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BAIOISWAB ke,.v. MAHOMED MEHDI &C. [1898] l.L.R. 26 Cftl.-SO 

J V ^ ' 

[89] The ^2nd and 23rd June and 8th July, 1898. •• 

* Pkesbnt: * 

. Lobds WatSon. Hobhousb and Davey, and Sill R. Couch. 

Bameswar Koev and annt4ier..r... Defendants 

vers7is 

Mahomed Mehdi Uossein Khan and others Plaintigs. 

[On appeal from the ^ligh Court at JFort William in Bengal.l 

Contract Act (IX of 1872), section GO — Creditor's appropriation of payments to 

one or other of debts --Transfer of Property Act (IV of M82), sections 86, 

88 — Enforcement of mortgage — Bate of interest from date 
of suit to date fixed for realization. 

One of two mortgages bore interest at 12 per cent, on the mortgage debt payable with 
rests ; and the other carried simple interest. Payments made by the debtor had boon 
appropriated by tho creditor to payment of the interest on the bond bearing simple interost, 
■while the compound interest, on the other hand, been left to accumulate. In a suit, brought 
against the representative of the debtor after his decease, to enforce the mortgage bearing 
compound interest, the objection was taken to tho appropriation by tho creditor. 

Bcld, that the rule in section 60 of the Indian Contract Act, 1872, follows tho ordi- 
nary law in prescribing a rule as to tho case in which the creditor may, at his discretion, 
apply, to one or other of the debts duo to him, payments made by tho debtor. A 
reluctanco shown by tho debtor to agree to pay compound interest, before he executed the 
mortgage bond at such interest, was not an indication, within that section, that ho intended 
that application of his payments should bo made first to that bond. 

The Transfer of Property Act, 1882, was in force when this huit was instituted, but not 
whet^the relation of debtor and creditor between tho parties commenced. Assuming that a 
discretionary power to a Court remained under section 209, Civil Procedure Code, to decree 
interest to run, at loss than the contract rate, in a suit commenced before Act IV of 1882 
became law, still the best guide to discretion, in this case, was to be found in section 86 * of 
that Act, which required the Courts to decree mortgage debts with interest at the rate provided 
by the mortgage (if to that rate no valid legal objection could bo taken), down to the date 
i^xod for real i nation . ^ 

Appeal from a decree (24th April 1894) of the Higli Court, varying decrees 
(16th September 1892) of the Subordinate Judge of Patna. 

The plaintiffs, now respondents, were the representatives of the late Nawab 
Latif Ali Khan, C.I.E., of Patna, who died on the 2()th April 1890. The 
original defendant was Rai Kunpiri Batan Koer, the grand-daughter of the late 
Bun Bahadur Sin gh, Raiaof [403 Tek ari, who died in the same year, and his 

t ifSeo. 86 1 — In a suit for foreclosure, if the plaintiff succeeds, the Court shall make a 
Decree in foreclosure suit. ordering that an account bo taken of what will be aue to 

the plaintiff for principal and interobt on the mortgage, and for 
•hie costs of the suit, if any, awarded to him, on the day next hereinafter referred! 
to, or declaring the amount so due at tho date of such decree, and ordering that, upon 
the defendant paying to the plaintiff or into Court the amouut so due, on a day within sit 
months from the date of declaring in Court tihe ainoiAit so due, to be fixed by the Court, the 
plaintiff snail deliver up to the defendant, or to .^uch person as he appoints, all dooun^ntB 
in his possession or power relating to the mortgaged property, and shall transfer the property 
to the defendant free from all incumbrances created by the plaintiff or any person claiming 
under him, or, where the plaintiff claims by derived title, by those under whom he claims • 
and sphall, if necessary, put the defendant into possession of the property ; but that the 
payment is not made on or before the dhy to bo fixed by the Court, the defendant shall be 
absolutely debarred of all right to redeem the property.] 
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representative. She died after having obtained leave, on the 25th March 1895, 
to file this appeal, and by her will she had appointed the appellants to repre- 
sent her. This suit was brought: upon a registered mortgage, executed in 
favour of the late Nawab, on the 9th August 1880, corresponding to* the 19th 
Sawan 1287, Fasli, by the late Raja, to secure repayment of Rs. 1,00,000 in 
five years, with interest payable at periods of foftr months, and at the rate of 
one per cent, a month, the unpaid interest in each month to be added to 
the prinff-pal. , 

The plaint, tiled on the 7th August 1891,t claimed the principal, with 
Rs. 49,500 for interest an(J Rs. 10,278 on account of compound interest, with 
future interest from the date of the suit, at the rate of 12 per cent, per annum, 
till payment. 

Among other grounds of defence, Raj Kumari, in her written statement, 
alleged that the late Nawab and the plaintiffs had credited to the interest 
due in another account money remitted to him by the late Raja for 
payment of the interest on the mortgage bond in suit ; that tliis had been done 
in regard to a bond executed by the Raja at Gaya on the 26th March 1881, 
payable six months later, for Rs. 38,550 in favour of the late Nawab which 
bond bore simple interest only ; that sums, amounting to Rs. 9,100, after the 
26th September 1881, had been credited to the interest account of that bond, 
without any right on the part of the creditor to apply them in that manner ; 
and that such sums ought to have been credited to the account of the mortgage 
bond of the 9th August 1880. 

The issues raised these questions. The Subordinate Judge, in deciding in 
favour of the plaintiff on the facts, was of opinion that the law in section 92 
of the Evidence Act would have precluded variation of the mortgage bond by 
oral evidence of what liad been said at the time, lie decided the question of 
appropriation by the creditor according to section 60 of the Contract Act, IX of 
1872, there being no intimation by the debtor to which debt the payments ^ere 
to he applied, and “ no other circumstances ” indicating to which debt the pay- 
ment was to be applied. His decree was for pavmont at the mortgage rate of 
[«] interest down to the date of the institution of the suit, and he decreed 
interest at 4 per cent, per annum from that date until realization, fixing the 
latter date at six months from the date of his decree. 

Both parties appealed to the High Court ; the defendant, on the ground, 
amongst others, that section 60 of the Contract Act, 1872, had been wrongly 
applied ; the plaintiff, cross-appealing, that the right direction in the decree 
would have allowed interest at 12 per cent, until the date of payment. 

The High Court (Beverljiv and Amep:r Ali, JJ.) aflirmed the findings 
below, but altered thevate of interest at 4 per cent to 12 per cent, from the 
date of the institution of the suit until realization. Referring fco Stirya Narain 
Singh v. Jogendia Narain Boy Chowdhi, (1892) I. L. R., 20 Cal., 360, they 
made the decree “ that interest run, on the amount due on the mortgage with 
interest, at 12 percent, from the 7th August 1891 tothel5th March 1893, the 
date fixed by the lower Court for the repayment of principal and interest.” 

On this appeal, — 

Mr. C. W. Arathoon, for the Appolfants.— -On the finding of the Subor- 
dinate Judge, and on the construction of the two bonds, an implied intimation 
should have been attributed to the Raja to the effect that he intended that 
• payments made by him should be applied in payment of that bond which 
carried compound interest. He could not have intended^ that the period aur- 
ing which such interest should accumulate should be unnecessarily prolonged. 
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• • 

The facts, showing that the Baja would have first paid of! the de&t bearing 
compound interest, should have been considered t^ be an indication by him of 
that bond to which, ffe intended that his payments should be applied. This 
should have been held to have rendered section GO of the Contract Act, 1872, 
inapplicable in this case. ^ • 

Eegarding the interest at 12 per cent, allowed by tlie High Court, it was 
clear that the plaintiffs’ claim related to a transaction [42] which preceded the 
date of the coming into operation of the Tranter of Property Act, 1882. 
Section 86 of that Act was inai^Dplicable to the decree in question. The first 
Court, not being bound by it, rightly decreed interest from the date of the 
institution of the suit at the Court's discretion, under section 209, Civil 
Procedure Code, which was applicable to the decree in question. 

Sir IF. Rattigan, Q. C., and Mr. A. Phillips, for the Bespondonts, in regard 
to the appropriation of payments, were called upon only as to one item of 
Rs. 1,734, which purported to have been credited to the Gaya bond on a date 
before any money on it was due. As to this, it was argued that, if opportunity 
had been afforded by the point having been mentioned at the hearing, it might 
have been explained. Several explanations were conceivable. The defendant L?] 
might have shown a mistake in the date, or that the date of the receipt of the 
money, and not the date of its appropriation to the bond was represented by 
the entry. At this stage the account should not bo re-opened. As to the interest 
to be paid the decree of the High Court was right. Sectitm 86 of the Transfer of 
Property Act applied to the remedy of creditors claiming enforcement of mort- 
gage securities, and the fact of the indehlodness having arisen, and of the 
mortgage having been executed before the Act came into operation, did not 
prevent sections 86, 88 from being applied to this decree. The remedy was 
governed by the Law of Procedure in force at the time of the suit. No right or 
liability, which had arisen under a different law, in force before the passing of 
the* Act IV of 1882, was affected by the application of section 86 to the decree 
in the suit commenced before the passing of the Act. 

But even if it w^ere assumed that the provisions of the Act were inappli- 
cable to this decree, the result would be the same. If it were to be taken 
that the Court at tiio date of this decree could in the matter of a mort- 
gage award interest at its discretion, without adhering to the stipulated rate, 
from the date of the institution of the suit, acting under section 209 of the 
Civil Procedure Code, still, in the exorcise of that discretion, the rate proscrib- 
ed in the Act of 1882 was shown thereby to be a suitable rate. There could be 
[43] no better exercise of the Court’s discretion, and on this ground the decree 
of tho High Court should be affirmed, should the other ground fail. 

In regard to the rate of 12 per cent, tho reasons for that, the contract 
rate being given down to the date of the decree, appeared in the judgment of 
this Committee in Orde v. Skinner, (1880) I.L.R., 3 All. 91 (107); L. R., 7 
I. A., 196 (211). 

Mr. 0. W, Arathoon replied. 

Afterwards, on tho 8th July, their Lordships’ judgment was given by 

Lord Hobhouse.— The suit in v^hich this appeal is presented is one for 
the enforcement of a simple mortgage. The Subordinate Judge passed a decree 
in favour of the plaintiffs for the sum of Rs. 1,24,239-8 and interest at 4 per 
cent, per annum from the date of the suit to date of realization ; with direction 
for i|^le in case of non-payment in six months. Both parties appealed to the 
High Court on several grounds ; when the High Court varied the decree by 
ordering 12 per cent, interest instead of 4, and with that exception affirmed it. 
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The defen'dant appeals from the High Court decrqp on grounds of which only 
two need be considered, c 

The mortgage bond in question is dated the 9th* August 1880. The 
principal money secured is a lakh of rupees to bo paid in five years. Interest 
is to be paid at the rate of rupee 1 per cent. ,per mensem, by three equal 
instalments in the year, each for four months’ interest. In default of those 
payments of interest, the bond provides that the unpaid interest shall be added 
to capital and bear interest in its turn. 

By their plaint the mortgagees claimed Rs. *49,500 interest and Rs. 10,728 
compound interest. The sum allowed by the Subordinate Judge is consider- 
ably less ; but the defendant contends that it ought to be less still ; because 
the mortgagees have appropriated to another bond called the Gaya bond which 
carries simple interest, divers payments which they should have appropriated 
to the bond now in suit which carries interest on interest. 

[44] The Gaya bond is dated 26th March J881 and is made payable six 
months later. The Indian Contract Act, 1872, follows the ordinary rules of 
law in providing that when the debtor has omitted to intimate, and when there 
are no circumstances indicating, to which of several debts a payment is to bo 
applied, the creditor may apply it at his discretion to any debt actually duo 
and payable to him from the debtor. In this case the mortgagor did omit to 
intimate any intention on the point. Mr. Araihoon contends that there are 
circumstances indicating that his payments should be applied to the bond in 
suit. But the only circumstance he can point to is the original reluctance of 
the mortgagor to pay any compound interest at all. That reluctance was 
overcome, and it has nothing whatever to do with the appropriation of pay- 
ments. It is clear that the mortgagees had a right, in the silence of the debtor 
to apply to the Gaya bond payments made after 26bh September 1881 when, 
that bond had fallen due. 

One sum, however, Rs. 1,784-12 in amount, is endorsed on the Gaya 
bond as having been paid on a day before the bond fell due. It is a very small 
matter, because it is only the interest on that sum which is in question. As 
regards the principal it cannot signify to the mortgagors whether it went in 
payment of one bond or the other. Still, if there were clearly an error it might 
now be rectified. But it is certain that the specific point was never raised in 
the Courts below. In her written statement the defendant, who represents the 
original mortgagor, complains that the mortgagees have wrongly made credits 
to the interest due on other bonds, not that anything had been credited to 
interest not due. Both in that statement and in her grounds of appeal to the 
High Court the ground taken by her is that every one of the payments made 
should have been credited to the bond in suit, not that the earliest payment 
was distinguishable from the others. The case has been argued in both 
Courts on grounds applying equally to all the payments, and the defendant’s 
arguments have been rightly rejected. If the point now made had been made 
in the Courts below, some answer or explanation might have been forthcoming. 
Their Lordships are not in a position to deal with it now. 

[45] The second ground taken for the appeal is that the High Court have 
altered the rate of interest after^the date of suit from 4 to 12 per cent. The 
Subordinate Judge evidently considered that the case fell within section 
209 of the Civil Procedure Code, which gives a discretion to the Court 
in such matters. The High Court founded their order on sections# 86 and 
88 of the Transfer of Property Act, which indicate clearly enough Jbhat 
the ordinary decree in a suit of this kind should direct accounts allowing 
the rate of interest provided by the mortgage up to the date of realisation. 
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It is pointed out by Mr. Arathoon that, though fhe suit wag, instituted 
after the passing of the Transfer of Property Act, the legal relations of debtor 
and creditor had aysen before it. Whether that would prevent the appli- 
cation of the Act is disputed, bat assuming in the defendant’s favour that it 
would, the same result must ensue in this case. The discretion given by the 
Code is a judicial discretion jbo bo exensised'on proper judicial grounds. The 
Legislature has stated what should bo the rule in suits of this kind, and 
the Courts cannot -have a better guide to their discretion. No peculiarity 
has been showm to exist in this case for cuttfng down the morigage rate 
of interest. If the High Cohrt has allowed something less, ttio mortgagee 
makes no complaint. The mortgagor cannot complam if he is made to pay no 
more than he contracted to pay. 

The appeal, therefore, fails on both the assigned grounds. Their Lord- 
ships will humbly advise Her Majesty to dismiss it, and the appellants must 
pay the costs. 

Appeal dismissed. 

Solicitors for the Appellants : Messrs. Dallimore li Son. 

Solicitors for the Respondents : Messrs. T. L. Wilson d Co. 

C. B. 


NOTES. 

[TRANSFER OF PROPERTY ACT, 1882, SEC 88 -INTEREST IN MORTGAGE DECREE — 

In The Mahaiaja of Bharlpurw Rani Kaiino Dei (1900) 23 All., 181 P.C., the Privy 
Council siiid with reference to this decision, “It is true that in tho case of Hainesvar Koer^ 
(1898) ‘2() Cal., 39, decided in July 1898 this Hoard uidield the High Court of Calcutta in 
awarding interest subsequent to the date fixed for payment by the mortgagor, which would 
hav^ bnen wrong if the decision in Amoiak Ram, (189(i) 19 All., 174, had been right. But that 
point was not raised, and probably never was thought of by anybody until Amolah iiawi’scase 
came to be known, so that the decision of this Board is rather a proof of the prevalence of 
doctrines contrary to the principle of xlniofa/c iidi/i tluiii a conscious pronouncement against 
it.” In that decision they expressed “their coneurroiice with tho Courts of Calcutta and Madras 
and with the ultimate decision of tho Court of Allahabad ” in (1899) 2] All., 301, as regards 
the interpretation of sec. £l^. 

In Sundar Koer v. Rai SJiam Krishen, (1906) 34 Gal., 190, tho Privy Council dealt in 
extenso with these questions. They said, “ Tho point argued on the cross-appeal was that 
intorest ought to have been allowed at the rate stipulated in tho bonds with (it is assumed) 
compound interest from the fixed day, until actual realisation. The learned Counsel referred 
to the provisions contained in ss. 80 and 88 of the Transfer of Property Act, and relied in 
supportof his argument on tho language used b> Lord IJOBHO USE in delivering the judgment 
of this Board in tho case of Raineswar Koer v. Mahomed A/e/idi,(1898) 20 Cal., 39* * “ Their 

Lordships have carefully examined the case cited by Mr. Coken (20 Gal. 39) and 
are satisfied that tho question which is now before them was not before tho Board or present 
to the mind of Lord Hobhouse. It was an appeal by the mortgagor from a decree of the 
High Court of Calcutta, which had directed payment of intorest at 12 per cent, per annum 
(being tl^o mortgage rate) from the date of^hc iiistftution of the suit to the date fixed by the 
Subordinate Judge for tho repayment of principal and interest, but contained no direction for 
payment of interest after that date. And the point argued was that interest from tho date 
of the suit should be at 4 per cent, only as had been directed by the Subordinate Judge, 
inftead of at 12 per cout. allowed by tho High Court. The mortgagee did not appeal. The* 
passage in the judgment which i.s relied on, is as follows : — 
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' The High Court 'founde'd their order on eections 8G and 68 of the Transfer of Property 
Act, which indicate clearly enough that the ordinary ^decseo in a suit of this kind should 
direct accounts allowing the rate of interest provided by the mortgage, up to the date of 
realization.’ 

“The expression up to the date of realisation may have been used per in curiam^ 
or it may have meant ‘the day fixed for %^^ilisation,\ as in fact it seems to have been 
understood by the reporter of the case in the Indian Law Reports as expressed in his mar- 
ginalmote, 2G Cal. 39. Their Lordships cannot have intended to say that sections 86 and 
88 of the nJiansfer of Property Ac^' indicate that interest at the mortgage rate should be paid 
up to the time of actual payment of the mortgage mone^ to the mortgagee. These sections 
contain no direction for interest beyond the day to be fixed by the Court up to which the 
account is directed to hvi ^aken, and in fact the whole difficulty on which there has been 
so much controvcrscy has arisen from that circumstance. It is enough to say that the ques- 
tion as to the rate of intfcrest (if any) to be allowed after the fixed day until actual realisa- 
tion was not beiorc the Board and the case is not an authority on that question.” 

Finally they held i n that case as follows. “Their Lordships have no hesitation in 
expressing their concurrence with the High Court of Calcutta, notonly in allowing interc.st 
after tho fixed day, but also in allowing interest at the Court rate and not at the mortgage 
rate.’’ This decision was applied by the Privy Council in (1907) 36 Cal. 221. 

Similar construction had been placed in (1900) 23 Mad., 037 ; (1901) 29 Cal., 43 ; (1902) 
6 C.W.N., 709 ; (1903) 30 Cal., 963 ; (1903) 31 Cal., 138 ; (1905) 29 Mad., 170 ; (1907) 29 
All., 322. See also (1901) 5 C.W.N., 65.1 ; (1899) 21 All. 361 where the contract rate of 
interest was allowed up to the date of actual pa 5 ’ment.J 


[46] ArPEl.LATE CIVIL. 

The mh July, 1898. 

Present : 

Mr. Justice IUnerjee and Mr. Justice Stevens. 

Srikant Mondul and others, Minors, by their motbor and Guardian 

Satyainoni Dasi Plaintiffs 

vetsus 

Saroda Kant Mondul and others Defendants.’^ 

BcJigal Tenancy Act {Vlll of 1885), section 85 — Svb-lcase of a raiyaifc 
holding, by a registered wstrumevt for a period of more than 
nine years, whether valid. 

a sub-lease of a holding, by a raiyat without the consent of the landlord though created 
by a registered instrument, is altogether void, under section 86 of the Bengal Tenancy Act. 

The facts of this case are as follows : ThQ plaintiffs brought a suit against the 
defendants for recovery of possession of a hut, as well as for the declaration of 
their jamai right to certain land, on the allegation that the plaintiffs obtained a 

* Appeal from Appellate Decree No. 119 of 1897, against the decree of F. F, Handley, 
• filsq., District Judge of 24-Pcrgunnah8, dated the 9ih of December 1896, reversing tfie 
decree of Babu Dwarka Nath Ghoso, Munsif of Basirhat, dated the 30th of November 1895. 


30c 



SABODA KrkNT MONDUL &c. [1898] l.L.R. 26 Cal. 47 

permanent lease of the land from the defendant No. 7 and*that the remaining 
defendants, who were the eupgrior landlords and persons claiming ^nder them, 
resisted the plaintiff from obtaining possession of the same. The defence of the 
landlord defendants, inter alia, was that defendant No. 7, who was only a raiyat, 
had no right to grant a sub-lease of the raiyati holding without their consent, 
and as such the sub-lease wa^ invalid.* .The -sub-lease was for a period of more 
than nine years, and was created by a registered instrument. The Court of 
First Instance decreed the plaintiff’s suit. On appeal to the District Judge he 
reversed the decision of the first Court, holding*that inasmuch as flofendant 
No. 7, the grantor of the sub*-lease, was a raiyat, he had no right to create a 
sub-lease in favour of the plaintiffs, without the consent of the landlords, under 
section 85 of the Bengal Tenancy Act. Against this decision the plaintiffs 
appealed to the High Court, mainly on the ground that the sub-lease was valid 
at least for nine years. • 

[47] Dr. Ashutosh Hooker jee for the Appellants. 

Babu Grish Chunder Chowdhnry, for the Respondents. 

The judgment of the High Court (Banebjek and Stevens, JJ), was as 
follows : — 

Banerjee, J. This appeal arises out oi a suit brought by the plaintiffs, 
appellants, for declaration of their jamai right to certain lands and their 
purchased right to a hut standing on the land, and for possession of the same, 
on the allegation that the plaintiffs have obtained a permanent lease of the 
land from the defendant No. 7, who is a gantidar, and that the remaining 
defendants, who are the superior landlords, and persons claiming under them, 
have resisted the plaintiffs in obtaining possession of Ihe same. 

The defence of the defendants Nos. 1 and 2, who are the superior landlords, 
was to the effect that the defendant No. 7, under whom the plaintiffs claim 
to hold as sub-lessees, never had any permanent right in the land, that he 
w^s only a raiyat in respect of the same, and that the plaintiffs therefore 
have acquired no right to the property in dispute. 

The first Court found for the plaintiffs and gave them a decree. On 
appeal by the defendants, Nos. 1 and 2 the Lower Ap|)ellate Court has reversed 
that decree, holding that the plaintiffs have acquired no right to the land 
in dispute by their sub-lease, it being invalid under section 85 of the Bengal 
Tenancy Act. • 

In second appeal it is contended for the plaintiff's, appellants, that the 
decision of the Lower Appellate Court, dismissing the whole suit, is wrong in 
law, first, becau.se the suit, so far as it relates to the hut in question, ought 
not to have been dismissed, when the first Court found that the plaintiffs had 
proved that they had purchased the hut and that finding had not been dis- 
placed ; and secondly, because the finding of the Low’er Appellate Court, that 
the sub-lease is altogether void, is incorrect, and the LowM3r Appellate Court 
ought to have held that the sub-lease was valid, at least for nine years. 

The first contention is substantially correct, and the case must go back to 
the Lower Appellate Court in order that it may dispose of the appeal with 
reference to the hut. 

.[«]. As regards the second point, secirion 85 of the Bengal Tenancy Act 
provides in sub-section 1, that if a raiyat sub-lets otherwise than by a 
registered instrument, the sub-lease shall not be valid against his landlord 
unless made with the landlord’s consent ; the second sub-section provides that 
a^ub-lease by a raii^at shall not be admitted to registration if it purports to, 
create a term exceeding nine years ; and the third sub-section provides that 
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where a raiyat ha8,*with6ut the consent of his landlord, granted a sub-lease 
hy an instrifment registered before the commeno^ment of the Act, the sub-lease 
shall not be valid for more tiian nine years from the commencement of the Act. 

The only case, then, in which, according to this section, a sub-lease created 
by a registered instrument without the consent of the landlord, though 
purporting to be for a longer peridd thtnf nine years, is to bo upheld for the 
period of nine years, reckoned from the commencement of the Bengal Tenancy 
Act, ^ is where the document was registered before the commencement of the 
Act. In *any other case, thef validity of a sub-lease will have to be tested 
by the conditions imposed by section 85 ; and Ihere is nothing in the section 
authorising the Court to split the contract of sub-letting into two parts, a valid 
portion extending to a period of nine years, and an invalid portion for the 
remainder of the term. 

It was argued that the sub-lease in this case was registered, and as there 
was nothing on the face of that document to disentitle it to be registered, the 
grantor purporting to be, not a raiyat, but a tenure-holder, the condition 
required by the first sub-section was satisfied, and the sub-lease was one by a 
registered instrument, and was therefore valid. 

We are oi opinion that this argument is wholly unsound ; for if it were 
otherwise, it would always be in the power of any raiyat to render the section 
altogether nugatory by pretending to he a tenure-holder and granting a sub- 
lease in perpetuity, or for any long term, and thus inducing the registering 
officer to register it. The effect, such as section 85 attaches to a registered 
sub-lease, attaches to such a document when the registration has taken place, 
not merely as a matter of fact, but also in accordan(5e with the conditions of 
sub-section 2 ; and in tlie present case, it having [49] been found that the 
grantor of the sub-lease was a raiyat we must take it that the sub-lease ought 
not to have been admitted to regisDralion if it had been executed without a 
misrepresentation of fact as it has been. 

That being so, we think that the Ijower Appellate Court was quite right 
in holding that the sub-lease in this case was altogetlier void, having regard 
to the provisions of section 85 of the Bengal Tenancy Act. As the appeal fails 
upon the main contention raised in it, we think that notwithstanding that the 
case has to be remanded to the Lower Appellate Court, in regard to the claim 
for the hut, the respondents are entitled to the costs of this appeal. 

S. C. G. Apjmal allowed. Case remanded. 


NOTES. 

[In 29 Gill., 14S, it wjis held that a subdease would be valid for nine years though 
created for more than nine years if executed before the Tenancy Act. 

In 36 Cal., 2.56 : 13 C.W.N. 183, it was held that a sub-lease without landlord's consent 
though void against the landlord, would be valid as between the raiyat and under-raiyat. 
See also 6 C.W.N. 916; 919. 

As regards notice etc., when the landlord seeks to eject the under-raiyat, see 2 C.L.J. 570 ; 
4 C.W.N. 667 ; 5 C.W.N. 858 ; 34 Cal. 104. 

As regards rent, see (1900) 2 C.L.J. 540.] 
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[26 Cal. 49] 

APPELLATE CEIMINAL. 

. ' The 7th July, 1898. 

Present : 

Mr. Justice O'Kinealy aJijdMr: Justice Henderson 

Bagfanta Kumar Ghatfcak Appellant 

versus * 

Queen -Empress Respondent.* 

Evidence — Evidence in Criminal Case — Criminal Piocedure Code {Act X of 
1882), section 342 — Statement of accused under that secl^on — Misdirection. 

A gap in tho evidence for the prosecution cannot ho filled up by any sbatomont made by 
the accused in his examination under section 342 of the Criminal Procedure Code. It is a 
misdirection to ask tho jury to consider a docuinenl, purporting to be proved by such a state- 
ment, as evidence against the accused. 

The appellant bad filed a petition of complaint against one Nibarun 
Chundor Biswas, who was committed for trial to the Sessions Court at Jossore 
under section 477 of the Penal Code. At tho trial the appellant was examined as a 
witness, and ordered by the Sessions Court to be committed for trial under section 
193 of the Penal Code for having made false statements. The evidence adduced at 
the trial of tho appellant consisted of his petition of complaint, his statement 
on oath and deposition before tho Com- [50] mitting Magistrate, and also his 
deposition before the Sessions Court. There was no evidence to prove the 
petition of comiilaint, but the order on the back of it in tho hand- 
writing of the l)ej)uty Magistrate, and tlio statement of the accused taken 
under section 842 of the Criminal Procedure Code, were considered as sufti- 
ciejit to ])rovo it. Tho Sessions Judge agreeing with the jury convicted the 
appellant. In appeal before the High Court it was argued that the petition 
of complaint was wrongly admitted as ovidonce in the case, and that the Ses- 
sions Judge liad misdirected the jury by tolling tlioiii that tho filing of that 
petiiiion was one of the circumstances from which they wore to find that tho 
charge had been proved. 

Mr. K. N. ChaudJwtri andBabu Dwarka Nath Mi tier for the Appellant. 

The Deputy Loyal Beniemhrancer (Mr, Gordon Leith) for tho Grown. 

The judgment of tho High Court (O’Kinealy and Henderson, J.), was 
as follows : — 

This is an appeal from a decision of tho Sessions Judge of Jossore, who 
tried the case with the aid of a jury. 

It has been argued before us that there liave been several misdirections 
ill the charge. The only misdirection, however, that we can find in it is in 
regard to a petition of complaint, and an order on tho back of it, which was 
put in evidence and is called Exhibit HI. It was a complaint made in 
another proceeding aitogtether, and all the evidence given in regard to it is that 
the order on the back of it is in tho handwriting of a certain Deputy Magistrate. 
There is no evidence to show that tliis com]Ilaint was ever put in by the present 
appellant, and that being so, we think that the evidence that the handwriting 
on the back of it is the handwriting of a Deputy Magistrate, is not sufficient. 
The Sessions Judge in charging the jury pointed out this as one of the 

— ^ 

•Criminal Appeal No. 399 of 1898 against the order passed by Ii.*PaliC, Esq., Oiheiating 

Sessions Judge of Jessorc, dated the 16th of May 1698. 

^3 
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material cijrpumstances from which the intention of the appellant would be 
apparent, and the document itself was read out.* We think under these 
circumstances there has beeh a misdirection. ^ 

[61] It has also been pointed out by Counsel on behalf of the -appellant 
that the statement of the appellant was taken under section 342, and, so far 
as we can see, he has properly objected lo the reception of that evidence. The 
object of that section is not to fill up a gap in the evidence for the prosecution, 
but I to epable the prisoner to explain any circumstances appearing in the 
evidence against him. At that time this statement was not properly in evidence 
against him, and we think the Judge was wrong in asking the accused about it. 

The result is that the conviction and sentence are set aside, and the case 
remanded to the Sessions Judge for a retrial. 

S. C. 33. 

NOTES. 

[ This was in (1901) 5 C. W. N., 070 ; (1903) 27 Cal., 238 ; 19 All., 238.] 
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APPELLATE CIVJI 

The 9th May, 1898, 

l^RESENT : 

Mr. Justice O’Kinealy and Mr. Justk^-e Gupta. 

Chhato Ram, Minor, by his Mother and Guardian Akhaj Sahun... Defendant 

vcrsufi 

13ilto Ali l^laintiff.'^ 


Limitation Act {XV of 1877), section 19 — Acknowledgment by guardian 
of minor — Guardians and Wards Act {VIll of 1890), sections 27 and 
29 — Act XL of 1858 — Guardian, Powers of. 

An acknowledgment of a debt by the guardian of a minor appointed under the Guardian 
and Wards Act does not bind the minor and is not such an acknowledgment under section 19t 
of the Limitation Act as would give a new period of limitatiorj against the minor. 

* Appeal from Appellate Decree No. 473 of 1897, against the decree of Babu Atal Bohari 
ri hose, Subordinate Judge of Loliardagga, dated the 9th of February 1897, reversing the 
decree of Babu Bhabun Mohan Ganguli, Munsif of Ranchi, dated the 9th of December 1896. 


t [Sec. 19 : — If, before the expiration of the period prescribed for a suit or application 
1 in respect of anv property or right, an acknowledgment of 

Effect of acknowledg. such property or right has been made in 

men in wri ing. writing signed by the party against whom such property or right 

is claimed, or Vjy some person through whom he derives title or liability, a new period of 
limitation, according to the nature of the original liability, shall be computed from the time 


when the acknowledgment was so signed. 

When the writing containing the acknowledgment is undated, oral evidence may be given 
of the time when it was signed ; but oraj evidence of its contents shall not be received. 

Explanation 1 . — For the purposes of this sefttion an acknowledgment may be sufficient, 
though it omits to specify the exact nature of the property or right, or ayers that the time 
for payment, delivery, performance or enjoyment has not yet come, or is accompanied by a 
refusal to pay, deliver, perform, or permit to enjoy, or is coupled with a claim to a set-off, or 
is addressed to a person other than the person entitled to the property or right. 

Explanation 2 . — tn this section “signed” means signed cither personally or by an 


agent duly authorized in this behalf.] 
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• • 

The suit out of which this appeal arose was instituted on the^2nd of April 
1895 for the recovery of Rs. 500 with interest, alleged to have been lent to 
the minor defendant’s father on the 18th of March 1891. The plaintiff 
stated that the certificated guardian of the minor defendant executed a deed 
on the 14th of March 1894, in which the guardian * made an ackowledgment 
of the loan. The Original Court disnfissod tJhe suit, holding that the guardian 
had no power to acknowledge a debt so as to bind the [52] minor under section 
19 of the JjimitatioH Act. The Subordinate Judge held that the sujt was not 
barred, and gave a decree for the amount claimed^ The defendant then prefer- 
red this second appeal. * 

Babu Jogesh Chiaider De for the Appellant. 

J^abu Jogendra Chimder Gkose for the Respondent. 

The judgment of the High Court (O’Kinealy and. Gupta, JJ.) was as 
follow’s : — 

This is an appeal from a decision of the Subordinate Judge of Ranchi, 
dated the 9th February 1897. 

The defendant’s father had given a bond for money to the plaintiff, and 
after be died one Akhaj Sahun was appointed guardian, under Act XL of 1858, 
of the minor and obtained a certificate. That certilicato gives him all the 
powers he can exercise under the late Guardians and Wards Act. Under 
section 27 of the present Act large powers are given to the guardian in relation 
to the property of the ward, but these powers are somewhat limited by section 
29. Before the passing of the latter Act, two kinds of guardians w^ere acknow- 
ledged in our Courts, namely, a natural guardian and a certificated guardian, 
and the powers of a guardian who had olitaiiujd a certificate were more limited 
than those of the natural guardian. The present Act has somewhat enlarged 
the powers given under Act XL of 1858, but they are certainly not greater 
than those given to a natural guardian. The debt fell duo and w^as acknow- 
ledged by the guardian Akliaj Sahun within the period of limitation, and the 
question we have now to decide is whether a guardian, under the Guardians 
and Wards Act, has the power under section 19 of the Limitation Act to 
give a new period of limitation by a proper acknowledgment. A guardian is 
not ordinarily an agent. He has certain statutory powers in regard to the 
property under his management and no more. In some three decisions of this 
Court ' it has been decjded that a natural guardian has not the iiower to acknow- 
ledge a debt so as to bind the minor under section 19 of the Limitation Act. 
[S3] We can see no difference in regard to that section between a guardian 
who has obtained a certificate and one who has not. 

Wo, therefore, decree the apiical and dismiss the suit with costs in all 
the Courts. 

S. C. B. 


NOTES. 

[ LEGISLATION— 

In tho Indian Limitation Act, 1908, suction 21, clfiuse (l) is as follows : — " The expression 
'agent duly authoriaed in this behalf ’ in sections 39 and 20 shall in the case of a person 
under disability, include his lawful guaglian, ooininittee, or manager, or au agent duly 
authorised by such guardian, committee or manager to sign the acknowledgment or make 
tho payment.” 

This sets at rest the previous conflict between 2G All. 59S ; 13 Cal. 292 ; 20 Bom, Cl ; 
and 2C*Bom. 221 ; 29 Cal. 6d7 ; 23 Cal. 374 ; 17 IMad. 221 ; 17 All. 108.] 

• *See Azuddin Iloseein v. Lloyd, (1883) 13 C, L. R., 112, and }^jibun v. Kadir Bakshy 
(1886) I. L. R., 13 Cal., 292. 
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[26 Cal. 58] 

The nth August^ 180S. 

Present : 

Mr. Justice Banerjee, Mr. Justice Rampini, and 
Mr. Justice- He NDER^ pN. 


Kameshwar Pershad and another Plaintiffs 

‘ ' I 

versus 

Amanutulla alias Manick Babu and another Defendants."^ 


Second Appeal — Grounds of Second Appeal — Civil Procedure Code {Act XIV 

of 1882), sections 584, 585 — Professional communication— Evidence Act 
(/ of 1872), sections 05, 00, 127 - Secondary Evidence, 

The grounds upon vvhioh a soooiid appeal lies Lo the High Court are those set out in 
section 584 of the Civil Procedure Code, and section 585 enacts that no second appeal shall 
lie except on the grounds mentioned in sectioji 684. The provisions of those sections should 
be strictly adhered to. Anangamanjnri Chowdhrani v. Tripura Sundari Chowdhrani, (1887) I. 
Li.R., 14 Cal., 740 ; L. R., 14 1. A., 101 ; Perlap Chunder Oliose v. Mohendra Nath Purkait, 
(1889) I. L. R., 17 Cal., 291 : L. R., 1(5 1. A., 2il‘J ; Durga Chowdhrani v. Jewahir Singh 
Chowdhri, (1890) T. L. R , 18 Cal., 28 : L. R., 17 1. A., 122 ; and Ram llatan Sukal v. 
Nandu, (1891) I. L. R., 19 Cal., 219 : L. R., 19 I. A., 1, referred to. 

{Per llANKKJHiK, J.) — Section 127 of the Evidence Act (I of 1872) extends to a communi- 
cation made to the picador's clerk the same confidcmtial character that attaches to a 
communication to the picador direct, under section 1 2(5. 

(PcT BANKR.TKK and RAMJ'TNI, JJ.) — Where oral cvidenoc was given to prove the 
contents of a lottor, which was nfutlior produced nor called for, but no^objoction was raised to 
the giving of the evidence, Held that this was secondary evidence of the coiitoiits of a docu- 
ment, and could not he given without satisfying the conditions of section (55 of the Evidence 
Act. Section GO rendered it legally inadmissible, although no objection was raised to the 
giving of it. 

[54] The facts of this case, so far as they aro material to this report, appear 
from the iudgments. Tlio appeal originally carno on for hearing before 
Mr. Justice Rampini and Mr. Justice Henderson, who differed in opinion, 
and the case was reforrod, under section 515 of the Cit^il Procedure Code, to 
Mr. Justice Baner.tee who agreed with Mr. Justice Rampini. 

The plaintiffs appealed to tlie High Court. 

Mr. G. P. Hill, Moulvio Mahomed Yusuf, and Babu Uma Kali Mukerjee for 
the Appellants. 

Moulvie Serajul Islam, Moulvie Sijed Shumsiil Hilda, and Moulvie 
Mahomed Mustafa Khan, for the Respondents. 

The judgments of the High Court were as follows : — 

Rampini, J. — This is a suit to recover possession of an eight-annas shar® 
of mouzah Ledha, which the plaintiff purchased at a sale in execution of a 
decree obtained against the defendant No. 2. The defendant No. 1 resists the 
plaintiff’s suit on the ground that fie is in •ijossession of the property by virtue 
of a mokurari lease executed in his favour by the defenciant No. 2. The 
plaintiff seeks to have this mokurari lease set aside on the ground that jt is a 

•Appeal from Appellate Decree No. 2091 of 1896, against the decree of H. Ilolmwopd, 
Eaq., District Judge of tray ii, dated the 17th of August 1896, reversltng the decree of BAu 
S uresh Chunder Banerjee, Munsif of Aurangabad, dated the 28th of February 1894. 
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fictitious and collusive lease, and that the defendant No. 1 is but a b^namidar for 
defendant No. 2, who is sfill the owner, and who is really in possession of the 
mouzah. » 

The ilunsif decreed the suit, but on appeal his decree was reversed by the 
District Judge, who, on the 30th July 1894, dismissed the suit, holding that 
the plaintiff had failed to Vrove that the mokurari lease was a fictitious 
transaction. A secpnd appeal was then preferred to this Court, and on the 
13th May 1896 the judgment of the Lower App-^llate Court was se4 aside by 
a Division Bench of this Court, and the appeal was remanded to the Judge 
with certain instructions. The ground of the remand by this Court was that 
the judgment of the Lower Appellate Court was erroneous in law. The 
defects in the District Judge’s judgment pointed out hy this Court were : 
(1) That the Judge was wrong in supposing that the Miinsif had shifted 
the onus of proof from the plaintiff to the defendants merely because of the 
relationship between the latter ; (2) that the Judge was wrong in supposing 
that the transaction took place [55] long before the plaintiff attempted 
to sell the property; and (3) that the Judge had omitted to remark upon the 
absence of the defendant No. 1 and upon his omission to prove that he actually 
paid consideration for the deed. 

The case accordingly wont back to the Judge “ for a fresli decision on the 
point, as to wliether the plaintiff had made out a primd faci '2 case, such as he 
might reasonably bo expected to prove, and, if so, whether the defendant had 
succeeded in rebutting it.” 

The appeal was retried by the District Judge on tlie 17th August 1896, 
and he has now found : (1) that the plaintiff’ has entirely failed to make out 
any primd facte case whatever against the defendant No. 1, whose botid fides 
was alone in issue ; and (2) that the only point on wliieh tlie plaintiff had 
offered evidence had been fully rebutted by the defence witnesses. He accord- 
ingly again decreed the .app(3al. 

The plaintiff again appeals to this Court, and again it is argued that 
the Judge’s decision is erroneous in law, and it lias been contended that there 
are errors and defects in the Judge’s judgment, which have affected the merits 
of Jiife decision, and we are again asked to remand the case to the Judge with 
fresh iristructions for^a frosh decision. 

1 am unable to see that there are any such errors or defects in the Judge’s 
decision as would justify' us in taking tliis course. The Judge a])pears to me 
to have fully carried out the instructions given him by this Court, when re- 
manding the case. He has rightly placed the onus of proof in tlie fiist instance, 
on the plaintiff, and has considered the ovidence on both sides and has come 
to the conclusion that the plaintiff' has not succeeded in establishing his case 
that the mokurari is a fictitious and fraudulent transaction. He has further 
held that the defendants have rebutted the evidence adduced hy the plaintiff 
in support of his case. He has fully considered the evidence of the passing of 
the consideration and holds that it did not pass. PTc has considered the non- 
appearance of the defendant No. 1 in the Munsif’s Court, and his failure to give 
evidence as to the [58] passing of the consideration. He has further discussed 
the evidence of possession on bothfjsidcs, and alter fully complying with this 
Court’s instructions has come to a fresh decision in tlie case. 

I can see no defect in his judgment such as would justify us in again 
remanding the case. 

* There appears "to mo to be only one error in his judgment on a point of 
law, viz., that he has excluded the evidence of two pleaders on the ground that 
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it was inadnqissible under section 126 of the Evidence Act. But he points out 
that the Bench of this Court, who remanded the case, did not in any way 
animadvert on the exclusion *hy him of the evidence of these two witnesses at 
the first hearing of the appeal, and he argues that this shows either that the 
exclusion of the evidence of these two pleaders was not objected to before this 
Court, or else that this Court considered ‘that therr evidence had been rightly 
excluded from consideration. 

Powtver this may be, 1 aonsider that the evidence of these two pleaders is 
inadmissible, and has been rightly excluded, though not for the reason assigned 
by the District Judge. Their evidence has been read to us. They were called 
on to give evidence as to the contents of a letter received by a pleader's mohurir 
from the defendant No. 1. Now this letter was not called for, and was not 
produced at the Gourjli. Therefore, no secondary evidence of its contents was 
admissible, and the evidence of the pleaders is, aiherefore, inadmissible under 
section 66 of the Evidence Act. The learned Counsel for the appellant urges 
that no objection appears to have been raised to the giving of this evidence, 
and hence he contends that their evidence is admissible. But there is no law 
in this country that the absence of objection to evidence, which is legally 
inadmissible, makes it admissible. I therefore consider that the evidence of 
the pleaders has been rightly excluded from consideration. In any case, their 
evidence, which has been referred to before us by both sides, is not material. 
The Munsif points out that their evidence at the best can only give rise to a 
suspicion with regard to the claim of defendant No. 1. 

[57] I am further of opinion that we cannot interfere with the judgment 
of the Judge of the Lower Appellate Court as his finding on the only issue that 
arises in the case is a finding of fact, which cannot he set aside by us in second 
appeal. There are numerous rulings of the Privy Council to this effect : see 
Anaiigamanjan Ckowdhrani v. Tripura Sundari Ohoiodhrani, (1887) I. L. R., 
14 Cal., 740 : L. R., 14 I. A., 101 ; Pertap Chundcr Ghose v. Mohendra Nath 
Furkait, (1889) T. L. R., 17 Cal., 291 : L. R., 16 I. A., 233 ; Durga Choivdhrani 
V. Jewahir Singh Chowdhri, (1890) 1. L. R., 18 Cal., 23 : L. R., 17 I. A., 122 ; 
Bam Batan Sukal v. Nandu, (1891) 1. L. R., 19 Cal., 249 : L. R., 19 I. A., 1 ; 
Bam Oopal v. Shamskhaton, (1892) I. L. R., 20 Cal., 93 : L. R., 19 I. A., 228 ; 
and Lukhi Narain Jaga Deb v. Joda Nath Deo, (1893) I. L. R., 21 Cal., 504 : 
L. R., 21 I. A., 39. 1 am, therefore, of opinion that (his appeal should be 

dismissed with costs, but as ray learned brother does not agree with me on 
this point, the appeal must be laid before the learned Chief Justice for reference 
to a third Judge. 

Henderson, J. — This was a suit by the plaintiffs, who are respectively the 
auction purchaser of an eiglit<anna share in a certain mouzah named Ledha, 
and his ticcadar, to obtain direct possession of that share by setting aside a 
mokuran, which had been set up by the defendants, on the ground that the 
mokurari was fraudulent and executed without consideration. It was alleged 
in the plaint that the plaintiffs had been in possession of the mouzah, hut had 
been dispossessed, and an issue was framed upon this allegation. The Mun- 
sif was of opinion that the issue as to the possession and dispossession of the 
plaintiff was not very material, and he found upon the evidence that the plain- 
tiff had never been in possession, 'although the plaintiff No. 2 had ma.de an 
attempt to take possession, but without success. 

The real issue in the case was, whether the mokurari executed by the 
defendant No. 2 in favour of the defendant No. 1 was collusive and fraudu- 
fent. As to this issue the Munsif held, and rightly held, that under the 
circumstances it was for the plaintiffs to make out a primd facie case. He 
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found that a few years [88] before the execution of the mokurari, Jihe plaintiff 
No. 1 had obtained a deorde against the defendant No. 2 ; that the defendant 
No. 1 was a relativotof defendant No. 2 ; and that notwithstanding the execu- 
tion of the mokurdri the defendant No. 2 had continued to remain in possession 
of the 'tmuzah. Under these circumstances ho held that the plaintiffs had 
made out a primd facie case, -and proceeded fo deal with the evidence adduced 
by the defendant to meet that case. Upon that evidence he found that the 
consideration for the mokurari liad not been satisfactorily proved, and that 
there had been no change ir^ the possession ; aid he laid consider al^le stress 
on tho fact that the defendant No. 1 had not himself given evidence to 
prove payment of consideration and change of possession. Upon these find- 
ings he came to tho conclusion that the rmkurari was fictitious and gave the 
plaintiffs a decree. On appeal the District Judge held that the plaintiffs 
entirely failed to prove their case, and that the defendants were not called 
upon to produce oven as much evidence as they did, and ho allowed tlie appeal. 
On second appeal, the High Court, after commenting at some length upon 
various passages in the judgment of the District Judge, and pointing out that 
ho had not sufficiently considered the evidence of the plaintiffs’ witnesses, 
that the defendant No. 2 had after tho execution of the mokurari continued 
in possession, and that he had altogether omitted to remark upon tho evidence 
of the defendant No. 1, and upon his omission to prove that he actually paid 
consideration for the deed, made an order remanding the case in tho following 
terms " Under these circumstances, we think that the District Judge has 
not projjerly applied his mind to the evidence in the case, and that tho case 
ought to ho sent hack to him for a frosh decision on tho point whether the 
plaintiff s have made out a primd facie case, such as he might reasonably he ex- 
pected to prove, and if so whether tho defendant has succeeded in rebutting it. 
The case will go back accordingly.” The District Judge has now' reconsidered 
his former decision, and has held that the plaintiffs have entirely failed to 
proji^e their case. 

With regard to the question whether the defendant No. 2 ever relin- 
quished possession, ho says : “ But admitting their existence (the relationships 

between the defendants), what the [59] plaintiffs really undertake to prove, 
and that under the circumstances is about the only relevant fact they are in a 
position to prove, is that defendant No. 2 [not?] has relinquished possession. 
If he establishes ^.priftid facie case on this point the onus certainly shifts very 
heavily to tho defendants.” He then deals with the evidence adduced by the 
plaintiffs to show that they had had possession, but had been dispos.sossed by 
the defendant No. 2. This evidence he rejects as the Munsif had done. He 
goes on to say : 

“ It is argued by respondents that, although he disbelieves tho possession 
of Ajudhia Sing (plaintiff No. 2), and his dispossession by Shamshor Bahadur 
(defendant No. 2), the Munsif is at liberty to take tho plaintiffs’ evidence, as 
a whole, as sufficient to prove that Shamshor Baliadur never relinnuished 
possession to his alleged vendors {niokuraridars). 

“The next argument is that the consideration of Rs. 1,000 is inadequate 
and defendant No. 2’s evidence shows that it was probably never paid. The 
third argument is that the defendiint No. *2 produces no witnesses as to tho 
passing* of the consideration. The fourth, that defendant No. 1, though given 
every opportunity, does not appear. Finally, it is said that no chaLlans for 
Govertiment revenue are produced. 

® “ As regards the first point I find it is impossible to separate the false * 
story of dispossession by Shamsher Bahadur from the general allegation that 
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Shamsher l^ahadur was in possession. The whole evidence is directed to one 
point, and the possession of Shamsher Bahadur is merely incidental to his 
conduct in dispossessing Ajudhia Sing, an event which neiver happened. The 
case on plaintiffs’ evidence is simply this : A dispossessed B, Therefore A 
must have held possession. When it is shown that the first member of this 
proposition is absolutely untrue, it seems Impossible to me to assumethe second.’^ 

1 shall first deal with the finding that it is impossible to separate the 
falser stor'y of dispossession by Shamsher Bahadur, the defendant No. 2, from 
the general allegation that Shamsher Bahadiir was in possession, that is, 
did not relinquish possession. To my mind there is no connection between 
the two points. They are quite distinct. It may bo that the plaintiffs’ 
[60] story that they were dispossessed is entirely false, or false so far that they 
merely attempted unsuccessfully, as the Munsif held, to take possession. But 
in either view it does not follow that the evidence adduced by the plaintiffs 
to show that the defendant No 2 never relinquished possession after the 
execution of the mokurari is false. The non-relinquishment of possession 
depends upon evidence which is entirely independent of the evidence as to 
the alleged dispossession, and that ovideuce is corroborated by other circum- 
stances, which are admitted. This appears from the original judgment 
of the District Judge. The weight to be given to that evidence, and to 
the corroborating circumstances, was no doubt a question for the Judge. 
In his original judgment the District Judge makes the following remarks : 
*‘Tho only point that plaintiff does offer any evidence on is the point of 
defendant No. 2’s possession. All his witnesses say that defendant No. 2 
continued in possession, and defendant No. 1 never had possession. This, it 
is contended, is supported by the defendant’s evidence that the village amlas 
were never changed. I do not think tliis contention can prevail, the parties 
are admittedly relatives. The patwari is a permanent official, and the harahil is 
the chowkidar of the village, and has always been barahil of the sixteen annas. 
The plaintiff ’s witnesses are ryots of a neighbouring village, and there is noTi a 
particle of evidence to show where tho collections really went. It is only 
shown that the same servants continued to collect them.” In his judgment on 
remand the District Judge has repeated his observations with regard to the 
fact that tho patwari, harahil and chowkidar had not been changed, but he 
appears to have withdrawn from his consideration the evidence as to the 
non-relinquishment, apparently because he has been unable to separate 
what he calls tho false story of dispossession hy the defendant No. 2 from 
the alleged non-relinquishrnent of possession by defendant No. 2. In this> 
I think, he has erred. In tlie passage I have quoted from his former judg- 
ment he had stated that all the plaintiff’s witnesses say that defendant No. 2 
continued in possession and that defendant No. 1 never was in possession. 
In his present judgment ho appears also to be wrong in saying that the whole 
evidence is directed to one point, and that the [61] possession of Shamsher 
Bahadur is merely incidental to bis conduct in dispossessing Ajudhya Singh 
(plaintiff No. 2). The case on the plaintiffs’ evidence is not simply the A and 
B proposition stated in the passage I have quoted. It is not quite clear 
whether the District Judge means to hold, but I think he does mean to hold^ 
that the Munsif was not at libertyi»to take the plaintiffs’ evidence, as a whole, 
to prove that Shamsher Bahadur, defendant No. 2, never relincjuished 
possession to his alleged vendor (mokuraridar) ; but, if |he does mean so to 
hold, I think he is again wrong. • 

The District J<udge does not appear to have properly applied his mind^o 
the point whether possession changed on the execution of the mokurari. 
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It has been contended that the District Judge has wrongly expjuded from 
consideration the evidence of two pleaders who were called by the plaintiffs. 
It may be, and I e^^press no opinion as to it, th&t this evidence is of little 
weight, but it was clearly relevant on the question whether the defendant 
No. 2 did in fact relinquish possession to the defendant No. 1. With regard 
to this evidence the Munsif makes the followitig remarks : “ The plaintiffs exa- 
mined two pleaders of this Court, one Babu Thakur Prasad, and another Babu 
Sashi Bhusan Mukerjee, pleaders for defendant No. 1. It appears from their 
evidence that in the latter part of the year 1892, ffhe defendant No. I wrote a 
letter to the address of one*Abdul Thakur, mohurir of pleader Babu Shashi 
Bhusan Mukerjee ; that in that letter reference was made to the successful 
result of the criminal case in favour of defendant No. 1 ; and that the defendant 
No. 1 in that letter stated that the enaniov reward for tho criminal case will 
be sent by the defendant No. 2. Tho letter is not forthcftiiiing. It is said to 
be with Abdul Thakur, and it was not called for. The letter was being opened by 
Babu Sashi Bhusan on a particular day in this Court room, when Babu Thakur 
Pershad, pleader, without any authority and against the i)rotest of Sashi Babu, 
read a portion of it to the hearing of Munshi Ibrahim Ilossein, plaintiff’s 
pleader, who immediately said to the other two pleaders that they would 
have to give evidence on this point, and that they should remember the content 
[62] (sir ) thereof. This fact throws a good deal of suspicion on the claim of 
defendant No. 1 to this property as his own.” 

In his original judgment the District Judge, with regard to tliis evidence, 
made tho following remarks : “Tho communications were privileged and I must 
expunge all reference to this evidence from tho judgment and the ••ecord.” In 
his judgment now under appeal he says : “ Tlio evidence of the plaiDtiff‘'R 
witnesses Nos, 7 and 8 I excluded as inadmissible, and their Lordships have 
not overruled my finding on this point. 1 need not, therefore, re-admit their 
evidence, but would merely draw attention to the Munsif’s remarks on it at 
pa^s 8 and 9 of the paper book, as showing that it was on their evidence 
alone, coupled with the fact of relationship, that the Munsif held the document 
fictitious and threw the onus on the defendants. If their evidence disappears 
there is not one particle of the plaintiff’s case loft.” 

I may mention here that it was pointed out to us that it was in evidence 
that Sashi Bhusan l\'4ikerj<?e on being pressed stated that the costs in the 
criminal case, which arose out of the attempt by the plaintiffs to get 
possession, would bo paid^by defendant No. 2. There can he no question that 
the evidence of the pleaders (witnesses Nos. 7 and 8) was admissible, and that 
the District Judge had, theiefore, improperly withdrawn it from consider- 
ation. The fact that this Court, in remanding the case, did not refer to 
the opinion expressed by the District Judge, as to tlie admissibility of 
the evidence, does not, it seems to me, preclude us now from dealing with 
it. The remark of the District Judge, that it was on tljcir evidence alone 
coupled with the fact of relationship that tho Munsif held tho mokurari fictitious; 
and threw the onus on the defendants, is not correct. It is merely a repeti- 
tion of what he had said in his previous judgment, and upon this point this. 
Court in remanding the case pointed out the incorrectness of the statement, and 
drew his attention to the fact that ttie Mutfsif had relied upon other circum- 
stances, and amongst them to the continuance in possession by the defendant 
No. 2. What the Munsif said on page 8 was : “ He adduced evidence to 

show Chat he obtained the decree against defendant No. 1 in the year 1888 
theft the defendant t<Io. 1 is maternal [63] uncle of one Ekbul Hossein who 
is defendant No. 2’s sister’s husband, and that the defendant No. 2 is in actual 
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possession ij. the property. The relationship as between defendant No. 2 and 
defendant No. 1 has been admitted. The plaintki' No. 1 has, therefore, shown 
that the particular transaction is suspicious, and the onusf therefore, shifts on 
the defendant No. 1 to show that the consideration was actually paid, and 
that he is actually in possession for himself. 

9 

As to the consideration for the moknran. the High Court on remanding 
the Ciise ^aid ; On the question of consideration the Judge merely says this : 

TPhe defendant meets the mere statement of plaintiff thaj; no consideration 
passed by his own statement on. oath that he got the money.' That remark 
^applies to defendant No.' 2, who was the party alleged to he interested in 
<erff‘ecting this tictitioiis transfer in order to save the property from his creditor. 
The Judge omits altogether to remark upon the absence of the defendant No. I, 
and upon his omission to prove that lia actually paid consideration for the 
deed." The District Judge now' makes the following remark : “ [ do not 
think any witnesses as to the passing of the consideration wore necessary, unless 
plaintiff had made out some primd facie case to prove that no consideration 
did pass. It is absurd to say that defendant must prove allirmatively 
every point which plaintiff has entirely neglected to give any evidence upon. 
Defendant No. 1 had no obligation beyond putting forward defendant No. 2 to 
admit the receipt and to prove the which is itself a perfectly valid 

legal receipt." The passage wliioli I have first quoted shows a w'ant of 
appreciation of the position. The determination of the question, whether the 
consideration was paid or not, could only become necesstiry, if the plaintiffs 
made out a primd facie case that the viokurari was not genuine, and then 
it was for the defendants, who alone had any knowledge on the subject, 
and not for the plaintiff’s, to prove consideration. It was not enough to say 
that the defendant No. 1 had no obligation beyond putting forward 
defendant No, 2 to admit the receipt and prove the potta, which is itself 
a perfectly valid receipt. The recital as to jiayment in the polla is no 
evidence of payment as between the plaintiffs and the dolondants. The 
C64] District Judge appears to have paid very little attention, if any, to the 
direction in this connection given to him in the judgment remanding the case 
as to the absence of the defendant No, 1, and his omission to prove that he 
actually paid consideration for the viokurari. Moreover, in dealing with the 
discrepancies between the evidence of defendant No. 2, and the recitals in the 
mokurari as to the payment of consideration, the Judge relies upon a supposed 
usage, as to wliich there is ahsolulely no evidence. . 

With regard to the fact that the deffindant No. I did not give evidence 
the District Judge finds that his non-appearance was due to a misapprehension 
of the proper procedure on the part of the Mimsif, and he has quoted a passage 
from the Munsif’s judgment, but 1 am unable to see that there was any 
misapprehension on the part of the Munsif as to the proper procedure. It appears 
that while the plaintiffs w'ore anxious to have the defendant No. 1 examined in 
Court, they did not wish to examine him as their witness on commission. It was 
no part of the duty of the plaintiffs to call the defendant No. 1 as their witness. If 
it became material to j)rovethat the consideration actually passed it was for the 
defendant No. 1 to prove that fact,* He hafJ ample opportunity, the Mtuisif has 
stated, to give his evidence, the case being adjourned on many occasions for 
his appearance. It was not until after the conclusion of the evidence on both 
sides that any a])plication was made by his pleader that ho might be 
examined on commission. No medical certificate as to kis health appear^ to 
iiave been furnished on his behalf, for the Judge remarks that if the Munsif 
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doubted that the man was really ill he should have ordered a medicttl certificate 
to be produced. The District Judge has held .that the detendant No. 1 
was perfectly ready and also within time with his evidence, and had no 
opportunity given him to give it. This may possibly amount, though 1 am 
not prepared to say it does, to a finding of facj with which this Court ordinarily 
cannot interfere, but it seenfs to rne that it also involves a finding that tli e 
Munsif was wrong in refusing, as he did, under the circumstances stated by him, 
to issue a commission at the last moment — a finding with which I cannot agree. 

[63] With regard to the •non -production of the challans for Government 
revenue, the District Judge remarks that “ their non-production by any one 
shows that the defendant No. 1 must have been the person who paid.” This 
certainly was not the proper inference to draw. Tf the plaintiffs had made 
out a sufficient case to make it necessary to prove who pajd the Government 
revenue, it was for the defendant No. 1 to prove tliat he, if it w’as the fact, 
paid it. Again, the District Judge states that the defendant No. 1 was 
precluded from producing the clinUans, as he w'as given no opportunity to give 
his evidence, but surely these chaUans might have been proved, without the 
defendant No. 1 going into the witness box himself. 

Tn my opinion, if the Judge really considored that the defendant No. 1 
had been improperly precluded from giving evidence, which under the 
circumstances was necessary for his case, his proper course would have been 
to remand the case in order that his evidence might he taken. 

Finally, the District Judge finds that “the plaintiff has entirely failed 
to prove his case, i.e., to make out anv primd facie case whatever against 
defendant No. 1 whose bond fides alone is in issue, and that the only 
point the plaintiff’ offered evidence upon has been fully rebuffed by the defence 
witnesses,” and he allowed the appeal and dismissed the plaintiff's suit. 

Even in the statement of his final conclusion the District Judge repeats 
the mistake in saying that there was only one point on which the plaintiffs 
ha^ given evidence, the one point being apparently the alleged dispossession of 
the plaintiffs by the defendant No. 2, and not the iion-relinquishinent of 
possession by the defendant No, 2 on the execution of the mokurari. See paper 
book, page 9. 

It has been urged before us by the respondent’s pleader that the finding 
on the whole case is a«finding of fact with which this Court cannot interfere 
on second appeal, and we have been referred to a number of decisions of the 
Privy Council. On the Qther hand, Counsel for the appellants has contended 
that the District Judge has not complied with tlie directions given to him by 
this Court in its judgment remanding the case, and that by [ 66 ] reason of the 
defects in his judgment, which I have pointed out, there has been an entire 
mistrial of the case. 

The question, whether a second appeal will lie, liaving regard to the 
decisions of the Privy Council in Durga Chnwdhrnni v. Jewahh Stngk 
Chowdhri, (1890) I. L. R., 18 Cal., 23 : L. R., 17 I. A., 122, and Ram Gopal 
V. Shainskhaton, (1892) I. L. R., 20 Cal., 93: L. R., 19 1. A., 228, is 
one which is not free from difficulty. 1 may mention, however, that the 
judgment of the learned Judges of this CourJ, who made the order of remand 
in this -case, is really an autborit^^, if the point were taken, that a second 
appeal does lie. The finding of the District Judge, with which this Court had 
then tp deal, is the same finding as that now before us. But, be that as it 
ma^', the judgment of the District Judge is extremely unsatisfactory, and I 
coifsider there is groat force in the contention that there 'has really been a 
mistrial of the case. 
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In theT first place, the District Judge has improperly excluded from con- 
sideration the fact, which hg himself admits, that all the witnesses for the 
plaintiffs say that the defendant No. 2 continued in possecsion, and that the 
defendant No. 1 never was in possession after the execution of the mohnrari. He 
has done so not so far as one can gather from his judgment because he has dis- 
believed their evidence, but because he considered it was impossible to separate 
the story of the alleged dispossession of the plaintiff's from the story of the defend- 
ant No. 2J3aving continued ii^possession — two matters between which, as I have 
said before, there was no apparent connection. Xhis error is one of law rather 
than of fact. Had ho considered* that evidence it is possible he would have 
taken a very different view ms to the necessity for the defendants to have proved 
affirmatively that the consideration actually passed. He might also have taken 
a different view of the fact that after the execution of the mokurari the same 
servant continued to collect the rents. 

In the next place he was wrong in treating the evidence as to the posses- 
sion of the defendant No. 2 as being merely incidental [67] to his conduct in 
connection with the alleged dispossession of the plaintiff's. This also is not a 
more error in finding of facts. 

Again he erred in holding that the Munsif and therefore ho himself also 
were not at liberty to take the plaintiffs’ evidence as a whole to prove that the 
defendant No. 2 never relinquished possession, and also in excluding altogether 
from consideration the evidence of the pleaders. These I take it are errors 
in law. 

In stating that, apart from the rela^tionship and the evidence of the 
pleaders, there was not a particle of the plaintiff's’ case left; he appears merely 
to be repeating the view already referred to that the evidence as to non- 
relinquishment could not in the face of the story as to the alleged dispossession 
be considered. 

The District Judge lias also erred in law in treating the recitals in‘the 
mokurari as to the pa> iiient of consideration as any evidence as between the 
plaintiffs and the defendants, and also in relying upon a supposed usage in 
respect to such recitals as to which there was no evidence whatever. With 
regard to the passing of the consideration, if, by reason of the case made by the 
plaintiffs as to the relationship of the defendants and the non-relinquishrnent 
of possession by the defendant No. 2, it became necessar*V to decide the question 
at all, it was for the defendant to show that the consideration actually passed. 

The finding that the fact that the defendant No. 1 did not give his evidence 
was due to a misapprehension on the part of the Munsif as to the proper pro- 
cedure, and that the defendant No. 1 had no opportunity given to him to give 
his evidence, in my opinion precluded the District- Judge from drawing — as be 
was entitled though not bound lo draw— an inference against the defendant. 

The errors to which I have drawn attention are not merely errors in findings 
as to matters of fact. They are no doubt involved in such findings, and if 
they are not strictly errors in law they are errors in law and fact. To use a 
phrase more often applied to a charge to a jury, the District Judge has mis- 
directed himself as to various matters of law and fact, and, moreover, while ho 
has omitted to take into consieferation* all [ 68 ] evidence in the casQ, he has 
relied on matters which were not in evidence at all. 

For the reasons stated above. I am of opinion that it is impossible^to say 
that there has been a proper trial of the case by the District Judge. His 
final conclusion thAt the plaintiffs have entirely failed to muke out a case against 
defendant No. 1 is one based upon, amongst other considerations, the various 
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erroneous findings to vrhich I have alluded. It is not correct, Userefore, in 
my opinion to say that his final conclusion is mejrely an erroneous finding of 
fact, with which this Court cannot, regard being had to the decisions of the 
Privy Council to which I have referred, interfere on second appeal. I would 
therefore send the case back to the District Judge in order that he may 
reconsider his decision in thedigJit of t*he observations which I have made. 

Banerjee, J. — The suit out of which this appeal arises was brought to 
recover possession of certain immoveable property^upon obtaining a declaration 
that the mokurari lease, dated the 5th December 1891, executed by the defend- 
ant No. 2 in favour of the defendant No. 1, was a fabricated, collusive and 
fraudulent document, and that the defendant No. 1 had acquired no title 
under it. 

The allegations of fact upon which the plain tills brought this suit were, 
that the plaintiff No. 1 had purchased an eight-annas share of mouzah Ledha 
at a sale in execution of a decree against defendant No. 2 ; that the defendant 
No. 1 in collusion with the defendant No. 2 dispossessed the plaintiff No. 2, 
who was a iiccadar under the plaintiff No. 1, and set up a false and fraudulent 
mokurari lease ; and that the plaintiffs were, therefore, obliged to bring this suit. 

The defence of the defendant No. 1, who alone contested the suit, was to 
the effect that the mokurari lease impugned by the plaintiffs was a real bo7id 
fide and valid lease, and that the defendant No. 1 was entitled to retain 
possession of the property in dispute as moknraridar. 

The first Court found for the plaintiffs and gave them a decree. [69] On 
appeal by the defendant No. 1, the learned District Judge reversed ihe Munsifs 
decree and dismissed the suit. There was a second appeal against the District 
Judge’s judgment ; upon which that judgment was set aside, and the case 
remanded to the District Judge for a fresh decision u])on the point as to whether 
the plaintiffs had made out a primd facie case, sucli as they might reasonably 
be expected to prove, and, if so, whether the defendant had succeeded in 
rebutting it. Upon this remand, the learned District Judge, after a considera- 
tion of the evidence, has come to the conclusion that the plaintiffs have failed 
to make out a prrmd facie case, and he has accordingly again dismissed the 
plaintiffs' suit. The plaintiffs have now preferred this second appeal, and as 
the learned Judges, Mr, Justice R.4MP1NI and Mr. Justice Hendeuson, before 
whom the appeal came^Dn for hearing, have differed in opinion, the former being 
of opinion that the appeal ought to be dismissed, and the latter that the decree 
of the Lower Appellate Coprt ought to be reversed, and tlie case remanded, the 
case has been referred to me under section 575 of the Code of Civil Procedure, 
read with section 587. 

The grounds upon which the learned Vakil for the appellant contends that 
the judgment of the Lower Appellate Court ought bo be reversed are, first, that 
the learned Judge below is in error in bolding that it is impossible to separate 
the false story of dispossession by Shamsher Bahadur from the general 
allegation that Shamsher Bahadur was in possession, when he ought to have 
held that the two points were fairly separable from one anotlier ; second, that 
the learned Judge below was in error in excluding from consideration the 
evidence of the two pleaders as inadmissible ; Qiird, that the learned Judge belovr 
is wrong in holding that no witnessel, as to the passing of consideration, were 
necessary ; that the learned Judge in the Court below is also wrong in 
his rerparks about the non-examination of the defendant No. 1 ; fifth, that the 
learned Judge below is further wrong in his remarks on the non-production of 
the Government chaUan ; and, sixth, that the learned Judgd below is wrong in 
observing that the evidence as to the payment of consideration a few days after 
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registration, •was exactly in conformity with usage, in the absence of evidence 
[70] to prove such usage, ^nd these, I may add, are also the main grounds 
upon which Mr. Justice Hendehson in his judgment says* that the decision of 
the Lower Appellate Court ought to be set aside. 

Before considering these points in 4otail, I may observe that tlie grounds 
upon Avhich a second appeal lies, and it isopen toTthis Court to interfere with 
the judgment of the Lower Appellate Court, are those set out in section 584 of 
th^ Code of Civil Procedure and section 585 expressly enacts that no second 
appeal shall lie except on the grounds montion(*d in section 584. And their 
Lordships of the Privy Council harvo, in more than one case, pointed out the 
necessity of adhering strictly to the provisions of these sections. I need only 
refer to the eases cjf Anamjamanjari Choicdhrani v. Tripura iSundari 
Ch(nvdhrani, (1887), 1. L. K., 14 Cal., 740: L. R., 14 1. A., 101; Pcrtap 
Chunder Cihosc v. Mohcndra Nath Furkait, (1889) I. L. E., 17 Cal., 291 : 
L. R., IG 1. A., ; Durga Cltowdht am v. Jeunhir Stvgh Owwdhri, (l890) 

I. L. R., 18 Cal., 23 : L. R., 17 1. A., 122 ; and Ramrntan Sukal v. Plandv, 
(1891) I. L. R., 19 Cal., 249: L. R., 19 J. A., 1. 

Now, the grounds mentioned al)ove, upon which 1 am asked to interfere 
with the ludgment of the Lower Appellate Court can come only under the heads 
(a) and (c) of section 584, if indeed they can come under the section at all. 

Let us then see how far the grounds urged before me by the learned Vakil 
for the ap])ellant really come under either of those two heads. The first ground 
is, that the learned Judge below is in error in saying that it is impossible to 
separate the false story of dispossession by Shamsher Bahadur from the 
general allegation that Shamsher Bahadur was in possession, when really 
there is no logical impossibility in separating the one from the other. Can 
this come under either clause (a) or clause (c) of that section, 584 ? That is, 
is it contrary to any law or does it involve any error of procedure, for a Court 
that has to deal with the facts of a case, to say, that it cannot believe one gart 
of the story told by certain witnesses when another part of the story told by 
the same witnesses is manifestly false ? 

[71] The answer to this question must, in ray opinion, be in the negative. 
It is true that the Lower Appellate Court has expressed itself a little too strongly 
when it says that it is impossible to separate tlie one story from the other; but 
we must take language in its ordinary sense, and 1 do not think that the 
learned Judge below meant, in the passage of the judgment to which reference 
is made, that it was logically impossible to separate pne part of the story from 
the other. All that he means to say, as is evident from the context and 
especially from an earlier part of the judgment, in which he has criticised the 
evidence of the witnesses in detail, is, that taking the evidence as a whole, he 
finds it practically impossible to accept as true that part of their statements 
wherein they allege that the defendant No. 2, Shamsher Bahadur, was all along 
in possession, when he must disbelieve their evidence so far as it goes to show 
that the plaintiff, Ajudhya Singli, had obtained possession, and had been subse- 
quently dispossessed by Shamsher Bahadur. 

Upon the second point, the learned Judge below is of opinion that 
the evidence of the two pleaders, who depose to defendant No. 1 having 
written to the mohurir of one of tnom, vJho was his own pleader, that the 
plea-der’s reward in a certain criminal case was to be paid by the defendant No. 
2 was inadmissible, because it involved the disclosure of a privileged comnjunica- 
tion. That view Mr. Justice Rampini considers incorrect, though he is of 
opinion that the eifidence has been rightly excluded. I am of opinion that so 
far as the evidence of the pleader Shashi Bhusan Mukerjee is concerned, the 
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ground upon which the learned Judge below has excluded it, iscoriJtfct, because 
Sashi Bhusan Mukerjee was the pleader of defendant No. 1, who wrote the 
letter, and though tlft communication contained in the letter was not addressed 
to the pleader direct but was addressed to the pleader’s clerk, section 127 of 
the Evidence Act extends to such a^comrajinication the same confidential 
character that attaches to a coTnm unication to a pleader direct under section 12G. 

As regards the e.vid9nce of the other pleader, Thakur Pershad, I concur 
with Mr. Justice Rampini in thinking that th^ learned Judge was wrong 
in excluding it on the grohnd of its involving [72] a disclosure of a 
privileged communication ; and I also agree with him in thinking that, though 
the evidence of this second pleader w^as not inadmissible upon the ground upon 
which tlio learned District Judge excluded it, it is really inadmissible on the 
ground that it involves the giving of secondary evidence*of the contents of 
a document without satisfying the conditions required to be fulfilled by 
section 65 of the Evidence Act. 

As to the third point, no doubt the learned Judge below is wrong in law 
when he says, “ I do not think any witnesses as to the passing of the consider- 
ation were necessary ; “ but that part of his judgment is wholly matter of 
surplusage, he having in an earlier part of his judgment found that there was 
evidence to prove payment of consideration, that evidence consisting of the 
receipt for the consideration and the deposition on oath of the defendant No. 2 
in which the receipt of consideration is admitted. 

On the fourth point T think it enough to say that the learned Judge below 
has found — I am quoting his words— “that the defendant No. 1 w’as perfectly 
ready and also within time with his evidence and had no opportunity given 
him to give it ; ” and I think that this finding is sufficient to dispose of the 
objection that the learned Judge holow^ was wrong in not attaching due weight 
to the non-examination of defendant No. I ; and tins remark is sufficient also 
to lueet tl]e fifth point raised. 

As to the sixth point, it is true that the learned Judge below does make 
rse of the word “ usage,” w hen he says that “ it is the invariable practice to 
acknowledge full consideration of the purchase-money in these deeds, and the 
deposit of 25 per cent, or so, followed by the pa>ment in full four or five 
days after registration, t.e., wlien ‘ lakaza bad lam, or exchange of the registra- 
tion receipt for the mefhey takes place, is so exactly in conformity with usage 
that it corroborates defendant No. 2’s statement.” But w hat hcj really means to 
say is this, that the account given by the defendant No. 2 as to the manner in 
which consideration w’as paid, is one that accords best with tlie way in which 
such transactions usually take place; and I do not think that this involves any 
error of Law. If any fact bad been found without any evidence to support it 
then no doubt the finding would have been open to interference in second 
[73] appeal as has been held by the Privy Council in the case of llemanta 
Kumari Dehi v. Brojendro Kishore Boy Choirdhiy, (1890) 1. L. R., 17 Cal., 875 : 
L. R,, 17 I. A., 65. But that is not the case here. 1 should add that not only 
has tlie Lower Appellate Court found in this case that the plaintiffs* evidence 
is insufficient to make out a prima facie case but it has also found that the 
evidence adduced by the defendant lj|is sufficiently met tlie only case put 
forward ‘by the plaintiff in his evidence. The learned Judge observes : “As 
regards the actual evidence to rebut plaintiff’s case on the record it fully and 
categoiycally meets the only case put forward by plain tifif in his evidence. 
That case is, as I liave said, that defendant No. 1 never had possession. 
Three raiyats of Ledha, of whom one is choivkidar and one is* barahil, distinctly 
swear that he w»as.” And, then, after giving his reasons for dissenting from 
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the Munsif^ view, that these witnesses were not reliable, he concludes in these 
words : “ I have thus given the evidence for bbth sides my most mature and* 

detailed consideration, and I can only repeat my previous finding that the 
plaintiff has entirely failed to prove his case, i.e,, to make out any prima facie 
case whatever against defendant »No. 1,, whose hona tides alone is in issue, and 
that the only point the plaintiff offered evidence upon has been fully rebutted 
by the defence witnesses.” 

I afxj, therefore, of opinion that no ground has been made out for the 
interference of this Court with the judgment oi ^jhe Lower Appellate Court in 
second appeal, and I agree with Mr. Justice Eampini in dismissing this appeal 
with costs. The respondent is entitled to the costs of the two hearings in 
this Court. 

S. C. C. • Appeal dismissed. 


NOTES. 

[This wafi dissented from in (1903) 31 Cal., 155, as regards the powers of the Appellate 
Court, to entertain objections as to admissibility of evidence.] 


[74] APPELLATE CIVIL. 

The August^ 

Present : 

Sir Francis W. Maclean, k.c.i.e., Chief Justice, 

AND Mr. Justice Banerjke. 

Corporation of Calcutta I*otitionors 

versus 

Bhupati Roy Chowdhry Opposite Party. " 

Calcutta Municipal Consolidation Act [Bengal Act 11 of 1888), sections 12ri, 
132 and 135 — “ Valuation ” Meaning of — lie-evaluation made by the 
Municipality within six years from the date of the valuation made 
after hearing objection. Legality of — Provincial Small Cause 
Courts Act {IX of 1887), section 25 — Code of Civil Procedure 
{Act XIV of 1882), section 022 — Statute 24 and 25 Vic,, 
c, 104, section 15 — Superintendence of High Court. 

The word “ valuation ” in section 135 of the CaloutU Municipal Consolidation Act 
(Bengal Act II of 1888) moans, not “ the amount of the valuation” only, but also the process 
or act of valuation. 

A valuation was made by the Calci^tta Municipality of a holding ; the rate-payer objected 
to the amount, and the Vice-Chairman of the Slunicipality, on hearing the objection, fixed 
the valuation at a certain amount. Within six years from thi.s valuation fixed after objection, 
a re-valuation wa.s made by the Municipality, and the rate-payer objected to the legality of 
such valuation on the ground that the Municipality had no power to make a re-valuation 
within six years froih the date of the last valuation. The Vic9-Chairman overruIeA the 

* Civil Rule No. 1617 of 1898. 

• • • 
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objection, and the rate-payer appealed under section 157 of the Act to the Judge Court 

of Small Causes at Sealdah, who aUowed the appeal. 

Heldf that inasmn^h as the objection raised by the ra*to-payer was an objection to the 
valuation within the meaning of section 135 of the Act the Judge of the Small Cause Court 
had jurisdiction to deal with it. That being so, it was not open to the High Court to 
interfere, either under section 25 of the Prov'incial Sinall Cause Courts Act, or under sec. 622 
of the Code of Civil Procedure or under section 15 of 24 and 25 Vic., c. 104. 

The facts of this case, so far as they are Decenary for the purposes of this 
report, appear sufficiently from the judgment of the High Court. 

Mr. C. P. Hill and Mr. TF. K. Eddis for the Petitioner. 

Dr. Ashutosh Mookerjee, Babu Ganendro Nath B(m, and Babu Nanda Lai 
Sircar for the Opposite Partv. 

[78] The judgment of the High Court (Maclean, C. »!., and Bankrjke, 
J,) was as follows : — 

Maclean, C. J. (Banerjkk, J., co}if‘urrinq).—The facts necessary to he 
stated for the decision of this rule are shortly as follow's : In a valuation made 
by the Corporation of Calcutta to take effect from the 1st April 1891, the annual 
value of certain premises belonging to the opposite party was fixed by 
the Commissioners at 651 rupees. On the 2nd April 1891, the opposite 
party objected to that valuation, but, owing, as it is said, to the great number 
of objections taken by other rate-payers, the objection was not determined 
until the 28th January 1895, when the Vice-Chairman reduced the annual 
value to 487 rupees. [Inder the “Calcutta Municipal Consolidation Act, 1888” 
(Bengal Act U of 1888) fresh valuations are to ho made every six years, 
and, in 1897, the Commissioners made afresh valuation to take effect from the 
Ist April 1897 and the annual value of the above property was fixed at 566 rupees. 
On the 10th July 1897 the opposite party, under section 135 of the Act, gave 
notice of his objectiotis to the last valuation. These objections were heard by 
thd Vice-Chairman on the 10th December 1897, and the valuation was reduced 
to 540 rupees. The opposite party appealed under section 157 to the Court of 
Small Causes at Sealdah, and the Judge of that Court, on the 23rd May 1898, 
allowed the appeal, and determined that the said valuation was illegal, inas- 
much as a period of six years had not expired from the date of the last ])receding 
valuation, and sot aside the last valuation. Under these circumstances wo are 
invited by the present rule to interfere under section 25 of the Small Cause 
Courts Act (IX of 1887). 

To this rule two objections arc raised — 

First. — That, unless tlie Judge of the Small Cause Court had no jurisdic- 
tion to determine the matter, this Court cannot interfere, either under section 
25 of the Small Cause Courts Act, or under section 622 of the Code of Civil 
Procedure, or under section 15 of 24 and 25 Vic., c. 101. 

Secondly. — That, if the above point be decided adversely to the opposite 
party, the Judge was ri^ht on the merits. 

It has not been disputed by Mr. Hill^ nor could it well be die- [76] pu ted 
on the authorities, as they stand, that if the Judge of the Small Cause Court 
had jurisdiction to determine the matter, this Court will not interfere under 
section 15 of Statute 24 and 25 Vic!, c. (see the cases collected in the case 
of Tejram v. Harsukh, (1875) I. L. R., 1 All., 101. Save in cases cognizable by 
the ^^all Cause Court, we could not interfere under section 25 of the Small 
Cause Courts Act by reason of sub-section {e) of section 3 of that Act. As regards 
section 622, although this Court may interfere in regard to certain errors other* 
than those of jurisdiction, no such errors have been suggested in the present 
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case. But tj^ Corporation contend that the Judge of the Small CJause Court had 
no jurisdiction to determine the question of the legality of the valuation in the 
sense of whether or not the Corporation could make the vuluation at the time 
they did, and it becomes necessary to decide this question at the outset, for if it 
be decided against the contention of the Corporation, the second question, as to 
the merits, will not arise. * * • 

The contention of the opposite party is that, upon the true construction 
of the Act 1 have referred t^j:) (Bengal Act 11 of 1888), the Corporation were 
premature in ve-valuing his house, as six years had not elapsed from the date 
of the last “ valuation,” vtz., the 28th January 1895. The question of 
jurisdiction appears to me lo hinge upon what is meant hy the term** valuation ” 
in section 1.‘15 of the Act, for the person dissatisfied wdth that “valuation” 
may object if he comply with the provisions of the section. The Corporation 
contend that the term “valuation ” means “the amount of the valuation ” or 
the amount at which any particular property is valued, and that it is only to 
the amount of the valuation that the rate* payer can object ; and it is only such 
an objection witli which the Small Cause Court has jurisdiction to deal. The 
point is, perhaps, not free from doubt, but the first criticism on this contention is 
that the Act speaks of “ valuation”, not “ amount of the valuation,” and it would 
be rather incongruous if the dissatisfied person, i.e , the rate-payer, can object to 
the payment of part of the valuation, but cannot challenge the valuation 

[77] in its entirety. The opposite party here, /.c., the rate-payer, says that he 
objects, not to apart of the valuation, but to the valuation in its entirety, and 
that ho objects to that valuation, because it is premature, made before 
the Corporation were entitled to make it, and consequently that it imposes upon 
him a liability to pay the new assessment from a date from which he is not 
bound to pay it. lie argues that this goes to the very root of the matter, and 
consequently that he objects to the entire valuation. It is a little difficult to see 
why tliis is not an objection to the valuation. What does the term “valuation ” 
mean V Is it contined merely to the amount at which the property is valued, 
or does it cover the process or act of valuation ? Section 125 speaks of a valua- 
tion being cancelled on the ground of irregularity, which points to something 
beyond the mere question of amount. If a valuation were made before the 
proper time it would be irregular. Again section 132, which speaks of the 
valuation of districts, imports that the term “valuation" cannot be construed 
in the restricted sense for which the Corporation contend, for the valuation of 
a district cannot mean the iiicro amount of the valuation, but must include 
the process or act of valuation itself. A “ valuation ” is the act of valuing, 
and the opposite partv may under section 135 object to that act of valuing, 
and here he objects to the whole act of valuing on the ground that it is 
unauthorised and premature. 

I think then the contention of the opposite party is well founded, and that 
we should be placing a narrow construction on the section if wo were to adopt 
the argument of the Corporation. In my opinion, then, the objection raised 
by the rate-payer was an objection to the valuation within the meaning of 
section 135, and that being so, tlje Judge of the Small Cause Court had 
jurisdiction to deal with it, and it is not open to us to interfere. 

I do not propose to enter info the it)erits, as to whether or pot the 
Judge of the Small Cause Court has placed a right construction on the Act, but 
I cannot refrain from saying that the language of the Act is very far from clear 
upon the point, and that the view taken by the Judge of the Small 
• Cause Court is open to the criticism, on the scora of confusion atid 

[78] inconvenience in the working of the assessment of the Corporation, to 
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which Mr. has subjected it. However, we have nothing to do ^iththat; if 
the Act does not meet, in this sespect, the reasonable requirements of the Cor- 
poration, it may be advisable to amend it. That,’ again, is a matter for the 
consideration of the Corporation. 

For these reasons the rule must be discharged with costs. 

S.fC. G. * Buie discharged, 

NOTES. 

[ I. Afl regards the jurisdiction of the High Court, this was followed in (19011 6 C.W.N., 
480 ; (1909) 3G Cal., 994 : 13 C.W.:^^., 1221 : (> C.L.J., 50 ; W soo 31 Mad., 510. 

II. Tn (1910) 15 C.L.J., 600, with reference to sec. 162 of the Calcutta Municipal Act, 
III of 1899 (B.C)., it was held that the Small Cause Court Judge had jurisdiction to deal with 
the question of valuation and that question alone ; as to the manner in which the land was 
to be assessed, after the valuation had he^on settled, whether it was or was not to he assessed 
as vacant land, was a question entirely beyond th<^ jurisdiction of the Small Cause Court 
Judge. 

III. ‘ Fahta^ion ’ includes the whole process or act of valuation. This was applied in 
(1905) 33 Cal., 396 : 10 C.W.N., 289 : 3 C.L.J. , 169. ] 


[ 26 Cal. 78 ] 

The ‘^7th July, 1898. 

Present : 

Sir Francis W. Maclean, k.c.i.k., Chief Justice, and 
Mr. Justice Banerjee. 


Tofaluddi Peada and others Defendants 

versus 

Mahar Ali Shaba Plaintiff.’'" 


MoHyage— Transfer of Property Act {IV of IHSf), section 60 — Mortgage deed 
signed hy the mortgagor, attested by one nntness, and containing an aeknoiv- 
lodgment hy the Suh-Begistrar, whether valid — Indian Succession 
Act(X of 1806), secUon 60 - Mortgage being invalid whether a 
money decree can be made upon the covenant in the bond. 

The requirements of section 69 of the Transfer of Property Act are not satisfied when a 
mortgage bond is signed by the mortgagor, .attested by one witness, and contains the Sub- 
Registrar's signature to t^c endorsement, recording the adinissinn of the execution by the 
executant ; therefore such a mortgage is not valid in law. 

When a suit is brought upon a mortgage bond, although the iiifirtgage is held to be 
invalid on the ground that the roquirement.s of section 59 of the Transfer of Property Act 
were not satisfied, the plaintiff is entitled to recover, upon the covenant, money which the 
defendant covenanted to pay. 

This appeal arose out of an action brought hy the plaintiff to enforce a 
mortgage bond. The bond was calleged to have been executed by three 
persons : M, T and G. M signed his name himself, but T's and G*s names were 
signed by the pen of one Mangal Kazi, who also signed his name as the 
writer of the names of the executants. He did not sign separately as a witness, 
but the scribe sigued his own name as such. Below the word witness 
[79] in the bond appeared the signatures of the scribe as well as of Mangal 
Kazi : the latter, however, as the person by whose pen two of the executants 
signed. M signed in the presence oi' Mangal Kazi. Before the Sub-Registrar, 
M signed himself, and T*s name was written by the pen of the said Mangal 

• Appeal from Appellate Decree No. 827 of 1897, against the decree of Babu Gris Chun- 
dri^Chatterjee, Subordinate Judge of Khulna, dated the 17th of February 1897, reversing 
the decree of Babu Bhupal Chandra Qanguli, Miinsif of that dislYict, dated the 18th of 
November 1898 [1896 ?]. 
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Kazi. O .vas then in jail, and his admission was recorded by the officer in 

charge of the jail, who put his signature below ihe statement made by G. The 

bond also contained the Sub-Registrar's signature to the en^lorsement, recording 
the admission of the executants. 

The defence, inter alia, was ,that> np decree could be passed upon the bond, 
as it was an invalid one, the requirements of section 59 of the Transfer of 
Property Act not having been satisfied. The Munsif dismissed the suit of the 
plaintiff,, holding that the requirements of section 59 of the Act were not 
satisfied, and the bond was invalid under the l»w. On appeal to the Subor- 
dinate Judge he reversed tlie decision of the first Court. Against this decision 
the defendants appealed to the High Court. 

Dr. Ashutosh Mookerjec for the Appellants. 

Babu Chundei* Kant Sen, for Babu Dwarka Nath Ghuckerbutty , for the 
Respondent. 

The High Court (MAcq.EAN, C.J., and Banerjee, J.) delivered the 
following judgments : 

Maclean, C. J. — Upon the question whether this is or is not a valid 
mortgage, having regard to the provisions of section 59 of the Transfer of Pro- 
perty Act, I think it is not. That section says that a mortgage can only be 
effected by a registered instrument, signed by the mortgagor and attested by 
at least two witnesses. The question of attestation is a question of fact, and 
this mortgage was not attested by two witnesses ; for I am unable to 
accept the argument for tlie plaintiff that the acknowledgment by the Sub- 
Registrar is equivalent to the attestation of an attesting witness. But al- 
though as a mortgage the deed may not stand, J think the plaintiff* is en- 
titled to recover upon the covenants in the bond, tlio principal money which 
the defendants covenanted bo pay. There is no question of this money demand 
[80] being barred by limitation, and he is entitled to a money decree on that 
covenant. • 

Then, as regards the interest, whicli is at a liigli rate, the question of 
liability must depend upon the question whether the plaintiff* did or did not 
obtain possession of the land covered by the mortgage. Upon that question, 
as no evidence was gone into on the point in either of the lower Courts, I think 
there must he a remand to the Lowe.r Appellate Court, in order that it may 
ascertain wliether the plaintiff* did or did not get possession. Wo think that, 
under the circumstances, there should ho no order as to the costs of this appeal. 

Banerjee, J. — 1 am of the same opinion. The suit out of which this 
appeal arises is brought to enforce a mortgage bond. The mortgage bond 
is attested by only one witness ; and the question is whether it can he valid, 
having regard to the provisions of section 59 of the Transfer of Property Act. 
The Court of Appeal below has, in effect, held that the requirements of section 
59 have been satisfied by the Registrar’s signature to the endorsement record- 
ing the admission of execution by the executant ; and, in support of this view, 
the Lower Appellate Court refers to certain cases, of which I may mention 
Horendra Narain Acharji Chowdhryw. Chandra Kanta Lahtri, (1888) I.L.R., 
16 Cal., 19, which are cases under section 50 of the Indian Succession Act. 

T am of opinion that this vie\t" is uni^ound. It is quite true that .the sig- 
nature of the Registrar at the foot of the registration endorsement embodying 
the admission of the executant has been held to he sufficient attestation within 
the meaning of section 50 of the Indian Succession Act ; but that is no reason 
for holding that the signature of the Registrar would be iSufficient attestaflon 
within the meaning of section 59 of the Transfer of Property Act. For 
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secbion 50 of the Indian Succession Act, clause 3, says that a w^U **shall be 
attested by two or. more witnesses, each of whom must have seen the testator 
sign or affix his mark to the will or have seen some other person sign the 
will in the presence or by the direction of the testator, or have received from 
the testator a personal acknowledgment of his signature or mark or the 
[81] signature of some other person',’* and' the Begistrar’s signature would 
come under the last description of attestation referred to in the third clause of 
section 50 of the Indian Succession Act. But section 59 of the Transfer of 
Property Act does not show tjiat the attestation therein contemplated is any- 
thing other than the attestation of the act of.signing by the executant ; and it 
cannot, in the absence of any express provision to that effect, be taken to 
include the attestation of the executant’s admission of having signed the 
document. 

It was then contended that though this mortgage may be invalid under 
section 59 of the Transfer of Property Act, still the plaintiff would be entitled 
to have a declaration that the property in suit is charged with liability to 
satisfy the debt under section 100 of the Transfer of Property Act. T am of 
opinion that section 100 is not intended to cover a case like this. It contem- 
plates a case in which the transaction does not amount to a mortgage, although 
certain property is made security for the ])aynient of money, and not a case 
where property is intended to be mortgaged, but the mortgage has become 
invalid by reason of the mortgage-deed not fulfilling the requirements of 
the law. 

Upon the question of interest and the question of the plaint’ff’s right to 
obtain a money decree, I agree entirely in the view taken by the learned Chief 
Justice. 

S. C. G. A p2>ml allowed. Case remajided. 

NOTES. 

X I- Where the document is a simple mortgage within sec. 58 of the Transfer of Property 
Act, it should not bo treated as falling within sec. 100, merely because it did not comply with 
the requirements of sec. 59 :--(1905) 32 Cal., 729 : 9 C.W.N., 097 ; 9 C.W.N., 1001 ; (1906) 
33 Cal., 986 : 4 C.L.J., 219 ; (1901) 24 Mad., 397 ; but see (1907) 17 39. 

II. A personal covenant which docs not require attesting may be proved by the document 
which was invalid as mortgage by reason of its not having been validly attested : — (1909) 32 
Mad., 410F.B. : 17 M.L.J.* 584 ; (1906) 30 Mad., 284 : 17 M.L.J., 167. 

III. The requirement as to attestation is not sati-sfied by mere admibsion of execution : — 
(1898) 26 Cal., 246; (1900) 1*4 C.P.L.R., 42; (1905) 32 Cal., 729 . 9 C.W.N., 697 ; (1905) 
9 C.W.N., 1001 ; see also Rash Bchnri Ghose on Mortgages, (TV Etln., 1911), Vol. I, p. 147, 
note 4. 

In Shamu Pattar \ . Abdul Kadir Havuihan, (1912) 89 Mad.. 607 : 391. A., 218, the Privy 
Council held similarly, with reference to see. 59 of the Transfer of Property Act, 1882. 

lY. Where the attesting witnes.sos signed before the execution by the mortgagor, the 
requirements as to attestation were held not to have been complied with ; — (1905) 32 Cal. 
729: 9 C.W.N., 697.] 
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PBIVY COUNCIIii. • 

The 1st, 5th and 26th July, 1893. 

PliKSENT : 

Lords Watson, IIobhouse ajnd Davey. 


Mulianiniad Imam Ali Khan Defendant 

* VOTSUH ^ 

Husain KJian Plaintiff. 


[On appeal from the Court of the Judicial Commissioner of Oudh] . 

Oudh Estates Act [1 of 1869) --Estate oj a sanad-holdimj talukhdar — Lineal 
primogeniture by custom— Award of a body of talukhdars within section 33 
of Oudh Estates' Act — Withdrawal of a voluntary admission. 

The title to a tahikhdai i estate devolvinj* upon a .^inplo heir by a custom of lineal 
primogeniture was contested. The plaiiitilT claimed to succeed his [82] deceased brother as 
talukhdar. The defendant, who was his paternal uiicIl, was in possession. Before the 
annexation of the province the knhnliynt had been taken in the name of the plaintiff’s brother 
as talukhdar, who afterwards had been settled with at both the summary settlements. 
By primogeniture, whether lineal or by proximity of degree (of which latter kind there was 
no evidence as to its lieing the customary one) he was the heir. To him a sanad had boon 
granted, and the lalukhdariXvAd been entered in list IT under the Act of hSG'J. On the other 
hand, it was urged that the above was consistent with the exihtence of a trust for the benefit 
of the titular faht/;/idar’s uncles, of whom the defendant was the survivor, they having 
assented to the recognition of a nominal title in their nephew. 

field, that, in intention a& well as in form, the grant of the taliikhdart had been made 
absolutely to the ^^na^Z-holding talukhdai . 

In regard to the stale of things before annexation, it might have been questioned W'hetber 
or not the property was being held benami at that time. But after the Oudh Kslates’ 
Act, 18G9, had become. law', the title shown by the pliiintifT must prevail, and ho must reco- 
ver the estate, unlos.*> a trust for the defendant should have been established. There had 
been no consideration given, and there was nothing to create a trust. There had been no 
transfer, no estoppel, and no bar by time. ^ 

In 1868 an award had been made by a body of talukhdars us arbitrators within section 33 
of the Act, between members of the family other than the present disputants. This as 
well as a wajib-ul-arz of one of the villages of the taliikh was adniis'^iblo as evidence of what 
was the custom in regard to its devolution. 

In 3879 the plaintilT had, on his brother's death, while admitting “ the custom prevail- 
ing in my family of gaddinashini,'^ joined in a petition that the defendant’s name should bo 
entered dakhil kharij in the revenue records. 

Held, that there might bo a withdrawal of any gratuitous admission, unless there should 
be some obligation not to withdraw it ; that there was no siudi obligation here ; and that 
there had been no proof of any title upon which the admission could rest. 

Appeal from a decree (26th July 1894) of the Court above mentioned, 
reversing a decree (7th July 1891) of the District Judge of Lucknow. 

This suit was brought by the prosertt respondent against Kazim. Husaia 
Khan, now deceased, and represented by his son the present appellant, to obtain 
possession of the talukhdari estates of Bhatwainau in the Bara Banki District 
and of Katori Khund in that of Sitapur, with other proi)erty ; the plaintiff 
[83] making title through his brotlier J3adshah Husain, deceased* in 
November 1878. 
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The ancestor, who was taluhhdar, was Imam Ali Khan, who succeed- 
ed by his son Ali Bpiksh Khan^ who died about the year 1839 leaving four sons. 
The eldest of these, IJabi Baksh, who was killed in 1857, loft two sons, one the 
^aid Badshah, and the other Sirdar Husain, the plaintiff-respondent. 

The relationship of the parties and all the material facts of the case appear 
in their Lordships’ judgment.* 

In the time of the last Nawab of Oudh the kabuhyat of the above two 
estates was taken in the name of Badshah, who vyis then a minor. WVfter the 
annexation in 1850, at the Jirst summary settlement, the settlement of the 
talukh was made in his name. At the restoration of the taiiikh, in the second 
summary settlement following upon the events of 1857-58, the talukh was 
again settled in his name as talukhdar. On the 11th October 1860 a sanad 
was granted in his name. Afterwards when the lists wer^ prepared under the 
Oudh Estates’ Act, 1869, he was entered as tnlukhdar in list II. 

The princiiial question raised on this appeal w'as whether Badshah was 
the absolute owner, or was merely the nominal talukhdar liolding in trust for 
two brothers of his father, that is, for the elder Tajaiiimal till his decease, and 
afterwards for Ka^sim, the surviving brother. Also it was questioned whether 
there had or had not been acts that amounted to a transfer of the proprietary 
right by the plaintiff’ to the defendant. 

Tlio plaint (March 1889) alleged the succession of the plaintiff as talukhdar, 
under clause 6 of section of the Act J of 1869, on the death of Badshah, 
and that 'Cajammal at one time, and on his death Kazim, had managed the 
estate under a written authority from Badshah. it was added that Kazim 
had obtained a dakhil kliinj in 1879 with the plaintiff's assent, but this 
assent had been given und(3r undue influence exercised over him. Possession 
of the talukhdari estates, and of the whole of the property left by Badshah, 
and mesne profits, with interest, were claimed. 

.The defendant Kazim answered that ho and his deceased [84] brother 
Tajammal, l)y whoso exertions the estates, at one time lost to the family, 
had bean recovered, were entitled; and that the defendant was now the 
real proprietor. If the plaintiff had ever been entitled to the succession as 
talukhdar, — though this was denied, — yet, by his own acts in 1879, the plain- 
tiff had made it over to Kazim. 

The questions, v^hich the above indicated, were stated in the issues 
framed between the parties. 

The District Judge fqund that until 1856 the custom ol the family was 
for one member to hold the estate, and that under the Nawab of Oudli the 
estate at one time h id been lost to the family, but was recovered by the exer- 
tions of Tajarairial Flusaiii with the aid of the defendant : and that these two 
had the beneficial ownership of the estate, and caused the summary settlement 
of 1856 to be made with Badshah, as a nommal owner or trustee for them. He 
was of opinion that what took place afterwards, the issue of the and the 

registration under the Oudh Estates’ Act, 1869, gave no better title to him, 
and that consequently the res])ondent had failed in establishing his right to 
the possession of the estate. He dismissed the suit for the talukhdari estate. 

An issue, whether the defendant had acquired any of the property in his 
hands vyith his own funds was found 'against* him. 

Both parties appealed. 

The Appellate Court was constituted under Act XIV of 1891, of both the 
Judicial, and the Additional Judicial, Commissioner. 

• Their judgment jA^as that the decree of the first Court should be reversed, 
upon the view which they took of the evidence. They attributed weight to 
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the fact thg-J Badshah’s name was entered in tlie kahuliyat prior to the annexa- 
tion, and that no satisfactory explanation as to^this, adversely to the title of 
Badshah, had come from tlfe defendant. They considered the facts as to the 
conduct of Tajammal, and of the defendant, in connection with the settling of 
the estates in the name of Badshah, and tlie entry in list II, without finding 
any evidence of a trust. ' • , 

The judgment concluded hy summing up to the following £883 effect the 
main conclusions at which the Court arrived: The plaintiff was, in their 
opinion, Ihe heir of BadslYah, the last legal owner ; and the plaintiff had 
established that ho had not acted with a fre6 will and intention wdien he 
petitioned for the defendant's name to bo inscribcjd in the malguzari register. 
The defendant, on the other liand, had not established that the plaintiff had 
transferred the taliikhdan rights to him, or showm that tlie suit was barred. 

The decree was! made for possession and mesne profits. 

Mr. Lcur&on Wallon, Q. C., and Mr. G, E. A. for the appellant^ 

contended that the evidence had shown tliat Badshah had nominally held the 
estate, and was, in fact, constituted a trustee for the defendant. The original 
putting forward of Badshah had taken ])lace in consenuence of the state of 
things in Oudb before annexation having rendered it expedient. He had 
continued to bo the ostensible owner, but had not interfered in the management 
of the tahikh. This Imd been left to Tajammal, and after his death to the 
defendant Kaydm Husain. Badshah had never taken any active part, or 
exercised proprietary rights over the estates. The mutation of names in the 
settlement records had, on the death of Badshah, been made in favour 
of the uncles, with tlie consent of the plaintiff— a fact which could 
have hardly taken place had nob the position of the plaintilT been that of a 
person only nominally entitled. All the cii’curnstances connected with the 
restitution of the talukh, after the confiscation of 18oH, and the settlement in 
Badshah's name, at the second summary settlement, were reviewed. The good 
opinion entertained of Tajammal hy the authorities was referred to ; and it 
was contended that the issue of the sanad in Badshali s name was not incon- 
sistent with the real proprietorsliip having belonged to that elder member of 
the family, wdio managed the property, but had concurred in allowing the 
nominal position of talukhdar to remain as it had previously been registered. 
The distinct admission hy Badshah that all the authority which he had was to 
be exercised by Tajammal could be accounted for by , there having been the 
understanding that the actual proprietorship should not be interfered with ; 
nor was there any interference [ 86 ] hy Badshah, who lived a retired life on 
the maintenance supplied hy his uncle. Reliance w^is placed on tiie admission 
by the plairitilf that Kazim was entitled to the proprietary posspssion as shown 
by his signing the petition of the 25th November 1878, for the latter to be 
entered in the collectorate register, and by his statement made shortly after- 
waids. Reference was made to Jiavianand Knar v. Rarjhn Nath Kuar, (1881) 

I. L. R., 8 Cal., 769; L. R., 9 I. A., 41 ; Thukrain Sookraj Koowar v. The 
Government] (1871) 14 Moo. I. A., 11; Hardeo v. Jewahir Singh, (1877) 

I. L. R., 3 Cal., 522 : L. R., 4 I. A., 178 ; and Shere Bahadur Singh v. Dariao 
Kuar, (1877) I. L. R., 3 Cal., 645, on the subject of talukhdari estates held in 
trust, and the constitution of the trusts in such cases. Reference was also 
made to the Indian Contract Act,* IX of 4872, section 16. 

Mr. A, Cohen, Q. C., and Mr, C. W. Arathoon, for the Respondent, were 
not called upon. 

Afterwards, on the 26th July, their Lordships’ judgment was delivered by 
Lord Hobhouse. — The subject of this suit is the tal^kh with the esfiates 
of Bhatwamau, and other property said to have belonged to Badshah Husain 



I.L.R. 26 Cal. 87 

Khan. The case can be stated more briefly and dearly by Insertii]^ a pedigree 
which is not disputed, * • 
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yhe plaintiff, now respondent, who sues for possession, is shown on the 
^igw as the brother and heir of Badshah. The original defendant Kazim 
Hnsain, whose eldest son is now the appellant, is shown as the plaintiff’s* 
uncle. The talukhdar is [ 88 ] entered iu List II of the Oudh Estates’ Act. 
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viz., as onorwhese estates, according lo the custom of the family on and before 
the 13th February 1856, ordinarily devolved en a* single heir. His title was 
either conferred or recognized by the Mahomedan Gc^ernment before the 
annexation. After that event both summary settlements wore made with him, 
and the sanad was granted to him. He remained legal owner until his death 
in 1878, when his legal title passed to fhe plaintiff. At that time Kasim was 
managing the estates and receiving the rents. The suit was commenced in 
March 1^89. It is not now contended that the defendant has had any such pos- 
session as creates a bar by time. So far the facts of the case are undisputed. 

The defendant’s case is that, before the death of Ali Bux this estate, like 
many others, was suffering from the misrule and disorder which was the 
proximate cause of the annexation. Bents wore unpaid, tenants absconded, 
cultivation ceased,* and the Government officers tried to extort revenue, which 
was not earned, by harsh measures against the persons of the proprietors. As 
regards this estate he says that after the death of Ali, Tajammal, then a youth, 
was seized and cast into prison, and Nabi, the heir, was frightened, and 
preferred seeking safety by deserting the estate which the defendant describes 
as being “ lost to the family.” He adds that ho and his brother Tajammal 
prevailed on the authorities to recognize Nabi’s son Badshah then about 10 years 
old, and to take a kabuhat from him ; but he alleges that the real benefit was 
given to Tajammal and himself who became joint proprietors, Badshah being in 
effect a henamidar for them. As for the settlements, he contends that the first 
was the consequence of Badshah’s position as kabuUatdar at the annexation, 
and that the second and the sanad were arranged by Tajammal with the British 
officers, and that whatever legal interests were passed to Badshah were clothed 
with a trust for his two uncles. And he further contends that after the death 
of Badshah the plaintiff did acts by which the defendant’s right of ownership 
was confirmed or fully recognized. 

The questions thus raised are of a kind which is very familiar in Indian 
land litigation, and which happens to have come before [89] their Lordsfeips 
frequently during the last few months : questions of henanii where there is 
undoubtedly an ostensible or paper title on one side, and on the other side an 
allegation of possession in accordance with a real title. As regards the time 
prior to annexation it is a, liuro benami case. Afterwards a diff erent element 
comes in, because the Oudh Estates Act introduces a mode of tenure more 
nearly resembling the English principle of distinction between legal and equitable 
estates, and the defendant has to meet the difficulty that the plaintiff possesses 
a legal estate by the force of which he must recover unless a trust can be 
fastened on it. Still the disputes are throughout strongly analogous to henanii 
disputes, and both aides have adduced, as is usual, a great volume of evidence, 
including an amount of fiction and falsehood more than is usual even in 
controversies of this kind. 

The District Judge, wffio tried the cause, believed the substance of the 
defendant’s story, and dismissed the suit, but without costs. The Court of 
Appeal consisting of the Judicial Commissioner and Additional Judicial 
Commissioner reversed that judgment, and gave the plaintiff a decree for 
possession and mesne profits. Their Lordships have now to decide whether 
the Court of Appeal is right. They do not find it necessary to go into the 
numerous intricate discussions of subordinate points which have been elaborated 
with great cave by the learned Judges below. They have been much aided 
fiy the fulness and accuracy with which all the broader features of th§ case 
have V>een presented by the Counsel for the appellants. At the close of 
* Mr. Boss’s able argument they had arrived at the conclusion that the apparent 
title and the real title coincide, and both belong to the plaintiff. 
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The history divides itself into three stages : that which comt^ii before the 
annexation, that which expends from the annexation to the death of Badshah, 
and that which conM^s after the death of Badshah* 

The first question is what was the position of Badshah at the time of 
annexation ; and it is perhaps the most imj)ortant of the questions, because 
without understanding it rightly it is difficult to get a clear idea of the subse- 
quent events. Is the position which Badshah obtained as kabuliatdar to he 
attributed to the [90] fact that the talukh descended according to tl^e rule of 
primogeniture so that after N^bi Badshah would be the heir of Ali Baksh, or 
to the fact that Tajammal and Kazim themselves becoming beneficial owners 
chose him as tlieir benamidar ? The first step is to ascertain whether the rule 
of descent was that of primogeniture. That it descended by custom to a 
single heir is the common case of both parties. The District Judge is of opinion 
tliat it descended by i^rimogeniture not lineal. The only "alternative to lineal 
primogeniture is primogeniture by proximity of degree. But there is no evi- 
dence to prove such a mode of descent, and if there were it would not help the 
defendant’s case. Among those w^ho are equal in proximity the elder in line is 
to be preferred. During Nabi’s life therefore he was heir by proximity, and if 
he were to be considered as dead his son Badshah would be heir to him. It 
has indeed been suggested in argument, mainly with an eye to the last part of the 
case, that the family could elect one of themselves to be sole owner, but first, 
such a custom is not primogeniture, and, secondly, there is no evidence of it 
except that of the defendant himself and a statement made in mutation 
proceedings which will presently be examined. Independently, how^over, of 
the failure to show an alternative there is good evidence in favou’* of lineal 
primogeniture. 

In the record is a judgment, signed by Sir Man Sing, of the Committee of 
talukhdars who made many awards respecting the provisions to bo made for 
relatives of talukhdara which, by section 33 of the Oudh Estates Act, became, 
when duly approved and filed, legal decrees. Abbas, who was first cousin of 
Nabi, Tajammal, and Kazim, sued Badshah for partition ; and thereupon arose 
an inquiry what was the descendible character of the estate. The judgment 
bears dale the 2Qd November 1868, and on this point it was as follows : 

“ Secondly — The statements made at the time of the Summary Settlement 
and the conclusion ty-rived at by the Settlement Ofliceis from inquiries 
(made into the matter) and the statements made by the witnesses before 
the Committee, tend to show^ that the custom of succession by right of 
primogeniture did prevail ’in this family. After Imam Ali Khan his eldest son 
Ali Bakhsh Khan, after Ali Bakhsh Khan his eldest son Nabi Bakhsh Khan, 
[91] and after Nabi Bakhsh Khan his eldest son Badshah Husain Khan, 
respectively, succeeded to the estate and remained as solo proprietors.” 

The final award was that Badshah should “remain in possession under 
the rule of primogeniture and the ancient custom,” and that Abbas and other 
cadets of the family should have a specified amount of land for mainuenance. 

Besides these decisions which seem to fall strictly within the province of 
the Committee, they addressed themselves to the question how^ it happened 
that the kabuliatt the summary settlementg, and the sanad were procured by 
or for Badshah. Leaving out Hindustani words they expressed themselves 
thus— 

Looking into the circumstances of the case and from the information 
oh|Jained from those acquainted with facts, it is found that Tajammal Husain 
Khan and others, brt)therH of N.ibi Bakhsh Khan and others, brothei-s of Nabi* 
Bakhsh Khan ... in spite of their having been themselves proprietors, . 
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and though it was on acoount of their loyal services that the estate was oonferred 
and the safiad granted, out of their own free wiH, in order to keep their family 
usage intact, got the kabdliat made and the sanad granted in the name of 
Badshah Husain Khan. This is no secret and the fact is known to ourselves 
as well as to all the officers. It was for this that Badshah Husain Khan was 
declared to be the owner at the Summary Settlement, and Tajammal Husain 
Khan reserved no part of the estate for himself, although he had power to do 
what he {iked, and it was quite possible to do so.*’ 

It is not contended that any part of this a^ivard is binding on the parties 
in the present suit. But jt cannbt be doubted that a suit for partition in 1868, 
when Tajammal was at the head of ad'airs in this talulih, was one in which he 
took an active (probably the most active) part, though Badshah was the defen- 
dant on the record. • In a question of family custom it is impossible to dis- 
regard the conclusions of gentlemen who discharged such functions as those of 
the Committee. Whether their statements as to the special incidents of the 
kabuliat and sanad should be looked at is another question. But the defen- 
dant relies on the passage just quoted as [92] showing that Tajammal was 
master of the situation, and might have had the kabuliat and the sanad made to 
him if he had pleased. The Committee have mixed up two the matters 
of kabuliat and sayiad together, though they fall under different considerations. 
But taking it in the defendant’s favour that the Committee really knew 
the facts and that we ought to receive their account, how does it bear 
on matters prior to annexation. They say in effect that Tajammal '' and 
others” might have got the kabuliat in their names, but that they deliberately 
preferred to get it in the name of Badshah in order to keep their family 
''usage intact.” That opinion does not support the defendant’s claim, but 
is fatal to it. If Tajammal, or he and others, had really though secretly 
become proprietors, the family usage w'ould have been destroyed. 

There is no explanation what is meant by '* others,” nor in what sqpso 
the Committee meant to style them as proprietors. There is no proof or pro- 
bability that Tajammal got any concession from the King of Oudh in his 
own favour; nor any evidence to support Kazim’s story that it was he and 
Tajammal who got the kabuliat for Badshah because they thought that a young 
boy would not be so severely treated as Tajammal had been. Nabi was in the 
service of the King and so remained till the annexation^ It is a much simpler 
explanation of the facts to suppose that the substitution of his son for himself 
was by bis own wish. 

Another piece of evidence on this part of the case is the wajib-ul-arz of 
the village Deokalia, which is part of the Bhatwamau estate. This class of 
document is always admissible in evidence being an official village record. Its 
weight may be very slight or may be considerable according to circumstances. 
This record was made in June 1871, when Tajammal was still at the head of 
affairs in the talukh, and was verified by Karemat Khan, who is described in 
it as the agent of Badshah under a power-of-attorney, but is proved to have 
been the servant of Tajammal and of the defendant. If any mis-statement 
was made, it could hardly have been one to the prejudice of Tajammal and 
Kazim. The document appears to their Lordsliips to [98] be of substantial 
weight on the question of descent, and it has been so treated by the Court of 
Appeal. The history of Deokalia is part of the history of the talukh. The 
wajib-ul-arz traces the descent of the talukh to AW Bux and then procectfls — 

* " After the death of Ali Bakhsh Khan, out of his sons the eldest son I^bi 
Bakbsh Kban becatne the owner of the estate; and Had! Hasan Khan, Tajam- 
mal Husain Khan and Kazim Husain Khan lived in commensality with Nabi 
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Bakhsh Khan. Kabi Bakhsh Khan in his own lifetime got the kabiHiat of the 
estate executed in the name of his son Badshah, Husain Khan, the present 
talukhdar, under whem the following new villages have been added to 
the estate." 

The defendant, while admitting that the history of the talukh is correct, 
declares that the quoted passage is entirely false. But he has no ground for 
saying so except bis .own improbable and unverified story as to the mode in 
which the kabuliat was procured. The village record gives an intelligible 
explanation of the facts which Kazim does not. Their Lordships hold it to be 
proved, firsts that the taiukh was one which,” according to the custom of the 
family, descended by lineal primogeniture, and, secondly^ that Kazim’s story 
of the loss of the estate, its re-acquisition by Tajammal and himself, and the 
introduction of Badshah as kabuliatdar, must be rejected. -The evidence leads 
them to think it most probable that Badshah was introduced because his father 
Nabi was for some reason desirous of relinquishing his ^position as talukhdar, 
and wished the next in lineal succession to be substituted for him. 

The events after the annexation lend at first sight more colour to the defen- 
dant*P claim. Up to the first Summary Settlement of 1856 we have no more 
evidence than before. The Company’s officers found Badshah, then a youth 
of about 17 years, in possession under the kiibaliat, and for aught that appears 
they simply acted on the existing state of things. But then came the Mutiny 
and the confiscations which upset all the settlements of 1856. Nabi joined the 
insurgents and was killed in 1858. It may well be that when it came to bo 
considered to whom the confiscated estates should be restored, difficulty was 
felt about [94] re-instating the oldest son of Nabi. About this time Tajammal 
came upon the scene, and took part in getting back the estate. He too had 
joined the insurgents, but ho had come over to the British side and had made 
himself active and useful in restoring order. It is clear that he stood high in 
the gpinion of Colonel Barrow, who was a valued and trusted officer of great 
weight in Oudh afiairs. Tajammal was a man of strong character, and it is 
possible that his young nephew might not have succeeded in doing what he did. 
There is, however, no evidence or reason to believe that he could have got the 
estate for himself, as is intimated by the taliikhdars' committee. It must bo 
remembered that the British Government made a great point of recognising old 
titles and of restoring as many estates as they could with due regard for security. 
They felt that the position of the Oudh tahikhdars was a very peculiar and 
painful one ; that the inducement to take up arms was in many cases very 
strong; and that when the political necessity of putting down armed revolt 
had been satisfied, it was both the most prudent coui se, and the most consis- 
tent with a fair consideration of the case, to reinstate those who would enter 
frankly into the new conditions. It is possible and probable that on this 
point Tajammal was useful in satisfying Colonel Barrow and other officers. 

The documents which bear directly on the reinstatement of Badshah are 
three in number. The first is a rubkar of the Collector of Lucknow, dated 
9th January 1859. 

‘'Badshah Husain Khan, /a/?/ /c/zdar of Bhatwamau, Pargana Fatehpur, 
appeared before me in camp to-day. By reason of shelter having been given to 
Munshi Abdul Hakim, Extra Assistant Commissioner, sanction is hereby given 
that the ialukha be restored to Badshah Husain Khan as heretofore, according 
to the Settlement of 1264 Fasli, in case the Special Commissioner of Oudh does 
not ^anption the mustajari (farmmg lease). Therefore it is ordered that 
the tahs^dar be oide'red to settle the ialiika with Badshah Husain Kban, 
according to the terms of the Settlement of 1264 Fasli, and send the Settlement 
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file vixth^biiUat within two days for my signature, and the Sadar Kanungo 
is to I’eport, within one day, whether sanction for mustajari of the ilaka has 
been received from Major Harrow.” • 

[99] The second is a letter from Colonel Barrow, dated 27th January 
1859. He writes : — . • 

“ This taluha is re-settled with its old proprietor Badshah Husain Khan. 
Our total assessment is rather above the old Government jama.*' 

And on the 11th October 1860 the sanad }vas issued. 

Jt is clear that in intention' as well as in form the grant of the estate was 
made to 'Badshah. Tajammal probably rendered eliicient service in getting it. 
Of what Kazim did, it he did anything, we have no evidence. There is much 
to justify the opinion of the talakhdars* committee that Tajammal was active 
in keeping the family custom intact, but there is nothing to show that others 
were concerned with him, or that he and others were ever proprietors except 
in the very restricted sense of having some share or interest in the estate for 
maintenance. We cannot suppose any ownership to have been conferred on 
him or Kazim unless we first suppose that the British Government lent itself 
to a benami grant or a secret trust — a thing which nobody lias ventured 
to suggest. 

It is certain that during his life Tajammal managed the affairs of the 
talukh and to a great extent disposed of its revenues. From bis age, his 
character, and his services, he was naturally held in high honour by his 
nephews. Badshah appears to have been a weak, indolent and self-indulgout 
man, who with a concubine was kept in tlie residence at Bhatwarnau on a 
sufficiently liberal scale to make him comfortable and who was satisfied with 
that i)osition. The defendant indeed ass(*rts that nearly the whole of the 
revenues were divided between himself and Tajammal, and that Badshah had 
a small fixed allowance. But ho produced no accounts to support his asser- 
tion ; or rather ho did worse ; he did tender some accounts which when the 
time for proof came were withdrawn. We must infer either that he had no 
accounts relevant to the question, or that having some he found that they 
would not suit his case. It is true that Tajammal was the principal acting 
personage : he was frequently addressed as talukhdar, and a great many 
instances are shown in which ho was treated as re|)r®senting the estate. But 
all that [96] is consistent with Ids being manager for Badshah, though his 
position as being eldest uncle, and his character and services, gave him excep- 
tional predominance in the family and prominence in tlio eyes of the world. 
After his death it seems that Kazim enjoyed the same power and position, at 
least to a great extent. 

Great reliance is placed by tiie defendant on two powers-of-attorney exe- 
cuted by Badshah in the years 1871 and 1873. The earlier of these was given 
to Tajammal, and it is a singular document. It commences with a recital . — 

" Whereas the reins of management of the estate affairs, such as domestic 
affairs, administration of tiie ilaka, and the conduct of business appertaining 
thereto, in the Court detailed below, have always been in the hands and under 
the control of my respected agd virtuous uncle. Baja Muhammad Tajammal 
Husain Khan Bahadur, who in every way is master of me and the estate in place 
of my father, but whereas by reason of tho number (engagement for payment 
of tho revenue) of the estate and tho sanad being in my name, the said venerable 
has frequently to encounter difficulties in formal compliance with ord^s and 
conduct of cases 'relating to the estate, the necessity f5r executing the \mukh‘ 
tarnama) general power-of-attorney has presented itself.” 
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Badshah then covonants that “ my respected uncle shall ha\se full pro- 
prietary powers like myself,’* and he personally binds himself to maintain his 
uncle in the engagement of all the powers specified in five following paragraphs. 
As to the first paragraph there is doubt about the translation which the Court 
below has thought of importance and their Lordships do not comment on it. 
The 2nd, 3rd and 5th are ordinary powers. The 4th runs as follows : — 

“ 4. That like myself, the declarant personally, he has absolute powers 
of making transfers by mortgage or sale, etc., of the whole or any part^of iny 
moveable or immoveable property, and of executing aocuments of every descrip- 
tion, gift, hakshishiiama, grant of cash or land, tamliknama (deed of settlement) 
and will and to have them duly registered.” 

The later power was given to Kazim after the death of [97] Tajammal. 
It is nearly the same with the eai lier one, the only substantial difference being 
that the fourth paragraph assorts not only that Kazim enjoys, but that he has 
heretofore enjoyed, the powers therein mentioned. 

These deeds, as is contended, and as the District Judge decided, confer 
the fullest proprietary powers and are a complete admission of the benami 
title. To their Lordships it seems that though obviously framed in the interest 
of Tajammal and of the defendant, they do not prove his case. If his story 
is true, Tajammal and himself were in the year 1871 actually in proprietary 
enjoyment. Why were such powers necessary ? The reason given is that 
the settlement and sariad were in Badshah’s name. But that, according to 
the defendant, was all a sham well known to the principals and not imposing 
on the rest of the world. In the ordinary case of henami tlie holding of a 
settlement or transfer by the hanamUlar would not interfere with the real 
owner’s enjoyment. If the sanad did so, why not throw off the temporary 
mask and claim the full ownership ? Why be at the pains of framing a 
circuitous and inconsistent document such as that of 1871 ? It professes to bo 
a power-of-attorney, and yet has its permanence secured by covenant. It 
states that Tajammal had the reins of Government in various specified depart- 
ments, whereas the claim now is that the recital recognizes and that the 
fourth paragraph confers full beneficial ownership. It states that Tajammal 
is “ master of me and the estate in place of my father ” ; whereas the 
defendant’s story is that Nabi never was owner and had nothing to do with 
Badshah’s ownership. It purports at the outset to give full proprietary 
powers to Tajammal “ like myself,” and does the same thing in paragraph 4, 
so that he has only the powers which Badshah also has. If it was really 
intended to be an adenission of full ownership, or to confer full owmership 
under the guise of a power-of-attornoy, it is a very insidious document, and 
such as would require satisfactory explanation before it could be permitted to 
operate as between uncle and nephew situated as Tajammal and Badshah 
were. Treating it as a power-of-attornoy it goes to show ownership not in 
Tajammal but in Badshah. 

[98] Another remark to be made on those powers is that they do not 
support, but tend to destroy, the defendant’s theory of joint ownership. In 
the deed of 1871 Tajammal is treated as absolute owner, not as joint with 
Kazim. In that of 1873 Kazim is treated as^ absolute owner. How did he 
become so, seeing that Tajammal left sons ? Nay, not only is he credited 
with having absolute powers, but with having " heretofore enjoyed ” them. 
How is tjiat reconciled with the enjoyment of absolute powers by Tajammal 
alone within a few months before? The phenomena are inexplicable on the 
theor/of proprietorship* in Tajammal and Kazim. But they are clear enough 
if we suppose the two uncles to have been managers in exceptional honour and 
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moral au4<^ority, with the reins of management of the estate affairs in their 
hands " ; and that is what their Lordships •oon'clude to be the true state of 
the case. * c 

After the death of Badshah it seems that the mutual relations which 
subsisted between him and the defendant were continued for a while as 
between the plaintiff and the defendant: fo!* how long, or when dissension 
began, it is not material to enquire. What is material is to see if the plaintiff’s 
dealings with tlie estate aQ-cr it vested in him have precluded him from making 
his present claim. • 

Badshah died on 2.1st November 1878. Four days afterwards the plaintiff 
and his \sousin Dildar, the eldest son of Tajammal, presented an application 
for mutation of names. They stated as follows : — 

“ After compliments we beg to submit that Badshah Husain Khan, 
talukhdar of the Bhatwamau estate, breathed his last on 2l8t November 1878, 
and that according to the usage and custom of qaddi-nasliint prevailing in our 
family, we, the heirs of the deceased talukhdar, have unanimously with our 
own consent appointed Muhammad Kazim Husain Khan, son of Ali Bakhsh 
Khan, our own uncle, the head of our family, our patron and protector, who is 
qualified in every way as a gaddi-nasJun in place of the deceased.” 

And they prayed for mutation to Kazim. 

In addition to this application the plaintiff on the 26th [99] February 
1879 filed a written statement which, after reference to the application, 
proceeded thus : — 

“Even now, without coercion and reluctance, and of my own free will 
and accord, I do affirm the application and give my cordial assent to the same 
being granted for these reasons, namely, first such a conduct on rny part is the 
natural consequence of the cordiality, confidence and mutual love and affec- 
tion prevailing in our family, and similarly it was due to the cordiality existing 
between my father and ray uncles, that tJioso persons, tl}ough themselves real 
owners of the estate, caused the lamhardari of their ancestral and self-acquired 
estate to be recorded in the name of my deceased brother Badshah Husain 
Khan ; and, secondly, on account of the same love and amity my said uncle 
was so thick and thin with my late brother, as if the two had only one soul for 
two bodies ; and my deceased brother ratified and adqaitted for ever the absolute 
proprietary powers exercised, and formal proceedings taken by the said uncle 
under the power- of-attorney, dated 30th April 1873, executed in favour of my 
said uncle, which I may call a will. Under these circumstances the late 
Badshah Husain Khan shall, as it were, be alive during the life-time of the 
said uncle. The affection and amity of feelings prevailing between my late 
brother Badshah Husain Khan and rny said uncle were only equalled by the 
kindness shown me by the said uncle. I too cherish the same feelings of 
obedience and love to my said uncle, as it was my duty to cherish to the said 
two souls during the life-time of my late brother. Therefore in my said uncle 
I recognize a living representation of my late brother in flesh and blood. I 
make this request with all pleasure and pray that the Government may accede 
to it, and the name of my said uncle may be recorded in the lamhardari 
register. Because of his kiffdness 1 am quite certain of my becoming a 
proprietor on his demise. Being thus confident why should I make any other 
application than the one I make against the time-honoured customs ? ” 

Upon these representations mutation was effected in favour of* Kazim. 

These prodeedings seem to have caused great difficulty in the [1 00 J Courts 
below. Apparently in both Courts it was considered that unless the plaintiff 
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could displace his statements by showing his ignorance of their 4feing made, 
or that he was prepsed inlo making them by the defendant, his case would be 
defeated, or at least seriously damaged. Indeed, the District Judge thought 
that the plaintiff must procure formal cancellation of the mutation before he 
could maintain the suit. Accordingly* thos^ questions have been elaborately 
tried and argued. In order to show first his ignorance and secondly pressure 
by the defendant, the plaintiff has told stories which both Courts have found 
to be entirely false. 'The Court of Appeal thought that undue influence might 
be properly inferred from the i;plative positions of uncle and nephew, from the 
highly suspicious character of the application and statements, and from the false 
reasons assigned for mutation, especially the false 'statement of the family 
custom. 

Their Lordships do not enter into this discussion. They do not see how 
the proceedings bar the right of the plaintiff to assert his legal title. Suppos- 
ing that in 1878 he believed them to he true and inade them spontaneously, 
why should he not assert the true state of the case after he has learned 
it ? An Oudh tahikh cannot be transferred like an ordinary estate under 
Mahomedan or Hindu law, becauso the Oudh Estates Act requires special 
modes of transfer. It is not now contended that the mutation operated as a 
transfer. It would be absurd to suppose that the plaintiff made any mis- 
representation to the defendant ; neither was the situation of defendant altered 
in any way to his prejudice. No consideration was given by the defendant, nor 
is there anything in the transaction to create a trust. Possibly it might have 
given the defendant a possession on which time would run ; but if so time 
has not run long enough to create a bar. Mr. 3iloss, who pressed this part of 
his case very earnestly though with great fairness, rested mainly, as their 
Lordships understood, on the admission of title made by the plaintiff ; but a 
gratuitous admission may he withdrawn unless there is some obligation not to 
withdraw it ; and there is not here any title on which such an admission can 
rest.* If then there is no transfer, no estoppel, no bar by time, no trust, why 
[ 101 ] should not the plaintiff assert his legal rights, whatever he may, in 
ignorance of the facts or in deference to his uncle or for any other cause not 
injurious to the defendant, have admitted ? Their Lordships hold that he can 
assert them, and they will humbly advise Her Majesty to affirm the decree 
of the Court of the Judicial Commissioner and to dismiss the appeal. The 
appellant must pay tho*costs. 

Appeal dhwiissed. 

Solicitor for the Appellant: Mr. J, F. Watkins, 

Solicitors for Respondent : Messrs. Young, Jackson, Beard d' King, 

C. B. 

NOTES. 

[I. As regards the value to be attached to wajib-uUarz, see also Lali v. Murlidhar (1906) 
28 All., 488 P.C. ; Parbati Kunwar v. Chandarpal Kitmvar, (1909) 81 All., 457 P.C. ; Anant 
Singh Durga Singh, (1910) 82 All., 868 P.C. ; (1911) 8 A.L.J., 632 : 10 I.C., 448. 

II. As regards the rule of primogeniture among taluqdars, see also (1909) 81 All., 457 P.C. 

III. There might be a withdrawal of any gratuitous admission, unles there is some 
obligation not to withdraw it and a mere consent to the entry of the name of another in the 
revenue papers does not create any such obligation (1913) 23 I. C., 965 (Oudh) citing 
2 A.L.J., 226; 31 All., 73 ; (1903) 29 Cal., 133. 

lY. This class of cases was distinguished in (1913) 20 I.G. 429 (Oudh) from cases of 
abandonment or compron^ise of disputed claims which even when not well-founded form a 
valid^consideration ; (1909) 10 G.L. J. 503 ; (190G) 4 G.L. J. 323. ] 
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[26 Cal. 101 ] 

ORIGINAL CIVIL. 

The 5th May, 1898. 

, Presjgnt : 

Mr. Justice JENKtNS. 

‘ viRajendro Nafch Sanyal 

versus * 

• Jan Meah.* 

\ 

Summons, Service oj — Civil Procedure Code {Act XIV of 1882), ss. ^^9, 80 — 
Affidavit of service of summons. Sufficiency of. 

Where a defendiint cannot he found the affidavit of service must show — 

(1) That proper efforts were made to find him ; and 

(2) That the copy of the summons was affixed on the door of the house in which the 
defendant ordinarily resided at the time of fier\ico. 

Whether or not theso conditions aro establishod to the satisfaction of the Court must 
in each case depend on its own particular circumstances. 

In this case a question arose as to the sufficiency of the proof of service of the 
summons under the last paragraph of section 80 of the Civil Procedure Code. 

The defendant did not appear at the hearing. 

Mr. K. N. Sen Qupta for the Plaintiff. 

Jenkins, J. — The sufficiency of service comes constantly before the Court 
in dealing with undefended cases, and as it appears to have been thought 
that I have laid down a rule of practice on the subject beyond the provisions of 
the Code, I am desirous of removing that misapprehension. 

[102] Section 79 provides that “when the serving officer delivers or tetklers 
a copy of the summons to the defendant personally, or to an agent or other 
person on his behalf, he shall require the signature of the person to whom the 
copy is so delivered or tendered to an acknowledgment of service endorsed on 
the original summons.” Then in section 80 it is further provided that, “if 
the defendant or other person refuses to sign the acknowledgment, or if the 
serving officer cannot hnd the defendant, and there is^o agent empowered to 
accept the service of the summons on his behalf, nor any other person on whom 
the service can be made, the serving officer shall affix a copy of the summons 
on the outer door of the house in which the defendant ordinarily resides and 
then return the original to the Court from which it issued, with a return 
endorsed thereon or annexed thereto stating that he has so affixed the copy and 
the circumstances under which he did so.” 

It will be seen, therefore, that (leaving out of consideration the contingency 
of there being an agent) the primary method of service is by tendering or 
delivering a copy of the summons to the defendant personally and obtaining 
his acknowledgment. It is obvious, however, that this mode may fail for one 
of two reasons : either the defendant may refuse to sign the acknowledgment, 
or it may be impossible to find Rim, and accordingly a method of service by 
affixing a copy of the summons is provided. Apart from refusal to sign there 
are two necessary conditions to the validity of this mode of service: Ist, the 
serving officer must have been unable to find the defendant, and ^dly he 
must have affixed a copy of the summons “ on the opter door of the bouse 


* Original Civil Suit No. 182 of 1898. 
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in which the defendant ordjnanZy resides*' and return the original iJtfthe Court 
in the manner presoribed by the Code. « 

I will shortly •deal with these two conditions. For the purpose of 
establishing that the defendant cannot be found it must be shown that proper 
eh'orts to find him were made, as, for instance, that the serving officer went to 
the place or places and at the* times at which it was reasonable to expect ho 
would be found. Then to satisfy the second condition it must be shown 
that the copy was affixed on the door of the ho^gse in which the defendant 
ordinarily resided at the time f)f service. 

[108] Whether or not these conditions are established to the satisfaction 
of the Court must in each case depend on its own particular circumstances. 
These requirements are prescribed by the Code and not by any rule of prac- 
tice outside the Code, and having regard to the applications so frequently 
made under section 108, 1 have always thought it necessary to closely 
scrutinize the mode of service on which reliance is placed. In this particular 
case I am satisfied that the service was in accordance with the provisions 
of the Code, and is therefore valid. 

Attorneys for the Plaintiff : Messrs. Hen Jt Co. 

C. E. G. 


NOTES. 

[This was followed in (1907) 5 C.L.J., 555 ; (1906) 30 Bom., 623 : 8 Bom. L.R., 757.] 


[ 26 Gal. 108 ] 

APPELLATE CIVIL. 

Present : 

Mr. Justice Banerjee and Mr. Justice Pratt. 

Sourendrft Mohan Tagore Defendant No. 3 

versus 

Surnomoyi Plaintiff. ' 

Landlord and Tenant — Liability for Bent — Beqidation VIII of 1819^ 
section 6 — Liability of the tramferee of a fractional share of putni 
to pay rent — Personal liability of putnidar for lenlj notwith- 
standing a stipulation in the putni lease that arrears of rent 
should he realized by auction sale of the putni — Bengal 
Tenancy Act {VIII of 1S85), section 65. 

Although the transferee of a fractional .share gf a putni cannot enforce registration of 
his name on payment of the necessary fee and tender of the requisite security, yet the 
transfer is not altogether void and he is liable for rent severally and jointly with the regis- 
tered tenant, if the landlord chooses to recognize him as one of the joint holders of the ptitni, 
an is also liable for the entire rent of iho putni estate. 

* Appeal from Original Decree No. G3 of 1897, against the decree of Babu Ananta Ram 
Ghose, Subordinate Judgu of Nuddea, dated the 2ist of January 1897. 
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Notwithitanding a stipulation in the putni lease that on default of any instalment of 
rent, the landlord shall be entitled to realize the same by auction sale of the ptUni mehalt 
the ^tnidar is also personally liable for the rent of the said mehaU 

Fotick Chwider Dey Sircar v. Foley, (1887) I. L. B., 15 Cal., 492, and Tarini Prosad 
Roy y. Narayan Kumari Debt, (1889) I. L. R., 17 Cal., 301, referred to. 

• r 

This appeal arose out of a suit brought by tbe plaintiff, respondent, for arrears 
of rent and cesses due in respect of a piitni [ 104 ] tenure, pergunnah Plassey, 
on the allegation that the putni was granted by the plaintiff's predecessor on 
the 10th of Sraban 1251 B. S. (25th July 1843^) to Kesab Chandra Boy ; that 
it passed by successive sgiiles for arrears of rent under Begulation VIII of 1819, 
first to Tarini Prosad Ghose, and after him to Bakhal Das Mukerji, and then 
by inheritance to Sarat Moni Devi and Haridasi Devi, defendants 1 and 2 ; 
and that by some arrangement with defendants 1 and 2 the defendant No. 3, 
Baja Sir Sourendro Mohan Tagore, was in joint possession with them of the 
putni during the period for which rent was claimed, that is, the year 1301 
(1894-95). 

The defence of defendant No. 1 was to the effect that she was entitled 
to eight annas, that is a moiety, of the put7ii ; that the said eight annas share 
was leased in perpetuity to the defendant No. 3 in two equal halves, one by 
the defendant No. 1 and the other by her predecessor in title defendant No. 2, 
with a stipulation in each case that defendant No. 3 should pay to the 
zemindar the putni rent payable in respect of the said share ; and that 
consequently the defendant No. 3 and not defendant No. 1 was liable for the 
rent claimed. 

The defence of defendant No. 2 was denial of liability on the ground that 
she did not any longer own any interest in the putni. 

The defence of defendant No. 3 was that he was not liable for the rent 
claimed, as lie had not been recorded as putnidar in the plaintiff*’8 sherisla, 
and as he had made a gift of his interest in the tenure to one Danesh Prokas 
Ganguli in Kartick 1302 (October 1895). 

The Court below exempted defendant No. 2 from liability and gave the 
plaintiff' a decree making defendants i and 3 liable, for the amount claimed. 

Against that decree the defendant No. 3 preferred this appeal making 
the plaintiff alone respondent, and it was contendeS on his behalf — first, 
that no decree ought to have been made against defendant No. 3, as the plaint 
disclosed no cause of action against him ; secondly, that oven if any decree 
could properly be made against him, it ought either to specify the extent of 
his liability, or to direct that the plaintiff should in the first instance proceed ■ 
[lOS] against the putni tenure fur realization of the amount decreed ; and, 
thirdly, that the decree ought not to have allowed interest at the rate claimed 
during the pendency of the suit. 

Dr. Bash Behary Ghose for the Appellant. 

Babu Sreenath Dass and Babu Protmtha Nath Sen for the Bespondent. 

The judgment of the High Court (Banerjeeand Pratt, JJ.) after stating 
tbe facts of the case as above, continued as follows : — 

At the hearing of the appeal an objection was raised on behalf of the 
plaintiff, respondent, that the appeal could not proceed in the absence of defen- 
dant No. I, who was not made a respondent, and who was likely to be affected 
by the result of the appeal if it was decided in favour of the appellant. If^the 
appeal had been likely to succeed, we should have felt bound to make defendant 
No. 1 a lospoudent under section 559 of tJie Code of Civil Procedure. But as 
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in our opinion the appeal (ails on the noierits, it becomes unnecessary to say 
more on this point.* 

With reference £o the first contention of the appellant, it is enough to say 
that, in our opinion, the plaint discloses a sufficient cause of action against the 
defendant No. 3, when it alleges theft defendant No. 3 was, by an arrange- 
ment with the other defendants, in possession of the putni jointly with them, 
and when it asks for a decree for the arrears of rent due in respect of thepw^ni. 
Such a decree may be executed by the sale of the putni which will pass the 
entire tenure and not merely thb right, title and interest of the judgment-debtor ; 
and to a suit in which such a decree may he passed a party in tho position of 
defendant No. 3, who has an interest in the putni, must clearly be a proper party. 

Nor is there any good reason why the suit should not be decreed against 
defendant No. 3. It is not disputed that during tho time in respect of which 
rent is claimed in this suit, defendant No. 3 held and owned an eight-anna 
share of the mehal Pergunnah Plassey as putnidar, and the remaining eight 
annas as mourasi ijardar under defendant No. 1. The only ground urged for 
exempting defendant No. 3 from liability is, that his name has not been regis- 
tered as a tenant in the plaintiff's office, and that section 6 of the Eegulation 
VIII of 1819 stands in the way [106] of his name being so registered, he being 
a transferee of only a fractional share of the putni. Now, though it is quite 
true that the latter part of section 6 of the Eegulation VIII of 1819 provides 
that the right of the transferee to enforce registration of his name on payment 
of the necessary fee and tender of the requisite security does not extend to the 
case of transfer of a fractional share of a putni, yet it does not follow that the 
transfer of a fractional share of a putni is altogether void, or even that the 
transferee of such a share is not liable for rent jointly with the registered 
tenant, if the landlord chooses to recognise him as one of the joint-holders of 
tho putni. Tho portion of tho section to which reference is made runs thus : 
“ It js hereby provided that the rules of this and of the preceding section shall 
not be held to apply to transfers of any fractional portion of a pntni taluk, nor 
to any alienation other than of the entire interest ; for no apportionment of 
the zemindar’s reserved rent can he allowed to stand good unless made under 
his special sanction.” 

The true meaning and intention of the provision is, we think, not to make 
the alienation of a fractional portion of 'a imtni taluk without tho sanction of 
tho zemindar absolutely void, nor even to exempt the transferee from liability 
for rent jointly with tho transferor if the landlord chooses to recognise him as 
one of the joint holders of the putni, but only to pievcnt any splitting of tlio 
tenure and apportionment of the rent without the sanction of the landlord, as 
the concluding words of tho section, which contain the reason for tho provision, 
clearly show. 

The first contention of the appellant must therefore fail. 

The second contention of the appellant has two branches, which we shall 
consider separately. 

The first branch of the second contention, namely, that the decree against 
the defendant No. 3 ought to specify his liabHity, and as he is the purchaser of 
only one-’half of the putni his liability should he limited to one-half of the 
amount decreed, is, wo think, completely met by the provision of section 6 of 
Eegulation VIII of 1819 just quoted above. It is argued for the appellant that 
it th^ landlord sues the transferee, he by so doing waives .the benefit of the 
provisions in section 6 relating to alienation of a part only of the putni, and 
that if the decree [107] uiakos tho transforoe of a pavt only of the putni 
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jointly and *Beverally liable with the transferor for. the entire rent it throws 
on the transferee a heavier liability than what s*hould justly attach to him. 

We do not consider this argument sound. By suing the unregistered 
transferee of a part of the putiii jointly with the transferor, the zemindar only 
recognises him as one of the joint hollders of l^he putni, but because he does 
sc, he cannot be said to have waived the right secured to him by section 6 of 
Regulation VIII of 1819 to preserve the unity of the tenure held under him 
without splitting it and aptiorbioning its rent. And as for the hardship of 
throwing on the transferee of a part of the putnl the joint liability for the rent 
of the whole, it is iti the- first place the result of the transferee’s own act in 
accepting the transfer without the previous sanction of the zemindar to an 
apportionment of the rent. And in the second place, the hardship is only 
apparent and not real ; whereas the opposite view would in a case like the 
present involve real hardship on the transferor. For if the transferee of a part 
of the piUni is made to pay the rent of the whole he can always obtain con- 
tribution from the transferor or owner of the remaining part ; and in this 
particular case the transferee has taken care to stipulate in the mourasi lease 
he has taken of the remaining share from the transferor or owner of that share, 
tliat he is to pay the zemindar’s rent out of the amount payable by him as 
rent of the mourasi tenure ; whereas if the transferor or owner of the remain- 
ing share, that is the defendant No. 1. wore alone made liable for the entire 
rent, it would be throwing on her the burden of paying what the defendant 
No. 3 has already undertaken to pay for her. Moreover, if the entire*^ rent 
be realized from defendant No. 3, no suit for contribution will be necessary, 
as that defendant can always set ofi* the amount paid in excess of his liability 
and on account of defendant No. 1, against the mourasi rent due to defendant 
No. 1 ; whereas, if the decree is made against defendant No. 1 alone, a suit 
by her against defendant No. 3 would ho inevitable ; so that the decree made 
by the Court below may result in preventing a multiplicity of suits. ^ 

The first branch of the appellant's second contention should, in our 
opinion, therefore fail. 

[ 108 ] The second branch of the second contention, namely, that the decree 
ought to direct the sale of the putni tenure in the first place, is sought to bo 
based on the terms of the putni lease as well as on the provisions of the rent 
law. But the clause in the putni kabuliyat, which i^ relied upon and which 
runs in these words, namely, “If I fail to pay the money due for any instalment, 
you shall be entitled to realize the same with interest from the first day of the 
month following the one for which default shall be made by auction sale of 
the said mahals under the provision of Regulation Vlll,” is only an enabling 
clause and cannot bo taken as restricting the landlord’s right to hold the tenant 
personally liable for the rent. Nor is there anything in the putni Regulation 
(VIII of 1819) to support the contention urged, while, on the contrary, the 
third clause of section 17 of tlie Regulation would go to show that arrears of 
putni rent other than those for the current year (and those claimed in this suit 
are of that description) become the personal debt of the talukdar. And section 
65 of the Bengal Tenancy Act, which is the provision of the rent law relied 
upon by the learned Vakil for the appellant, has been held not to limit in any 
way the pcirsonal liability of the tenant for rent. See Fotick Chmider Dey 
Sircar v. B'oley, (1887) I. L. R., 15 Cal., 492, and Tarim Prosad Roy v. Narayan 
Kymari Debi, (1889) I. L. R., 17 Cal., 301. • 

The third contention of the appellant is, in our opinion, equally unsu^ain- 
able. There is no reason shown why interest should not run at the rate at 
which the Court below has allowed it during the pendency of the suit. The 
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Court has by section 209 of the Code of Civil Procedure full ^i^cretion to 
award interest at such rate as it considers reasonable during the pendency of 
the suit ; and having^egard to the rate allowed, which is not very high, to the 
nature of the defence, and to the groundless objections upon which payment 
has been withheld, we do not think that there is any reason for reducing the 
rate of interest. . 

The grounds urged before us, therefore, all fail, and the appeal must 
consequently be dismissed with costs. « 

S. C. G. • Appeal disviissrd. 

NOTES. 

£ A decree- holder who has obtained a decree for rent is free to proceed against any pro- 
perty of the judgment-debtor ; 2G Cal. , 103 ; (1002) 6 C.W.N., 794 ; htj is under no obligation 
to proceed in the first instance against the defaulting tenure ; but a landlord who purchases 
the defaulting tenure in execution of his money decree subject to rent charge, cannot execute 
his decree for rent as the judgment-debt in his favour for rent is extinguished: — (1912)18 
C.L.J., 29. 

As regards the preservation of the unity of tenure despite alienations by the tenant, see 
also (1906) 8 C.L.J., 564 ; (1900) 4 C.W.N., 590.] 


[109] The l*Uh August, 1898. 

PrEvSENT : 

Mr. Justice Ghose and Mk. Justice Rampini. 

H. W. Hudson Defendant 

verma 

Basdeo Bajpye Plaintiff. ' 

Parties — Adding parties on appeal —'Respondents — Pcioer of the Appellate 
Court to add parties as resjmndcnts — Code of Civil Procedure 

{Act XIV of J88'4), section 559. 

C, owner of a factory, executed a hundi in favour of B, and purchased land from B from 
the proceeds thereof. C tbe» sold his factory to H who obtained possession of the land. In 
a suit brought by B upon the hvndi, Cand H were made defendants, but C did not appear in 
the first instance and an exparti^ decree wa.s pa.ssed against him alone. C appealed against 
B without making /fa party respondent to his appeal. The Lower Appellate Court passed 
an order adding H as a respondent, and eventually passod a decree against IL On second 
appeal by H to the High Court. 

Held, referring to section 559 of the Civil Procedure Code (1882). that the Lower 
Appellate Court was right in adding as a party respondent to the appeal. 

Atma Ram y. Balkishen, (1888) 1. L. K., 5 All., 266, dissented from. Upendri Lai 
Mukerjee v. Oirindra Nath Mukerjee, (1898) 1. L. R., 25 Cal., 565, and Manickya Moyee v. 
Boroda Prasad Mookerjee, (1882) I. L. R., 9 Cal., 355, referred to. 

The action, which gave rise to this appeal, was founded upon a hundi, executed 
by C. F. Oarleton, owner of Byria Indigo F/ictory, in favor of the plaintiff 
Basdeo Bajpye, and the greater part of the loan was for the purpose of a 
purchase of certain land from the plaintiff himself. Garieton afterwards sold 
the faetpry with all its liabilities and dues to H. W. Hudson, who obtained 

%Appeal from Appellate Decree No. 309 of 1897, against the decree, of Babu Gopi Nath 
Mattey, Subordinate Judge of Sarun, dated tbo 21st of December 1896, modifying the decree 
of Habu Jadupati Banerjee, Munsif of Motibari, dated the 13tb of April 1896. 
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possession t.of the land aforesaid. The present suit for recovery of money due 
upon the htmdi ^va8 brought against C. F. Oanletoti as defendant No. 1, and 
H. W. Hudson as defendant'^No. 2. The defendant No. 2«alon6 appeared in the 
first instance and pleaded that there was no cause of action against him. The 
Munsif held that the defence was good. The defendant [ 110 ] No. 1 then 
applied for permission to file his writthn statement, but his application was 
refused and the suit was decreed cx-parte against him. The defendant No. 1 
appealed against that decree making the plaintifif only respondent to the appeal. 
Subsequently, the defendan'i No. 2 was made a respondent by an order passed 
by the Court of Appeal, and eventually the Munsif’s decree was set aside and a 
decree passed against defendant No. 2, which provided that in case the plain* 
tiff failed to4.'ealize the entire amount from the defendant No. 2, defendant 

No. 1 should be liable for the balance. 

• 

The defendant No. 2 appealed to the High Court, and one of the grounds 
urged was : “That the Court below was wrong in making the defendant No. 2 a 
party respondent and passing a decree against him, notwithstanding that the 
plaintiff did not appeal against the decree of the Court of First Instance by 
which the defendant No. 2 was released.” 

The arguments and cases cited on both sides sufficiently appear from the 
judgment of the High Court. 

Dr. Rush Behari Ghose and Babu Satis Chandra Ghose for the Appellant. 

Babu Saligram Singh and Babu Lakshmi Narayan Singha for the 
Respondent. 

The judgment of the High Court (Ghose and Rampini, JJ.) was 
as follows : — 

This appeal arises out of a suit for recovery of certain money upon a hundi 
bearing date the 11th September 1892, executed by the defendant No. 1 
Charles Frederic Carleton in favour of the plaintiff. It appears that, at the time 
of the execution of the hundi, Carleton was the owner of the Byria factory, 
and that the plaintiff had purchased at an execution sale the holding of a 
certain raiyat, which Carleton was anxious to buy from him, the plaintiff. 
Carleton, however, was rather short of money then, and he borrowed the 
amount required for the purchase of the property by the execution of the 
htmdi in question. No conveyance of the property, however, was executed 
by the plaintiff' at that time, for reasons to which it is not necessary for 
[HI] us to refer. Subsequently, the Byria factory, with all the lands 
appertaining to it, was transfeired by Carloton to the other defendant, 
Hudson ; and the correspondence, to which our attention has been called by the 
learned Vakils on either side in the course of the argument before us, shows 
distinctly that the land, which it was arranged should be conveyed by the 
plaintiff to Carleton, came into the hands of Hudson, and he held it for the 
purposes of raising indigo on it. 

The suit, with which we are now concerned, was a suit instituted by the 
plaintiff against both Carleton and Hudson ; and the relief that the plaintiff 
asked for was as against both the defendants. The Court of f'irst Instance, 
however, held that there was no cause of action, so far as the defendant 
Hudson was concerned, and that the decree should go against Carletpn alone ; 
and a decree was accordingly made. From that decree, the defendant No. 1, 
Carleton, appealed, and one of the grounds that was set out iu his petition 
of* appeal to the Lower Appellate Court was that, inasmuch as he sold 
his right and interest in the Byria factory, together with the debt# due 
by him to the defendant No. 2, Hudson, he (tlie appellant) could not be held 
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liable for the debts due to j:he plaintiif, and that the liability was M the pro- 
prietor of the factory. The Subordinate Judge, befpre whom the appeal came 
on for trial, wasbf opfcion that, having regard to the provisions of section 559 
of the Code of Civil Procedure, Hudson should be made a party respondent 
to the appeal, he not having been iriarle a. party to it by the defendant 
No. 1. Hudson was accordingly made a party, and the Sub-Judge in dealing 
with the merits of the case held that the defendant Hudson was liable to pay 
the plaintiff the money claimed. He, accordingly^ modified the dociv^e of the 
Court of First Instance in this wise, namely, that a decree should be made 
against Hudson for payment of the money claimed with costs, and that, if by 
execution of such decree, the plaintiff* be unable to realise the whole of the 
decretal amount from him, then the defendant No. 1 should be made liable for 
the balance. 

The appeal before us is by the defendant No. 2, Hudson ; arid it has been 
urged by the learned Vakil on his behalf that inasmuch [ 112 ] as no appeal 
had been preferred by the plaintiff* against the docroo of the Court of First 
Instance, dismissing his claim as against the defendant, Hudson, the Subor- 
dinate Judge was wrong in law with reference to the provisions of section 559 
of the Code of Civil Procedure, in making him a party respondent to the 
appeal preferred by the defendant No. 1. It has been further contended that 
inasmuch as the suit of the plaintiff, so far as the defendant No. 2 is concerned, 
has been based upon the allegation that the defendant No. 1, when he 
sold the factory to the defendant No. 2, deposited with the latter the amount 
covered by the Jmndi, and gave instructions to him to pay tliat mon';y to the 
plaintiff, and inasmuch as that allegation has not been held by the Subor- 
dinate Judge to be i)roved, and also, inasmuch as the documents referred to 
in the judgment of the Lower Appellate Court do not warrant the conclusion 
at which the Subordinate Judge has arrived, the decree passed by him is bad 
in lajv. 

In support of the first contention raised before us, the learned Vakil for 
the appellant has relied upon the case of Atiua Ram v. Balkislien, (1883) 
I.L.B, 5 All., 266, as showing that the Subordinate Judge ought not to have 
added Hudson as a party respondent when no appeal had been made by the 
plaintiff* against the decree of the Court of First Instance. This case, how- 
ever, has been considei^d in a recent case before this Court, namely, the case 
of Upendra Lall Mukeriee \. Girindra Nath Mukerjee, (1898) 1. L. H., 25 Cal., 
565, where a Division Benoliof the Court, disagreeing with the viow^ expressed 
by the Allahabad High Court in Alma Ravi v. BalkisJien, (1883) 1. L. K., 
5 AIL, 266, came to the conclusion, in circumstances somowhat similar to 
those in the present case, that it is quite open to the Appellate Court, with 
reference to the terms of section 559 of the Code, to add a party as respondent 
to an appeal when no appeal had been made against him. We must confess 
that the matter is not altogether free from doubt : hut having given it 
our best consideration we must say that our doubt is not so very strong 
as to necessitate our differing from [118] the view oxpiessed in the case 
of Upendra Lall Mukerjee v. Girindra Nath Mukerjee, (1898) I. L. E., 
25 Cal., 565; and wo think it is difficult to»say that the defendant Hudson 
was not- interested in the result of the appeal preferred by Carleton, or 
that his presence in that appeal was not necessary for the due adjudica- 
tion o£» all the points arising in it. We might, in this connection, also 
refej to some of the observations of this Court in the case of Manickya 
Moyee v. Boroda Prosad Mookerjee, (1882) I. L. E., 9 *Cal., 356, where, 
in a case where the appeal was preferred by the plaintiff, and the'lplaintiff 
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omitted' *1ibe name of one of the neoessary defendants from the category 
of respondents, and this £!ourt in appeal thought it neoessary to add him as a 
party respondent, the learned Judges observed that^they had the power to 
direct that that person be made a party to the appeal ** inasmuch as the mort- 
gagee respondent ” (that is, .the p^’son against whom the appeal had been 
preferred) has in a way a right to relief oter against him, and it is proper 
that all questions in dispute should be settled so as to prevent as far as possi- 
ble further litigation.” It seems to us in this case that it was necessary for 
the purpose of settling all questions in dispute between the parties, and with 
a view to prevent future litigation in relation to the same matter, to make 
Hudson a party respondent to the appeal preferred by the defendant No. 1 to 
the Lower 'Appellate Court. We accordingly overrule the first objection. 

With regard to the other point raised before us, no doubt the main allega- 
tion upon which the suit was brought, so far as the defendant No. 2 was 
concerned, was that defendant No. 1, while selling to the defendant No. 2 the 
IByria factory, placed in his hands the money covered by the hundi, and 
instructed him to deliver the same to the plaintiff. We do not know whether 
there is any evidence upon this record in support of this allegation; but 
certainly the Subordinate Judge has not come to any finding upon it. What 
he does find is practically that the defendant No. 2 took upon himself the 
liability of paying the money due under the hundi to the plaintiff when the 
Byria factory, with all the lands appertaining thereto, was transferred Ci«] 
to him. The letters, however, to which he refers do not by themselves warrant 
the conclusion at which he has arrived. But we have examined the whole of 
the correspondence placed before us on behalf of the appellant in this connec- 
tion ; and it seems to us that the letters marked A and B, coupled with what 
the defendant No. 2, or rather his manager, wrote in reply to the plaintiff, do 
indicate clearly that the defendant No. 2 did understand that after the trans- 
fer had been made to him it was he who had to pay the money covered by the 
hundi to the plaintiff. That being so, and it being quite clear that tlfe land 
for the pu]'cha8e of which this money was borrowed from the plaintiff was 
indisputably in his possession, though it is alleged in one of the letters that be 
had given up the land and left it free to the plaintiff to resume possession 
thereof, it seems to us that in equity the plaintiff' is entitled to maintain the 
judgment whicli has been pronounced in his favour, namely, that the defendant 
No. 2 shall be made liable for the money claimed, and that in the event of 
the whole amount of such money not being recovered by the plaintiff from him, 
the defendant No. 1 shall be liable for the balance. 

With these observations we dismiss this appeal with costs. 

S. C. C. Appeal dismissed. 


NOTES. 

[ This has been approved and followed in (1903) 30 Cal., 655; (1905) 28 All., 96 ; (1904) 
28 Mad.. 229; (1908) 31 Mad., 442 ; (1908) 35 Cal., 538 ; (1904) 31 Cal., 643, F.B ; (1910) 
12 C.L.J., 187 wherein the previous cases were reviewed, 

Both in 12 C.L.J., 137 and in (1912) 11 M.L.T., 157, the conditions under which the 
party should be added are pointed outaj 
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The^26th July, 189S. 

; Present : 

Mr. Justice Banbrjbe and Mr. Justice Stevens. 


Bishun Churn Roy Chowdhry and others Defendants 

. versus 

Jogendra Nath Roj and others .’.Plaintiffs.'*^ 


Civil Procedure Code {Act XIV of 1682), sections 544, 559 and 561 — Cross- 
objection— Persons interested in the result of the appeal — Whether a 
respondent can prefer a cross-objection against another respondent — 

Added respondent. 

In a suit for possession of land the Court of I^^irst Instance decreed the plaintiffs’ suit in 
part against the defendants. Some of the defendants appealed to the High Court without 
making the other defendants party respondents. The plaintiffs preferred cross-objections 
under section 561 of the Code of Civil Procedure. The non-appealing defendants were added 
[1151 as respondents by an order of the High Court to the effect that they might be made 
parties without prejudice to any objection that might be urged on their behalf at the hearing 
of the appeal. The non-appealing defendants at the hearing of the appeal contended that 
they were wrongly made parties, and that the plaintiffs could not urge their cross-objection 
as against them. 

Held, that the non-appealing defendants were persons, who were interested in the result 
of the appeal, within the meaning of section 559 of the Code of Civil Procedure, and that 
therefore they were rightly made parties. 

Held, also, that as a general rule the right of a respondent to urge cross-objections 
should be limited to his urging them against the appellant, and it is only by way of 
exception to this general rule that one respondent may urge a cross-objection against another 
respondent, the exception holding good, among other cases, in those in which the appeal of 
some of the parties opens out questions which cannot be disposed of completely without 
matters being allowed to bo opened up as between co-respondents ; but as there was nothing 
exceptional in this case, the plaintiffs were not allowed to urge their cross-objections 
against the non -appealing defendants. 

The facts of this case, which fully appear from the judgment of the High Court, 
were as follow: — . 

This appeal arises out of a suit brought by the plaintiffs respondents, to 
recover possession and mesne profits of four plots of land, some of which are 
covered with water, on the allegation that they appertain to their property, 
mouzah Dighalia, which they hold in zemindari and pntni right, and from 
which they have been dispossessed by an order of the Joint Magistrate of 
Madaripore under section 145 of the Code of Criminal Procedure, dated the 
10th May 1884. After the institution of the suit certain persons were added 
as defendants. The defence was that the suit was barred under sections 13 
and 43 of the Code of Civil Procedure, the plaintiffs having sued the defendants 
in a previous suit in respect of a portion of thetlands now in dispute in Suit No. 
9 of 1864 'and lost their suit ; that the suit was barred by limitation, the plain- 
tiffs not having had possession within twelve years of the lands in dispute ; that 
the lands in dispute did not appertain to halka No. 15 of the thakbust 

*^ppeal from Original Decree No. ]70ofl890, against the decree of Babu Khettor 
Prosad Mukerji, Subordinate Judge of Faridpur, dated the 20th of February 1890. 
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to which h^i^lka the plaintiffs alleged the lands appertained, nor were the plain- 
till's entitled to halka No. 15, and that the lands ap*pertained to the defendants’ 
estate. On behalf of the added defendants a further objection was taken, that 
the suit [il6] was barred by the rule of three years’ limitation, those defend- 
ants having been added as parties more than three years after the date of 
the order under section 145 of *the Cocle of Criminal Procedure referred to in 
the plaint. 

Th^ Court below was of opinion that the claim of tlie plaintiffs was barred 
by the principle of res judicata as to certain of the plots of land in dispute; 
that upon the question of limitation, as the evidence was unsatisfactory on both 
sides, possession should be held to follow title ; and that the plaintiffs had made 
out their title>to a portion of plot No. 1. It accordingly gave the plaintiffs a 
decree in respect o^ a portion of the land in plot No. 1. 

Against that decree some of the defendants preferred this appeal, and the 
plain (jiffs tiled cross-objections under section 561 of the Code of Civil Procedure 
in respect of the ])ortion of the claim that was disallowed. The appealing 
defendants made the plaintiffs alone respondents in their appeal ; and at the 
hearing of the appeal the question was raised whether, in the absence of the 
other defendants either as appellants or respondents, the cross-objections could 
be heard. Accordingly a rule was issued calling upon the non-appealing 
defendants to show cause why they should not be made parties to this appeal. 
The rule was disposed of by an order to the effect that they should be made 
parties without prejudice to any objection that might be urged on their behalf 
at the hearing of the appeal as to whether they ought to be made parties, and 
as to whether the cross-objections of the plaintiffs could be entertained as 
against them. 

Babu Lai MohunDas and l^ahxxllorendra NatfiMookcrjee for the Appellants. 

Mr. C. P. Hill, Babu iSreenath Das, Babu Basant Kumar Bose, Babu 
Amarendra Nath Chatter jee, Babu Saroda Churn Mi tier, Babu Pramatha 
Nath Sen, Babu Ilarakumar Milter, and Babu Brojo Ball Ghuckerbutty, for 
the Bespondents. 

The judgment of the High Court (Banerjee and Stevens, JJ.) (after 
stating the facts of the case as above) was, so far as is material to this report, 
as follows: — 

[1173 The points urged in the appeal of the defedants are — first, that the 
Court below is wrong in holding that only a portion of the claim was barred 
by section 13 of the Code of Civil Procedure, whereas it ought to have held 
that the whole of the claim was barred, partly under section 13 and partly 
under section 43 of the Code of Civil Procedure ; second, that the Court below 
is wrong in holding that the plaintiffs’ claim was not barred by limitation, 
whereas upon the evidence it was clearly so barred ; and, third that upon the 
question of title the Court below ought to have held that the plaintiffs have 
tailed to make out their right to the lands in dispute. 

For the plaintiffs, respondents, it is urged, by way of cross-objection, under 
section 561 of the Code of Civil Procedure, jlrst, that the Court below is wrong 
in bolding that any part of the claim was barred under section 13 of the Code 
of Civil Procedure ; second, that die Court below is wrong in holding^ that the 
claim as against the subsequently added defendants was barred by the rule of 
throe years’ limitation ; and, third, that the Court below was wrong in holding 
tha,t th(j title of the plaintiffs was not made out with reference to a portion of 
the clatui, whereas it ought to have held that the plaintiffs’ title hadibaen 
made out with reference to the whole of the land in suit. 
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A preliminary objection was taken on behalf of the defendants respondents 
to the hearing of the cross-dbjeetions, on the double ground of these defendants 
having been wrongly ipade respondents in the case, "and of the cross-objections, 
not being tenable by the plaintiffs respondents against their co-respondents. 

We shall deal with the appeal first and, then with the cross-objections* 
and before disposing of the cross-objections we shall consider the preliminary 
objection to their tenability. 

In support of the first contention urged on behalf of the appellants no 
tangible ground has been shown why we should hold that the land of plot 
No. I on the Amin’s map was either included ‘in the claim in the previous suit 
or that the claim in respect thereof had been relinquished in that suit. In the 
previous suit the present plaintiffs or their predecessors in title claimed three 
plots of land, all lying to the east of a certain khal. That hkal, [H8] notwith- 
standing some change in position and magnitude by the shifting of its banks 
by encroachment or recess, is clearly shown by the evidence to be the same as 
the hhal running north and south as shown in the present Amin’s map, to 
the west of which lie the lands that have been decreed in favour of the plain- 
tiffs in tliis suit. It cannot therefore possibly be said that any part of the 
land decreed in favour of the plaintiffs by the Court below formed part of the 
subject-matter of the former suit. Moreover, the land which the plaintiff's 
claimed in the former suit they claimed as being included in halkas Nos. 64 
and 16, which they alleged to be their property, and no part of the lands of 
halka No. 15 was then in dispute ; nor is it shown that the plaintiffs were 
then out of possession of any portion of the land now in dispute ; ^'.o that it 
was not necessary for them to include in the former suit the lands now claimed 
by them. Wo must, therefore, hold that neither section 13 nor section 43 of 
the Code of Civil Procedure can bar the plaintiffs’ claim to the lands in respect 
of which a decree has been granted in their favour by the Court below. 

With reference to the second point urged on bfihalf of the appellants, 
namely, that the Court below should liave held that the plaintiffs’ claim was 
barred by the twelve years’ rule of limitation, wo are of opinion that though 
the lower Court’s statement of the rule of law applicable to such cases may 
not be quite correct, and though, where the evidence on the side of the plain- 
tiff^s is absolutely false and unsatisfactory, it may not always bo safe to apply 
the principle that possession follows title, yet having regard to the nature of 
the lands in dispute, ami to the nature of the evidence, we think that the safe 
rule to apply with reference to the claim in respect of plot No. 1 would be that 
possession followed title, as* has been held in the cases of Radha Gobind Roy 
V. Inqlis, (1880) 7 C. L. R., 364, and in Mahomed Ah Khan v. Rhajti Abdul 
Gunny, (1883) I. L. R., 9 Cal., 744, in which the case of Radha Gobind Roy v. 
Inglis, (1880) 7 C. L. R., 364, has been explained. 

[H9] [The third contention was on the facts, and this portion of the 
judgment it is unnecessary to report..] 

Coming now to the cross-objections of the plaintiffs respondents, we must 
first of all dispose of the preliminary objection to the hearing of the same as 
against the defendants other than those who have preferred the appeal. It is 
urged on their behalf tliat the right of a respondent to prefer cross-objections 
under seption 561 of the Code of Civil Procedure is limited to urging them 
against ti)e appellant, and that there is no right accorded to one respondent 
to prefer cross-objections against another respondent. In support of this 
contention the third paragraph of section 561 is referred to, which speaks of 
the Jcknowledgment of the appellant or his pleader, or a ndtice to the appel- 
lant of his pleader, in respect of the cross -objections as being a iiecessary 
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preliminary, to their being entertained ; and the cQ,se 3 ol Kkermukuree Dossee 

V. Nilambur Munduh (1865) 2 W. E., 227 ; Hossain Duksh Putooah v. Baroo 

Beparee, (1866) 5 W. E., 49 ; Roy v. Taboory/tnissa Chowdhrain^ 

(1867) 7 W. E., 39 ; Greesh Chunder Sinqh v. Gour Mohun Banerjee, (1867) 7 

W. E., 49 ; Gudadhur Banerjee v. Monmohinee Dossea, (1867) 7 W. E., 366 ; 

Lallchand v. Kudmoo Koomoar,*^ {iS&iyi Goonomonee Dossia v. 

Parbutty Dossia, (1868) 10 W.E., 326 ; Anunto Dass Setn v,Ramjoy Sein, (1869) 
11 W. E.,^435 ; Amoar Jan Bibee v. Azmut Ali, (1871) 15 W. E., 26 ; Sharoda 
Soondiiree Debee v. Gobind •Monee, (1875) 24 W. E., 179, and Atma Ram v. 
Balkishen, (1883) 1. L. E., 5 AIl.^ 266, are relief upon by the learned Vakils 
for the defendants respondents. On the other hand, it is urged for the plain- 
tiffs respondents that the defendants respondents being clearly interested in 
the result of the appeal, which necessarily includes the result of the cross- 
objections, at least as against the appealing defendants, they have been rightly 
made parties under section 559 of the Code of Civil Procedure, and they being 
thus before the Court at the hearing of the appeal and of the cross-objections, 
if the Court is satisfied upon the cross-objections (which must be heard) that 
the judgment of the Court [120] below is wrong, there is nothing in the law 
to prevent it from doing full justice and from reversing or altering the decree 
of the Court below upon the cross-objections, not only as against the appealing 
defendants, but also as against the defendants who have been subsequently 
brought on the record as party respondents. It w^as further urged that the 
rule that one respondent cannot urge cross-objections as against another 
respondent cannot be connect in its broad generality, but must be taken subject 
at least to one exception, namely, that when a case in the Court below proceeds 
upon a common ground v^ith reference to all the defendants, in an appeal by 
some of them only, cross-objections against all of them may be urged, just as 
in an appeal by some of them the entire decree may he set aside under section 
544 of the Code of Civil Procedure in favour of all the defendants. And in 
support of this view the case of Anund Chunder Goopto v. Mohesk Chunder 
Mozoomdar, (1864) 1 W. E,, 226 ; Pran Kishorc Deb v. Mahomed Ameer ^ (1§74) 
21 W. E., 338 ; Timmayya Mada v. Lakshmana Bhakta, (1883) I. L. E., 7 
Mad., 215, and Upendra Lai Mukerjec v. Girindra Nath Mukerjee, (1898) 
I. L. E., 25 Cal., 565, have been referred to. 

The question raised in the preliminary objection, which has given rise to 
some conflict of decisions, is not altogether free from di&culty. There are no 
doubt considerations both ways. On the one hand, it may be said that the 
right of urging cross objections on the part of the respondent ought to be 
limited to urging them as against tliose of his adversaries in the Court below, 
who are dissatisfied with the decree of that Court, and who have preferred an 
appeal against the same, and that other parties, who have not preferred any 
appeal against the decree of the Court below, and against whom no appeal has 
been preferred, ought to bo left unaffected by the appeal, except so far as it 
may benefit them under the provisions of section 544. On the other hand, it 
may be urged that cases may arise in which the appeal of some only of the 
defendants or of the plaintiffs may open up matters which render it necessary 
for the ends of justice that the [121] whole case should be gone into, and some 
of the respondents should be allowed the opportunity of urging cross-objections 
against their co-respondents. 

Upon a consideration of the cases cited and of the arguments on both 
sides, we think that there are two questions that have to be separately considered 
— first, whether the non-appealing defendants have been rightly addec# as 
respondents ; and, second, whether, if they have rightly been added as 
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respondents, it is open to the plaintiffs respondents to urge crosfe^-objections 
against them. . * * • 

With reference to the first question wo think that the answer should be in 
the affirmative. Upon the appeal of the defendants appellants the plaintiffs 
have taken cross-objections which mirst be maintainable against the appeal- 
ing defendants; and if they* are successful, they may result in letting the 
plaintiffs into possession of the lands in respect of which the plaintiffs’ claim 
has been dismissed in the Court below, at least to the extent of the* shares of 
the appealing defendants, and*may thus affect the non-appealing defendants 
by introducing strangers who may interfere with their possession. It must, 
therefore, be held that the non-appealing defendants are persons who are 
interested in the result of the appeal within the meaning of section 559 of the 
Code of Civil Procedure, and, if that is so, they have been rightly made parties. 

Upon the second question, we are of opinion that no hard and fast rule 
can be laid down, and that the correct principle deducible from the cases cited 
may be shortly stated thus. As a general rule the right of a respondent to 
urge cross-objections should be limited to his urging them against the appellants; 
and it is only by way of exception to this general rule that one respondent 
may urge cross-objections as against the other respondents, the exception 
holding good (we do not attempt to lay down any definite exhaustive rule on 
the point) among other cases in those in which the appeal of some of the 
parties opens out questions which cannot be disposed of completely without 
matters being allowed to be opened up as between co-respondents. One 
instance of this kind is to be found in cases of the class considered in Upendra 
[122] Lai Mukerjee v. Gtnndra Nath JUukerjee, (1898) I.L.li., 25 Cal., 565. The 
view we take is in accordance with that taken in the case of Anwar Jan Bibee 
V. Azrrnii Alt, (1871) 15 W. E., 26, where the learned Judges observe: “It 
has been held in a long series of decisions that the cross-appeal cannot reopen 
any^questioDS which have been decided between co-respondents, but must 
have reference to the appellant, and the points which are in dispute between 
the respondent, who takes the cross-appeal and the appellant. It is quite 
possible that there may be cases in which, when an appellant succeeds in his 
appeal, questions will be opened up as between the co-respondents, w^hich 
would otherwise have been decided, and it is also possible when interests are 
identical that a respondent succeeding in his cross-appeal may open up 
questions as between himself and his co-respondents.” 

That being our view of the law, let us see w^hether there is any thing 
exceptional in this case that would justify the plaintiffs respondents urging 
their cross-objections as against the non-appealing defendants. We are of 
opinion that the question ought to be answered in the negative. The plaintiffs 
respondents laid claim to certain plots of land. Their claim was decreed only 
in part. They did not prefer any appeal against that part of the decree which 
dismissed their claim, or more correctly speaking they preferred an appeal, but 
Iwas found to be out of time and the petition of appeal was returned. There- 
upon they contented themselves with preferring’cross-objections with reference 
to the portions of the claim that had been disallowed. The appeal, however, 
in which they urged these cross -objections \^s at the instance of some only of 
the defendants in the case, the remaining defendants having been apparently 
satisfied with the decree that was made against them. Is there anything in 
justice.which ought to entitle the plaintiffs to say that notwithstanding that 
they did not do that which was their proper course, namely^ prefer an appeal 
agamst that portion of the decree, which went against them, they are entitled 
upon the appeal of some only of their adversaries in the Court below to open 

• 

TO 



I.L.R. 26 Cal. 123 bishuk chubn rot & o . v. jooenpba nath &o. [1898] 

up the v\/liole case as against the other defendants, [123] who were 
satisfied with the decreow^ As we have said above the ground upon which 
this riglit of theirs is sought to be based is that ^ the cross- objections 
must be heard as against the appealing defendants, and as the remaining 
defendants are on the record, if .the Ooprt is satisfied upon the cross -objections 
thab the decree of the Court below is wrong 'on any point it ought not to 
allow the erroneous decree to remain in force and perpetuate an injustice 
when tlrore is nothing expressly laid down in the law to’ prevent its doing full 
justice. W(3 do not thinE that that is a courect way of stating the point. 
The correct way of stating it would be this, namely, whether upon the cross- 
objections of the plaintiffs, which must be heard as regards the appealing 
defendants, if the Appellate Court finds that the decree of the Court below 
is wrong, it o'Ugbt nevertheless to allow such erroneous decree to stand 
and to ’abstain from rectifying it in full and thereby doing complete justice 
on the ground of the plain tiffs having deprived themselves of such measure 
of justice by their default in preferring an appeal in time, and when the 
question is thus stated the answer to it should evidently be in the affirmative, 
unless there bo any exceptional reasons in the case. We may add that there 
is one important consideration pointed out in the argument on behalf of the 
defendants respondents, which strongly supports the view we take, namely, 
that to allow the plaintiff's in such a case to urge their cross-objections against 
the non-appealing defendants would be to place those defendants in a situation 
of risk, without their having done anything to incur that risk, and without 
their being able to withdraw themselves from that position. In the ca^e of 
the appellants if any cross-objections are urged against them by the plaintiffs 
respondents they have the option of withdrawing the appeal and thereby 
preventing the cross-objections being heard, if upon consideration they find it 
better for them to allow the decree of the Court below to stand as it is. In 
the case of persons in the situation of the non-appealing defendants, they have 
not the power of withdrawing from the position of risk in which they nwy be 
placed, not by any action of their own, but merely by the action of their fellow- 
defendants or fellow-plaintiffs as the case may be. 

[124] In this view of the matter, it becomes unnecessary to consider the 
special argument, which was addressed to us on behalf of those of the defendants 
respondents against whom the suit was dismissed iD*’the Court below on the 
ground of three years’ limitation — a ground which is not common to them, and 
to the other defendants. If, however, it were necessary to say anything on 
this point, wo should simply have said that the main reason upon which the 
learned Counsel for the plaintiffs respondents bases the right of his clients to 
urge their cross-objections against the non-appealing defendants, namely, the 
fact of the case in the Court below having proceeded upon a common ground, 
could not apply to those defendants. 

[The Court then considered the cross -objections as against the appealing 
defendants, and the decision being on the facts it is unnecessary to report it. 
The judgment concluded as follows.] 

This disposes of all the contentions raised by way of cross-objeobion. 

The result is that the appeal must be dismissed with costs, subject to the 
modification referred to above, namely, that the decree of the lower ^ourt 
should not extend beyond the thak line of mouzah Deghalia as shown on the 
Amin's map ; and the cross-objections must be disallowed with costs, 
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The defendants respondents will get separate costs. The cMtlas must be 
treated as papers printed for the purposes of the cross-objections. 

S. C. 6. * Appeal dismissed, decree modified. 

. NOTES. • 

[ See the Notes to 26 Cal. 109. ] 


” [ 26 Cal. m 2 . 

The 9th December, JS93, 

Present : 

Mr. Justice Ghose and Mr. Justice Eam^ni. 

In the matter of the application of H. C. Studd and others.* 

Practice — Remission of Process fees — Rules of High Court, Calcutta, 

Chapter XIV — Process fees — Remission of fees in analogous appeals 
by the same appellants. 

Where twonty-nino appeals were presented by certain appellants, and an application 
was made for remission of process fees, and that only five sets of process fees instead of 
twenty-nine should be charged under Chapter XIV [125] of the Rules of High Court, on 
the ground that the appeals wore analogous and on behalf of the same appellants, the Court 
(Ghose and RAMPINI, JJ ), refused the application. 

Held, by RAMPINI, J., that the High Court has no power togrant tho remission, and that 
the fees prescribed by the rules must be levied. 

This was an application on behalf of the appellants in twenty-nine analo- 
gous appeals, praying that five sets of process fees instead of twenty-nine 
might be charged for seiving notices of appeal to the respondents in all the 
appeals. 

Babu Sorashi Charan Mitra, for the applicant, contended that the practice 
of the Court was to grant remission in analogous appeals by the same appellant, 
and there was nothing in the Rules of the Court which prevented the Court 
from exercising its discretion in such matters. Under section 93 of the Civil 
Procedure Code, the Court may pass any order it thinks proper as regards the 
process fees. 

The following jadfjments were delivered by the High Court (Ghose and 
Rampini, JJ.) 

Ghose. J. — 1 have considered the application of the petitioners for leave 
to put in five, instead of the twenty-nine, sets of process foes required by the 
Rules of the Court on the subject ; and I think that no sufficient ground has 
been made out for the granting of such indulgence. I accordingly refuse 
the application. 

1 express no opinion upon the question whether or not the Court has the 
power to relax in any case the process fee rules. 

Rampini, J. — In this case, in consideration of his presenting twenty-nine 
analogous appeals, the applicant applies for a relaxation of the High Court 
process fee rules, and prays that five sets instead of twenty-nine sets of process 
fees iflay be levied. There has hitherto been so me diversity of practice in this 

* Civil Order No. 2773 of 1698. ^ 
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Court: in respect of this matter, some Benches reaolJly granting a relaxation of 
these rules, and others refusing to do so, * 

I am of opinion that this Court has no power to rela^ the process fee rules 
in any way. Process fees are levied under the Buies framed by the High 
Court in accordance with the provisions of section 20 of the Court>fees Act. 
These rules have the force of law and therefore fnust be followed, and though 
the [126] High Court may from time to time alter and a^d to the Buies, it is 
necessary that the altered Buies should before being put in force be confirmed 
by the Local Government and sanctioned by the Governor-General of India in 
Council. 

Now, the Buies which have been drawn up by this Court on the authority 
of this provision of the law are to be found in Chapter XIV of the High Court 
Buies for the Appellate Side of the Court, and it is by them prescribed that 
certain fees are to be levied on the processes issued in each case. It is to be 
observed that no power is given by these Buies to relax them or to remit the 
fees in any case whatever, and it appears to mo that in these circumstances 
they cannot be relaxed, and that the foes prescribed by them must be levied, 
there being no power given to the Court to remit them. The absence in Chapter 
XIV of all power to relax the Buies or remit the fees is the more noticeable, 
as in Chapter IX of the High Court Buies, which relates to the preparation of 
the paper hooks in appeals from appellate decrees, by clause 11 of Buie 8, 
power is given to the Court upon the application of any party and upon good 
and sufficient reason being shown to give such special directions, as to any of 
the matters to which the Buies in Chapter IX relate, as it may deem fit and 
even by special order to exempt any party from the operation of any portion 
of those Rules. The absence of any analogous provisions in Chapter XIV in 
my opinion points to the conclusion that no discretion is given to the Court in 
any way to remit the process fees or to depart from the rules relating to them 
in any respect. 

The learned pleader for the applicant, however, argues that, though such 
power may not be given to the Court by the High Court Buies on the subject, 
such power is given by section 93 of the Civil Procedure Code, which prescribes 
that “ every process issued under this Code shall be served at the expense of 
the party on whose behalf it is issued, unless the Court otherwise directs. ” But 
this provision of the Civil Procedure Code does not appear to me to give 
a Court any power to depart from the Buies of the Higli Court on the subject 
of the levy of process fees, or to remit these feps. The section relates to 
the payment of process fees by the parties to a suit, and gives the Court 
[127] acting judicially power to make an order between party and party only, 
as to who should pay the process fees. It does not expressly give power to 
remit the fees, or what comes to the same thing, to order that the process 
should be served free, or, in other words, at the expense of Government, and in 
the pi esent cases wo cannot, I think, make such an order under section 93 of the 
Civil Procedure Code, seeing that the Government is no party to the suits. 

For these reasons I am of opinion that there is no power anywhere given 
under which we could comply with the application of the pleader for the appel- 
lants ill these cases, and I would therefore refuse it. 

S. C. C. Application refused. 
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[26 Gal. 117] 

ORIGINAL CIVIL. . 

• -- - 

The 12th December, 1898, 

Present :• 
ilR. Justice Sale. 

Jogecdra Nath Gossain and* another 
versus . 

Debendra Nath Gossain. ' 

Decetver— Mortgage decree — Execution of mortgage decree by sale 
of properties in the possession of the Deceiver . 

A judgment-creditor can sell properties in the hands of a Receiver of the Court in exocu- 
tion of a mortgage decree, although he cannot execute a decree Hgainst such properties by 
ivay of attachment and sale. 

Semble—k proceeding by way of attachment is an interference with the possession of 
the Receiver. 

Hem Ghunder Chunder y, Prankristo Chunder, (1876) l.L.R., 1 Cal., 403, distinguished. 

In this case a Kaceiver had been appointed in a partition suit in which a 
decree had been made declaring the rights ol the parties and directing the usual 
accounts and enquiries. During the partition proceedings ar«d after the 
appointment of the Keceiver two of the co-sharers mortgaged tlieir interest 
in the undivided properties. The mortgagee obtained a decree on his [128] 
mortgage and sought to bring to sale certain properties which were included 
in his mortgage, but which were then in the hands of the Keceiver. 

A rule was obtained by the judgment-debtors calling on the judgment- 
creditor to show cause why he should not be restrained from proceeding to a 
sale of the properties in the hands of the Keceiver, on the ground that to sell 
the mortgaged properties without the leave or sanction of this Court would 
amount to contempt of Court. 

At the hearing of the rule — 

Mr. L. P. Pugh for.the judgment-debtor. 

Mr. A, M, Dunne for the judgment-creditor. 

Sale, J.— This is a rule calling on the judgment-creditor, who has obtained 
a decree on his mortgage under the Transfer of Property Act in the Alipore 
Court, to shew cause why he should not be restrained from proceeding to a 
sale of certain properties which are included in his mortgage, but which are 
now in the hands of the Keceiver of this Court. 

The suit in which this application is made, and in which the Receiver was 
appointed, is a partition suit in which a decree was made declaring the rights 
of the parties and directing the usual accounts and enquiries. 

It appears that pending the partition proceedings and after the appoint- 
ment of a Receiver two of the co-sharers mortgaged their interest in the un- 
divided properties to the judgment-creditor. *Some of the mortgaged properties 
being wilhin the jurisdiction of the Alipore Court the mortgagee instituted his 
suit in that Court, and seeks to bring to sale the particular properties men- 
tioned fn the rule, some of which are situated in Calcutta. The judgment- 
debtbrs, after obtainin g several post po nements of the sale for the purpose of pay- 
• Original Civil Suit No^407 of 1888. 
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ing off the ^adgment-creditor, now apply to restrain the mortgagee from proceed- 
ing to a sale on the ground t^at to sell the mortgaged properties without the 
leave or sanction of this Court would amount to contempt of Court. But 
the sale of the properties under the provisions of the Transfer of Property 
Act can have no other effect, . so far . as the possession or [129] control 
of the Receiver is concerned, than a private sale by the mortgagors 
themselves. To obtain the benefits of his purchase and the rights incident 
thereto, l^he purchaser must seek the intervention of this'Court, and he will be 
bound by all the proceedings in the partition suit in this Court. 

This is not a case where trlie judgment-creditor is proceeding to execute 
his decree by attachment. Tliis Court does not permit and will not recognise 
attachment of tlie properties in the hands of its Receiver, under process issued 
without sanction ov leave, by inferior Courts, the reason being that a proceeding 
by way -of attachment is an interference witli the possession of the Receiver. 
But as the element of interference with the possession of the Receiver is absent 
from the present case there is no reason for restraining the sale. The case of 
Hem Chunder Chunder v. Prankristo Chunder, (1876) I. L. R., 1 Cal., 403, is 
distinguishable, inasmuch as the judgment-creditor in that case, if he had 
proceeded to execute his decree in the Mofussil Court, could have done so only 
by way of attachment and sale. 

Under the Transfer of Property Act no'^attachment is necessary, and the 
reason for the course adopted in the former case does not now exist. 

The result is that the rule must he discharged with costs, and the 
judgment-debtors must in pursuance of their undertaking also pay all costs 
occasioned by tlie interim stay of the sale. 

Attorney for the judgment-debtors : Babu Sita Nath Dass. 

Attorneys for the judgment -credit or : Messrs. Orr. Bobertfion du Bvrtoii. 

C, E. G, 

NOTES. 

[As regards when a Receiver is a neco.ssaiT party, sec also (1910) 14 C.W.N., 653. 

As regards the question of priority of advances, see (1908) 34 Cal. 427. J 
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BASANTA KUMAH BOY Ac. V, PROMOTHA NAtH Ac. [189B] l.L.R. 26 Cal. ISO 
[180] APPELLATE CIVIL. 


• The 8th July, 1898. 

Present : 

Mr. Justice Ameer Ali and Mr. Justice Pratt. 


Basanta Kumar Roy Ghowdhry Plaintiff 

versus . ^ 

Promoth a Nath BhuttacRnrjee and others Defendants.* 


Interest — Interest on arrears of rent— Bengal Tenancy Act {VIII of 
1885), section 07, 178, subsection 3, cl. [h) and 179 — 

Contract to pay interest at higher rate than 
allowed by s. 07 of the Act. 

A contract by a tenant bolding under a permanent mokarari lease to pay interest on the 
arrears of rent at a higher rate than VI per cent, per annum is not enforceable in law. 

The facts of the case, so far as they are necessary for the purposes of this 
report, appear sufficiently from the judgment of the High Court. 

Babu Nil Madhub Bose for the Appellant. 

Babu Dwarka Nath Chuckerbiitty for the Respondents. 

The judgment of the High Couit (Ameer Ali and Pratt, JJ.) was 
as follows - 

Tlie question involvjd in this appeal is whether, having regard to the 
provisions of sections J78 and 179 of tiio Bengal Tenancy Act, a contract by 
a tenant holding under a ponnanent mokaran lease to pay interest on the 
arrears of root at a higher rate than 12 per cent, per annum is enforceable 
in law. 

The plaintiff brought this suit to recover from the defendant a sum of 
Rs. 244 for arrears of rent and interest ; the interest calculated being at the 
rate of one anna per rupee per month, according to tlie terms of a registered 
kabuhat executed by the defendants in favour of the plaintiff. This document 
is printed at page 6 of the paper book. It purports to create a permanent 
mokarari lease, and was admittedly executed after the passing of the Bengal 
Tenancy Act. » 

[131] The Munsif mode a decree in favour of the plaintiff in terms of his 
prayer. On appeal, the Subordinate Judge has varied the amount of interest 
awarded by the Munsif, and directed that the plaintiff should lecovor interest 
at the rate of 12 per cent. only. He was of opinion that section 179 of the 
Bengal Tenancy Act does not override the provisions of clause f/i), section 178, 
relating to the payment of interest on arrears of rent. 

The plaintiff' has appealed to this Court, and the contention on his behalf 
is that under section 179 the iffaiutiff is entitled to recover the interest agreed 
upon between the parties by their contract, and that the provisions of clause {h), 
section 178, do not affect tJie express terms of section 179. The sole question 
in this case is what is the meaning to be attached to the provisions of 
section 179, and whether in the case of tenapts holding permanent tenures a 
contract to pay interest not in accordance with the provisions of section 67 of 
the Bengal Tenancy Act can be regarded as valid in law. No authority has been 
cited on.either side, and we must thei’efore deal with the point on general 

Appeal from Appellate Decree No. 50 of 1897, agiiiiiBt the decree of Babu Rajondra 
Kumar Bose, Subordinate Judge of 21-Pergi;nnahs, dated tho 5th October 189G, modifying 
the decree of Babu Ilari Nath Roy, J\Iunwf of Baripur, dated tho 9th of April 1890. ^ 
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principlesc Sub-seotion 3, clause (&), section 178, provides as follows : “ Nothing 
in any contract made between a landlord and a tenant after the passing of this 
Act shall affect the provisions of section 67 relating tp interest payable on 
arrears of rent." Section 67 provides that **an arrear of rent shall bear simple 
interest at the rate of twelve per cent, per annum from the expiration of that 
quarter of the agricultural year in which the instalment falls due to the institution 
of the suit.” It will bo observed that the expression "tenant” in sub-seotion 3, 
clause [h) is of a general character. Section 5, which defines the word 
** tenant/* is as follows : Tenant/ means a^person who holds land under 

another person, and is, or but fo]; a special contract would be, liable to pay rent 
for that land to that person.” Sub-section 3, clause (/i), section 178, therefore 
includes tenants holding under mokarari leases. Section 179 provides ** that 
nothing in ^his Act shall be deemed to prevent a proprietor or a holder of a 
permanent tenure*in a permanently settled area from granting a permanent 
mokarari lease on any terms agreed on between him and his tenant/’ It is 
obvious that if the argument put forward [132] by the appellant be well- 
founded, we must hold that the Legislature intended by section 179 to repeal 
what it had expressly enacted by clause {h), sub-section 3, section 178. It 
may be observed that if this had been the intention of the Legislature nothing 
would have been easier than to include a saving clause to that effect in the 
clause referred to. Now, it is a well recognised principle in the interpretation 
of Statutes that an Act of the Legislature should be so construed as to give 
effect, so far as possible, to all its enactments ; nor must it be so construed 
as to allow one provision to stultify the other. The question, which we have 
to determine, is whether there is anything in section 179 by which the Legis- 
lature intended to override the provisions of clause (h)^ sub-section 3, section 
178. In order to answer the question it is necessary to boar in mind that 
ordinarily speaking the word " terms” used in connection with a lease does 
not include a condition relating to interest upon arrears of rent. In itedmond 
on Landlord and Tenant, p. 52, will be found a passage showing exactly the 
matter included in ” the terms of a lease.” Did the Legislature use the 
expression " terms” in section 179 of the Tenancy Act in its ordinary legal 
acceptation, or did it intend to give the word a wider meaning ? Having regard 
to the provisions contained in section 67 and clause (/i), sub-section 3, section 
178, we are not prepared to say that it had the latter object in view. If that 
had been the intention it would have avoided the expi'ession " terms,” which 
conveys a distinctive signification in the treatises on the law relating to landlords 
and tenants, and employed instead the more compcehensive word " conditions.” 
Then, again, it is to ho observed tliat (apart from special legislation) it was con- 
sidered at one time doubtful whether the holders of permanent tenures generally 
had the power to create permanent under- tenures. Under s. 3 of the Bengal 
Begulation of 1S12 the proprietors alone were so authorised, and it is by no 
means improbable that the Legislature intended by section 179 to vest the 
holders of permanent tenures generally with the right of granting permanent 
mokarari leases on any terms agreed upon between the parties which did not 
contravene the substantive provisions of the law. However that may be, it 
seems to us that we ought not to put such a construction on section 179 
tl33] as would have the eff'ept of nullifying, with respect to an important 
body of tenants, the enactment in the previous section. 

For these reasons, as at present advised, we think that the conclusion 
arrived at by the Subordinate Judge in this case is correct, and tbU appeal 
must be dismissed with costs. 

S. C. G. * , Appeal dismissed. 
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NOTES. • 

[This was overruled both as regjfrds the scope of ss. ITS^and 179, Bengal Tenancy Act, 
and as regards the contras3t to pay a higher rale of interest, in (1901) 29 Cal., 674 ; see also 
(1899) 96 Cal.. 611 : (1900) 28 Gal., 166 ; (1905) 32 Gal., 749.] 


[ 26 Cal. 188 ] 

APPEAL PBOM ORIGINAL CIVIL. 

The 7th Decmnber, 1898. 

PHESENT : 

Sir Francis W. Maclean, k.c.i.e., Chief Justice, Mr. Justice Prinsbp, 
AND Mr. Justice Ameer Ali. 


In the matter of Fakaruddin Maliomed Chowdhry, a Minor, 


Hafiz Aminuddin Ahmed Appellant 

versus 

G. L. Garth and another Respondents.* 


Guardians and Wards Act (VIII of 1890), section 14 Proceedings for 
appointment of a guardian tn more Courts than one ^Report by 
District Court to High Court — Direction by Chief Justice — 

Powers of High Court— Letters Patent, High Court, 

1865, section 17 —Jurisdiction — Costs. 

Section 14T of the Guardians and Wards Act (VIII of 1890) does not appl}' to the High 
Court in the exercise of its Original Civil jurisdiction ; and the terms report** in clause (2) 
of that section refers not to a judicial reference, but to a ministerial act. 

Proceedings had been taken, for the appointment of a guardian of a minor, under that 
lection, in the High Court aiitl afterwards in a Mofussil Court. The latter reported the case 
to the High Court ; and the Chief Ju^tie^ thereupon directed that the proceedings in the 
Mofussil Court should bo stayed, and that a Judge of the Original Side of the High Court 
should hear and determine the matter. 

HM, that such direction was in order, and that the J udge who determined the matter 
had jurisdiction to do so. 


* Appeal from order No. 4 of 1898. 


t (Sec. 14 : — (1) If proceedings for the appointment or declaration of a guardian of a 
Simultaneous nroceedinffs Courts than one, each of those Courts 

in dTffemnt being apprised of the proceedings in the other Court 

in amerem, uourw. Courts, stay the proceedings before itself. 


(2) If the Courts are both or all subordinate to the same High Court, they shall 
report the case to the High Court, and the High Court shall determine in which of the Courts 
the proceedings with respect to the appointment or declaration of a guardian of the minor 
•hall be had. 


(8) Jn any other case in which proceedings are stayed under sub-section (1), the 
Courts shall report the case through the Local Government to the Governor-General in 
Council^ and the Governor-General in Council shall determine in whiok of the Courts the 
proceedings with respect to the appointment or declaration of a guardian of the minor 
•hall be had.) 

I 
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Held, aSao, that although a petitioner had failed in his application on all points except 
the removal of the guardian, was entitled to his dhsts up to and including the order 
removing the guardian, as he must be taken to have acted, far, for the benefit of the 
minor. 

The appellant, the father-in-law of the above named minor, presented, 
before Sale, J., a petition for the romoval of tlie minor’s [184] mother from 
her position as guardian of the person of the infant. A rule issued, calling 
upon th'e mother to show Qauso why she should not be removed, and, after the 
hearing, it was made absolute. The rospondeht, Mr. Garth, who had, by an 
order of Court, been appointed guardian of a certain portion of the minor’s 
estate, which was to be mortgaged under a scheme, was allowed to appear 
on the hearing of the rule. The order of Sale, J., further directed a reference 
to the Registrar to inquire and report who was a fit and proper person to bo 
the guardian of the minor’s person, and gave Mr. Garth leave to appear on 
the reference for the purpose of assisting tlie Registrar. By his report, the 
Registrar found that Moulvie Mahomed Wajid, of Bavisal, was a fit and 
proper person to bo the guardian. 

Exceptions were taken to that report mainly on the ground that the 
minor having ceased to reside within the jurisdiction of the Court, SALE, J., 
could not entertain the matter. The report, however, was confirmed, but the 
learned Judge declined to allow the petitioner his costs. Afterwards, on the 
13th September 1897, the petitioner presented a petition, in the district Court 
of Barisal, for the appointment of himself as guardian of the minor’s person. 
The District Judge, acting under section 14 of the Guardians and Wards Act 
(VIII of 1890) reported the case to the High Court on the 1 2th December. 
The Chief Justice directed that the proceedings in the Barisal Court should be 
stayed, and deputed Sale, J., to continue to liear and determine the matter ; 
and, on the 7th January, the last named Judge confirmed the Registrar’s report. 

The petitioner appealed, , 

Mr. K. N. Sen Gupta for the Appellant. —Tho lower Court had no jurisdic- 
tion to make the order now appealed from, because the minor was residing not 
in Calcutta, but at Barisal ; and the Barisal Court alone had jurisdiction to 
hear and determine the matter. The person appointed is not a tit and proper 
person ; ho intends to deal with the property of the minor in a manner 
prejudicial to the minor’s interests. The order of thfe Chief Justice directing 
Sale, J., to hear and determine the apnlication was ultra vires. Section 14 of 
the Guardians and Wards Act directs “ the Courts” to refer the matter to the 
High Court ; and all [135] references from a Provincial Court must be heard 
bv a division Bench of the High Court, under ride 3 of the Rules of the 
Appellate Side, and not by a Judge exercising Original Civil jurisdiction. 

Mr. Dunne for G. L. Garth (and who was allowed to address the Court 
only as amicus curiot) : It is impossible that the words “ the Court ” in section 
14 of the Guardians and Wards Act should apply, because such a meaning is 
repugnant to the context, inasmuch as a “ Court subordinate to the High 
Court” cannot be the High Court itself. Rule 51 of the Rules and Orders of 
the High Court provides that all the powers conferred on the High Court by 
the Letters Patent may be exereised by a single Judge. In this case, there- 
fore, Sale, J., was “ the High Court”. Again, if section 14, clause (2), is to 
apply to the High Court, the High Court must “ report the case” ; but to 
whom could it report ? The meaning of the section is that where there are 
proceedings in tvyo Courts subordinate to the same High Court, they must stay 
their hands, and leave it to the Appellate Court to decide which of them shall 
try the case. The “ report ” mentioned in clause (2) does not mean a judicial 
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reference ; the word is not “ reference” but “ report,” and it indictites a purely 
ministerial act ; and the direcftion of the Chief Justice merely was that SALE, 
J., should continue* to hear the matter, which was already properly before 
him, and that the proceedings at Barisal should be stayed ; and it was per- 
fectly in order. Section 47 of the Act also shows that the expression 
“ District Court,” as there used, is not intended to include the High Court. 

Mr. Sen Gupta, in reply. — The term the Court ” must mean the High 
Court in the exercise of its ordinary Original Civil jurisdiction, and*“ District 
Court” is to bear the same meaning as is assigned to that expression in the 
Civil Procedure Code, i.c., it includes the High Court. If this be held to lead 
to a repugnancy in the context, then clause (3) of section 14 of the Guardian 
and Wards Act which provides for “other cases ” must apply. 

Mr. W, M, Dass, for a relation of the minor, was not called upon. 

[136] The following judgments were delivered by the Court (MacleaN, 
C.J., and Prinsep and Ameer Ali, JJ.):— 

Maclean, C.J., — Three points have been argued before us upon this appeal. 
The first is, that tlie Court below had no jurisdiction to make the order 
appealed from. The order was made upon the application of the present 
appellant himself, who is now, for most obvious reasons, saying that the 
Court had no jurisdiction to make it. In ray opinion the Court had ample 
jurisdiction to make the order. 

It is clear upon the evidence, the appellant s own evidence, that the minor 
ordinarily resided in Calcutta, and that being so, under section 9 of the Guar- 
dians and Wards Act VIII of 1890, the Court below had ample jurisdiction to 
deal with the application. 

The second point is, tliat having regard to the provisions of section 17 of 
the Guardians and Wards Act, the gentleman appointed as guardian was 
not a fit and proper person for the purpose. Hardly any argument, or 
anyfliing worth calling an argument, has been addressed to us upon this point, 
which is absolutely untenable. 

The third point is one of more importance. It is urged that the direction 
given to Mr. Justice SALE by myself, as Chief Justice, to determine the matters 
in dispute, was unauthorised having regard to the language of section 14 of 
the Guardians and Waifls Act. The short facts are these : The present appellant 
presented a petition on the Original Side of this Courr.. asking for the 
removal of the mother oF the minor from her position ol guardian of his 
person and property, and for the substitution of himself in her place. A 
rule was obtained calling upon the mother to show cause, and in the lesult 
the mother was removed, and Mr. Justice Sale, who tried the matter, directed 
an enquiry to be held before the Kegistrar, to ascertain and report who would 
be a fit and proper person to ho appointed guardian in her j)lace. That enquiry 
proceeded, and J do not think it is an unfair inference to draw from what 
appears in the case that the present appellant, finding that he was not likely to 
be appointed guardian (an oflico which he obviously desired) instituted fresh 
proceedings in the [137] District Court at Backergunge. asking for the same 
relief, which he had sought by his previous application before Mr. Justice SALE, 
alleging that the property of the minor w^as within the jurisdiction of the 
District Court and not of this Couii. on its Original Side. This was a most 
improper application. The District Judge, purporting to act under section 14 
of t^e Guardians and Wards Act, reported the matter to.this Court on the 
12th November 1897, and when the matter was brought before me, I deter- 
mined that Mr. Justice Sale should deal with it ; consequently the referenoe 
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proceeded, the Registrar made his report, and Mr. Justice SALE, upon the 
matter coming before him on the 7th of JanuarJr 1898, confirmed that report, 
and appointed a fit and proper person to he the minor’s fiuardian. 

It is from that order that the present appeal is preferred ; and it is urged 
before us that Mr. Justice Sale ‘ had no jurisdiction to try the case, and that 
the reference of the case to him by myself vv^s bad, inasmuch as the order 
of reference ought to have been made by a Division Bench of this Court under 
Rule 3 of Chapter II of the Jtules of the Higli Court, Appellate Side. I will 
deal with this objection at once. • 

That rule deals with references, and “ references ” in the ordinary accopta- 
Uon of that term. Under section 14, the District Judge has only to report the 
case, not to refer it. and all the Judge did was to rei)ort it. The “ references 
referred to u\ Rule '3 are those which are to l)e heard and d(3termined judicifilly, 
and do not apply to sucli a report as was made by the District Judge in this case. 

However, as in luy opinion section 14 does not apply tea case such as the 
present, whether the matter ought to have ho(3n dealt with by a Division Bench 
or by theCliief Justice, is a matter of no real moment. In my opinion when 
proceedings have been tjiken on the Original Hide of this Court and also in a 
District Court, the section does not apply. 

Section 14 says this : “ If proceedings for the appointment or declaration 
of a guardian of a minor are taken in more Courts than one, each of those 
Courts shall, on being apprised of the proceedings in the other Court or Courts, 
stay the proceedings [138] before itself.” If the section had stop[)od there it 
would liave been a difficult matter to contend, successfully, that the word 
“ Courts ’’ did not cover every Court, and consequently embraced a High 
Court in the exercise of its ordinary original civil jurisdiction. But to 
appreciate what the Uegislature iiitondod we must look at the whole section, 
and moreover, the whole Act. Sub-section 2 of section 14 runs as follows: 
“ Tf the Courts are both or all subordinate to the same Higli Court, they 
shall report the case to the High Court, an 1 the High Court shall determine 
in which of the Courts tlie proceedings witli respect to the appointment or 
declaration of a guardian shall bo had.” 

“The Courts” referred to in this sub-section must mean the Courts 
referred to in sub-section I, 

Then it is argued for the appellant that looking at the definition of “ the 
Courts ” in the definition clause (clause 4) “ the Court” means the “ District 
Court ” and tlie “ District Court ” includes “ a Hil[;h Court in the exercise of 
its ordinary original civil jurisdiction.” This is ingenious, but it is 
fallacious. In the first place the definition only applies “unless tliere is 
something repugnant in the subject or context, ” and in section 3 “ nothing in 
this Act shall be construed to take away any power po.ssossed by any High 
Court established under the Statute 24 and 25 Vic., c. 104.” It is not dis- 
puted that this High Court in the exercise of its oi dinary civil jurisdiction, 
having regard to section 15 of tlie Letters Patent of 1865, had power to deal 
with quesUons relating to the aupointrnent of guardians of a minor’s person 
and property, and, if so, it could not have been intended that such a Court 
should he included in section W of the Guardians and Wards Act, so as to 
make it compulsory on that Court to stay the proceedings before itself. If it 
were otherwise, we should be construing the Act so as to take away, and in a 
most direct form, a power, and a most useful and important power, possessed 
by the High Court, which section 3 says is not to he done. If, then, thijHigh 
Court in the exercise of its ordinary original civil jurisdiction is not within 
sub-section 1 of section 14, that Court was yot bound to stay the proceedings 
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before itself, and I am not- coi^cious of any powor either [139] in a Division 
Bench of the Appellate Side of the High Court, dr in tho Cliief Justice to stay 
such proceedings. * 

In this view Mr. Justice SALE was cleajrly entitled to proceed with tho 
<5a8e, and without any direction from myself. 

In my opinion the case of two petitions being presented, one in a District 
Court and one in this Court exercising its ordinary original civil jilrisdiction, 
is one not covered by, and ncft contemx^lated by the Legislature under section 
14, and that section was never intended to interfere with the clear right of 
this Court on its Original Side, to deal with the question of tho appointment 
of guardians to minors. If, then, the ease be not within sub-section 1 of 
section 14, as, in my opinion, it clearly is nob, sub-sections 2 and 3 have no 
application. It is not necessary, in tho view I take, to decide it ; hut had 
it been necessary, it is at least doubtful whether if “ the Court, ” in sub- 
section (2) be read as including a High Court in the exercise of its ordinary 
original civil jurisdiction, such a reading would not have been repugnant 
both to the subject and the context of the section. 

The appellant, therefore, fails on all the above points and the appeal must 
bo dismissed. 

As regards the question of costs, loth as I am to interfere with tho discre- 
tion exercised by the learned Judge in the Court below, I can see no good reason 
why the appellant should have been deprived of his costs up to and including 
the hearing of the rule. Tho learned Judge gives no reason for refusing the 
appellant these co^ts. He succeeded in his application to have the mother 
removed, and it must be taken that this, which was done at his instance, was 
for the minor’s beneiit. 

In my opinion ho is entitled to have his costs out of tho minor’s estate up 
to and including tho hearing of the rule, but nothing more. Tho order must 
be modified to this extent. 

As regards the costs of the appeal, there will be no costs : for tliere is no 
respondent properly served. We give liberty, however, as Mr. Justice SALE 
did, to the guardian of tho minor to allow tho costs of Mr. Gartu, who has only 
been heard as a??l^cw5 curim^ and who has assisted the Court, out of the minor’s 
estate which may coiiift to his hands. 

[140] Prinsep, J.— -1 desire only to add a few words wdth reference to 
section 14 of the Guardians and Wards Act (VIII of 1S90). In all other res- 
pects, 1 agree entirely with the judgment that has been just now delivered by 
my Lord, the Chief Justice. 

The present proceedings were commenced by an application made by 
the present appellant before the Original Side of this Court, under the provi- 
sions of the Guardians and Wards Act, for the removal of the guardian 
previously appointed by a Judge sitting on the Original Side of the High 
Court, and for the appointment of himself as guardian. After the case had 
so far proceeded that it had been referred for enquiry to the Registrar as to 
tho appointment of some particular person as a lit guardian of tho minor, 
the petitioner applied to the District Judge* of Backergunge under the Act, 
for the appointment of a guardian, alleging that that Court had jurisdic- 
tion over the matter. On hearing that proceedings had already been taken 
on the Original Side of this Court, the District Judge of Backergunge stayed 
his j^roceedings under section 14, sub-section (1), and reported to this Court 
under sub-section (2). There can be no doubt that the application made under 
J9uch circumstances to the District Judge of Backergunge was not bond fide. 
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The petitioner had already complained in his petition to the Original Side of 
the High Court, of the conduct of the guardian 'living with the minor in Cal- 
cutta, to the detriment of the estate. He, therefore, admitted the jurisdiction 
of this Court ; but it appeared that in the course of the proceedings the mother 
of the minor removed with the minor to Backergunge. It does not appear 
whether she removed permanently or temporarily. At all events this Court 
had ample jurisdiction to try the case when the petition was made. 

Cl • 

In regard to the application of section 14 of the Act, that is to say, whether 
it applies to a matter before the Original Side of*this Court, and to the same 
matter raised in the District Court outside of Calcutta, I should, myself, feel 
little difficulty in holding that it did apply, were it not for the terms of the last 
part of section 3 ^of the same Act — that saves the jurisdiction of the 
High Court established under Statute 24 and 25 Victoria, Chapter 104 ; and 
a reference to that Statute shows that the powers previously conferred on and 
exer“[141]cised by the Supreme Court, to which the High Ccurt has succeeded, 
were reserved for the High Court on its Original Side ; and even having regard 
to the terms of section 3 and the definition of “ Higli Court ” given in the 
General Clauses Act, 1808, 1 find myself unable to hold that section 14 has 
in any way curtailed this jurisdiction of the Original Side of the High Court. 

I, therefore, agree with the view expressed by my Lord, the Chief Justice, 
in holding that section 14 does not apply to any case before the Original Side 
of this Court, and that the report made by the District Judge of Backergunge 
was properly dealt with by referring it to the learned Judge before whom 
proceedings had been taken on the Original Side. 

Ameer Ali, J. — I agree in holding that section 14 of Act VI fl of 1890 
(Guardians and Wards Act) does not apply to the Original Side of this Court. I 
only wish to add a few words with reference to Mr. Sen Gupta's contention 
that inasmuch as appeals are allowed from the Original Side of the High Court, ♦ 
it, that is, the Original Side, must, therefore, be regarded as subordinate tp the 
Appellate Side of the same Court. Under section Hof 24 and 25 Victoria 
Chapter 104, the Chief Justice of the High Court had power to determine 
what Judge in each case shall sit alone and what Judges of the Court, 
whether with or without the Chief Justice, shall constitute the several Divi- 
sion Courts. Ordinarily the Chief Justice determines that two Judges shall 
sit separately to try the cases arising within the original jurisdiction of the 
High Court, but two Judges are sometimes appointed to sit together. Section 
15 of the Letters Patent, 1865, gives a right of appeal from the judgment of 
one Judge of the High Court, or from the judgment of two or more Judges 
wherever such Judges are equally divided in opinion and do not amount in 
number to a majority of the whole of the Judges of the High Court at 
the time being, but not from other judgments except to the Privy Council. 
So that if one Judge of the High Court is appointed to sit alone in the 
exercise of original jurisdiction his decisions would be appealable to the 
High Court in its appellate jurisdiction. This would also be the case 
if two Judges sat together in the exercise of original jurisdiction and dis- 
agreed. If two or more Judges forming a Division Bench on the Original Side 
[142] are agreed, there would» bo no right of appeal except to the Privy 
Council. Similarly on the Appellate Side, when two Judges sit together and 
they disagree, the judgment of the Court below is appealable to the High Court. 

If the contention put forward with reference to the subordination of the 
Original Side of ihe Court, merely because an appeal was given fro^ the 
decision of a single Judge, were correct it would follow that every Division 
Bench of this Court would be subordinate to some other Division Bench 
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of the High Court. zVgain it must be remembered that rules •f procedure, 
either for the Original Side er the Appellate Si^e, cannot be made except by 
the whole Court, 'thiis showing that the Original Side of the Court is an integral 
part of the High Court. The mere statement of these facts is, it seems to me, 
sufficient to show that it could not have beep intended that the High Court in 
the exercise of its ordinary, original civil jurisdiction should be treated as 
subordinate to any other part of the same Court. 

I, therefore, agree with my Lord in dismissmg the appeal. • 

• Appeal dismissed. 

Attorney for the Appellant; Mr. G, Ai/Smith. 

Attorneys for the Bespondents ; Messrs. Sanderson d' Co. (for Mr. Garth), 
and Babu Baj Mohon Dass (for Golam Obad Chowdhry). 

H. W. 


NOTES. 

[As regards the applicability of the Guardian and Wards Act, 1890, see also Mrs. Jnnie 
Besant v. Narayaniah, (1914) *27 M.L.J., 30. 

As regards the Original Side not being subordinate to any other side of the High Court, 
see also (1904) 8 C. W .N.. 797.1 


[ 26 Cal. 142 ] 

ORIGINAL CIVIL. 

The 2(Hh, *^Ist and 2t^nd Jane and ISth July, 1898 > 

Prksent : 

Mu. Justice P. O'Kinealy. 

Motichand and another 
versus 

Fulchand and another. ' 

Contract — Sale of Goods — Offer of Performance — Tender of railivay receipts 
indorsed in blank — Goods not available — Goods subject to 
demurrage or freiyht — Duty of seller. 

P agreed to sell and F to buy certain goods to bo delivered to F in April-May 1897. 
The contract of sale contained (inter alia) the following clauses ; — 

“ (10) T^ho goods to be tendered fully 48 hours before the expiration of the pre.sent 
term of 72 hours granted by the railway company in order to [143] enable buyers to v;eigh 
sample, and inspect the same ; and the delivery not to be considered complete until the 
samples have been refracted atii examined, and any dispute about quality, &c., settled. 

“ (11) If railway receipt be tendered, such to be handed to buyers 48 hours before the 
goods are liable to demurrage under the present term of 72 hours granted by the railway 
company.” 

P, not having, before the 31st ^lav, goods of his own to meet the contract, arranged 
with H for certain goods of tf’sto be delivered under it and tendered to F, On that day, 
certain railway receipts, which had been indorsed in blank by in respeet of the said 
goodt, were tendered to F. F was n ady to pay for the goods ; but, before tendering the 

* Original Civil Suit No. 136 of 1898. 
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price, he insist^ upon an endorsement of the railway receipts by II to P and by P to him- 
self. P was unable to point out the goods to be delivered under the contract, nor could he 
indicate the wagon-numbers. P* refused to procure the endorsements, required by F\ and 
thereupon F declined to take delivery as proposed, though ho tendered the price in exchange 
for the goods. 

Held, that, F not having had an opportunity of inspecting the goods as provided by the 
contract, the tender made as aforesaid by P was not such an offer of performance of the 
contract as F was bound to accept. 

Held, also, that F was not bound to accept a tender of railway receipt for goods 
subject (as some of these were) to demurrage, nor for gdbds on which freight had not been 
paid (as was the ca.se with some of those goods), nor for goods that were not available on the 
31st May, as in the present case. 

In order to e.stablish a valid tender of the goods, it was for P to show that had F taken 
the railway receipts, thd railway company would have been bound to deliver the goods upon 
production of tbn receipts ; and F was under no duty to point out to P that the tender was 
defective. P’s duty under the contract arose when a sufficient tend'a* was made to him, 
and not till then. 

Failure to justify an alleged l"’cach of contract upon one ground only, which is found 
insufficient, docs not disentitle the defendant to rely upon other grounds which hi. s rights 
under the contract entitle him to rely upon. Cowan v. Milburn (18G7) L. R., 2 Exch. , 
230, and Mothoormohun Hoy v. Bank of Bentjal, (IS78) T. L. R. 3 G.il., 892, referred to. ' 

On the 29tli September 1896 the defendant Fulchand contracted with one 
Pursottora Lall to purchase from him 50 tons of linseed ; and on the 23rd 
October he contracted to buy 100 tons of wheat. Both tlio linseed and the 
wheat wore to be delivered at the Howrah liailway Station in April-May 1897. 

[144] The contracts contained {inter aha) the clauses set forth in the 
foregoing head note. 

Until the 30th or 31st May, the seller had no goods to deliver ; but on the 
29bh May he sent to the defendant separate delivery orders in respect of each 
contract. The defendant’s qomasta took them to Flowrah, with money to 
pay for the goods ; but the seller’s gomasia, who attended on his master's 
behalf, was unable to point out the goods or give the wagon-numbers inasmuch 
as the delivery orders did not then, or at any subsequent time, indicate 
them. On the same day, however, the 29th May, a letter was written on the 
seller’s behalf to the defendant offering that the seller’s gomasia would point 
out the goods on the 31st May, and stating that the*" seller had made com- 
plete arrangements for delivery of the goods. ^Phe parties, accompanied by 
their respective attorneys, attended at Howrah accordingly, when Pursottom 
Lall handed over certain railway receipts covering goods belonging to one 
Hurdut Roy Chamaria, from whom Pursottom Lall had borrowed the goods in 
order to deliver them. 

The plaintiff’s attorney then handed over to the defendant’s attorney 
seven railway receipts for the 100 tons wheat, and two railway receipts each 
for 25 tons of linseed. These receipts had been endorsed in blank by Hurdut 
Roy Chamaria. The defendant was ready to pay for the goods ; but before 
tendering the price of them, the defendant’s attorney required an endorsement 
of the railway receipt from Hurdut Roy Chamaria to Pursottom Lall and 
from Pursottom Lall to the defendant. The plaintiff’s attorney refused to get 
the endorsements, saying that they were not necessary, and that the goods 
were deliverable on presentation of the railway receipts as they stood. 

The defendant’s attorney then formally tendered the price in exchange 
foV the goods ; but the plaintiff’s attorney offered in return only the raikway 
receipts, which were refused. 
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The goods covered by the railway receipts belonged to Hurdut Roy 
Ghamaria who had not been, paid for them; nor had the freight on them 
been paid. , * 

[IMJ After the defendant’s refusal to accept the railway receipts, 
Pursottom Lall assigned his cause of action in respect of both contracts, to 
the plaintiffs, who subsequently brought this action. 

Mr. Avetoom and Mr. Kni(jht for the Plaintiffs. 

Mr. Hyda and Mr. Sinhn for the Defendants# * 

The judgment of O’Kinealy, J., was as. follows ; — 

In this case the plaintiffs sue to recover the sum of Rs. 852-8-0 as 
damages for the neglect and refusal of the defendants to take delivery of 50 tons 
of linseed which they had contracted to purchase on the 2yth of September 
1890 ; and to recover the sum of Rs. 213-4-6 as damages for the neglect and 
refusal of the defendants to take delivery of 100 tons of wheat which they had 
contracted to purchase on the 23rd of October 1896. The contracts were made, 
the plaintiff’s alleged, by the defendants with one Pursottom Lall, who was the 
seller of the goods, and after the date of the neglect and refusal relied on by 
the plaintiffs, Pursottom Lall, on the 13th of November 1897, assigned his 
causps of action in respect of both contracts to the plaintiffs for valuable 
consideration. The defendants are sued as partners in the firm of Hurnand 
Roy Fulchand, and the only ground upon which it is sought to make Sewmukh 
Roy liable is as a partner in that firm. I may sav at once that the evidence 
before n)e is wholly insufficient to show that he is now, or was at the time the 
contracts were made, a partner in the firm and, therefore, as against him (he 
was not represented at the trial) the suit must be dismissed with costs. 

The third paragraph of the plaint sets forth the circumstances upon which, 
in addition to the contracts and assignment, the plaintiffs rely in support of 
their claim. It is as follows : “ That on or about the 26th and Slst days of 

M:iy*1897 the said Pursottom Lall, in accordance with the said contracts, and 
in pursuance thereof, duly forwa.rded delivery orders in respect of the goods 
s ■)ld under the said contracts to the defendants, and offered to deliver, and at 
all due times was ready and willing to deliver, the said goods to the defendants, 
but notwithstanding the defendants neglected and refused to take delivery of 
the said goods or any part thereof.” 

[146] In the third paragraph of his written statement the defendant 
Fulchand traverses every one of these allegations, but admits that " the said 
Pursottom Lall tendered to Ibis defendant certain railway receipts purporting 
to have been granted to one Flurdut Roy Ghamaria and purporting to have 
been blank indorsed by him.” 

The fourth and fifth paragraphs of the written statement are as follows : 

“ This defendant is informed and believes that the said Pursottom Lall was, at 
the dates mentioned in the last preceding paragraph, in insolvent circumstances, 
and that he was heavily indebted to, amongst others, tlie said Hurdut Roy 
Ghamaria, and that the goods for which the said receipts purported to have 
been granted were the goods of the said Hurdut Roy Cliamaria and nob the goods 
of the said Pursottom Lall, and that he was not in a position to deliver or 
transfer the same to this defendant, and thaS the said Hurdut Roy Ghamaria 
had not been paid for the said goods. This defendant was alw^ays ready and 
willing to take delivery of the said goods contracted for as aforesaid, and to pay 
for the same, and he offered to do so, and demanded delivery of the said goods, 
but the said Pursottom Lall refused to deliver the said goods,* and only offered 
to this defendant the said receipts, and did not even show to this defendant or 
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to any oife on his behalf the goods for which the said receipts had 
been granted.” ^ • 

It is not necessary to refer to a further defence, ha¥ing reference to the 
assignment of the 13th of November 1897, as that was adandoned at 
the hearing. 

Both the linseed and the wheat were to be delivered in April-May 1897, 
and the w^holo of the evidence given in this case relates to what took place 
during th¥. last week of May 1897 between Pursottom Liill andFulchand, and 
with reference to the deliveries under these contracts. 

It appears from this evidence that in the laLter end of May Pursottom 
Lall’s affairs became involved, and he was deeply in debt. His gomasta 
Dumun Lall, who was called, said ho had paid off a sum of Ks. six lakhs by the 
end of May, and that ho then only owed lis. 60,000 or Rs. 70,000, and from 
the evidence p47] of Hurnand Roy, it is clear that Pursottom Lall was in 
great difficulties. He had, in fact, no goods to tender under these contracts 
at any time before the 31st of May. I am satisfied that this was so from the 
evidence of Dumun Lall and Hurnand Roy. 

There is no douht that the market was a falling market, and Pursottom 
Lall was anxious to obtain from his buyers the difference between the market 
rate and the contract rate, if he could do so without being under the necessity 
of making an actual tender of the goods, and he might have succeeded had he 
not been dealing with persons wdio knew' he had no goods to deliver, and who 
were determined not to accept anything short of the actual goods contracted for. 

The first action taken in respect of those contracts was by Pursottom Lall 
on the ‘26th of May. On that day he wrote to the defendant enclosing one 
delivery ordor for both the wheat and the linseed, and requesting him to send 
a man to the Howrah station with money to take delivery of the goods 

On the 27th Pursottom Lall caused Babu A. K. Mukerjee, a pleader of the 
Small Cause Court, to write to the defendant pointing out that the deliji'ory 
order had been sent to him, and that he had not taken delivery of and paid 
for the goods, and calling upon him to pa\ for and take delivery of them within 
twenty-four hours. The letter ends : “ In default of compliance my client 

will look to you for the difference between the contract rate and the market 
rate.” In the meantime the defendant had returned the delivery ordor to 
Pursottom Lall, enclosed in a letter, dated the 26tk of Mav (but which 
Pursottom alleged he did not receive till the 28th), demanding separate delivery 
orders in respect of each contract, and these delivery orders w^ere delivered to 
the defendant on the morning of the 29tli of May. They were addressed to 
Dumun Lall, w'ho was the gomasta of Pursottom Lall, and are in this form : — 
“ lie Contract No. 29, dated 23-10-96, for 100 tons wheat. 

“ Please deliver to Messrs. Hurnand Roy Fulchand 100 tons wheat under 
the above contract on receipt of the price thereof and of gunny bags.” 

[IM] “ Ee Contract No. 1299, dated 29-9-96, for 50 tons linseed. 

“ Please deliver to Messrs. Hurnand Roy Fulchand 50 tons linseed under 
the above contract on receipt of the price thereof and of gunny bags.” 

When these delivery orders vjiere received by the defendant, his gomasta 
took them to Howrah station with money to pay for the goods. He says : 

I took more money with me than the amount that I calculated.” (Shewn 
Exhibit B.) “This is the calculation : It amounts to Rs. ll,602-B,^on the 
contract for 1,092 bags of wheat, and Rs. 305-12 is the price of gunny bags.” 
(Sfcewn D.) “ The price of the 50 tons linseed was Rs. 6,649-8-0 and Rifbees 

190-15-6 for the gunny bags. The total is not given. The wagon-number or 



FULCHAND <feo. [ 1898 ] 


I.L.R. 26 Cal. 149 


pile-number is always given in delivery orders. These particulars'* were not 
written on the deliyeiy orders I got. I said to Dumun, 'give me the goods, give me 
all the particulars.’ that is. as to which shed they were in. where they were. He 
said he had no information as to the goods. Then I went to Mr. Earr's office 
and had a letter written.” This meeting with, Luchminarain on the 29th at 
Howrah was put to Dumun Lall in cross-examination, but he denied tliat he 
saw Luchminarain at Howrah on that day. I have no doubt that this denial 
is untrue. Mr. Pugh’s letter of the 29th of May contains a circuipstantial 
account of that meeting, and J^ad that portion of* Mr. Pugh’s letter been an 
invention of his clients, 1 have no doubt that Mr. Leslie would have said 
‘SO in his letter in reply of the Slst May, and would not have confined 
himself to the colourless statement “ without admitting any of the state- 
ments contained in your letter.” Dumun Lall, in cross-examination, was 
forced to admit that he was not in a position to point out *tho goods on the 
29th, or give the wagon or pile numbers, and I have no doubt that he admitted 
liis inability to do so to Luchminarain at Howrah on that day. 

When Luchminarain went to Messrs. Farr and Pugh’s office on the 29th, he 
instructed Mr. Pugh to write the letter I have referred to above, in answer to the 
pleader’s letter of the 27th, and in this letter, after detailing the interview at 
Howrah between the defendant’s gomasla and Dumun Lall, he states this : “ Our 
fl49] clients’ nionih gomasla will attend at the Howrah station again on 
Monday morning, and will again take with him the cash for payment of the 
goods, and we have to request that the sellers will be good enough to be in 
attendance prepared to furnish the vragon, and pillar or pile numbers, and to 
point out the goods intended to be delivered to our clients under the contracts 
above mentioned in the usual and customary manner, and will be present 
when samples for refraction are drawn and sealed. Meanwhile we are in- 
structed to return the two delivery orders, which we do herewith, with the 
request that the sellers will add thereto the wagon and pillar numbers and 
return the delivery orders to our clients before 5 o’clock this afternoon ” 

These delivery orders were not returned to the defendant till the 31st, 
and then they were apparently in the same condition as before. They were 
enclosed in a letter from Mr. Leslie to Mr. Pugh, in which he says : “ We are 
instructed to say that if your clients \vill call at Howrah at any time between 
12 noon and 5 P.M. to-d^y with the delivery orders, which we return herewith, 
•our client Babu Pursottom Lall, or his agent Dumun Lall, wdll point out 
the goods and give your clients delivery. We may mention that our client 
has made complete arrangements with Babu Hurdut Roy Chamaria, one of the 
leading produce dealers, for delivery of the goods sold to your clients, and your 
clients will be expected to pay for and take delivery thereof. Should your 
clients, however, fail to pay for and take delivery of the goods in terms of the 
contract, our client will liold them liable for tlie dift’eronce between the market 
rate and contract rate, and for any other loss and damage, costa, chargee, and 
expenses he may suffer or sustain by reason of your clients’ breach of contract.” 

This brings us to the 31st of May, the last day for giving delivery under 
these contracts, and the important question in tliis case is whetlier, as the 
plaintiff contends, Pursottom Lall made an offer of performance of each of the 
contracts on that day, which the defendant was bound to accept, or whether, 
as the defendant contends, no such offer of performance was made to him at all, 

Wl^bt took place at Howrah on the 31st is deposed to by all [ISO] the 
witnesses who were called. Mr. Leslie, his assistant Debendra Nath Gfeoss, 
the Siball Cause Court pleader A. K. Mukerjee, with Hurnand Koy and Dumun 
Lall, were there, with Pursottom Lall, for the purpose of enabling the latter 
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to perform^ his parfc of the contract. Mr. Pugh, with a Small Cause Court 
pleader and his clients’ gomasta Luchrainarain, went there, to enable the 
defendant to perform his part of the contract. It is atrapge that such an array 
of legal talent should be required to give and take delivery of 50 tons of linseed 
and 100 tons of wheat, if either party were really desirous of carrying out the 
contract, and I have no doubt tfiat both partiei^ were playing a game. Pur- 
Bottom Lall wanted to put himself in a position to claim the difference between 
the contract rates and the market rates on the 31st of May without being 
compelled to deliver the goeds covered by the contracts, and the defendant,, 
on the other hand, was prepared to insist upon fhe actual delivery of the goods 
because he believed that Pursottom Lall had no goods to deliver. 

After the interview at Howrah Station between Dumun Lall and 
Luchminarain on the 2ybh, and Mr. Pugh’s letter of the same day, it became 
clear to Pursottom Lall that ho must endeavour to procure goods for the purpose 
of making a»tender under his contracts, and in order to do this he came to an 
arrangement with Hurdut Hoy Chamaria, the bannin to Messrs. B. D. Sassoon 
k Go. on the 30th of May. 

Hurdut Roy says of this arrangement : “ J^efore J went to Howrah on 
31sb May there had been an arrangement between me and Pursottom Lall. 
Babu Pursottom Lall is a friend of mine, lie requested me to give him some 
help in giving delivery of certain goods from Howrah, and he also requested 
me to go to Howrah for this purpose. The goods wore wheat and linseed. 
He said to mo ‘ I have sold goods to certain parties. Jf my buyers ask me 
for delivery of the goods, will you deliver goods to them on my behalf T 1 said 
‘ all right.’” Then, afterwards, on the 31st, he made over railway receipts for 
linseed and wheat to Pursottom Lall. Probably some were made over on the 
30th. The goods covered by those railway receipts wore not his, but the goods- 
of the consignees who handed him the receipts on the 30th or the 31st 
[151] of May. He knew nothing about these goods himself, and he could 
not swear that the goods covered by the railway receipts had arrived oti the 
31st of May, or when they arrived. The receipts were handed over to 
Mr. Leslie, and ho says that at Howrah, Mr. Pugh came to him and said that 
he had come on behalf of Hurnand Roy Fulchand. lie then tendered to 
Mr. Pugh seven separate railway receipts for 100 tons of wheat in all, and 
two railway receipts each for 25 tons of linseed. He ^says : “ I believe I told 
Mr. Pugh the goods were ready for delivery. Mr. Pugh went with his client, 
upstairs to the Goods Superintendent. 1 waited for some time, and as Mr. Pugh 
did not return, I went upstairs and found Mr. Pugh in consultation with the 
Goods Superintendent. 1 asked him if he had not made up his mind yet. 
He said he wanted the railway receipts which wore endorsed by Hurdut Roy 
Chamaria, who, I believe, was the consignee named in the receipt. He wanted 
these receipts to be endorsed to Pursottom Lall, and then endorsed by Pur- 
sottom Lall to his client. I told Mr. Pugh it was wholly unnecessary as the 
goods were deliverable on the receipts in their present condition, they being 
endorsed by the consignee. Mr. Pugh tendered me a bundle of notes, which he 
said was the price of the goods ; showed me a bundle of notes, which he said 
was the price of the goods, whicli he said ho would not pay till he had the 
railway receipts indorsed by the^huyers.” 

Mr. Leslie says the goods were in the Howrah Station at the’ time he 
tendered the receipts, and he again says : “ It is perfectly true, as stated in 
my day book, that the goods were ready for delivery, and would be delivered 
db production of \;he railway receipts.” But it is clear that Mr. Leslie iehere 
expressing his belief, and is not speaking from actual knowledge. He was 
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under the impression that the goods were Puraottom Lall’a, and ,^h at they 
were sold to him by Hurdut Koy Chamaria on credit. That w’o know is not 
ihe case. He says* he^was taken to the godown ancl was shown the ha^s for 
delivery, but he did not check the bags, and I think the result of his evidence 
is that he believed the goods had arrived from what he was told and from the 
entries in the railw'ay receipts.^ From the entry in receipt No. 4 (Exhibit 
No. 1) it aijpears that the goods covered by [152] that receipt were not avail- 
able for delivery until ‘the 2nd of June 1897. Mr. Leslie docs not seem to 
have observed whether the freight was paid for ^he goods covered* by the 
receipts which he tendered to Mr. Pugh ; wm know now that it was not paid 
in respect of any of the goods covered by the receipts which he tendered to 
Mr. Pugh, and which were put in evidence at the trial. Mr. Leslie made this 
further statement which 1 think is important in this connection : “ It was not 
suggested that the money should be paid before the roceiptfs were given up: 
but 1 would have refused to give the receipts without the money. I said : 

‘ Here are ihe receipts, give me th(3 ino!iey, and I will give you tho receipts. ' 
I would not have parted witli tlie receipts without getting the money. Hurdut 
Roy Chamaria had not yet been paid for tho goods.” He was recalled the 
next day and asked to explain that statement, and ho says this : ‘ I meant I 
would not have given up the receipts for tho purpose of taking delivery of the 
goods mentioned in them without being paid for them, but my impression is that 
Mr. Pugh asked me to let him take them upstairs to the Goods Superintendent 
for the purpose of making enquiry about them, and that I did give them to 
him, not for the purpose of taking delivery of the goods on them.” 

It does not appear that Mr. Leslie knew at this time what tiie terms of 
the contracts were, and I take the result of his evidence to bo this : that he 
was of opinion, and that he acted upon the o})inion, that the tender of the 
receipts in their then form and under tho circumstances then existing, was 
equivalent to a delivery of the goods contracted for, and was suiheient to entitle 
him tg demand immediate i)aymont of tho price of tho goods. 

Mr. Pugh’s evidence is to the same effect. He says : “ When 1 got to 
Howrah I saw Mr. Leslie. I said I had come to gob delivery of the goods and 
had the money, lie said ‘ Hero are the railway receipts for 341 bags of 
linseed ’ and asked me to state if I would take them.” 

“ Q. ‘ Take what ’ ? 

“^.‘Take delivery.* 

*' 1 looked at the receipts, and said they wore blank-endorsed by Hurdut 
Roy Chamaria. I then asked Mr. Leslie if he would lot [153] me have the 
receipts. He said : ‘Yes, if you will pay for them.’ I then asked him if he 
would wait a few minutes while I went and saw tho Superintendent. He 
said ‘ All right.’ ” Then Mr. Pugh went upstairs and saw the Superintendent, 
and while in conversation Mr. Leslie followed them. He then goes on to 
say : “ Then Mr. Leslie camo upstairs and asked me if 1 was i)repared take 
the receipts. Then we went downstairs, and 1 said ‘you must have the 
receipts endorsed by Hurdut Roy Cliainaria to Pursottom Lall, and by 
PuYSottom Lall to my clients.’ I told him that in consequence of the conversa- 
tion I had with Mr. Burbridge. Mr. Leslie said, ‘ there is no use in doing 
that, you must take them as they are.’ Mr. Leslie then tendered me the 
receipts for the wheat : seven receipts. They were in the same condition 
when I saw them as the linseed ones. I said ‘ you must have them endorsed in 
the same way.’ He said he would not do that. On that I said, ‘all right. 
I hav^got the money for all the goods here, and I will tender it to you. Do 
you want to take the numbers of the notes ? * He said, ‘ no.’ He then asked 
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mo if I take the railway receipts as they then stood. ^ I asked him if he 

would wait till I had seen Mr. Burbridge again. He said, * No.’ You must 
pay for them and take them now as they are. I can't, wait any longer.’ On 
that I said I would not take them and went away.” 

It appears that Mr. Pugh did not make any enquiries as to whether the 
goods were in the Howrah Station, and he took no objection on that ground, 
neither did he take any objection on the ground that the freight on the goods 
covoredoby the receipts had not been paid, though he knew that the freight 
had not been paid for the linseed. He insisted upon the special endorse* 
ment in consequence of the Goods Superintendent telling him that such an 
endorsement was necessary, as otherwise the delivery of the goods might be 
stopped by notice from Hurdut Roy Chamaria or the consignees. And with 
reference to the non-payment of freight, he says in his cross-examination : 
" If freight had not been paid on the goods, there would, T suppose, have been 
no dilhculty in deducting the freight from the money, or deducting the demur- 
rage from the money. As far as J know it has never been done.” 

[154] Now that being what occurred at Howrah, the question arises 
whether the plaintitf is right in his contention, Uiat what Mr. Leslie did on 
the 31st of May was a sutticiont olTer of performance which the defendant 
ought to have accepted. This brings me to the terms of the contracts and 
of the railway receipts which were tendered by Mr. Leslie. 

Under the first clause of the contracts the goods are to be delivered in dry, 
sound, and merchantable condition. Clauses 10, 11 and 12 are as follows: — 

“ 10, The goods to he tendered fully 48 houi s before the expiration of 
the present term of 72 hoars granted by tiie railway company in order to 
enable buyers to weigh, sample, and inspect the same, and the delivery not to 
be considered complete until the samples have been refracted and examined, 
and any dispute about quality, <fec., settled. 

“ 11. If railway receipt be tendered, such to be handed to burners 48 
hours before the goods are liable to demurrage under tlie present terms of 72 
hours granted by the railw'ay company. 

“ 12. Sellers must be present at the time of delivery to inspect the 
weighing and sampling ; should they fail to do so after notice to sellers or to 
selling brokers, buyers will weigh and sample within usual railway working 
hours, and sellers must abide by the result.” 

It is contended by the defendant that under those clauses he was entitled 
to have the goods themselves delivered to him,* and a suflicient opportunity 
given to him to examine the goods for the purpose of seeing whether what was 
tendered to him was of the description, quality and quantity contracted for, 
and that he was not bound to pay for the goods until he should have had 
this opportunity, and the delivery should have become complete. He says 
it is clear that no such opportunity was allowed him, that Mr. Leslie’s 
procedure was intended to force him to pay the price of the goods uncon- 
ditionally upon tender of the railway receipts, and that, therefore, such a 
tender was not an offer of performance, such as he was bound to accept. 

I think the defendant’s contention is sound. I gather from [155] the 
evidence that Mr. Leslie would not have given up the receipts in order 
to enable tl;e defendant to obtain delivery of the goods without first paying 
the price of the goods, and I do not think he was justified in taking up that 
position under the terms of the contracts. Besides, even if ho were justified 
in taking up that position on the Slst of May 1897, the plaintiff must, ifl order 
to succeed, show that the goods covered by the railway receipts tendered to 
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Mr. Pugh on behalf of the defendant, were goods of the description tfibntracted 
for, and there is no, evidence before me, upon which 1 can rely, to show that 
that was the case. • 

Again, the defendant contends that he was not bound to accept a tender 
of railway receipts for goods subject to demurrage, nor for goods not available 
for delivery on the Slst of Ma]^, nor for goods in respect to which the freight 
had not been paid at the time the receipts were tendered to him, and I am of 
opinion these contentions are also sound. Now when we turn to thea*eceipts 
which have been put in evidence, that is to say' four of those tendered to 
Mr. Pugh by Mr. Leslie, we find this : 

From Exhibit No. 1 which is a railway receipt for 136 bags of wheat, it 
appears that the goods were not available for delivery until the 2nd of June, 
and there was a sum of Rs. 214-4-0 chargeable for freight. '* 

From Exhibit No. 2, which is a vail way receipt for 135 hags of wheat, it 
appears that there was a sum of Rs. 1B9-14-0 to pay for frieght, and the goods 
were under demurrage on and before the Slst of May. These are tw’o out of the 
seven receipts tendered by Mr. Leslie under the contract for 100 tons of wheat. 

The other receipts have not been put in evidence and there is no evidence 
of their contents before me. I think the tender made under the wheat 
contract was wholly insufficient, even assuming that a tender would be good if 
made of clear receipts for available goods not subject to demurrage. 

1 am of the same opinion with reference to the receipts tendered in 
respect of the linseed contract. These show’ that the linseed covered by them 
was available on the 3lat, and was not subject to demurrage, but upon one 
receipt tliere was a sum of [1S6] Rs. 280-10-0 payable for freight, and upon 
the other a sum of Rs. 316-3-0. I do not think a tender of these receipts was 
a sufficient tender. 

The defendant objects to the tender of the railway receipts generally upon 
thog/ound that there had bean no attornment to him by the railway company. 
He contends that, at the very least, it lay upon the plaintiff to show that had 
the defendant taken the receipt tendered to him, the railway company w’ould 
have been bound to have delivered the goods to him on production of the 
receipt. 1 think that is a sound contention, Wc know that the company would 
not have delivered the gpods without prepavment of the freight, and it appears 
from Mr. Pugh's evidence that the Goods Superintendent told him that, if 
the railway receipts were only blank endorsed, he w^ould not deliver the goods 
to the defendant in case a notice to detain the goods was given him by 
the consignee. 

It is contended by the plaintiff that the evidence of Diimun Lall shows 
that they were prepared to deliver on the 31st of May the goods contracted for; 
but I do not so read his evidence. No doubt he said the goods covered by the 
railway receipts w’ere at Howrah on the 3 1st of ^May, hut in liis cross-exam- 
ination wdioii Exhibit No. 1 was shown to him he admitted that he could not 
say whether on the 31st of May there were goods ready for delivery against 
any of the railway receipts. He never inquired whether the freight had been 
paid. He states expressly that his maslfer Pursottom Lall had nothing to do 
with the goods covered by tiie railway receipts, and his investigation of the 
goods, even according to his own statement, amounted to this, that, with 
respect to the goods mentioned in one or two of them, he compared the 
marks on the goods and the receipts for the goods. 

the truth seems to he that neither Pursottom Lall, noV those assisting 
him on the Slst of May, bad their attention directed to the goods.tbemselves to 
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any exte6fc. They were dealing with the railway receipts, and it is clear that 
it was upon the railway receipts they dependftd for putting the defendant in 
the wrong and making him liable for the differences lunier the contracts. 

Then it was also pointed out, on behalf of the plaintifts, that [167] on the 
31st of May no objection was taken on behalf of the defendant, on the ground 
that the tender was not in accordance with the contract, or that the freight 
was not paid, or that the goods covered by some of the railway receipts were 
not then available for delivery, and that, if these objections had been then 
taken, they would have heeii dealt with, anil the goods would have been 
delivered in strict accordance with the terms of the contract. Assuming those 
things would have been done, tliougb the evidence does not seem to me to 
lend much supiKU't to those assertions, T do not think the defendant was under 
any duty whatever to point out to rursottom Lall that his tender was 
defective, or to give liiin an opportunity to supplement it. Ilia duty arose 
under the contracts, when a sutlicient otler of performance was made to him, 
and not till then. 

It was contended furtlier tlnit as the defendant, when the railway receipts 
were tendered to him, only required that they should he endoracfl in the special 
manner, he was not entitled now to roly cn anything hut the refusal of Tursottom 
Lall to so endorse them, and that the plaintiff was entitled to recover if he 
could show that the railway company would deliver the goods without this 
special endorsement. I do not think ho has sliown tiiat ; but apart from that, 
I do not think the contention is a sound one. If by virtue of the contracts the 
defendant was (?n titled to have coi'tain things done in order that the offer of 
performance made to liim should be binding on him, tl)c*n I think he is now 
entitled to rely upon the position which his rights undrir the contract cinpowored 
him to take up on the dlstof May, no matter whether he took up that position 
then or not. Itv^an only he on some ground of estoppel tliat he is disentitled to 
do so, and no estoppel could arise under tlie circumstances of this case. That 
a person who justifies an alleged breach of contract upon one ground only, •which 
is found insufficient, is not for that reason disentitled to rely uj)on other 
grounds, wliich his rights under the contract entitle him to rely upon, has been 
recogni.sed in many case.s. See Cowan v. Milbnrn, (I8f37) li.li., 2 Lxch., 230; 
MotJioormohiin Roy v. Bank of Benrjal, (1878) I.L.R., 3 Cal., 392. 

[158] The plaintiff’ also sued to recover a sum of lls. 85-5 as assignee oi 
Pursottom Lall under the following ciicumstances : - 

On the 23rd of October 1890 the defendant contracted to purchase 50 tons 
of wheat from Pursottom Lull at lis. 4-4-10 per bazaar maund, delivery Ajiril 
and May 1897 ; and on the 23rd of November 1890, the defendants contracted 
to sell 50 tons of the same quality of wheat, delivery April and May 1897, at 
Rs. 4-3 per bazaar luaund. This portion of the claim was disputed in the 
defendant’s written statement, hut was admitted at the hearing. Tiiore wilJ, 
therefore, be a decree for tiui plaintiff for the sum of Ks. 85-5. 

I think the defendant is entitled to the general costs of the suit, hut the 
costs incurred by the plaintiff in consequence of the defendant’s not admitting 
the claim for Rs. 85-5 should be deducted from the general costs."*' 

Attorneys for the Plaintiff^: Messrs. Leslie d; Soyis. 

Attorneys for the Defendants : Messrs. Farr and Pugh, 

H. W. 

• An appeal was brought in this case but was struck of! for default in ajipearSnoe.—^il 
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[See also (1899) 26 Cal., 586 ; (1901) 8 Bom. L.R., 2G0 as regards tbo right to roly on a 
‘ground other than that fisst alleged.] 


* [26 Gal. 158] 

CRIMINAL REVISION. 

The '2nd Novemher, IMJh. 

PllKSElSiT : 

Mr. Justice Stevens /nd Mr. Justice Pratt. 

Bajoo Singh Petitioner 

Queen - E rti press O ppos i te 1’ a r t y . 

Public Servant — Penal Code {Act XLV of I SCO), section 21 and section 
180 — Surveyor employed by the Collector. 

Tho Collector acting in the maiiagomont of a/r/ins ?nehal, tho property cl th<* Govern- 
ment, is as much tho Govoriiment within the moaning of section 17 of the Penal Code, as 
when he is exercising any other of the duties of his otticial position. A surveyor employ- 
ed by the Collector in the khas mehal department to make a survey of a certam portion of 
a water course is a “public servant ’’ within the meaning of section 21 of tho Penal Code. 

[159] Reg. v. liamajirar, (1875) 12 Bom., H. C., 1 ; and Chatter T.al v. Thacoor Per shad, 
(1891) I.L.R., 18 Cal., 518, referred to. 

On the application of certain raujats of Kamalkhap, whicJi is a hhas mehal 
estate of the Government tho J)eput> Collector of Gya ordered the Oflice 
Surveyor to prepare a map of a water-course within the mehal, which order 
was confirmed by the Collector. The accused came to the spot with four or 
five other persons and (obstructed the surveyor in his woik, and the latter was 
compelled to retire without making any survey of the water-course. He sub- 
mitted liis report complaining against the accused, who was convicted by tho 
Deputy Magistrate of Gya and scmtenced to pay a tine of Rs. 20, or in default 
to undergo rigorous imprisonment for three weeks. The accused moved the 
High Court and obtained a rule, 

Babu Dasrathi Sanyal appeared on behalf of the Accused. 

No one appeared on behalf of the Crown. 

The judgment of the Higli Court (Stevens and Pratt, JJ.) was as 
follows : — 

The petitioner in this case was convicted under section 186 of the Indian 
Penal Code of voluntarily olistructing a public servant in the discharge of his 
public functions. The officer obstructed in fhe present case was a surveyor 
employed by the Collector in the khas 7w#7/a/ department, and the functions in 
which he was obstructed were making a survey of a certain portion of a 
water-course which was in dispute It has been contended before us that a 

* Criminal Revision No. 730 of 1898, made against the order passed by Babu Trailakya 
Nath Bhuttacharjee, Deputy Magistrate of Gya, dated the 3rd of August 1898. 
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distinctiotv must be drawn between the Government in the exercise of ite 
functions as a proprietor of an estate and jn that of its duties of general* 
administration, and that looking to the definition of thg word “ Government’* 
in section 17 of the Indian Penal Code, the surveyor obstructed in the present 
case was not a servant of the Government. In support of this contention, 
two cases have been cited to us, Eeg. v. Ramaiirav, (1875) 12 Bom. H. C., 1 ; 
Chatter Lai v. Thacoor Pershad, (1891) I. L. H., 18 Cal., 518. Neither of 
these cases is in point. Neither of them deals with the question before us. 
In each case it was decidedr tliat the particular jDerson in question in that case 
was not a public servant within the delinition in section [ 160 ] 21 of the 
Indian Penal Code. We think that the contention is unfounded. W'e think 
that the Collector, acting in the management of a khas mchal, the property of 
the Government, is as mucli the Government within the meaning of section 17 
of the Indian Penal Code as when he is exercising any otlier of the duties of 
his oflicial position. It seems to us that the 9th clause of section 21, which 
contains the definition of the term ‘ public servant,' is intended to include 
officers whose business it is to care for the pecuniary interest of the Govern- 
ment. We think that the Surveyor in the present case was a public servant,, 
and that the duty upon which he was engaged, when he was obstructed, was 
a public duty. We therefore discharge the rule. 

S. C. B. Rule (hscharged. 


I 26 Cal. 160 ] 

APPEfiLATE CIVIL. 


The 10th July, 1h98. 

PKE.SENT ; • 

Mr. Justice Bankh.tee and Mr. Justice Stevens. 


Shyaina Charan Maudal Plaintiff 

versus 

Ileras Mollah and others Defendants.^ 


Interest — Interest on arrears of rent — Waiver — Omission to claim rent for 
some years at the stipulated rate, whether amounts to a waiver — . 
Evidence Act (/ of 1H72), section 92 — Evidence of 
Conduct, lohether admissible in evidence. 

The mere omission to claim interest for some years from a tenant at the rate stipulated 
in the lease does not amount to a waiver of the landlord’s right to claim interest at such rate 
Johoory hall v. Bullah hall, (1879) I. Ij. R., 5 Cal., 102, followed. 

** Appeal from Appellate Decree No. 828 of 1897, against the decree of Babu Rajendra 
Kumar Bose, Subordinate Judge of 24 Pergunnahs, dated the 30th January 1897, modifying 
the decree of Babu Hari Nath Roy, Munsil of Baruipore, dated the 31st of July 1896. 
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Evidence of conduct, as for instance return of the lease, is admissible in cvf^ence under 
section 92 of the Evidence Act to proi^ that such return was^due to an intention to make the 
lease inoperative. • 

Preonath Shahet v. Madhu Sudan Bhuiya^ (1898) I, L. R., 25 Cal., 603, followed. 

[ 161 ] This appeal arose out of an action broaght by the plaintiff to recover 
arrears of rent with interest tand cesses. The claim for interest was in 
accordance with Bi kabuliat executed by the defendants. The defence was tliat, 
although the kabuliat\v&s executed by the defendants, they were not iiable to 
pay interest at more than 12 per cent, per annum* inasmuch as the kabuliat 
was not made over to them, and therefore it was not intended to be operative. 

The Munsif decreed the plaintiff's suit in full and allowed interest at the 
rate stipulated in the kabuliat. On appeal, the Subordinate Judge varied the 
decision of the Munsif, holding that the plaintiff was nt)t entitled to the 
interest at the rate stipulated in the kabuliat, inasmuch as it became inoperative 
on its having been returned to the executant immediately after registration, 
and that the stipulation for interest was rather hard and was never enforced. 
From this decision the plaintiff appealed to the High Court. 

Dr. Ashutosh Muokerjen, for the Appellant. 

Babu Saroda Churn Miller, for the Kespondents. 

The judgment of the High Court (Banerjee and Stevens, JJ.) was 
as follows : — 

Banerjee, J. — In this appeal, which arises out of a suit for arrears of 
rent, the question for consideration is, whether the court of appeal below" is 
right in disallowing the claim for interest at the rate mentioned in the kab- 
uliat, dated the 2l8t Bysack 1280. The learned Vakil for the plaintiff-appel- 
lant contends that the Lower Appellate Court is wrong in not allowing interest 
at the rate mentioned \n the kabuliat, as the grounds upon which it has based 
its decision are wrong in law. 

Now tlie grounds upon which the Lower Appellate Court has held that the 
plaintiff is not entitled to interest at the rate mentioned in the kabuliat are 
given in the following passage of the judgment : “ The contention on the part 
of defendant-appellant is that this kabuliat became inoperative on its having 
been returned to the executant immediately after registration at his request by 
the zemindar’s natb on the complaint of the [162] executant ; that the stipula- 
tion of interest was rather hard ; that this stipulation as to interest was never 
enforced ; and that therefore the defendant is not bound to pay interest at the 
rate demanded. It appears to me that there is much force in tliis contention, 
regard being had to the fact that the original kabuliat has been produced in 
the ease by the defendant, and to the absence of evidence on the side of the 
plaintiff' as to interest having ever been realised at the rate specified in the 
kabuliat. There is no foundation for plaintiff’s allegation that tliis kabuliat 
was conclusively made over by the defaulting putnidar, Mohendra, to the 
present defendant, with a view of thwarting plaintiff’s claim. Taking all 
things into consideration, I am of opinion 1 would not be justified in allowing 
the exorbitant rate of interest provided in the kabuliat, which is now sought 
to be enforced against the defendant.” • 

It is argued that the two grounds upon which interest at the stipulated 
rate has been disallowed are, drst, that there has been a waiver of the right 
created by the kabuliat by reason of the non- realization of the interest at the 
stipulated rate ; and, second, that the kabuliat has become inoperative by 
reason of the return of the document to the defendants ; and it is urged that 
both these reasons are bad in law, the first, bad in law, because mere omission 
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to claim iiiterest at the stipulated rate cannot amount to waiver, as has been 
held in the case of Johoory Lall v, Bullab (1879) I. L. R., 5 Cal., 102, 
and the second, bad in law, because it is contrary to tl*e provisions of section 
92 of the Evidence Act, as has been held in the case of Umedwal Motiram v., 
Daini bin Dhondiha, (1878) I. L. R., 2 Pom., 54:7. 

No doubt, the case of Johoory Lull v. LSuflah Loll, (1879) 1. L. R., 5 Cal., 
102, is authority for the contention that the mere omission to claim interest 
for past' years from a tenant cannot amount to a waiver of the landlord’s right 
to claim interest at the stipulated rate. Thotlecision of the Lower Appellate 
Court is, however, based, not merely upon the omission of the plaintiS to claim 
interest at the stipulated rate, but is based upon another ground besides, the 
[163] return of tlie hahnUai to the tenant-defendant, the validity of which 
will be considerecT presently. 

It was further argued that, in the absence of anything to show that any 
occasion arose for claiming interest at the stipulated rate, the Court of Appeal 
below was wrong in attaching any w’eiglit to the mere absence of evidence on 
the side of the plaintiff as to interest having ever been realised at the rate 
specified in the kabuliat. But this objection is met by the finding of the first 
Court on point No. 1 — a finding which has not been displaced by the Appellate 
Court, from whicli it would appear that occasions did arise for claiming interest. 

This brings us to the consideration of the second branch of the appellant’s 
contention. No doubt section 92 of the Evidence Act would exclude the 
evidence of any oral agreement or statement to rescind or to contradict the 
document in this case, having regard to the provisions of proviso 4 of that 
section. But as we understand the contention of the defendant and the 
judgment of the Lovs^er Appellate Court, what lias been given effect to as 
making inoperative the kabuliat relied upon by the plaintiff in this case is not 
any oral agreement or statement rescinding the kabuliat, but the evidence of 
conduct amounting to waiver of the right created in favour of the plaintiff by 
tlie kabuliat ; and such evidence is not, in our opinion, excluded by the provi- 
sions of section 92 of the Evidence Act. The view we take is in accordance 
with the decision of the Full Bencli in the case of Preo7iath Skaha v. Madhu 
Sudan Bhuiya, (1898) I. L. R., 25 Cal., 603, where it wa.s Ijeld that oral 
evidence of the acts and conduct of parties, such as ai'al evidence that posses- 
sion remained with the vendor, notwithstanding the execution of a deed of out 
and out sale, is admissible to prove that the deed.was intended to operate only 
as a mortgage. 

Last of all it is contended that the Low^er Appellate Court has not distinctly 
found any waiver of the right created by the kabuliat, and that in fact it does 
not find that the stipulation relating to interest contained in the kabuliat has 
become inoperative, all that it says being that it would not be justified in 
allowing the exorbitant rate of interest provided for in the kabuliat 

[164] The language of the Subordinate Judge may not be very happy, but 
his meaning, taking his judgment as a whole, is, in cur opinion, very clear. 
For he sets out the (iontontioii# of the defendant that by reason of the return 
of the kabuliat the stipulation about interest became inoperative; he observes 
tiiat the contention has much force; and he comes to the conclusion that the 
rate of interest provided for in the kabuliat was not one that the plaintiff was 
entitled to enforce. He also finds that the case set up by the plaint^ that 
the return of the kabuliat was a fraudulent act on the part of the desalting 
putnidar was unfounded. 
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Taking all this into consideration, we think that the Lower* 'Appellate 
Court has, in effect, pome to the conclusion that thg stipulation in the kabuLiat 
regarding interest has hecome inoperative. 

The result is that the contentions urged before us fail, and the appeal 
must be dismissed with costs. 

8»0.G. * Appeal dismissed. 


[ 26 Cal. 164 ] 

The 13th December, 1808. 

Present : 

Mr. Justice O’Kinealy and Mr. Justice Hill. 


Sheodeni Tewari and others Plaintiff's 

versus 

Ram Saran Singh and others Defendants.^ 


Transfer of Property Act {IV of 1882), section 09— Sale of mortgaged 
property — Zuripeshgi mortgage— Purchase by the mortgagee. 

Section U9 of the Tr.insfor of Property Act (IV of 1882) applies to zuripeshgi mortgages, 
and a garchase of the mortg iged property by the inortg.igee in execution of a decree for rent 
duo by the mortgagor under a katkina lease of the property, was held to be not merely 
irregular, but absolutely void. 

The facts material to this report and the arguments on both sides appear from 
the judgment of the High Court. 

The plaintiff’s appealed to the High Court. 

Dr. Hash Behari Ghose and Babu Jogendra Chandra Ghose for the Appellant 

[185] Babu Saligram Singh and Babu Baghunandan Prasad for the 
Respondents. 

The judgment of the High Court (O'Kinealy and Hill, JJ.) was as 
follows : — 

In this caee one Kunj Behari Singh executed a mortgage in favour of the 
predecessor of the plaintiff’s. He nevertheless held under a Jcatknia l' 3 ase, 
which was granted on the same day, and whicJi covered the mortgaged property! 
The plaintiff’s brought a suit for arrears of rent on the katkina lease, sold a 
2 annas share of the mortgaged property, and purchased it themselves. They 
now sue for possession of the property as auction -purchasers. 

Among other defences that have been raised in the suit is one that under 
section 99 of the Transfer of Property Act the plaintiffs are prohibited from 
b uying the eq uity of redemption in respect of the property over which they hold 

* Appeal from Appellate Decree No, 605 of 1897, against the decree of F.~H HwdiM 
Esq., District Judge of Bhahabad, dnted the 8th of February 1897, affirming the decree of 
Babu Madhub Ohundra Cbakravarti, Subordinate Judge of that District, dnted the 20th of 
December 1896. 
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a mortgage, and thab the remedy, if any, must be the remedy given by that 
section. This contention ^has received the approbation of both the lower 
Courts, where the suit has been dismissed. . 

In second appeal it has been argued that section 99 of the Transfer of 
Property Act is a section of procedure, and the property in this case having 
been sold by a Court of competent jurisdiction ^ at the instance of the plaintiffs 
and bought by them, the sale is not void or voidable; and, secondly, it has been 
contendVid that as the mortgage in question is a purely usufructuary mortgage 
the mortgagees have no right to sell under section 67 of the Transfer of Pro- 
perty Act, and consequently it is unreasonable to suppose that the provisions 
of section 99 of the Act apply to such a mortgage. 

Section 99 of, the Transfer of Property Act runs as follows : — “ Where a 
mortgagee in execution of a decree for the satisfaction of any claim, whether 
arising under the mortgage or not, attaches the mortgaged property, he shall 
not be entitled to bring such property to sale otherwise than by instituting a 
suit under section 67, and ho may institute such suit notwithstanding anything 
contained in the Code of Civil Procedure, section 43.” 

[166] This section is to ho found in Chapter IV of the Act, which, as 
may be seen from section 58, applies to all mortgages, a simple mortgage, a 
mortgage by conditional sale, an usufructuary mortgage, and an English mort- 
gage. There are no words in the section limiting the word “ mortgagee ” to a 
mortgagee holding under a particular form of mortgage ; and the ordinary 
meaning of the language of section 99 would be that it prohibits the sale of the 
property mortgaged in all cases save in a suit brought under section 67. Nor 
does there appear to us to bo anything in the argument that section 99 does 
not apply if a suit to sell does not lie under section 67. The w^ords of the section 
are general and uncontrolled. To accept the contention would be that we should 
be compelled to read into the section the words “ that if under the terms of 
the mortgage no suit can be brought under section 67, the mortgagee can 
sell the equity of redemption, ” There are no such words in the section, and 
if we were to add them, instead of interpreting the law, we should be legis- 
lating. Nor do wo think that the section contemplates merely a matter of 
procedure, and that a sale wrongly made would be merely irregular. The 
tenor of the decisions of the different High Courts is that the sale is void, and 
wo are of the same opinion. 

The appeal is dismissed >Yith costs. 

B. C. C Appeal dismisacd. 


NOTES. 

£A sale In coiitr.ivciifiou of the provisions of see. Oi), Transfer of Property Act, 1882, 
has Ijccn held to be vot raid but voidable : — (1807) 35 Cal., 01 F.B. : 11 C.VV.N., 1011 : 6 
C.L.J., 320; (1907) 30 Mad., .‘313 ; (1905) 27 All., 517 ; (1904) 32 Cal., 2% ; (1905) 8 O.C., 
327. 7n (1905) 33 Cal., 113 ; (1905) 83 Cal., 283 ; (1903) 33 Cal., 403, such a sale, as in this 
case, had been held to be void. 

As regards the applicability to u.sufructuary mortgages, .see also (1905) 33 Cal., 113* 
(1910) 32 All , 377 J 
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[ 26 Cal. 166 ] 

The.23rd August, 1S98. 

Present: 

Mr. Justice Ghose and Mr. Justice Rampini. 


Lai Behary Singh an4 another Judgment-debtors 

versus 

Habibur Rahman and others Decree-holders". 

,, 


Decree — Form of Decree Mortgage Decree— ^Transfer of Property Act {IV 
of 1882), decree regarded as mortgage- decree under — Sale of mort- 
gaged property in execution of decree. 

In a suit for recovery of mortgage money by sale, brought after thef’ Transfer of Property 
Act (IV of 1862) had come into force, the decree of the Court was : “ that a decree be passed 
in favor of the plaintiffs in respect [167] of Bs. 5,387-10-13, together with costs and interest 
at the rate of 6 per cent, per annum up to the date of realization, and that the mortgaged 
properties be made liable (pae band keaja^) for realization of the decretal money.” 

Held, that the decree was to be regarded as a mortgage-decree governed by the Transfer 
of Property Act, though not made in the form prescribed by that Act ; and it followed that 
it was not open to the decree-holder to proceed against properties other than the mortgaged 
properties before exhausting the latter, and without obtaining an order under section 90 of 
the said Act. 

Jogemaya Dassi v. Thackomoni Dassi, (1896) I. L. B., 24 Cal., 473 ; and Fazil Hoivladar 
V. Krishna Bandhoo Hoy, (1897) I. L. B., 25 Cal., 680, referred to. Chundra Nath Dey 
V. Burroda Shoondury Ghose, (189^i) I. L. B., 22 Cal., 813, distinguished. 

The facts material to this report and the arguments on both sides appear 
sufficiently from the judgments of the High Court. The judgment -debtors 
appealed to the High Court. 

Babu Karuna Sindhu Maker jee for the Appellants. 

Moulvie Syed Shamsul Hilda for the Respondents. 

The judgments of the High Court (Ghose and Rampini, JJ.) were as 
follows : — 

Ghose, J.— The question raised in this appeal is what may be the true 
effect of a decree passed l^etvveen the parties on the24Lh June 1896. The suit, 
in which this decree was passed, was a suit for a certain amount of money, as 
rent based upon a mortgage bond. In execution of the decree, the decree- 
holder asked that certain properties, other than those mentioned in the mortgage 
should be sold in satisfaction of his claim. The judgment-debtors opposed the 
application upon the ground that, as this was a mortgage-decree, it was not 
open to the decree-holder to sell these properties without exhausting the 
mortgaged properties. 

The Court below has acceded to the prayer of the decree-holder, and the 
judgment-debtor has preferred this appeal impugning the correctness of that 
order. 

It has been argued before us by the learned Vakil for the decree-holder 
that the decree should be construed to be a simple [ 168 ] money-decree, a lien 
being declared on the properties mortgaged. The contention on the other 
side is that it should be regarded as a mortgage-decree under the Transfer of 
Property Act though not in the form prescribed by that Act. 

* Appeal from Original Order No, 127 of 1898, against the order of Babu Hemanco 
Chuudor Bobo, Subordinate Judge of Patna, dated the 13th of April 1698. ° 
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T1ie«i^uit was instituted upon the mortgage after the Transfer of Property 
Act came iato force ; and there can be no doubt that so far as the mortgagee, 
the plaintiff in the suit, * was concerned, he asked foi; the reliefs indicated in 
that Act, one of the reliefs being '* that the mortgaged properties be sold for 
satisfaction of his claim, if the mortgagor fails to pay up within the time which 
the Court may allow." But the Subordinatp Judge, who made the decree, 
did not apparently follow the clear directions in the Act ; and he worded the 
decree as follows ; It is ordered and decreed that a decree be passed in favour 
of the pfaintiff in respect ol the sum of Rs. 5,387-10-13, together with costs and 
interest at tiie rate of six per cent, per annum up to the date of realization, and 
that the mortgaged properties be made liable {pae bund kea jae) for realization of 
the decretal money.” It is to be regretted that the Subordinate Judge should, 
in spite of the clear directions in the Transfer of Property Act, not have taken 
care to draw up*a decree as the law directs. But, however that may be, the 
question that we have to consider in this appeal is whether the decree, as 
made, can be regarded as a mortgage -dccrej governed by the Transfer of Pro- 
perty Act, or'whethor it is a simple money-decree, with a lien only being declared 
upon the mortgaged properties. 

In the case of Jorjeniaya Dassi v. Tkackomoni Da^si, (1896) I. L. R., 24 Cal., 
473, which was decided by a Bench of three Judges of this Court, a question 
similar to that which arises in this appeal was discussed ; and the learned 
Chief Justice in delivering judgment, referring to the terms of the decree 
wliich then came before the Court for consideration, expressed himself as follows: 
" In ray opinion this was !i mortgage-decree, though not in the form prescribed 
by the Transfer of Property Act, which came into force on the Isb July 
1882, but in the form in svhich, as I understand, such decrees had been for many 
years, and were drawn up in the Mofussii Courts. [169] The decree provides 
for the payment of the mortgage debt, for the realization of the mortgaged pro- 
perty and payment thereout of the mortgage debt. The claim in this guit, it 
may 1>0 observed, asks that the claim, ?.c., the money claim, sliould be realized 
out of the mortgaged property, and failing that, from any other property of the 
defendant. I think the decree of 18S2 was a mortgage- decree, i.c., a decree 
made in a suit to enfoi-ce the mortgagi) in which the mortgagee asked, not merely 
for a personal judgment against his debtor, but for the realization of the 
mortgaged property to satisfy his claim.” The terms of the decree which 
the learned Judges in that case were called upon to consider were as 
follows: “It is ordered that the suit be decreed, and that the defendant 
do pav to the plaintiff the amount claimed witJi interest thereon at the 
rate of 1 per cent, per month during the pendency of the suit and costs 
of this case ; the whole r,o bear interest at the rate) of 4 per cent, per month from 
this date to the date of realization, to be realized from the property mortgaged 
and other properties of the defendant,” Mr. Justice MacpheuSON, who concurred 
with the Chief Justice in the view that he adopted, said as follows But 
it seems to me that the decree of 1882 is in substanco a deci^ee for the sale 
of the mortgaged properties. It sets out those properties, and directs that 
the sum decreed should be realized from them, which can only mean by the 
sale of them, and that was tl^ relief asked for in the suit. Assuming that 
sections 88 and 89 of the Transfer of Property Act, which came into force 
while the suit pending, applied to the suit, the decree was not, it is true* 
made in conformity with them, as, instead of making a deoree nisi followed 
a decree absolute, the Court at once made a decree absolute. Bjit the 
d 0 *cre 0 li IS never been questioned, and is now a final decree as between the 
parties. Tlio case of Chundra Nath Dey v. Burroda Bhoondury OftosCt (1896) 
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I. L. E., 22 Cal., 813,** (to which I shall have to refer presently)* “ is dis- 
tinguishable, as the Court ther^ in effect held that there was no decree for 
sale,” and so on. In' St subsequent case before the learned Chief Justice and 
Mr. Justice Bankkjbk, Fa^tl Howladar v. Krishna Bandhoo Boy, (1897) 
I. L. E., 25 Cal, 580, the learned Judges [170] had also to consider the effect of 
a decree in somewhat similar teu'ms ; and they agreed wdtli the decision come 
to in the case of Jogeniaya Dassi v. Thackomoni Dassi, and held that the decree 
was a mortgage-decree. ‘ The terms of the decree ran as follows : “ It is ordered 
that the suit be decreed ex partp^, and the sum of Es? 323 claimed (in the suit), 
and the costs of this suit Es. 34-8, with interest at six per cent, per annum 
from this day till the date of realization, plaintiff do get from the hypothecated 
property. If insufficient, defendant to lemain personally liable.” And it was 
held, as 1 have already said, that this ought to be regarded as a mortgage- 
decree in terms of the Transfer of Property Act. 

In the case of Chundra Nath Dey v. Burroda Shoondury Ohose, (1895) 
I.L. B., 22 Cal, 813, referred to in the judgment of Macpherson, J., in 
Jogemaya Dassi v. Thackomoni Dassi, (1898) I. L. E., 24 Cal, 473, and upon 
which reliance has been placed by the learned Vakil for the decree- holder, the 
terms of the decree which had to be considered by the Court were : " The suit is 
decreed ex parte. The plaintiff' to obtain the amount of his claim and costs of 
the suit with interest at six per cent, per annum until the date of realiza- 
tion, and the mortgaged property to remain liable for the satisfaction of the 
debt, etc.” And it was held that this was not a mortgage-decree, and that it 
was not, therefore, governed by the Transfer of Property Act. 

It seems to me upon a consideration of the different rulings that the 
question for consideration in a case like this is, whether there is an order in 
the decree for sale of the mortgaged lu’oporties, or the deci‘ee simply declares 
a lien upon those properties. As already stated, the mortgagee in the present 
case unquestionably asked for a decree in terms of the Transfer of Property 
Act artd for the sale of the properties mortgaged. The Court, however, did 
not make a decree in exact terms of that Act. But there can be no doubt 
that what the Court really meant to do, and did, was to make a decree ordering 
that the properties mortgaged be sold for the realization of the amount 
decreed to the mortgagee. The terms of the decree are more similar 
to those in the cases of [171] Jogemaya Dassi v. lhackovwni Dassi and Fazil 
Howladar v. Krishna Bandhoo Roy, to which 1 have already refeiTed, than 
the terms which had to be considered in the case of Chundra Nath Dey v. 
Burroda Shoondury Ohose. • 

In this view of the matter, the decree in question should, in my opinion, 
be regarded as a mortgage-decree governed by the Transfer of Property Act, 
though not made in the form prescribed by that Act. It follows from this that 
it is not open to the decree-holder to ask in the first instance for the sale of 
properties other than the properties mortgaged before exhausting the mort- 
gaged properties, and wdthout obtaining an order such as is prescribed by 
section 90 of the Transfer of Property Act. 

The result is that this appeal must be allowed, the decree-holder being at 
liberty to proceed against the mortgaged properties in the first instance, and 
then to take such steps as he may be advised, to sell the other properties of the 
judgment-debtor. 

Rampiniy J. — I cannot think that the decree iu this case can properly be 
said to be a decree under the provisions of the Transfer of Property Act. The 
decree*is to the effect that, “ the mortgaged property shall be made liable {pae 
bandh) for the realization of the decretal amount.*' The vernacular expression 
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pae handh means “ tied by the leg ** or “ fettered that is ** incumbered,*' It 
does not seem to me to imply sale. No doubt the decree directs that the 
mortgaged property shall be “ made ” liable. But this«is certainly not a clear 
direction that the property is to be sold. The mortgagee undoubtedly in para 
3 of his plaint asked for a decree under the provisions of the Transfer of 
Property Act, but tlie Court, whether intentionally or through inadvertence, 
does not appear to me to have given him such a decree a? he sought for. I am 
supported in this view by the case of Chundra Nath Dey v. Burroda Shoondury 
Ghose, (l895) I. L. R., 22 Cal., 813. The depree in that case was to the effect 
that the property was “ to remain liable for the satisfaction of the debt.” On 
the other Jiand the cases of Jogemaya Dasst v. Thackomoni Dassi, and Fazil 
Howladar v. Krishna Bandhoo Roy, have been referred to on behalf of the 
appellant. These are no doubt authorities for holding that a [172] decree, 
such as the present one, though not in form a decree under the provisions of 
the Transfer of Property Act, may yet be regarded and given effect to as such. 

Personally, I am most reluctant to put any obstacle in the way of decree- 
holders who seek to recover monies, which Courts after full enquiry have held 
them to be entitled to. But in the face of the two last mentioned rulings, 1 
do not think I would bo jusbitiod in dissenting from the conclusion at which 
my learned brother has arrived in this case. I, therefore, concur in decreeing 
this appeal. 

S. C. C. Appeal allmved. 


NOTES. 

[See the notes to 26 Cal., 104 as regard.s the scope of sec. 90, T.P.A., 1882. As regards 
similar construction of inartistically drawn mortg.ige-dccrees, see also (1900) 22 All., 401 ; 
(1906) 4 533 ; (1898) 2-2 Mad.” 372.] 


[26 Cal. 172] 

The 7 til September, 1698. 

Pkesent: 

Mb. Justice Ghose and Mr. JusTicfe Rampini. 

Rajbuns Sahai Defendant No. 2 

versus 

Kameshar Prosad (Plaintiff) and another Defendants. 


Public Demands Recovery Act (Bengal Act VII of 1880), section 8, clause (b) 
and section 12 — Suit to set aside certificate and sale — Limitation. 

A certificate was issued under the Public Demands Recovery Act (Bengal Act VII of 1880) 
and notice under section 10 of cho Act was served on the 12th December 1695. The debtor 
objected under section 12 on the ground that no arrears were due, but the objection was over- 
ruled on his failure to produce evidence, on the 7th August 1895, and the sale took place on 
the 10th August 1895. In a suit brought on the 8th August 1896 to set aside the certificate 
apd the sale, 

* Appeal from Appellate Order No. 343 of 1897, against the order of H. Holmwoo^, Esq., 
District Judge of Gya, dated the 24th of August 1897, reversing the order of Moulvie Abdul 
Barri, Munsif of Gya, dated the 27th of February 1897. 
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Held, that the terms tit seotion 8, clause (i), providing the limitation of one year from 
the date of service of notice are perefhptory, and in no way controlled by the provisions of 
section 12, and the suit in r§speot of the certificate was, therefore, barred by limitation. 

Held, also, that if the certificate cannot be canoollod, the sale hold in execution of it 
also cannot be cancelled. 

The respondent Kameshar Prasad brought this action against the Secretary 
of State for India in Council and one Eajbuns Sahai, the appellant, to set 
aside a certificate under*the Public Demands Recovery Act (Bengal Act^VII of 
1880), and the [173] sale in Q^ecution of the certificate, at which Raj buns 
purchased the property ‘’sold. The facts material to this report appear from 
the judgment of the High Court. The question argued was whether the suit 
was barred by limitation. 

The defendant Rajbuns Sahai appealed to the High Couct. 

Babu Durga Das Diitt for the Appellant. — The plaintiff’s case was based 
on the objection that no arrears were due ; but the District Judge overruled 
the plea of limitation on the ground of informalities in the certificate — a 
ground not taken by the plaintiff* in the plaint and not relevant to the decision 
of the plea of limitation. The certificate, however, substantially complied 
with the requirements of law. The suit is barred whether it is governed by 
section 8, clause ijb) of Act VII of 18B0 or by section 15 of Act I of 1895. 

Moulvie Mohomfd Yusuf (Babu Umakali Mukerjee with him), on behalf 
of the respondent Kameshar Prosad, contended that the suit was not barred. 
Section 8, clause {b) should be read with section 12 of Act VII of 1880. 
The question of liability was not decided eitlier in February or in August 1895, 
as required by section 12, and the provision of limitation in section 8, one year 
from service of notice, does noc apply to the present case. The suit having 
been instituted within one year from the date of sale is within time. The case 
of Baijnath Sahai v. liamgui Singh, (1896) l.L.R., 23 Cal., 775 : L.R. 23 I. A., 

45, was cited. 

* • 

Babu Bam Charan Mitra and Babu Lai Mohan Das appeared for the 
Secretary of State for India. 

The judgment of the High Court (Ghose and Rampini, JJ.) was as 
follows : — 

This appeal arises out of a suit toSset aside a certificate issued by the 
Collector under the provisions of the Public Demands Recovery Act (Bengal 
Act VII of 1880), and the sale which took place in execution of that certificate. 
It appears that the certificate in question was issued on the 12th November 

1894, and notice was served upon the plaintiff in terms of section 10 of the 
Act on the 12th December 1894. Subsequently, on [174] the 9fch January 

1895, the plaintiff applied to the Collector, Mpparently under the provisions of 
section 12 of the Act, to have the certificate cancelled upon the ground that 
no arrears were due from him. An order was recorded on this application on 
the 28bh February 1895, which may be taken to imply that the Collector 
meant to hold that the plaintiff was liable to pay the arrears demanded. But, 
however that may be, the matter was again placed before the same authority 
on the 7th August 1895, when the order recorded was that, no evidence having 
been produced on behalf of the petitioner, the objection must be overruled. 
Thereupon the property, which had been attached in pursuance of the provi- 
sions of the Act, was ordered to be sold, and the sale took place on the 10th 
August 1895. The present suit, however, was not instituted until the 8th 
August 1896, that is to say, within a year from the date of sale, but after a 
year from the date when notice under section 10 of the Act was served upon 
the plaintiff. 
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The^'Munsif dismissed the suit. The learned District Judge on appeal 
has reversed the Munsif’s decree, being of opinion that the certificate issued 
by the Collector was not in accordance with the form prescribed by the Act itself ; 
that therefore it ought not to be treated as a decree under the provisions of 
the Act, and that necessarily the sale that took place in execution of it was a 
bad sale, and should therefore be set aside. • 

It appears to us, however, that the plaintiff is not entitled to the 
remedy he seeks in this case, and for this simple reason : Beferring to 
section 8, clause (/;), of Bengal Act VII of 1880, it wil] bo found that a “judg- 
ment-debtor may at any time within one year after service upon him of such 
notice as is mentioned in section 10 bring a suit in the Civil Court to contest 
his liability to pay the amount stated in the said certificate, and to have such 
certificate canceUed, but no such suit shall be entertained unless such judgment- 
debtor has stated in a petition piesented to the Collector under section 
12 the ground upon which he claims to have such certificate cancelled, 
or unless, hliving omitted to state such ground in such petition as aforesaid, he 
can satisfy the Civil Court that there was good reason for [178] suoh omission. 
If no such suit is instituted within the said period of one year, or if any suoh 
suit having been instituted is decided against such judgment-debtor, suoh 
certificate shall become absolute, and shall have, to all intents and purposes, 
the same force and effect as a final decree of a Civil Court." 

The law seems to us to be clear enough. It provides that if the judgment- 
debtor desires to contest the propriety of the certificate served upon him under 
section 10 of the Act, he must bring a suit for that purpose within a year 
from the date of the service of such certificate ; but if he fails to do so, the 
certificate shall have the force and effect of a final decree of a Civil Court. In 
the present case the plaintiff did not bring his suit to have the certificate 
cancelled within a year as provided in clause (6), section 8, and therefore it 
seems to be obvious that it is not open to him to ask the Civil Court to 
determine any question as to the propriety or otherwise of the certificate. 

The learned Vakil for the respondent, however, has contended that section 
8, clause (b) should be read as controlled by section 12 of the same Act, 
and that unless there be a determination as prescribed by that section, it is 
not incumbent on the judgment-debtor to bring a suit within a year from the 
date of service upon him of the certificate. t 

There are, wo think, two answers to this argument : fint, there was a 
determination of the matter that was placed before the Collector by the 
plaintiff on the two dates that we have already mentioned, namely, the 28th 
February and 7th August 1895. It may be that the Collector did not fully 
give his reasons for thinking that the arrear demanded was due by the plaintiff, 
but that would not make his order in any way less a determination of the 
matter that was before him upon the petition made by the plaintiff. We 
think that there was a determination in accordance with the requirements of 
section 12. The second answer to the respondent’s argument is this ; Sup- 
posing that there was no determination in accordance with the provisions of 
section 12, still the terms of section 8, clause (6) are peremptory, when it 
prescribes that, unless a suit is •brought within a year from the date of service 
upon tlie judgment-debtor of the notice issued under [176] section 10, the 
certificate shall have the force and effect of a final decree of a Civil Cotuii. 

^ It appears to us that section 8 is in no way controlled by the provisions of 
section 12 of the.Act. That being so, it seems to us that the adjudication of 
the matter which the plaintiff has asked for in the present case is barred by the 
provisions of section 8, clause (h) of Bengal Act VII of 1880. Bo far ae thq 
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sale is concerned, it depends upon the question of the propriety of the eertificate 
issued by the Collector on the 12lfh November 1894. ^ If that certificate cannot 
.be cancelled, the'sale vehich was held in execution of it cannot equally be 
cancelled. 

We set aside the order of the Lower Appellate Court and restore that of 
the Court of First Instance dismissing the suit of the plaintiff. 

We make no order as to costs. 

S. C. C. • Appeal allowed. 


[ 26 Cal. 176 ] 

The 15th August , 180^. 

Pkesbnt : 

Sir Francis W. Maclean, k.c.i.e., Chief Justice, and 
Mr. Justice Banerjee. 

Karuna Moyi Banerjee Decree- holder 

versus 

Surendra Nath Mockerjee and another Judgment-Debtors.’'' 

Bengal Tenancy Act {VIII of 1885), section 148, dame (h) -Rent-decree— Decree 
for arrears of rmit — Application for execution by the assignee 
of suck a decree — Code of Civil Procedure 
{Act XIV of 188'^), section 316. 

An application for cxecufion, by the asKigiioe of a docroc which was obtained by a landlord 
against a defaulting tenant, for arrears of rent which accrued due, batwecMi the date of the 
sale of the tenure in execution of previous decree for arrears of rent, ani the date of the 
oonfirmation of such sale, is barred by clause ih) of section 148 of the Bengal Tenancy Act, 
as being one for the executiou of a decree for arrears of rent. 

This appeal arose out of an application for execution by the assignee of a 
decree. The decree was obtained by the landlord against a defaulting tenant 
for rent which accrued due between C177J the date of the sale of the tenure 
in execution of a previous decree for arrears of rent, and the date of the con- 
firmation of such sale. The judgment-debtors objected to the execution on 
the ground that it was barred by clause {h) of section 148 of the Bengal 
Tenancy Act, being an application for execution of a decree for arrears of rent. 
The Court of First Instance dismissed the application for execution as being 
barred. On appeal to the District Judge, he confirmed the decision of 
the Court below. Against this judgment the decree-holder appealed to the 
High Court. 

• Appeal from Order No. 1 of 1898, against the order of P. P. Hahdley, Esq., District 
Judge of 24-PergunnahB, dated the 13th of August 1897, afiirmiug the order ol Babu Bollarom 
Mullick, Bubordinate Judge of that District, dated the 11th of May 1897. . 
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Babu Saroda Churn Mitter and Babu Atul Krishna Ohose for the 
Appellant. ^ • 

Babu Uma Kali Mookerjee and Dr. Asutosh Mookefjee for the Respondents. • 

Babu Saroda Churn Mitter for the appellant contended that the decree was 
not one obtained by a landlord against a tenax^, and as such it was not a decree 
for arrears of rent. The relationship of landlord and tenant ceased, after the sale 
of the tenure in execution of a previous decree for atrears of rent. It was 
simply' a money-decree; atid that being so, th^ execution of such decree by the 
assignee is not barred by clause (h) of section 148 of the Bengal Tenancy Act. 
He referred to clause (c) of section 169 of the Bengal Tenancy Act, and also 
to the cases of Adhur Chunder Hanerjee v. Aghore Nath Aroo (2 C. W. N., 589) ; 
and Daqdii v. Pancham Singh Gangaram, (1892) I. L. R., 17 Bom., 876. 

The respondents were not called upon. 

The judgments of the High Court (Maclean, G.J., and Banebjee, J.) 
were as follows : — 

Maclean, C.J. — All we have to determine is whether the decree in this 
case is or is not a decree for arrears of rent or a mere money-decree, and, if 
the former, what is the effect of sub-section [h) of section 148 of the Bengal 
Tenancy Act. In my opinion this is a decree for arrears of rent. Then what 
is the effect of the sub-section in question which says in effect, [178] that any 
application to execute a decree for arrears of rent cannot be made by an 
assignee of the decree unless the landlord's interest in the land has become 
vested in him. The latter event has not happened, and the decree-holder is 
the assignee from the landlord of the arrears of rent. This being so, I think 
the judgment of the Court below is right, and^the appeal must be dismissed 
with costs. 

Banerjee, J. -—I am of the same opinion. The only question raised in 
this appeal, which arises out of an application by the appellant, who is the 
assignee of a decree, to execute the same, is, whether the application is barred 
by clause (/i) of section 148 of the Bengal Tenancy Act. The Courts below 
have held that the application is barred, under the clause referred to ; and the 
only way in which the learned Vakil for the appellant seeks to take this case out 
of the operation of that clause is by contending that tbe decree in this case was 
not one for arrears of rent obtained by a landlord within the meaning of the clause. 
The decree was on the face of it one for arrears of rent claimed by the landlord 
against a defaulting tenant, as having accrued due between the date of the 
sale of tbe tenure in execution of a previous decree for arrears of rent and the 
date of confirmation of such sale, and it is argued that what was claimed as 
due to the landlord for the period intervening between those two dates was 
not an arrear of rent within tbe meaning of the Bengal Tenancy Act. 

It is difficult to accept this contention as correct. What was decreed 
was decreed in favour of the landlord : of that there can be no question. The 
sum claimed was what was payable in respect of the tenure which was held 
by the defendant, and the only ground uix>n which it could possibly be said 
that tbe amount decreed was »ot an arrear of rent would be by maintaining 
that the defaulting tenant’s connection with the tenure ceased with the sale 
and not with the confirmation of the sale. But section 316 of the Code of 
Civil Procedure, which governs tbe case, is express on the point and as 
f)etween the parties to the suit, that is, as between the landlord and the drfault- 
ing tenant, the title to the property sold vested in the purchaser from the 
date of the certificate, that is the date of confirmation of sale, and not before. 
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[179] Thati being so, the defaulting tenant still continued to be the 'holder of 
the tenure, and what was claimed from him must be treated as an arrear of rent. 

It was argued by ^abu Sarada Charan Mitter that tbe language of clause 
(r) of section 169 of the Bengal Tenancy Act would go to show that the 
Legislature intended the landlord's claim against the defaulting tenant for 
rent accruing due subsequent to a previous suit for arrears of rent to extend 
up to the date of sale of tbe tenure in execution of his decree, not up to any 
later date. I do not think that the language of clause (c) of section ,169 can 
afford any sufficient basis for such a contention. * 

Then we were referred to the cases of Adhur Chuiider Banerjee v. Aghore 
Nath Aroo, (2 C. W. N., 589), and Dagdu v. Pancham Sing Ganqaram, (1892) 
I. L. B., 17 Bom., 375, as showing that even before the date of confirmation 
of sale, an auction-purchaser acquires an inchoate right, which dates from the 
date of sale, the confirmation of sale relating back to such date. I think that 
the cases cited arc quite distinguishable from the present, as there the question 
arose, not between the parties to the suit in execution of the decree in which the 
sale took place, but as between some of the parties to the suit and third parties. 
S. G. G. Appeal dismissed. 


NOTES. 

[There must have been an assignment of the landlord’s interest, (1905) 10 C.W.N., 44 : 
see also (1^4) 1 G.L.J., 500, i)er MOOKEKJEE, J.J 
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REFERENCE UNDER STAMP ACT. 

^ TkeUiid August, 1S98. 

Present : 

Sir Francis W. Maclean, k. c. i. e., Chief Justice, Mr. Justice 
Banerjee am> Mr. Justice Stevens. 


Sambhu Chandra Bepari Plaintiff 

veisus 

Krishna Charan Bepari and others Defendants'^ 


Stamp Act {I of 1879), vection *28—Bond> — Interest. 

A bond for a loan of Rs. 100 stipulated that the obligor should pay twice the amount, 
including Rs. 100 for interest, total Rs. *200, in eight ^years from 1301 to 1308, according to 
kists given in the schedule.” 

[180] Held, that the amount secured by the bond was Rs. 200 and tbe bond must be 
stamped accordingly. Section 23 of the Stamp Act (1 of 1879) did not apply to the 
jnstriipent. 

* Civil Reference \inder section 49 of Stamp Act (I of 1879) from Babu Baral Chander 
Gbosc, Officiating Munsii ulSudharam, dated the 18th ui March 1898. 
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This wact a reference to tbe High Court under section 49 of the Indian Stamp 
Act (I of 1879) by the Mupsif of Sudbaram iif the district of Noakhali. The 
statement of the case and tbe opinion of the Munsif were as follow : — 

'' In suit No. 285 of 1898 (money) of this Court the plainlifi Sambhu Oharan 
seeks to recover Bs. 220 on a registered instalment (simple) bond, dated the 25th Chaitra 
1800 (7th April 1894). The suit was instituted on tbe 17th February 1898. In the plaint 
it is stated that tbe whole amount, including interest up to date of suit, is Bs. 271. But 
the plaintiff having given up his claim to Bs. 51, he sues to recover Rs. 220 only. The 
bond is written upon an impftssed stamp paper for /ligbt annas only. That part of the 
bond, which is necessary so far as thisjreference is concerned, runs as follows : * We borrowed 
from you on the 29th day of Bhadra 1294 B. S., by a registered bond, the sum of Bs. 70 ; 
now in the account thereon we are indebted to you for interest and principal together the 
sum of Rs. 208-4 ; out of that deducting Rs. 103-4 for claim relinquished and Bs. 5 for 
payment in cash, total Rs. 108-4. Wo keep a loan of the balance Rs. 100 and execute this 
bond (and agree) to pay twice this amount including Rb. 100 for interest, total Bs. 200 in 
eight years from 1301 to 1308 according to the kists given in the schedule ; if we make 
default in payment of kist we shall pay interest at the rate of 4 per centum per month ; if 
instead of paying according to the kistbundi we make default in paying any one kisf , instead 
of waiting for a future kist you shall be entitled to recover from us, and our heirs, either 
amicably or by suit, the whole amount due on all the kists with interest for default of kists,* 
** I doubt if the bond has been ‘ duly stamped ' as a bond. The question in this case 
principally is whether or not the bum of Rs. 100, the debt acknowledged to be subsisting 
at the date of the bond, or the sum of Us. 200 agreed to bo repaid in eight years for principal 
and interest, is to be considered the amount or value secured by the bond as stated in 
No. 13, schedule 1, of the Indian Stamp Act, 1879. 

If the former view be taken the bond has been duly stamped, but if the latter view 
be taken it is not duly stamped, and the document cannot be admitted in evidence until the 
provisiops of section 34 of the said Act are complied with. 

In this case the amount of interest is ascertained, and not to he ascertained as in ordi- 
nary bonds. The plaintiff could sue for the whole of Rs. 200 even if default was made in 
payment of the first instalment, which fell due in Abhwin 1301 B. S. A case — In the 

^natter of Oajraj Shigh, (I. L. R.. 9 All., 585)— of a somewhat similar nature came up before 
their Lordships of the Allahabad High Court, and it was decided by a Full Bench. Taking 
the view expressed therein by bib Lordbhip Justice OLDFIELD, I am of opinion that the 
amount secured, or in other words the amount limited to beultim|toly recovered, * under this 
bond ’ is Rs. 500, and it requires to be btamped accordingly. ♦ • * 

The judgment of the High Court (Mac LEAI^, C.J., and Banerjee and 
Stevens, JJ.) was deliveied by 

Maolaan, C. J.— In this case we are of opinion that the view taken by 
the Munsif is correct, namely, that the amount secured by tbe bond is 
Bs. 200, and that the bond must be stamped accordingly. In arriving at this 
conclusion we are not unmindful of the provisions of section 23 of the Stamp 
Act, I of 1879. The case referred to in the reference decided by the High 
Court at Allahabad does not appear to us to have any bearing upon the matter. 

s. c; C. 


• NOTES. 

eSce also (1901) 3 Bom., L.R., 133; (1907) 11 C.W.N., 1125 ; (1908) 4 N.L.R., 90.] 
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CBIMINAL BEPEEENqB. 

• ■ 

The 17th November, 1898, 

Pbbsent : 

Mr. Justice Stevens and Mr. Justice Pratt. 

Baohu fial Complainant 

versus 

Jagdam Sahai and three others Accused.* 

Compensation— Sanction to prosecute and award of compensation — Criminal 
Procedure Code {Act V of 1898), section 250 and section 476 — Magistrate, 

Discretion of. 

It is an improper exercise of his diBcreiion by a Magistrate to award compensation to 
the accused under section 250 of the Criminal Procedure Code and also to direct or sanction 
the prosecution of the complainant under section 211 of the Penal Code for bringing ajalse 
charge. 8hib Nath Chong v. Sarat Chunder Sarkar, (1895) I. L. R., 22 Cal., 586, followed. 
Queenv, Rupan Rai, (1871) 6 B. L. R., 296 : 15 W. R. Gr., 9, referred to. 

This was a reference under section 438 of the Criminal Procedure Code by 
the Sessions Judge of Tirhoot. 

[ 182 ] The facts of the case appear from the following portions of the 
letter of reference 

The complainant Bachu Lai prosecuted Jagdam Sahai and others for forcibly taking 
his children and Raghunandan's wife from them, when Bachu and Baghunandan were going 
to study the Bible. The Magistrate of Hajipur Sub-Division, who is admittedly a Magistrate 
of the Ist class, heard the evidence for the prosecution and acquitted the accused without 
calling on the accused for evidence. He then called on the complainant Bachu to pay Rs. 40 
compensation under section 250 of the Criminal Procedure Code to each of the accused, 
and on his failing to show cause why be should not pay the compensation condemned him 
in default of payment to thirty days’ simple imprisonment. The Magistrate then passed 
the following order : ' Bachu Lai will be prosecuted under section 211 of the Penal Code and 
his witness under section 198 of the Penal Code. Bail of Rs. ICX) each. Draw up proceed- 
ings and send to Budder.’ This last order was made without an application by the accused 
to prosecute, and must apparently therefore have been made under section 476 of the 
Criminal Procedure Code. Bachu and Baghunandan have appealed against both orders, 
vif., those under section 476 and section 250 of the Criminal Procedure Code. As, however, 
there is no appeal against the latter order, it can only be interfered with by way of revision. 

With regard to the order under section 250 of the Criminal Procedure Code it has 
been held in the case of 8hih Nath Chong y, Sarat Chunder 8arkar, (1895) 1. L. R., 220al., 
686, that if the Magistrate thought there was a case in which a prosecution under sections 
211 and 198 of the Penal Code should be sanctioned, he ought not to take action under the 
provisions of section 5€0 of the Criminal Procedure ^ode and the same ruling applies to 
the provisions of section 250 of the new Criminal Procedure Code. The Sub-Divisional 
Magistrate has referred to rulings, inconsistent apparently with the ruling quoted, but 
they are of earlier date. It is, therefore, recommended that the order of the Magistrate 
under ^tion 260 of the Criminal Procedure Code be set aside. " 

^ Criminal Reference No. 257 of 1898, made by A. E, Staley, Esq., Sessions Judge of 
Tirhoot, dated the lltb of October 1898. 
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The'iud^ineiit of the High Court (Stevens and Pratt, JJ.) was as 

follows , * 

In dismissing a case under section 363 of the 'Penal Code the Joint 
Magistrate of Hajipur directed the complainant Baohu Lal to pay each of the 
four accused persons Bs. 40 as compensation under section 250 of the Code of 
Criminal Procedure and further ordered his l)ro8eoution on a charge under 
section 211 of the Penal Code. 

[183] The learned Sessions Judge of Tirhcot has reported the case to this 
Court with a recommendation that the order for payment of compensation be 
set aside, and he refers for authority to the case of Shib Nath Chong v. Sarat 
Chunder Sarkar, (1895) I. L. E., 22 Cal., 586. 

In the case of Queen v. Bupan Rai, (1871) 6 B. L. E., 296 : 15 W. E., Cr., 9, 
which is referred to by the Joint Magistrate in his explanation as supporting 
the legality of his proceedings, JACKSON, J., remarked : “ It appears to me that 
in this case 'the Magistrate was competent to award compensation to the persons 
accused by Eupan, notwithstanding that he afterwards committed, and even 
if he had then made up his mind to commit, Eupan to take his trial on the 
charge of giving false evidence ; . . but he added : whether the 

Magistrate in making this order exorcised a proper discretion is a different 
question, on which I think we need not give an opinion." 

In the case of Shib Nath Chong v. Sarat Chunder Sarkar, (1895) I. L. B., 
22 Cal., 586. the learned Judges observed ; “ We are of opinion that it 
was never intended that recourse should be had to the provisions of 
section 560 (now section 250) of the Code of Criminal Procedure in a case 
in which the trying Magistrate is of opinion that the complaint was wilfully 
and maliciously false, and that the complainant should be prosecuted for an 
offence under section 211 of the Penal Code. If, therefore, the Joint Magis- 
trate thought that this was a case in which a prosecution for an offence under 
section 211 of the Penal Code should be sanctioned, he ought not to have taken 
action under the provisions of section 560 of the Code of Criminal Procedure. 
To sanction or direct a prosecution, and also to proceed to award compensation 
under section 560 of the Code of Criminal Procedure, was, we think, an 
improper exercise of his discretion. By such action the Joint Magistrate was, 
in point of fact, prejudging the issue of the charge which he was submitting 
for trial." 

These authorities are not in conflict, but are quite reconcilable. While, 
on the one hand, there is nothing in the Code of Criminal Procedure which 
maJres it illegal for a Magistrate [184] both to award compensation to the 
accused and also to direct or sanction the prosecution of the complainant for 
bringing a false charge, yet a Magistrate who adopted this course would be 
exercising his discretion improperly. 

The reason why the learned Judges who disposed of the case of Quern v. 
Bupan Rai confined themselves to dealing with the question of the strict legality 
of the orders before them was doubtless because they were proceeding under Act 
XXV of 1861, the Code of Criminal Procedure which was then in force. A 
reference for revision could under section 434 of that Act be made only where 
^ the referring Court was of opinion that a sentence or order was contrary to 
law," and similarly under section 404 of the Act the general revisional pewera 
of this Court were limited to determining any point of law arising out of the 
case and thereupon passing such order as to the Court might seem right." 
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In the present case we understand that the direction to proBecute*i8 in full 
force, and we therefore set aside the order awarding compensation to the accused 
persons. The compensation, ‘if paid or levied, will be refunded. 

S. 0. B. 


[ 26 Oal. 184 ) 

APPELLATE CIVIL. 

The 20th Augu&t^ 189H* 

Presknt : 

Mr. Justice Ameer Ali and Mr. Justice Pratt. 


Sariatullah Sarkar and others Defendants 

versus 

Pran Nath Nandi and others Plaintiffs.* 


Bight of Occupancy ^Transfer of occupancy rights— Bengal Tenancy Act 
(V III of 1885), sections 178, 183 — Usage or custom— Evidence Act 
(/ of 1872), section 48 — Admissibility of opinion as to 
^ existence of custom or usage. 

In this suit the plaintiffs by virtue of putni s«‘ttlements sought to obtain khas possession 
of certain jote lands which purported to have been conveyed by jotedara , the first set of 
defendants, to the second set of defendants, although there was no custom cr usage in the 
village recognising the transferability of occupancy rights. 

[ 186 ] Held, that in order to establish usage under sections 178, 183 of the Bengal 
Tenancy Act, it was not necessary to require proof of its existence for any length of time. 

Held, also, that the statements made by persons who were in a position to know of the 
existence of a custom or usage in, their locality were admissible under section 48 of the 
Evidence Act. Dalglish v. Queuffer Hasmln, (1896; I. L. R., 23 Cal., 427, followed. 

The facts of this case are suHiciently set out in the judgment of the High 
Court. 

Babu Dwarkanath Chuckravarti and Babu Joygopal Ghose for the 
Appellants. 

Babu Gyanendra Mohun Das for the Kespondents. 

The judgment of the High Court (Ameer Ali and Pratt, JJ.) was as 
follows : — 

This appeal arises out of a suit brought by the plaintiffs under the follow- 
ing oiroumstancGs. The plaintiff's own a twelve-anna share of Mouzah Mobouli 
by virtue of putni settlements, some acquired in 1297 (1890) and some in the 
year 1300 (1898), and they seek in this action to obtain khas possession of 
certain jote lands, on the ground that the defendants Nos. 8 and 9, who wore 

• Appeal from Appellate Decree No. 939 of 1897, against the decree 6f K. N. Rov Eau 
District Judge of Pubna and Bogra, dated the 26th of February 1897, reversing the de^ea 
of Babu Brinala Cbaran Mozumdar, Munsif of Berajgunge, dated the 14th of Deomber 1896 
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tlie holders of the jotes in question had conveyed, or rather purported to convey, 
the same to the defendants 1 to 7, although there was no custom or usage in 
the village recognising tiie transferability of oocupa 1 :^oy rights, and that con-, 
sequently the plaintiffs were entitled to obtain khas possession of the said 
lands. 

The principal defendants, who had obtained the transfer of the jotes, 
averred in their written statements the existence of a custom of transferability 
in that village and other villages in its vicinity, and contended that the 
plaintiffs' suit should be dismissed. It is Urnnecessary to refer to the other 
pleas taken in their answers. • 

The Munsif framed several issues and, in a careful and, as it seems to us, 
a well considered judgment, came to the conclusion that the defendants had 
successfully established the custom or usage alleged by them recognizing the 
transferability of occupancy jotes. In dealing with this question, he relied not 
only [186] Upon the evidence adduced on the defendants’ side, but also on 
certain kobalas executed in favour of the plaintiffs themselves by which they 
had obtained transfer of occupancy jotes, and in conclusion he added : As 
the tenants do not pay rent at the rates demanded by the plaintiffs, the latter 
have betaken to themselves the contrivance of harassing the tenants and 
coercing them to submission by such suits like the present, which unfortunately 
have become too common in this part of the country.” 

The plaintiffs appealed to the Officiating Judge of Pubna who has, in an 
elaborate judgment, dealing with a variety of questions which do not seem 
to us to be really pertinent to the matter, come to the conclusion that the 
plaintiffs were entitled to recover in this action. The grounds upon which 
he held against the defendants seem to be of a three-fold character : firstly, 
he is of opinion that the evidence given by the defendants regarding the custom 
or usage of transferability being limited to only ten or twelve years or even 
less is worthless; secondly, that the evidence, which the defendants pu^rported 
to give under section 48 of the Evidence Act, was inadmissible ; and, thirdly, 
regarding that portion of the case upon which the Munsif relied with some 
reason, namely, the transactions in favour of the plaintiffs themselves, he was 
of opinion that they could not support the allegation of custom or usage, 
inasmuch as the plaintiff's were themselves the proprietors, and might be 
supposed to have assented to the transfers in their own favour. 

The question which the District Judge had to try was dealt with in tbe case 
oiDalglishw. Guzuffer Hassain, (1896) I. L.B., *23 Cal., 427. by TREVELYAN 
and Beverley, JJ., and although he does not seem to approve of that decision, 
we consider ourselves bound to follow the principle enunciated by those learned 
Judges. In that case also the Munsif had held against the plaintiffs, who were 
seeking to recover khas possession. He had held that the defendants as ryots 
had sufficiently established that there was a usage in the neighbouring 
villages, recognizing the transferability of occupancy jotes. In that case also 
the Subordinate Judge had thought that the evidence regarding [187] usage, 
being limited to a very short period of time, was of no value. This 
Court in construing sections 183 and 176 of the Tenancy Act, held in effect 
that in order to establish usage ” at all events it was not necessary to require 
proof of its existence for any length of time. With that view we desire to 
express our entire concurrence. They say *‘the word 'usage,' atanyrate« 
would include what the people are now or recently in the habit of doing in a 
particular place.. It may be that this particular habit is only of a very<reoent 
origin, or it may be one which has existed for a long time. If it be one regularly 
and ordinarily practised by the inhabitants of tbe place where the tenure exists^ 
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there would be * usage ' within the meaning of the section. The evidenee which 
the learned Subordinate Judge has excluded on the ground that it does not 
refer to ancient custom « is, we think, evidence which requires consideration, 

' inasmuch as it may establish local usage.’* 

The Judge, in the present case, has done exactly what the Subordinate 
Judge had done in the case before Trevelyan and Beverley, JJ., and we 
think that the evidence which the District Judge thinks to be of little or no 
value, required consideration in connection with the other circumstances and 
facts appearing in l^he case. . • * 

In the second place the District Judge is of opinion that, in order to make 
a statement admissible under section 48 of the Evidence Act, it must relate to 
custom. The learned Judges in Dalglish v. Quzuffer Hassam, (1896) I. L, R, 
23 Gal., 427, held that the evidence to which they were directing their minds, 
and which related to usage, was admissible under section 48 of the Evidence 
Act. We think in the present case also the statements made by persons who 
were in a position to know of the existence of a custom or usage in their locality 
wore admissible. For example, a person, who had been in the habit of writing 
out deeds of sale, or one who had been seeing transfers frequently made, would 
certainly be in a position to give his opinion whether there was a custom or 
usage in that particular locality, and we think that the opinion of such persons 
[ 188 ] would be admissible, as pointed out by the learned J udges, under section 
48 of the Evidence Act. 

Then, again, it seems to us the District Judge is in error in putting aside 
from consideration the transfers made in favour of the plaintiffs on the ground 
that they may be supposed to have been assented to by the plaintiffs by virtue 
of their being proprietors. Admittedly one of the kobalas, namely, that of the 
year 1296, was executed prior to the ptilni settlement obtained by them in 1297. 
On the whole, therefore, we think that the judgment of the District Judge 
ought Jjo be set aside, and the case sent back to him for a determination of the 
question at issue in the light of the observations we have made. Costs to abide 
the result. 

N. C. 

NOTES. 

fSee also (1903) 8 C.W.N., 235 (237). ] 
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OBIMINAL REVISION. 

The 2nd December, 1898. 

Present: 

Mr. Justice Prinsep and Mr. Justice Ameer Ali. 

Hurbullubh NaVain Singh 2nd Party, Petitioners 

versiiH 

Jjuchmeswar Prosad Singh lat Party, Opposite Party.'** 

Super intend ehce of High Court — Charter Act {24 and 25 Vic. Cap. 104)^ 
section 15 — Criminal Procedure Code {Act V of 1898), sections 145- 
485 — Dispute concerning a ferry including the land and water 
^over which it plies — Order purporting to be made under 
section 145. 

The local Lcgi^ilature has power to overrule a statutory power conferred on the High 
Court ; but this was not the object aud result of the legislation expressed in section -)35 of 
the Crmiinal Procedure Code of 1898. Empress v. Burak, (1878) 1. L. R., 4 Cal., 172 : L. R., 
6 I, A., 178, referred to. 

The terms of section 135 moan that orders under the exempted sections mentioned in 
clause ( 3 ) must have been passed with jurisdiction. If such orders are challenged as made 
without jurisdiction, the mere fact of their purp.>rting to be passed under the exempted 
sections would not bring them within those sections so as to debar the exercise of powers by 
the High Court under section 15 of the Charter Act. 

[189] Abayeswart Debi v. Sidkeswari Dehi, (1888) I.L.R., 16 Cal., 80. ; Ananda Chandra 
Bhuttackarjee v. Stepfien. (1891) I.L.E., 19 Cal., 127 ; Roop Lai Dasv. Manook, (1898)2 
C. \V. N., 572, and QuceU’Empiess v. Piatap Chunder Ghose, (1898) I.L.R., 25 Cafi., 852, 
followed. 

The right to a ferry, i.e., the right to carry passenger^ to and fro, cannot be treated 
apart from the possession of the landd used on either ^ide of the stream for the purpose of 
jandiug them. It is a proper case to bo dealt with under .section 146 of the Criminal Pro- 
cedure Code (Act V of 1898) where the subject-matter of dispute is a ferry including the land 
and water upon which the right of ferrv is exercised. 

This case related to a dispute regarding the possession of certain lands and 
water over which a ferry was plied. On a previous occasion proceedings under 
section 145 of the Criminal Proc.ilne Ckide (Act X of 1882) with regard to the 
disputed property had been taken by the Deputy Magistrate of Bhagulpur and 
an order was passed in iavour of the lirsL party, which was set aside on revi- 
sion by the High Court on the ground tliat the Magistrate of Purneah had no 
jurisdiction. The High Court also expressed an opinion that disputes regard- 
ing a ferry came more properly within the scope of section 147 of the Code of 
1882. 

The subject-matter of the dispute was situated in the vicinity of the 
common boundary between the districts of Purneah and Bhagulpur. On the 
6bh of August 1898 the District Magistrate of Purneah again took proceedings 
and passed an order under section 145 of the Criminal Procedure Code (Act V 
«of 1898), also declaring the first party to he in possession. The second party 
moved the High Court and obtained a rule. 

* Ciiminal R*'viPiorj No. 647 of 1898, made agaiij.st the orckr, passed, .,^y P. H, O’Brien, 
Esq., District Magistrate ui Purneah, dated the 6th of August 1896. 
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The Advocate-General (Sir Charles Paul), Mr. Jackson, and BsLh}h!fogendro 
Chunder Ghose, for the Petitioners. ^ 

. Mr, J. 2'. Woodrofk, Sir Griffith Evans, Mr. Garth and Babu Ravi Churn 
Mitter, for the Opposite Party. 

Mr, Woodroffe, — The High Court has no longer any power to revise orders 
under clause [chapter ?] XII of*the Code. The language used in clause (3) of 
section 435 makes it quite clear. The Magistrate’s order in such cases is 
final, and the aggrieved party [190] must seek his remedy in the CivilJCourts. 
[Prinsep, J. — But may not caSes of this kind come under section 530, and 
can we not interfere under the Charter Act ?]’ Section 530 deals only with 
irregularities which vitiate proceedings, such as want of local jurisdiction. As 
to the power of the High Court to interfere, the Privy Council have lield in 
Queen v. Burah, (1878) I. L. B., 4 Cal., 172 : L. R,, 5 I. A.^ 178, that the 
exercise of the power under the Charter Act by the High Court was mean 
to be subject to, and not exclusive of, the general legislative power of the 
Governor-General in Council. As to the facts the Magistrate has found that 
the subject-matter of dispute is a ferry including the land and water upon 
which the right of ferry is exercised. This comes clearly within the scope 
of section 145 as it now stands. The section no longer relates to disputes 
concerning tangible immoveable property,” but to disputes concerning 
any land or water or the boundaries thereof.” 

The Ad oocate- General. — The order passed in this case is without jurisdic- 
tion. The dispute is about the right to use a ferry. The owner of a ferry 
need not be the owner of the land and water over which it plies. The case 
does not fall under section 145; the proceedings should have been drawn up 
under section 147 of the new Code. If an order purports to be made under 
section 145 in a case whore such order ought not to be made, then nothing 
contained in section 435 of the new Code can deprive the High Court of its 
power ^of interference under section 15 of the Charter Act. See Ahayeswari 
Debi V. Sidheswari Debt, (1888) I. L. R., 16 Cal., 80; Ananda Chandra 
Bhuttacharjee v. Stephen, (1891) l.L.R., 19 Cal., 127 ; Roop Lai Das v. Manook, 
(1898) 2 C. W. N., 572, and Queen- Empress v. Pratap Chunder Ghose, (1898) 
l.L.R , 25 Cal., 852. 

The judgment of the High Court (Prinsep and Ameer Ali, JJ.) was as 
follows : — • 

A rule was granted by a Bench of this Court requiring the [191] Maharaja 
of Durbhunga to show cause why an order passed under section 145 of the 
Code of Criminal Procedure should not he set aside— on the ground that 
that section was not applicable to the subject of the dispute between the con- 
tending parties, and, secondly, on the ground that the Court had no jurisdiction 
to make the order under section 145. Proceedings under that section were 
instituted by the District Magistrate of Purneah in consequence of a dispute 
between the Maharajas of Durbhunga and Sonbarsa which, he found, was 
likely to cause a breach of the peace, arising out of claims to use certain land 
for the purposes of a private ferry ; and the objection taken, on which that rule- 
was granted, may be shortly stated to be that a claim to a ferry is not cogniz- 
able under section 145 of the Code of Criminal Procedure, the Magistrate’s 
action, therefore, being without jurisdiction, and that consequently the proceed- 
ings should be set aside under section 15 of tlie Charter Act, irrespective of the 
Code of Criminal Procedure, which, as expressed by section 435 of the Code of 
1898,#ordinarily bars the exercise of revisional powers ,by this Court. 
The subject-matter of dispute is said to be on the boundary of the districts of 
Bhaugulporu and Purneah, and we find that, in the earlier part of this year, 


J2y 



I.L.R. 26 Gal. 102 HGBBULLtJfiH NABAIN SINGH V. 


and befbKe the Criminal Code of 1898 became law, proceedings under seotion 
145 of the Code of 1882^ were instituted by a Magistrate of the Distriot of 
Bhaugnlpore, and an order passed in favour of the Maharaja of Durbhunga was 
set aside by a Bench of this Court as a Court of Bevision, on the ground that 
the dispute regarding possession of a ferry was not a dispute regarding tangible 
immoveable property within the terms of seotion 145 of the Code of 1882. 
The Court at the same time expressed an opinion that questions relating to 
disputes regarding ferries were intended to come within the scope of 8eotionl47. 
The Court also held th^t the order under, section 145 was bad on the 
ground that on the affidavit of the Maharaja of Sonbarsa, which was not 
contradicted, the land on both banks was outside the jurisdiction of the 
Magistrate of Bhaugulpore, and that, therefore, he had no jurisdiction to deal 
with the matter.^ An application was subsequently made to this Court for a 
correction of this finding as erroneous as a statement of fact. It was then 
held by the Court that it had no power to reconsider the [192] order, even if 
erroneous, and that the point was immaterial, since the finding of the Magistrate 
was to the ^me effect, so that in either case the Magistrate had no jurisdiction. 
The present proceedings have been taken in Purneah under the Code of 1898, 
and section 145 of that Code has been amended, in so far that it has been 
differently expressed in some respects from the corresponding section of the 
former Code of 1882. It does not limit the action of the Magistrate to disputes 
relating to the possession of tangible immoveable property,*' but it empowers 
him to take cognizance of disputes likely to cause a breach of the peace 
“ concerning any land or water or the boundaries thereof,** and it gives an 
explanation of the meaning of the expression land or water.*’ 

We have consequently now to consider whether this dispute falls within 
section 145 of the Code of 1898. But Mr. Woodroffe, who appears against the 
rule for the Maharaja of Durbhunga, contends that, by reason of the terms of 
section 435 of the Code of 1898 in amendment of the former law, this'Court 
has no jurisdiction as a Court of Bevision, or oven under section 15 of the 
Charter Act, inasmuch as section 435 as amended removes any power that this 
Court may have had under the latter. Mr. Woodroffe relies on the well-known 
ease of Qmeii v. Burah, (1878) L.R., 5 I. A., 178: LL.B., 4 Cal., 172, in which 
it was held that the local Legislature liad power to overrule a statutory power 
conferred on tliis Court, and he contends that this waS the object and result of 
the legislation expressed in section 435 of the Code of 1898. Of the power of 
the local Legislature we have no doubt, but we do not agree that the power 
has been exercised as contended by Mr. Woodroffe, or that the terms of section 
435 must be so understood. Matters under Chapter XII of the Code, that 
is, under section 145, such as the case now before us, are by section 436 placed 
in the same category as orders under section 143 and section 144, in respect 
of which section 435 of the Code of 1898 is expressed in the same terms as 
in the same section of the Code of 1882 ; and in regard to an order under 
section 143 or section 144, it has been held in many cases, so as to have become 
[198] settled law, that though powers as a Court of Bevision under the Code 
cannot be exercised, still, if an order challenged be without jurisdiction, that 
is to say, if it be outside those sections, the mere fact of the order purporting 
to be 80 passed would not bring it within those sections, so as to debar the 
exercise of powers under section 15 of the Charter Act to set it aside as null 
and void and without jurisdiction. The terms of section 435 have, in this 
respect, been held to mean that an order must have been passed under the 
exempted sections with jurisdiction. As the most regent cases on this subject, 
we need only refer to Abayeswari Debi v. Sidhestmri Ddbi, (1888) L L- 
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16 Cal., 80; Apanda Chandra UhuUacharjee v. Stephen, (I891),i. L. E., 
19 Cal., 127 ; Boop Lall Das v.mUanook, (1898) 2 C. W. N., 672, and Qnem- 
Empress v. Prdtap ^Ckunder Ohose, (1898) I.L.S.,*25 Cal., 852. The matter 
for consideration then is— is the suhjeot-matter of dispute within the terms of 
section H6 of the present Code ? We may first of all observe that, with every 
respect to the learned Judges .who decided the former case, we do not feel 
bound by the expression of .the opinion that the matter properly comes within 
section 147, inasmuch as it relates to what may be shortly termed an ease- 
ment, for that was not a mattgr properly coming under consideration in that 
case, and their finding was obiter. At the same time we are bound to give 
that opinion every consideration and respect in dealing with this case. 

The proceedings taken show that the dispute has arisen, because the river 
has gradually altered its course, and the Magistrate has found as a fact that 
the two landing places are in the possession of the Maharaja of Durhhunga. 
The right to the ferry, that is, the right to carry passengers to and fro, cannot 
be treated apart from the possession of the lands used on either side of the 
stream for the purpose of landing them. No such question as has been 
attempted to be raised on the judgment of this Court in the previous proceed- 
ings, relating to section 147, therefore, arises in this case. As we understand 
the Magistrate’s preliminary order, he meant to deal with the dispute in this 
manner ; for he describes [194] the subject-matter as the ferry, including 
the land and water upon which the right of ferry is exercised,” Ac, It is not 
described as a right to use the ferry, and it cannot, therefore, be so regarded. 

We are of opinion that the rule should be discharged, inasmuch as the 
proceedings have been properly taken under section 145 of the Code of Criminal 
Procedure, 1898. 

S. C. B. Buie discharged. 


• NOTES. 

[I As regards powers of the High Court to interfere in cases of this kind, see also 
(1902) 30 Cal., 112; (1900) 27 Cal., 892 ; (1903) 26 All., 637 ; (1903) 26 All,, 144. 

II. As regards the powers of the Indian Legislature, see also Secretary of Slate for India 
V. Moment (1912) 40 Cal., 391 P.C. 

III. As regards jurisdiction under sec. 145, Cr. P.C., see also (1899) 27 Cal., 269. 

I¥. As regards the right to ferry falling within sec. 146, Cr. P.C., 1898, see also 3 C.W. 
N.. 148.] 
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[ 26 Cal. 194 ] 

APPELLATE CIVIL 

The *26th AuquHt, 1898. 

Present : 

Mr. Justice Ameer Ali and Mr. Justice Pratt. 

Mahomed Nasim Defendant No. 8 

versus 

Kasi Nath Ghose and another Plaintiffs.* 

Assam Land arid Bevenue Regulation {Act 1 of 1886), section 65, section 68, 
section 70, suh-seciion (^^), sub-sextion iS), and section 71 — Act XI of 1859, 
section 87—'* Estate ’* — “ Ptoperty '' --Shikmi haziram rights. 
a purebaser o( a part of a permanently settled estate is entitled to the benefit of section 
71 of the Assam Laud and Revenue Regulation, inasiniich as in section 71 the words used 
are “ property sold under section 70,” and the property to which reference is made in section 
70 includes both an estate as well as a share in respect of which revenue has been separately 
apportioned. 

The object of section 37, Act XI of 1859, is the same as that of section 71, Regulation 

1 of 1886. Those sections cannot bo said to have different meanings, for if it were to be held 
that the incumbrance which could be set aside under section 71 of the Regulation I of 188G 
mmst be an incumbrance actively created bv the previous holder, it would amount to this, 
that any acquiescence or laches, either wilful or arising from pure negligence on the part of 
the holder, by which the taluk or estate becomes incapable in the bands of the purchaser of 
yielding the Government revenue, would be outside the scope of that section. 

This suit was with respect to 16 plots of land, the area of which amoun^ted to 

2 Jmdas, 6 khadas and odd, said to he comprised in that portion of taluk No. 1, 
Rai Gour Hari Singh, which [195] subsisted after separate accounts had 
been opened. It was brought on the allegation that the plaintiffs had 
purchased that portion of the taluk sold for arrears of Government revenue and 
local rates due thereon on the 14th September 1892, and that they were 
consequently entitled to set aside the shikmi hazimm taluk alleged by the 
defendants to be held by them under the said taluk Gour Hari Singh. The 
defendants contended that their shikmi haziramjaluk had been in existence 
from the time of the Permanent Settlement. 

The Munsif found that the defendants had succeeded in establishing their 
shikmi haziram rights in respect of 7 kanis odd of the lands in their possession, 
and passed a decree in respect of plots Nos. 1 to 13 in favour of the plaintiffs, 
dismissing the suit relative to plots Nos. 14 to 16 which came within 7 kanis odd. 

The plaintiffs and the defendants both appealed to the Subordinate Judge, 
and the Subordinate Judge dismissed both appeals. The defendant No. 8, 
Mahomed Nasim, alone appealed to the High Court from the judgment of the 
Subordinate Judge. 

Dr, Ashutosh Mookerjee for ihe Appellant. 

Babu Tara Kishore Chowdhry for the Respondents. 

* * Appeal from Appellate Decree No. 791 of 1897, against the decree of Babu Shoshi 
Bhusban Sen, Additional Subordinate Judge of Sylhet, dated the 29th of January 1897 , 
affirming the decree of Babu Nistaran Banerjee, Munsif of Moulavi Bazar, dated the 28th of 
February 1895. 
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The jad^mont of the Court (Ameer All and Pratt, JJ.) was as Allows: — 

This is an appea^l from th^ decision of the Additional Subordinate Judge 
. of Sylhet, affirming the judgment of the Munsif of Moulavi Bazar, by which 
the plaintiffs* suit has been in part dismissed and in part decreed. The suit 
was brought by the plaintiffs upon the allegation that they had purchased a 
taluk called Eai Gour Hari Singh at a revenue sale, and that they were conse- 
quently entitled to set aside the shikvn haziran taluk alleged by the defendants 
to be held by them under the said taluk Gour Hari Singh. • 

The defendants contended •tliat their shikmi hazirau taluk been in 
existence from the time of the Permanent Settlement. 

The area held by the defendants amounted to 2 kudus, 6 kkadas odd. 
Without entering into a detailed statement of all the facts 096] of the ca.se, 
we may mention that the Munsif found that the defendants had succeeded in 
establishing that they iiold a shikmi haziran taluk within taluk Oimr Hari Singh 
from the time of the Permanent Sottlomeot in lespect of 7 kanis odd of the 
lands in their possession, but inasmuch as they failed to show that the remain- 
ing portions of the land included in [dots Nos. 1 to 13 liad been in their posses- 
sion as part and parcel of their said shihni haziran taluk from the time of the 
Permanent Settlement, he made a decree in respect of those plots in favour of 
the plaintiffs, dismissing their suit with respect to plots Nos. 14 to 16 which 
comprised 7 kanis odd. 

The plaintiffs as svell as the defendant appealed to the Subordinate Judge, 
who dismissed hol.h the appeals. 

The defendant No. 8, Mahomed Nasiin, has preferred a second appeal to 
this Court from the judgment ol the Subordinate Judge, and Dr. Ashutosh 
Mookerjee has taken tlireo points on his behalf. He contends, in tlie first place, 
that th%^ldintilTs, who w^ere admittedly the purchasers, not of the entire estate 
but onl^ of a part thereof, were not entitled to maintain this action in respect 
of the lands of the taluk which the defendants failed to show had been in their 
possession by virtue of shikmi haziran rights from the time of the Permanent 
Settlement; secondly, that, upon the words of section 71 of the Assam Land 
and Revenue Regulation, the plaintiffs were not entitled to a decree in respect 
of the lands covered by plots Nos. 1 to 13, inasmuch as the right under which 
the defendants claim bo iwld them does not amount to an incumbrance created 
by any person other than the purchaser ; and, thirdly, that the defendants had, 
at least, acquired an occupancy riglit in respect of these lands. 

With reference to the first contention, it is to be observed that there is a 
great difference in the language of the Act in force in Bengal and tiie 
Assam Regulation. Chapter V of the Assam Land and Revenue Regulation 
(I of 1886) declares the joint and several liability of all persons in possession 
of an estate or any part thereof for land revenue. Section 66 provides 
that when there are several recorded proprietors of a permanently -settled 
estate, any one of them, whether he is [197] entitled to a share of 
the estate or to particular lands comprised therein, may, by a written 
application to the Deputy Commissioner specifying his share of the estate or 
the particular lands therein to which he is entitled, get his revenue apportioned. 
Section 68 declares what is to be done when an arroar has accrued, and 
section 70 proceeds to provide that, when an arrear has accrued in respect of 
a permanently-settled estate or of an estate in which the settlement-holder 
has a permanent heritable right of use and occupancy, the Djjputy Oommis- 
sioner ma^ sell the estate by auction. Sub-section 2 of that section runs as 
follows: ' If the arrear has accrued on a separate account opened under 
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section 65, only the shares or lands comprised in that account shall in the first 
place be put up to sale, and if the highest bid does not cover the arrear, the 
Deputy Commissioner shall stop the sale and direct th^t the entire estate shall 
be put up for sale at a future date, to be specified by him ; and the entire estate 
shall be put up accordingly and sold.** Sub-section (3) says : “ No property 
shall be sold under this section for any arrear which may have become due 
in respect thereof while it was under I he management of the Court of Wards.** 
From sub-section (3) it would appear that the word ‘ property * was used inten- 
tioually to cover both the^ entire estate as well as tlie shares or lands in respect 
of which separate accounts had been assigned. 

Section 71 provides that property sold under section 70 shall be sold free 
of all incumbrances previously created thereon by any person other than the 
purchaser. It will be noticed that, in Act XI of 1859, the word used is 
** estate.** In section 71 of the Assam Begulatiou the words used are property 
sold under section 70,” and tlie property to wdncb reference is made in section 
70 includes both an estate as well as a share in respect of which revenue has 
been separately apportioned. In view. Uiorefore, of the express term “ property *’ 
used in sectidn 71, we are unable to accede to the contention put forw^ard by 
Dr. Ashutosh Mookerjee that the purchaser of a part of a permanently-settled 
estate is not entitled to the benefit of section 71. In this particular case, 
wliat seems to have happened is that revenue in respect of certain lands had 
been separately apportioned, arrears fell duo in respect of the remaining portion 
of taluk Gour Hari Singh, [198] and the taluk minus those lands was put up to 
sale and purchased by the plaintifis. Having regard to the terms of section 71, 
it seems to us that the view' taken by tlielow^er Court is correct, aud that the 
plaintiffs are entitled to maintain this action. 

We now come to the second contention, namely, that the right, under 
which the defendants hold the lands in respect of which their claim has been 
disallowed, does not come under the expression incumbrances previously 
created thereon by any other person than the purchaser.” This contention 
proceeds upon the difference in the language of section 37, Act XI of 1859, 
and of section 71, Eegulation I of 1886. Section 37 of Act XI of 1859 says 
that the purchaser of an entire estate, sold under this Act for the recovery 
of arrears due on account of the same, shall acquire the estate free from all 
incumbrances which may have been imposed upon it after the time of settle- 
ment.’* In section 71 of the Assam Regulation the words are “ incumbrances 
previously created thereon.” It is contended that as it has been found in this 
case the defendants had obtained possession of these extra lands over and 
above wrhat they held from the time of the Permanent Settlement as their 
shikmi hazirah taluk, by adverse possession against the owners of the taluk, it 
could not be said that it was an incumbrance created thereon. Now, in con- 
sidering this matter, we have to keep in view the purpose of the provision that 
an auction-purchaser at a revenue sale shall get the estate free from incum- 
brances. The object as we understand it, is that he should get the estate in 
such a condition that he may be able to pay the Government revenue assessed 
thereon at the time of the settlement, and that no act on the part of the holders 
of the property or estate afteii the settlement by which the estate becomes 
deteriorated or rendered incapable of yielding the revenue fixed upon it at the 
time of the settlement, should be allowed to affect him. The words of 
Act XI of 1859 and of Regulation I of 1886 cannot be said to have different 
meanings. If we were to hold that the incumbrance which could be sgt aside 
under section 7l must be an incumbrance actively created by the previous 
bolder, it would amount to this, that any acquiascence or laches, either 
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wilful or arising from pure negligence on [199] (he part of the holder, hy 
which the taluk or , estate becemes incapable, in t^e hands of the purchaser, 
of yielding the Govevnment revenue, would be outside the scope of this 
section. As at present advised, it seems to us that we cannot acquiesce in 
that view. We think that the conclusion of the Subordinate Judge was right 
and wo must accordingly overrule this contention. 

As regards the occupancy right claimed by the defendants, it is to be 
observed that this claim was never put forward in their written statement, 
nor, so far as we can gather, at*any previous stage o!f this suit. They claimed 
to hold the lands covered by plots Nos. 1 to *13 as part and parcel of their 
shikmi haziran taluks and not as cultivating raiyats. It seems to us there- 
fore that it would not be right to allow them to change their ground in this 
Court. Such a contention requires to be dealt with upon* evidence, and it 
does not seem that there is any fact shown in the case which would enable 
us to come to the conclusion that the defendants hold or cultivate these lands 
as raiyats. We accordingly dismiss the appeal with costs. 

N. C. Appeal dismissed. 

NOTES. 

£ Tho word "property' in the Assam Land and Revenue Regulation, 188G, sec. 71 , includes 
the share in an entire estate (1905) 3 C.L.J., 387. 

Adverse possession is an encumbrance within sec. 70 : — (1914) 23 I. C., 119 : 20 C.L.J, 
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[ 26 Gal. 199 ] 

The 29th July, 1H98. 

Present : 

Mr. Justice Ameer Alt and Mr. Justicis Pratt. 

Guru Dass Shut ....Plaintiff 

versus 

Nand Kishore Pal and another Defendants.’* 

Bengal Tenancy Act of 1885), section 48, clause (a), sections 66 and 79 — 

Colder -Raiyats — Permanent mokurari lease — Ejectment. 

Section 48, clause (a) of the Bengal Tenancy Act is retrospective. 

Bam Kumar Jugi v. Jafar All Patwari f, approved of. 

* Appeal from Appellate Decree No. 911 of 1897, against tho decree of Babu Probode 
Chandra Dutta, Subordinate Judge of Tipperah, dated the 24th of February 1897, affirming 
the decree of Babu Tara Charan Sen, Munsif of Chandpur, dated the 31s6 of July 1890. 

t J’RKSBNT . 

Mr. Justice Banerjee and Mr. Justice Stevens. 

Ram Kumar Jugi Defendant 

versus 

Jafar Ali Plaintiff. | 

In this appeal the plaintiff (respondent) sued the defendant (appellant) for tho -ents of 
nnder-raiyati holding upon a registe red kabuliat, which was executed after the Bengal 

t^peal from Appellate Decree No. 008 of 1897, against the decree of Babu'Snnath 
Pal, Subordinate Judge of Backergunge dated the 14th December l896, modifying the 
decree of Babu Pankaja Kumar Chattorjee, Munsif of that District, dated the 2iid March 
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[200]*^ jVhero a suit is brought before the expiry of the Bengali year in respect of the 
arrears of rent for that year, the landlord is not entitled to eject the tenant under section 66 
of the Bengal Tenancy Act. ^ 

The facts of this case appear sufficiently from the judgment. 

Babu basanta Kumar Bose for the A])pellant. 

Moulvie Serajul Islam for the Bespondents. 

The judgment of the High Court (Ameer Ali and Pratt, JJ.) was as 
follows ^ ^ 

This appeal arises oun of a suit brought *by the plaintiff for arrears of 
rent for the years 1299-1302, and the facts upon which he bases his claim 
are shortly those : On tho 20bh Kartick 1291, the plaintiff acquired by 
purchase a raii/ati holding bearing tho [201] annual rent of Bs. 14-1. On 
the same date, th6 plaintiff leased out the holding he had purchased to defend- 
ant No. 1 who executed in his favour a kabuliat which is on the record of 
this suit. Some four or five years after the execution of the kabuliat, the 
defendant No. 1 sold his under-mz'i/^i^ holding to defendant No. 2, and the 
plaintiff’ states that he has accepted tho defendant No. 2 as his tenant, but he 
sues both tho defendants for tho rent of the years 1299-1302. 

Tenancy Act vvd,s passed, but before it became law or came into operation. Tho Munsif 
held that si'ctioii IS of the Batigil Tenancy .Vet had a retrospective effect, but on appeal the 
Subordinate Judge bold that section 18 of tho Bengal Tenancy Act had not a retrospective 
effect, and decreed tho appeal. From this judgment tho defendant appealed to the High 
Court. 

Moulvie Bahadur Rahim Zahid for the Appellant. 

No one appeared for the Respondent. 

Tho judgment of the High Court (Banerjee and Stevens, JJ.) was an follows 

Banerjee, J. — This appeal arises out of a suit for arrears of rent claimed by the plaintiff 
as a raitfat against the defendant who is a dar-raiifat or under- under the terms of a 
written leii-.o, and the oiilv question that arises for consideration is, whether section 48 of 
the Bengal Tenancy Act limits tho claim in this suit. ^ 

The fiisL Court held that the section applied to the case, and it accordingly gave the 
plaintiff a decree for an amount less th in that stipulated for in the lease, and being within 
the limits proscribed by section 18. On appeal by the plaintiff, the Lower Appellate Court 
has rever.-icd that decree and given ill j plaintiff a decree in full, on tho ground that secthu 48 
of the Bengal Tenancy Act. was not applicable to this lease, tho Ic.ise having been granted 
preiious to the date on which the Bengal Tenancy Act came into operation, though 
subsequent to the date on which the Act wa.i pa.s^ed. t 

In tecond appeal it i-j contended, for the d 'feudiut. that the Lower Appellate Court 
war. wrong in holding thit .v:ioti.''U 48 dies not govern the case ; and in our opinion 
this contfoition is correct. Section 48 siy., . “ The landlord of an under- r.iiiy if i holding at 

a money rent shall not bi entitled to recover rent .•xcoeding the rent which he himself pays 
by more than the following porceniag d Jh? '.arao, naraoly. wh?*n tho rent payable by the 
under- ruTiy^'/ ih payable under a r.-gii»ter«d leas« or agreement, fifty pei cent." 

The suit was brought after the Bengal Tenancy Act had cDine into operation, anl the 
plaintiff socks to recover rent fioni hu und tv-raiy it. Can he do so, cxc3pt within the limits 
pre-jcribcd by section 48 ? \Vc think Ih it the question must bo answered in tho negative. 
The obj iCtion urged on behalf of the defendant, appellant, docs not .sock to give to the siiction 
any letroBpoctive operation hc>ond what its language expressly provides for. It only 
seeks to confine the plaintiff’s right to recover rL'iU by .-mt within the limits within which 
alone the same can be recovered under section 48 in a suit brought after that section came 
intofiperation. We may add that the language of section 178, sub-section .3, clause {$), gives 
support to the view we take. • 

As for the cases cited by the Lower Appellate Court in support of its decision, namely, 
ProfvUali Chunder Bose v. Samir addin Mondul, (18115) I. L. R., 22 Gal., 337, and Tejendro 
Nmain Shifjh v. TJnkai Singh, (1895) I. L. R., 22 Cal., 658, they relate to provisions of tho 
Burignl TV nancy Act, the language of which is very different from that of section 48. 

For these rc.-i^ofis we think that the decree of the Court of Appeal below is wron^, and 
it inn^-t s t a>>i Ju, and that of tho first Court restored, with costs in this Court and in the 
Court below. 
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The defendants took several objections to the plaintiff’s suitr'and the 
Munsif framed issues, covering tfctose objections. Tlje third issue practically 
, involves the question which has been argued in this appeal, namely, whether 
the rent payable to [ 202 ] the plaintiff' by the defendants or either of thorn is 
liable to be reduced under section 48, clause (a) of the Bengal Tenancy Act. 
The Munsif found that the defendant No. 1 was not liable, but that defendant 
No. 2, having been accepted by the plaintiff as his tenant, was liable for the 
rent of the uw^QV-raiyati holding. lie also found that the plaintiff’ ,was a 
raiyat and defendant No. 2 an ausiit-raiyat, in othdr words an under-raiyat 
under the plaintiff, and that the entire raiyati of the plaintiff was covered by 
the defendants’ ausut- raiyati. It was admitted before the Munsif that the 
rent of the plaintiff’s raiyati was only Rs. 14- 1. And that officer being 
of opinion that under section 48, clause (a) of the Bengal Tenancy Act, the 
defendants* rent could not exceed 50 per cent, of the plaintiff’s rent, he made 
a decree in favour of the plaintiff at Rs. 21-1-6 per year. 

The plaintiff appealed to the Subordinate Judge, and the four points 
raised before him are thus stated in the judgment of the learned Subordinate 
Judge : Firsts whether plaintiff is entitled to get rent for the period claimed at 
the rate of Rs. 37-1 per year ; second^ whether the lower Court is wrong in 
awarding damages instead of the interest claimed; thnd, whether the defen- 
dants can be ejected from the holding in arrears ; fourth, whether the lower 
Court is wrong in not decreeing the suit against both defendants Nos. 1 and 2 ? 

In this appeal we are only concerned with points one and three. Before 
the learned Subordinate Judge it was admitted that the plaintiff’s was a 
raiyati holding, and that defendant No. 2 held under him as an undev -raiyat. 
The learned Subordinate tTudge states that in express terms, and he was of 
opinion that section 48, clause (a) was retrospective in its effect, and that the 
plaintiff was not entitled to recover more than 50 per cent, in excess of the 
rent payable by himself to the zemindar. He also held that section 66 of the 
Tenancy Act requires for the purpose of ejectment that the arrears of rent 
should remain due at the end of the Bengali year, and as in the present 
case the plaintiff did not wait till the end of the year 1302 to institute 
his suit for the arrears of that year, the defendant could not be ejected 
from his holding for thos^ arrears. He accordingly [203] upheld the decree 
of the first Court, giving to the plaintiff what h:id boon found by the Munsif 
to be properly recoverable by him. 

In second appeal to this Court two points have, been raised by the 
learned pleader for the plaintiff- appellant. In the first place ir, is contended 
that section 48 {a) is not retrospective in its effect. This question came up 
before this Court in another case — Ham Kumar Jugi v Ja/ar Ah Paticari-- 
decided by Banerjee and Stevens, JJ., on the i4th July i898, {anta, p. 199 
nocp). There the learned Judges held that section 48, clause (a) was retios- 
pective and operated as a bar to ^ raiy it recovering irom his under-mii/ai 
rent more than 50 per cent, in excess of the rent payable by him to his own 
landlord. Suffice it to say that wo are entirely in accord with that judgment 
and we, therefore, overrule this objection ta^en by the appellant to the 
judgment of the Court below. 

It 'Was next contended that this was a permanent mokurari lease coming 
under section 179 of the Bengal Tenancy Act. In our opinion this contention 
is whoUy untenable. In the first place, the plaintiff is oot.tbe holder of a 
permanent tenure. Ho never alleged himself to be such. His suit is founded 
upon the allegation that he was only a raiyat, and his holding was a raiyati 
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holding. ^Nor is the defendant the holder of a . permanent mokwrari lease, for 
throughout the proceeding^ he has bean mentioned as being only an under-rai|/a^ 

It was also argued that under section 66 of the Tenancy Act, the plaintiff . 
was entitled to eject the defendant, inasmuch as the rent of the previous years 
had not been paid. We agree with the Subordinate Judge that as the suit 
was brought before the expiry of the year 1302 in respect of the arrears for 
that year, the plaintiff is not entitled to eject the defendant from his holding 
under t>he provisions of section 66. On these grounds we think that the care- 
ful and well-considered judgment of the Dower Appellate Court should be 
upheld, and this appeal dismissed with costs. 

N. C. Appeal dismissf^d. 


• NOTES. 

[Sec. 43, Bengal Tonanoy Act, 1885, is retrospective : — (1900) 28 Gal., 166 ; (1900) 
2C.L.J., 640.] 


[204] ORIGINAL CIVIL. 

The 22nd, 23rd, 24th, 27th, 28th ct 29th June, and 13th July, 1898. 

Present : 

Mr. Justice P. O’Kinealy. 

Bungo Lall Lohea and others 
versus 

Wilson and others.'*' • 


Landlord and tenant — Nature of Tenancy -^Lease for constructio^i of 
permanent works — Permanent Tenure — Conduct of lessor — Suit for 
rent — Alternative claim for compensation for use and occupation 
of land — Suit for land ^Jurisdiction of High Court — Limi- 
tation — Acknowledgment of debt — Limitation 
Act {XV of 1877), section 19, and ScAedule II, Art. 110. 

The defendants and their predecessors in title held of the plaintiffs and their predeceBSora 
certain land under a pottah, which, though not expressly stated to grant a permanent lease, 
was granted for the purpose of constructing a brick-built dock, buildings, dsc., and 
workshops.’* The works wore constructed; and during a period of 42 years the interest of 
the lessees was from time to time transferred, without any conduct on the part of the 
lessors or their successors indicating that they regarded the interest of the lessees as not 
permanent. Some years after the c:)astructiou of the dock it ceased to be used as such. 

Held, that the tenure created by the poUnh was of a permanent nature. 

A suit by a landlord against a tepant for rent at a rate agreed upon for one period, and 
for rent on the basis of use and occupation for a subsequent period is not a suit for land ; 
and therefore the High Court may have jurisdiction to try such a suit even when the land 
is situate outside the local limits of its jurisdiction. 

* The plaintiffs sued the defendants for arrears of rent from the 4tb December 18g9 to the 
81 .Tulv 1894, re*)ying upon the following letter as an acknowledgment sufficient to take 

* Original Civil Bait No. 531 of 1894. 
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their demand out of the Limitation Act : “ As we have informed your client, we* are quite 
willing to pay him the rent due under ^ur mourasi pottah if he can show a title to give us a 
good receipt for it that Wijl satisfy our lawyers. If he is in the same position that his 
father was up to the time of his death, unable to produce a perfect title, we are still willing 
to pay him the rent on his giving us a substantial indemnity similar to that which we had 
from his father." . 

lleldf that this was a sufficient acknowledgment within section 19 of the Limitation Act. 

Secretary of State for India v. Ltielmteswar Singh, (1888) I. L. B., 16 Cal., 223^: L. B., 
16 1. A., 6, distinguished. ^ • 

[205] The following are the main facts of this case : — 

The defendants, Messrs. Anderson. Wright and Co. (represented by 
the defendant Wilson) and their predecessors were for many years tenants to 
the plaintiffs and their predecessors in title of certain premises known as 
No. 7, Haripore Lane, Sulkea, in the suburlis of Howrah, at a monthly rent of 
Bs. 60-10-9 until the end of December 1889. The plaintiffs in this suit alleged 
that they duly determined the tenancy by a notice in writing cn the 4th 
December 1889 ; but those defendants, claiming that they lield a permanent 
lease, and that their rent could not be enhanced, continued in occupation of the 
said premises. The defendants had constructed a dock and other permanent 
works on the land in their occupation, under the terms of the pottah granted to 
them. 

On the Slst July 1894 the plaintiffs brought this suit, claiming rent for 
the month of December 1889 at the rate of Bs. 60-10-9, and for the subsequent 
period to the end of June 1894 at the rate of Hs. 150 a month as a reasonable 
rent for the defendants* use and occupation of the said premises. A portion 
of the claim would, therefore, be barred by limitation unless the Court should 
bold that a sufficient acknowledgment of liability was contained in a letter, 
dated 5th November 1891, written by the defendants to the plaintififs’ solicitor, 
containing the following terms : — 

“ Xs wo have informed your client, we are quite willing to pay him the 
rent under our mourasi pottah, if he can show a title to give us a good receipt 
for it that will satisfy our lawyers. If he is in the same position that his 
father was up to the time of his death, unable to produce a perfect title, we are 
still willing to pay him the rent on his giving us a substantial indemnity 
similar to that which we had from his father. ” 

In June 1893 the defendants’ attorney satisfied himself that there was no 
flaw in the plaintiffs' title, and offered to pay the rent from December 1889 if 
the plaintiffs would sign a receipt admitting that the defendants held a mourasi 
pottah ; but this the plaintiffs refused to do. The defendants on their part 
refused to give the plaintiffs inspection of their pottah, 

[206] On the 24th January 1898, Eajah Sew Bux Bogla was added as a 
defendant on the allegation that he had purchased the premises from the 
plaintiffs at a Begistrar's sale held on the 7th August 1897. 

When the case came on for hearing, the plaintiffs applied for and obtained 
leave to amend the prayer of the plaint by claiming in the alternative a decree 
for the rent from the beginning of 1890 to the end of June 1894 at the rate of 
Bs. 60-10-9 per month. The facts will be* found stated at length in the 
judgment of the Court. 

Mr. Sinha (with him Mr. B, N. Mittra) for the Plaintiffs. 

M|. Hill and Mr. J. O, Woodroffe for the Defendants, Messrs. Anderson, 
Wright and Co. 

Mr. Pugh and Mr. Chuckerbutty for the Defendant Bajah Sew Bux Bogla, 
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Mr. ^inha having opened the case, — 

Mr. Hill objected th^t the Court had no*jurisdiction to try the suit, inas- 
much as it was, iu effect, a suit for land situated beyond the territorial limits 
of the Court’s jurisdiction. lie argued as follows 

If the plain tid sues for damages for the use and occupation of the land, 
the question of the title arises ; because one can only claim compensation for 
. use and occupation on tho basis of a claim that the land is his. This, there- 
fore, iS a suit for land ; and, if so, the Court has no jurisdiction, and the 
plaintiff gets nothing. [OIvikealy, J.~At lenst ho gets Rs. 60-10-9 for which 
he sues.] Tliat is doubtful. Can he, on a suit for compensation for use and 
occupation, get a decree for rent? A suit for rent is a suit on a contract ; 
whereas a suit lor compensation for use and occupation is a suit in tort, on 
the ground tliat? the landlord has been deprived of tho land to which he is 
entitled. A claim for rent of land cannot bo changed into one for compensa- 
tion for use and occupation; and wo submit that a claim based on use and 
occupation cannot bo changed into one for lont. 

Next, tiio claim is barred by limitation, unless the plaintiff can prove an 
acknowledgment within section 19 of tho [207] Limitation Act. True, the 
defendants offered to pay the rent ; hut on the condition that tho plaintiff 
showed a good title to give a sufficient receipt. That was merely a statement 
that they would pay the rent upon the happening of an uncertain event, and 
was not an acknowledgment of a debt, but a mere allegation of an incident 
out of which a debt may arise, Yowm v. Mmmalapilhj Rainaiya, (i860) 3 Mad., 
H. C., 308. It was not an acknowledgment that the rent was due. It does not 
come within section 19 of the Limitalion Act, for it is not in any sense an 
acknovsMedgment of any such liability as is set forth in the plaint. It was 
simply a promise, to make a payment in a certain contingency, not an admission 
such as is contemplated by section 19. The claim is, therefore, barred as to 
a largo part of it. 

As regards the nature of the holding, these defendants claim to 'have a 
permanent lease. There are numerous decisions of this Court showing from 
what data a permanent tenure may be inferred. Where land is leased for the 
construction of permanent work.s, it is a fair inference that the lease was 
intended to be a permanent one. 

Mr. Sinha for the plaintiffs. — A conditional pVomiso to pay does not 
prevent the promise from being an acknowledgment within section 19 of the 
Limitation Act. An acknowledgment need not specify the amount of the debt 
acknowledged ; indeed it need not specify anything at all, and need not bo made 
to the person to wliom liability is acknowledged, and therein it differs from a 
promise to pay. The defendants’ letter is clearly an admission of their liability 
to pay rent, or compensation for use and occupation, to the person entitled to 
it. They say : “ We are quite willing to pay the rent due under our mourasi 
pottah but that is their statement of how the liability arises, the admission 
of liability is there just the same. The admi&sion is clear; the only question 
is, to whom ai*e they to pay the rent? And it may reasonably be held that 
there is an admission of liability to pay compensation for use and occupation. 
The case of Young v. Mangalajnlly Eamaiya, (1865) 3 Mad. II. C., 308, does 
not apply ; because there the plaintiffs had fo do something to create a liability, 

. whereas, in the present case, the existence of the [ 208 ] liability is admitted ; 
but tho defendants want proof of the plaintiffs' title. In former legislation as 
to limitation the word “ promise ” was used ; in the present Act th^ word 
“ acknowledgment,”— a much wider term— 'is substituted. The English doctrine 
that an acknowledgment, in order to be effectual, must amount to a fresh 
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promise to pay has never been adopted by the Indian Legislature. Aftd if the 
debtor accompanies his acknowledgment with a promise to pay upon a condi- 
tion, it is not necessary jbo prove fulfilment of that "condition — MoJiPsh Lai v. 

' Busunt Kumareet (1880) T. L. R., 6 Cal., 340 (353). 

Ag to the notice to quit, we rely upon section 106 of the Transfer of 
Property Act. This is not a lease for agricultural or manufacturing purposes, 
and a lease for any other purpose is deemed to be a lease from month to month ; 
this tenancy was, cherefore, terminable on fifteen days’ notice. And th^ words 
of the notice were sufficient for fche purpose — Aheaufy, Bellman, (1879) L. R., 
4 Ex. D., 201. 

The dfefendants, therefore, by holding over, impliedly agreed to pay the 
enhanced rent — Janoo Miuidiir v. Brijo Singh, (1874) 22 W. R., 548. 

[Mr. Sinha on a subsequent day abandoned his position as regards the 
sufficiency of the notice.] 

Mr. Pugh, on behalf of the defendant Raja Sew Bux Bogla, contended 
that this suit was a suit for land, and tliat the Court had no jurisdiction 
to try it. The suit is for rent up to a certain date ; the plaintiff says that 
as he gave due notice to quit, ho is entitled to compensation for use and 
occupation of the land. Now, however, the contention as to the sufficiency 
of the notice has been abandoned. There is therefore an end to tf)e suit. 
[O’Kinealy, T. —There is no need to go into the question of notice if I 
find for the other defendajits on tho title J But if upon tlie question 
of title the Court has no jurisdiction, the parties would not bo bound by its 
decision. [0‘Kinkaly, J. — That is, if this is a suit for land.) Yes, and 
undoubtedly the claim for Rs. 60-10-!) is a claim for rent. Apart from the 
question of notice, 1 submit the Court cannot dispose of the question of title 
between the plaintiffs and the [209] defendants, Anderson, Wright & Co. It 
cannot, under colour of decreeing damages, decide the question of title to land 
outside the local limits of its jurisdiction. The question of title is purely an 
issue between the co-defendants ; and this defendant is here simply to see that 
no decree is passed which would confirm as against him a permanent tenure 
in favour of the other defendants. [Mr. Sinha : If Mr. Pugh now goes into 
his case as lo this, the plaintiffs ought not to be kept here ; or, if so, I shall ask 
for the costs subsequent to this day, O’KineaLY, J. — I cannot decide anything 
on that point yet ; nor cjwi I decide whether I have jurisdiction until I have 
heard Mr. Pxigh.] A purchaser would no doubt have notice of the ordinary 
incidents of the tenure. But in this case it is not an incident ; because a per- 
manent lease would be more in the nature of an alienation, and this defendant 
could hardly be affected with notice of that. He is not bound hy any equities 
that may have arisen between the otlier defendants and the plaintiffs ; that is 
all that he is concerned about. 

Further, the pottak does not cover the whole of the premises in suit ; but 
only two aunas of it. Tho other defendants claim through Newaz Bibee, the 
widow of Sheik Imam Bux. According to the lady’s own statement, what she 
took on the death of her husband was only a two-annas share of the land, — 
which, indeed, was all that she could take according to Mahomedan law. So 
that, as regards the other 14 annas of tho lane], the defendants were, at best* 
but monthly tenants. Moreover, the lease was granted to them only for the 
purpose of constructing a dock and works connected with it. Many years ago, 
the defendants ceased to use the dock as such, and tilled up a part of it. There- 
fore the lease has determined — Secretary of State for India v. Luchmeswar 
Smg//., T1888) I. L. R., 16 Cal., 223 • L. R., 16 I. A., 6. 

[A discussion arose as to the costs of the suit.] 
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V " Mr.cHiU.— The plaintiffs could easily have asoerbained that the defendants 
^dersonv Wright & Co. held this land as building land, and that it had passed 
from haocT to hand under a number of recent transactions. They have not made 
any such inquiries and are [2103 not entitled to the costs. This was a suit' 
lor rent to which they are not entitled. It might have been different if they 
had claimed the original rent and not an enhanced onot They denied our 
mokurari title ; and now that we have proved it as against them, we ought to 
have our costs. fO’KiNEALY, J. — They may succeed on their amendment, and 
it would be hard to give costs against them. I , That was not the case we came 
to meet. 

, Mr. Stnha. —The defendants are not entitled to the costs. The issues they 
raised were (1) as to the jurisdiction ; (2) as to whether the plaintiffs were en- 
titled to the sunis claimed or any i;)ortion thereof. The written statement was 
filed three years after their attorney had satisfied himself of the plaintiffs’ right 
to receive the rent ; and yet in it they denied the plaintiffs’ right to any portion 
of the rent claimed. Further they say they will only pay Rs. 728 per annum 
Subject to the law of limitation, and if this Court shall hold that the plaintiffs 
are entitled thereto. They have all along refused to give inspection of their 
pottah ana have driven the plaintiffs into Court. They have never paid any 
sum into Court, and the offer they made was no offer at all. In England, a 
tender without payment into Court is no defence, — Order XXII, rule 3. 

C. A. V. 

The judgment of the Court was as follows : — 

. 'O'Kinealy, J. — In this case the plaintiffs claim to have been the owners 
of the premises No. 7, Haripore Lane, in Sulkea, in the suburbs of Howrah. 
They alleged that the defendants Messrs. Anderson, Wright & Co. had been 
tenants under them in occupation of those premises at a monthly rent of 
Rs. 60-10-9 down to the end of the month of December 1889 ; that the plain- 
tiffs by a notice to quit, dated the 4bh of December 1889, determined the tenancy 
then existing between thorn and the defendants at the end of that month ; but 
that the defendants nevertheless continued in the occupation of the premises 
down to the time of the institution of this suit, that is to say, the Slst of July 
1894. The plaintiffs claimed Rs. 150 per month for use and occupation of 
the premises from the end of December 1889 to the filing of the plaint. 

The plaintiff Rungo Lall Lohea is one of four brothers, the [2113 others 
being Nahrmull, Sew Bux and Bhaniram, who constituted a joint Hindu family, 
and it appears that they carried on business in Calcutta under the style of 
Nahrmull Bhaniram, and while carrying on Business under that name they 
purchased the premises No. 7, Haripore Lane. The other plaintiffs are the 
representatives of the three brothers of Rungo Lall Lohea. 

The plaintiffs state that the defendants had paid the rent of the premises 
for the period ending with the month of November 1889 only, and they claim 
to recover the rent for the month of December 1889 at the rate of Rs. 60-10-9 
per month and the rent for tbe subsequent months down to the end of June 
1894 at the rate of Rs. 150 a month, which rent was claimed by them as a 
fair and reasonable rent for the defendants’ use and occupation of the premises 
during that period. ^ 

It is apparent from the above statement that a portion of the plaintiffs* 
claim would under ordinary circumstances be barred by the law of limitatfoo', 
as the suit was not instituted till the Slst of July 1894. The plaintiffs, to 
obviate this difficulty, relied upon a letter written by the defendant to the 
plaintiffs’ attorney on the 5th of November 1891, to the terms of whion I shall 
hereafter refer. 
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Witii regard to the claim put forward by the defendants the plaiutiffs say, 
in the^fifth paragraph, of the plarnt, that the defendants objected to the notice 
claiming. — to use the wrds of the plaint, — “ that the rent payable in respect 
of the said lands could not be enhanced by reason of some rights which they,!' 
the defendants, "said they possessed under an alleged deed which they stated 
to be a perpetual pottah, but though endeavours have been made by and on 
behalf of the plaintiffs to ascertain from the defendants the nature of the 
said Irigbts claimed, and to obtain an inspection of the said documejit, the 
defendants , have persistently refused to give anyisuch information or any 
such inspection. 

The defendants in their written statement took a variety of objections : 
firstly t they said this Court had no jurisdiction to try this suit ; secondly ^ they 
did not admit the title upon which the plaintiffs relied to ma^intain this suit; 
thirdly^ they claim to hold [ 212 ] the premises under a moarasi potta or per- 
manent lease granted in the year 1847 to their predecessor in title, and they 
allege in the fifth paragraph of their written statement that they had paid the 
rent under this pottah down to the end of November 1869, but that from the 
month of September 1881 they had paid the rent " to a person as they believe 
named Nahrmull Bhaniram, but they state that they did so without admitting 
the title of the said Nahrmull Bhaniram to the said premises and only upon 
an indemnity granted to them by one Sew Bux, a broker in their employ, inas- 
much as the said Nahrmull Bhaniram was unable or unwilling to satisfy them 
that he had a complete or valid title to the said premises.” 

In the 6th paragraph of their written statement the defendants say " that 
they had no. personal knowledge as to whether the said Nahrmull Bhaniram 
was in fact a person as they believe or a firm as alleged in the 2nd paragraph 
of the plaint, but in any case they do not admit that if a firm it was composed 
of the members therein mentioned, or that the persons on whose behalf the 
plaintiffs purport to sue are the legal representatives of the members of the 
said fifm," that is to say, the defendants in this paragraph again raise the 
question of the plaintiffs’ title to maintain the suit which they had previously 
done in the 3rd paragraph of their written statement. 

The defendants admitted the receipt of the notice to quit relied upon by 
the plaintiffs, but they did not admit that it emanated from the plaintiffs. 
They say they have always been ready and willing to pay rent at the rate of 
Es. 60-10-9 per month, but they do not say to whom ; they allege that this 
rent, though tendered, was refused, they do not say by whom ; and they also 
say in the 9th paragraph of the written statement that " they are willing to 
pay the said rent at the rate of Bs. 728-2-10 per annum (subject to the law 
of limitation) if this Hon’ble Court should hold that the plaintiffs are entitled 
thereto;” that is to say, the defendants avow themselves willing to satisfy 
the decree of this Court in case they are not successful in preventing the 
plaintiffs from obtaining a decree against them. 

Ih the 10th paragraph of their written statement the [21Sj defendants 
say this : " The defendants deny that they have refused to disclose to the 

plaintiffs the nature of the rights claimed by the defendants under the pottah 
above mentioned or that they have declined (o allow inspection of the said 
pottah as alleged.” It will be seen from the evidence, which I shall deal with 
hereafter, that the defendants made no attempt to support this paragraph of 
their written statement. Indeed, that evidence shows that the statements in 
this paragraph are not correct. 

This written statement was filed on the ISth of June 1896, nearly two 
years after the filing of the plaint, and the suit remained as then oonstitute^ 
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until they 24th of January 1898, when by an order of this Court Bajah Sow 
Bux Bogla was added as a defendant, he alleging himself to be the purchaser 
of the premises in question from the plaintiffs at a saJe held by the Registrar, 
of this Court on the 7th of August 1897. 

Hitherto in stating the questions, which have arisen between the parties, 
I have treated the case as if Messrs. Andersdn, Wright & Co. were the sole 
defendants, and 1 shall continue to do so until 1 come to deal specifically with 
the claim put forward Bajah Sew Bux Bogla. It is convenient in this 
case that I should in the first instance deterftjine the questions which arise 
between the plaintiffs and the original defendants in the suit. 

When the case came on for hearing I gave the plaintiff's leave to amend the 
prayer of the plaint by claiming in the alternative a decree for the rent from the 
beginning of the year 1880 to the end of June 1894 at the rate of Rs. 60-10-9 
per month. In this position of matters the questions, which arise between 
the plaintiffs and the defendants, [leaving aside for the moment the question 
of jurisdiction which I shall deal with in considering the case of Rajah Sew 
Bux Bogla] ar;e these : — 

IsL . — Did the relation of landlord and tenant exist between the plaintiffs 
and the defendants ? 

J^nd. —If so, what was the nature of the tenants’ interest in the land. That 
is to say, was it a monthly tenancy as contended for by the plaintiff's, or a 
perpetual lease as contended for by the defendants ? 

[214] drd , — If the tenancy were a monthly tenancy was that tenancy put 
an end to by the notice to quit, dated the 4th of December 1889? 

4ih , — Is the plaintiff's’ claim under the plaint, as amended, or any portion 
thereof, barred by the law of limitation ? 

Cpon the first question Bvjnath Lohea, cno of the plaintiff's, was called. 
He is the adopted son of Nahrmull, and from his evidence it appears that 
Nahrmull and his three brothers Rungo Lall, Bhanirdm, and Sew Bux formed 
a joint Mitakshara family. They carried on business in Calcutta under the 
name of Nahrmull Bhanirara. 

[His Lordship proceeded to discuss the evidence bearing on the first issue, 
and stated liis reasons for coming to the conclusion cxn the facts that the rela- 
tion of landlord and tenant did exist between the parties in 1889. He then 
went on to say ; -] 

I am of opinion therefore that the plaintiffs have shown that the relation 
oi landlord and tenant did exist between them and the plaintiffs in 1889, or at 
least they have shown sufficient to entitle them to call upon the defendants to 
prove that such a relation did not exist between them, and this the defendants 
have not done. 

The next question which I have to consider is what was the nature of the 
tenancy between the plaintiff's and the defendants, and upon this question I 
have come to the conclusion that it was a permanent tenure not subject to be 
determined by the notice of the 4tii of Deceml)er 1889, assuming that to be 
a valid notice in other respects.. 

The defendants have produced a document, dated 27th of Assin 1254, 
corresponding with the 12th of October 1847. This purports to be a pollah 
of ten hifjhas of land in Sulkea granted by Mussamut Newaz Bibee to James 
Cockrell. Thoinas/lladstone, Alexander Robert, and Pitamber Banerjeea The 
defendants show hy a aeries of title deeds that the premises covered by the 
pettah \\ere mortgaged and conveyed from time to time by the lessees for the 
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timo being, and these deeds show that about the year 1861 those premises were 
known by the name of tlie Albion dDocks and conveyed as such. The defendants 
, also show that the prerhises [ 216 ] covered by the pottah were convoyed to the 
West’s Patent Press Company by a conveyance of the 22nd of July 1876. 
The defendants were the managers of that Company, and Mr. Anderson 
proves that under that conveyance lie got possession of the promises in ques- 
tion in this suit, and he also swears that these same premises were known in 
former days as the Albion Docks. There is, therefore, no doubt whatever that 
the lands covered by the pottnk j^re the lands in quesftion in this suit, and the 
next question 1 have to determine is, what interest does the pottah purport to 
convey from the lessor to the lessees. The pottah is expressed to be granted 
for the purpose of the lessees constructing “ a brick-built dock, buildings, <fcc., 
and workshops,” and after stating the boundaries of the land .goes on to say : 
“You shall, without excuse, pa> the rent hereof into my snrkar year by year 
at the rate of Rs. 90 (ninety rupees) per hiqha per annum (amounting to) the 
sum of company’s 900 (nine hundred rupees) for 10 highas by instalments 
according to the details of instalments. If there be default in (payment of) kist, 
you sliall pay interest according to lavv. Further if there bo (any) alluvial 
accretion of land over and above the land aforesaid in future, you will duly make 
(arrangement) with regavd to the same separately. To this effect, I grant this 
lease in writing after taking (a) kahuliat” The details of instalments show 
that the rent was payable yearly in six instalments of Rs. 150 each. 

The conveyances and mortgages, which were put in evidence by the plain- 
tiffs, show that the dock and other permanent buildings wore erected on the 
land, and that the land was dealt with by the original lessees and their suc- 
cessors as if their interest therein were a permanent one. Mr. Vnderson states 
the value of the pueca buildings on the land when lie took possession of the 
promises in 1873 to be about a lakh of rupotis. There is no direct evidence of 
the cost- of building the dock, hut there is no doubt it must have been very 
large. In the year 1870 there was a suit for rent instituted by the heirs of 
Newa:^ Bihee against the then holders of the pottah, and the occupiers of the 
premises. In this suit the original kabiihat was hied by the plaintiff's, and 
from the record it appears that after the pottah had been granted a decree was 
obtained, apparently by the owner of some land adjacent [216] to the 
premises covered by pSttah for possession of a portion of those premises, and 
in consequence of that deciee and by an aiT.ingemoiit between the lessor and 
the lessees the yearly rent of Rs. 900 payable under the pottah was reduced to 
Rs. 728-10-9, and this reduced rent continued to be paid to Nowaz Bihee and 
after lier death to her son-in-law and lior grandsons Sadut Ally and Futteh 
Hossain, and subsequently to these grandsons alone down to the year 1880 
by the lessees for the time being. During the whole of this time tliere is no 
trace of any conductor any assertion on the part of the lessors for the time 
being inconsistent witli the fact of the pottah being a pei manent one, which Lhe 
lessees show from their dealings with it they considered it to be. In fact, the 
arrangement come to between the lessors and the lessees in 1861 for tlie reduc- 
tion of the rent owing to the loss of a portion of the land would rather show 
that the lessors at that time did not consider they could eject the lessees by 
means of a notice to quit, if such an idea had entered their minds, it is 
extremely unlikely that they would agree to any reduction. We have therefore 
a lease of this land for the purpose of erecting structures of a permanent and 
costly ckiaracter thereon. This of itself would, according to the decisions of 
this Court, be sufficient to stamp this lease as a permanent lease. But we have 
naore than that here : we have a uniform payment of rent based on the pottah 
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for a peKod 'of over forty-two years, and transfers idf Ibe lessees* interest to 
various persons within that period, while* no condtict or assertion of liilie 
lessors during that period can be pointed to as indicating that they looked upon 
the lease as not a permanent one. 1 do not think the form of the Teoeipts can 
be taken. as such an indication. It is true that in the receipts of 1874, 187S, 
1876, the names of the original tenants appear, and there is nothing to indi* 
cate that the tenancy is permanent, but there is a distinct admission in each 
of thepi of the transfer by purchase to West's Patent Press Oo., or to the 
defendants Anderson, Wright and Co. Tlje receipts given by Nahrmull 
Bhaniram seem to me to carjry the matter no further. I have no doubt, 
therefore, that the tenancy from its inception was and was intended to be a 
permanent one, and that the plaintids could not determine it by a notice 
to quit. 

[217] I am also of ojunion that even if the tenancy were only a monthly 
tenancy, the notice given by the letter of the 4th of December 1889 was not 
sufficient to determine such a tenancy. The result, therefore, is that the plaintiffs 
are not entitled to a decree for anything except the rent from the month of 
November 1689 down to the filing of the plaint at the rate of Rs. 60-10-9 per 
month, and I think they are entitled to that, as the defendant's letter of the 
5th of November 1891 is sufficient to prevent any portion of this claim being 
barred by the law of limitation. 

The next question is as to the costs nf this suit. Tlie defendants did not 
admit the plaintiffs’ title to the rent from November 1889. They did not agree 
to pay the rent to the plaintiffs unless the latter would admit their pottahio he 
a mourasi mokurari pottah at a time when the plaintiffs had not had inspec- 
tion of that pottah. It is true that the plaintiffs made no claim for the rent 
from the beginning of the year 1890 at the rate of Rs. 60-10-9 until this case 
came on for hearing, but this part of the claim stands in the same position as the 
claim for the rent of December 1889, to which the defendants, in their, written 
statement, do not admit the plaintiff's are entitled. That written statement is 
not a very candid document, and I do not think the defendants were justified 
in taking up the position which they did. I shall therefore give the plaintiffs 
a decree for the costs of this suit up to and including the first day's hearing 
from the defendants Messrs. Anderson, Wright & Company. I make no order 
as regards the costs of the remaining days of the hearing, except the costs of 
the last day, which I shall deal with hereafter. 

I have now to consider the case with reference to the elaim of Rajah Sew 
Bux Bogki. He claims to be the owner of the promises, and he makes out his 
title in this way. 

He has produced a certificate of sale, dated the 17tb of March 1893, 
which shows that Rungo Lall Lohea on the 17th of April 1887, purchased at 
a sale in execution of a decree obtained by him against Sadut Ally and Futteh 
Hossain (passed in Original Suit No. 59 of 1880 in the Court of the Subordinate 
Judge of Hooghly) for a sum of Rs. 850, a 2 annas share in [218] five parcels of 
land, one of which is stated to be the premises in question. 

He has also produced a certificate of sale, dated the 10th of June 1880, 
which shows that Jogeeram Agurwalla purchased at a sale in execution of a 
decree obtained by Annoda Prosad Chowdhry and others against Sadut Ally and 
Futtob Hossain (passed in Original Suit No. 59 of 1880 in the Court of the 
Subordinate Judge of Hooghly) for a sum of Rs. 31,800, a 14 annas ohare in 
three parcels of land,., one of which is alleged to be the premises in question* 
This 14 annas share was afterwards purchased by Nahrmull Bhaniram in 1881. 
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It is in this way, aocording to Bajah Sew Bux Bogla, that the premises in 
question came into the possession of the plaintiff family. 

He has also produced a certificate of sale, dated the 20th September 1897, 
which shows that Bajah Sew Bux Bogla purchased at a sale held by the 
Begistrar of this Court under a decree obtained by Pokur Mull and others 
Against the 'plaintiffs (passed in Suit No. 414 of 1894) for a sum of Bs. 24,000 
two parcels of land one of which is alleged to be the premises in question. 

He thus claims to be the owner of these premises, and he was made a 
party defendant in this suit at hi! own instance in order to see that his interest 
should not be prejudiced by any collusive proceeding on the part of the 
original parties to the suit. 

He contended, as did the original defendants, that this was a suit for land, 
and that I had no jurisdiction to entertain it on that ground! But it seems 
to me that where, in a suit by a landlord against his tenant for rent at a rate 
agreed upon for one period and for rent on the basis of use and occupation for 
a subsequent period, it becomes necessary to determine what the nature of 
the tenancy was, I think that that fact does not make the suit a suit for land. 
There is no relief claimed in respect of the land, nor is it sought to deal with it 
in any way whatever, and I think the contention of the defendants involves 
what appears to me to be an undue extension of the phrase “ a suit for land *' as 
used in [219] clause 12 of the Letters Patent, see Juggernauth Doss v. Brijnatk 
Doss, (1878) I.L.B., 4 Cal., 322, and Land Mortgage Bank v. Sndujudeen Ahmeds 
(1892) 1. L. B , 19 Cal., 358. 

It was also contended on behalf of Raiah Sew Bux Bogla that the 
lease was granted for the purpose of building a dock only, and that the evidence 
shows that the defendants filled up the greater portion of the dock and have 
been using the unfilled portion merely as a water tank. Under these circum- 
stances he urged that the lease had determined, and he cited in support of this 
contention the case of the Secretary of State for India v. Lnchviesxvar Singh, 
(1888) I. L. B., 16 Cal., 223 : L. B., 16 I. A., 6. In that case the Maharajah 
of Durbhanga brought a suit against the Government to recover possession of 
lands which had been in their possession from the year 1798. The defendants 
were admittedly tenants of the plaintifi, and it therefore lay upon them to show 
that their tenancy was^till existing at the institution of the suit, or in other 
words that it was a permanent tenancy. Tliere was no written lease, nor any 
evidence as to what were the terms which were agreed upon at the beginning 
of the tenancy, and all that fhe Government could rely upon to support their 
claim to a permanent tenancy was the fact that the rent was uniform throughout 
the whole period of their possession. The Privy Council held that that fact 
was of no weight under the circumstances of that case and dismissed the 
appeal. In the course of their judgment their Lordships say this: ‘'But even 
if the onus prohandt did not lie so clearly on the defendants, their Lordships think 
that the reasonable explanation loas been given by the Courts below, and chat 
there probably was some understanding, which might have amounted to an 
agreement, that the Government should have this land for the purposes of a stud, 
not that they should have it for ordinary agricultural or commercial purposes, to 
make what money they could of it. Thus the moTnent it ceased to be occupied for 
the purposes of a .stud, the rights of the landlord would revert, and it was he, 
and not the Government, who would have the benefit of the increased value 
the land.” 

[Ao] Now, in the pottah of 1847, there is nothing to Indicate that tbs 
duration of the lease is to be commensurate with the use' of the proposed dock. 

H9. 
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It appears to me the land was given to the lessees for commercial purposes 
to make what money they could out of it,” to use the words of the Privy 
Council, and I therefore think the case cited does not^ govern the present one. 

It was stated on hohalf of Rajah Sew Bux Bogla that tlie land belonged to 
Nowaz Bihee’s husband : that he died leaving her and one daughter surviving ; 
and that this daughter n^arvied Hossain Ali, and by him had two sons, Sadut 
Ally and Futteh Hossain. Upon this state of facts Mr. Putfh contended that 
Newa;? Bibee could only grant a 2 annas share in the land, and that therefore 
tlie pottah of the defenchints only cov^'cred a $5 annas share of the premises in 
question, and that tlierefore the ‘defondants wore at most only temporary tenants 
of the other 14 annas share. No proof has been given of the facts stated, but 
assuming them to be correct I do not think the conclusions sought to be drawn 
from them are' sound. The pottah purports to be a pottah of the whole 
16 annas interest in the land. The agreement for the reduction of the rent con- 
sequent on a loss of a portion of the land was come to on that basis, and the 
rent suit, which I have before mentioned, was a suit for the rent of the whole 
land and not a fractional share of it, and was instituted by the persons entitled 
to the whole 16 annas of the reversion on the lease. Furthermore the rent 
receipts given by Sadut Ally and Futteh Hossain are receipts for the rent of 
the whole of the land and not of a fractional share of it. The rent was paid on 
this footing for a period of forty-two years, audit seems to me that the only 
natural conclusion to be drawn from these circumstances is either that Newaz 
Bibee liad full power to deal witli the entire interest in this piece of land, or if 
she had not originally that power, that her action was confirmed by her and her 
husband’s heirs. 

It was also stated that the title to the 2 annas share has been kept distinct 
from the title to the 14 annas share from the year 1864, hub that mode of 
dealing with the reveision of the pottah ol 1847, even If it were proved, which it 
has not been, is no evidence whatever as against tlie holders of this pottah, and 
I therefore think there is nothing in this contention [221] which has been put 
forward, not by the plaintiffs, but by Hajali Sew Bux Bogla on the plaintiff's’ 
behalf. 

I do not propose to decide any questions which «arise between Rajah Sew 
Bux Bogla and the other defendants, save in so far as they are questions which 
also arise between the plaintiff's and Messrs Wright k Co. Any 

ground of attack and defence not available both to the plaintiffs and himself, 
as against the claim of Messrs. Anderson, Wright k Co. to have a per- 
manent lease of these lands, remains antouclied by me, and for that reason I 
decline to enter into the question as to the effect of Rajah Sew Bux Bogla’s 
claim to be a bona fide purchaser for value of the promises in question without 
notice of any claim on the part of Messrs. Anderson, Wright k Co. to a 
permanent lease. 

The whole of the last day of the hearing and a portion of the previous 
day were taken up in placing tlie case of the defendant Rajah Sew Bux Bogla 
before the Court. The plaintiffs protested against receiving any assistance 
from Ra.iah Sew Bux Bogla and against the prolongation of the trial, which 
•would he caused by hearing him. The other defendants also protested against 
his being beard, hut I did not see my way to yield to those objections, must, 
however, pay t?ho costs of the last dav’s hearing to the plaintiffs, and to 
Messrs. Anderson, Wright k Co., and he must also pay them their costa of the 
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application which he made to become a party to this suit, those coshs having 
been reserved.*^ , 

Attorney for the Plaintiffs : Mr. Chick. 

Attorneys for the Defendants : Messrs. Orr, Robertson and Burton. 

H. W. 


NOTES. 

[ If an acknowledgment is coupled with a condition, it takes effect when the oondition 
is fulfilled (1906) 33 Cal. 1047 P.O.* 

As regards the question of the suit being one for land in a rent suit, see also (1908) 36 
Gal. 59.] 


[222] APPELLATE CIVIL. 

The 2'2nd August, 1896. 

Present : 

Sir Francis W. Maclean, k.c.i.e., Chief Justice, and 
Mr. Justice Banphijee. 

Sonatun Shaha and others Decree-holders 

versus 

Dino Nath Shaha Objector.! 

Civil Procedure Code {Act XJV of lti82), .nections 108 and 25S — Ex parte 
decree— Surety — Liability of a surety, after a decree passed in the original 
suit — Surety bond purporting to hypothecate immoveable property — 
Transfer of Property Act {IV of 1882), section 59 — 

Evidence Act {I of 1872), section 68. 

An ex parte decree was aside on condition that the defendant should find a surety, who 
would be responsible for any amount that might be found due from the defendant by any 
decree to be subsequently made in ^he suit. 

Held, that under section lOH of the Code of Civil Procedure, a Court has jurisdiction 
to set aside an ex. parte decree on these terms. 

On an application to execute the decree, which was subsequently made against the 
defendant by the decree-holder, both against the dfdcndant and the surety, objection was 
taken by the surety to the exi;cution and was allowed by the Court below. 

Held, that under section ‘25.3 of the Code of Civil l^rocedurc the decree-holder was 
entitled to take out execution against the surety. 

Held, also, that where a surety bond purported to hypothecate immoveable property, 
though it was not registered and attested by two witnesses, a personal decree could bo passed 
on it against the surety inasmuch as the document was^ovidoncc of a money debt. 

Madras Deposit and DenefU Society Oonnamalai Ammal, (1894) I. L, R., 18 Mad., 29 
dissented from. 

* An appeal was brought in this case but was struck off for default in appearance. 

t Appeal from order No. 116 of 1898, against the order of Babu ^hyam Chand Dhur, 
Subordinate Judge of Backergunge, dated the 15th of January 1898, reversing the order of 
Babu Shyamo. Gharaii Ukil. Munsif of Barisal, dated 24th of November 1897. 
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This appeal arose out of an application for execution of a decree. The facts 
were briefly these : One Govind Ghundra ^Shaha and others obtained an ex 
parte decree against one Bhugwan Cbunder Shaha. An application to set 
aside the cx parte decree was made by the judgment-debtor under section 
108 of the [223] Code of Civil Procedure, and the said decree was set aside on 
the petitioner giving security for the satisfaction of any decree that might 
eventually be passed in the case. One Dino Nath Shaha stood surety for the 
said petitioner, and pledged some immoveable property as security. The case 
was heard de novo and decree was ultimately made against the aforesaid 
Bhugwan Chunder Shaha. The decree- holder transferred his decree to one 
Sonatun Shaha, who a|.)plied to'execute the decree both against the judgment- 
debtor and the surety. Objection was taken by the surety to the execution, inter 
alia, on the grounds, first, that the Court had no jurisdiction to take security 
under section 108 of the Code of Civil Procedure, and that proceeding was 
illegal; second, that the Court ought not to have set aside the ex parte decree 
simply on taking security and without enquiring whether there w^as any good 
legal ground for setting aside the decree; and, third, that the security bond, 
being for more than Rs. 100, and creating a right to immoveable prt)perty and 
not being registered, was not admissible in evidence, and was invalid. The 
Court of First Instance disallowed the objections, and granted the decree- 
holder’s petition. On appeal to the Subordinate Judge ho reversed the decision 
of the first Court and decreed the appeal. Against that judgment the decree- 
holder appealed to the High Court. 

Babu Sri Nath Das and Babu Nund Lall Sarkar for tlie Appellant. 

Dr. Bash Behary Ghosh and Babu Dwarka Nath Chuckerbutty for the 

Respondent. 

The following judgments were delivered by the High Court (Maclean.C.J., 
and BANEU.7EE, J.) 

Maclean, C.J. — In this case the plaintiffs obtained an cx parte decree 
against the defendant. The decree was set aside at the instance of the defen- 
dant, and it was set aside on terms, one of the terms being that the defendant 
should find a surety, who would be responsible (or any amount that might 
be found due from the defendant by any decree to be subsequently made 
in the suit. The plaintiff s did not object, and the surety gave a bond to be 
so responsible. • 

I think the Court had ample jurisdiction under section 108 [224] of the 
Code of Civil Procedure to sol aside an ex pdrte deciee on those terms. A 
decree was subsequently made against the defendant at tfie hearing of the suit, 
and the decree-holdei’s sued out execution both against the defendant and the 
surety, relying on section of the Code of Civil Procedure. 

The Court below has refused execution against the surety, hence the present 
uppeal by the pieseiit decree-holders. 

Dr. Bash Behary Ghosh for the objector argues that section 253 does 
not apply to the case, because the surety iiere did not become liable before the 
passing of a decree in the original suit, but became surety only after the ex 
parte decree was pronounced. 1 think this contention is not well founded, for 
the words, in my judgment, mean “ before the decree in the original suit ” which 
had not been made but which would ho made if the litigation proceeded, and 
^or tlie performance of wliich the surety became liable. He became liable for 
a decree in an original suit which had not been passed when he became 
surety. J think'then that the decree- holders were entitled to take out execu- 
tion against the surety. 
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A further poiut is taken that the surety-bond was a mortgage oWmmove- 
able property, and that, having regard to the terms of section 59 of the 
Transfer of Property Act, such a mortgage could only be enforced if it had been 
registered and attested by at least two witnesses. I understand this document 
has not been either registered or attested by two witnesses. The decree- 
holders answer this argument by.saying that they do not rely on the document 
as a mortgage ; they are not setting up any right to a charge on the property 
mentioned in the mortgage, but they say it is evidence of a money debt for 
which the surety made himself^ personally liable, he surety then contends 
that section 68 of the Evidence Act is a conclusive answer to this argument, 
and relies on a decision of the Madras High Court in the case of Madras 
Deposit and Benefit Society v. OonnamaLai A7nmal, (1894) I. L. R., ]8 Mad., 
29, Section 68 says: “if a document is required by law to be attested it 
shall not be used as evidence until one attesting witness at least has 
[225] been called for the purpose of proving its execution,” and so forth. 

But the document in this case, as far as it creates a more money or per- 
sonal liahility, does not, so far as I arn aw^are, require to be attested, and, if 
so, section 68 does not apply. It is not set up as a mortgage. In this view, 
speaking with every deference, I am not disposed to agree with the case which 
has been cited. 

Upon these grounds the order of the Lower Appellate Court must be reversed, 
and execution must be proceeded with against the surety. 

The appellants will get costs in this and in the Lower Appellate Court. 

Banerjee, J. — 1 am of the same opinion. The Lower Appellate Court has 
set aside the order of the first Court allowing execution to proceed under sec- 
tion 253 of the Code of Civil Procedure against the person who became liable 
as surety for the performance of the decree, on the ground that the surety-bond 
was taken by the Court under circumstances under which it had no authority 
to take 'the bond. 

It is contended by the learned Vakil for the appellants that this view of 
the Lower Appellate Court is wrong, and that the Court, which took the surety - 
bond, had ample authority to do so under section 108 of the Code. 

The only objection to the taking of the bond that the Lower Appellate 
Court points out is that# the bond was taken by the Court without satisfying 
itself that the summons was not duly served, or that the defendant was 
prevented by any sufheient cjiuse to appear, when the case was called on for 
hearing. It is said that tlie “ terms as to costs, payment into Court or other- 
wise,” can be imposed under section 108 of the Code, only if the Court is 
satisfied that the summons was not duly served, or that the defendant was 
prevented by sufficient cause from appearing. Granting that this is so, there 
is nothing to show that the Court was not satisfied on these points before the 
surety-bond was taken. It is true that the ex parte decree was sot aside by 
oonsont, but if [226] the petitioner’s adversary consented to thtj decree being 
set aside on the ground either that the summons was not duly served or that 
the defendant was prevented by sufficient cause from appearing when the suit 
was called on for hearing, that would be the host method of satisfying the 
Court that the ground alleged was well founded. 

I am clearly of opinion, therefore, that the ground upon which the Lower 
Appellate Court has held the surety-bond to have been irregularly taken is 
wholly untenable. 

The learned Vakil for the respondent does not seek to support the judgmenii 
on that ground, but he contouds, first, that under section 253 of the Code there 
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is nothing to warrant the decree being executed in this case against the surety ; 
and, secondly, that the bond is altogether bad being in contravention of section 
69 of the Transfer of Property Act read with section 68 of the Evidence Act., 
As to the first point, what is urged in support of it is, that the respondent 
did not become liable as surety “ before tbo passing of a decree ” in the original 
suit within the meaning of section 253 of the Code, an ex parte decree having 
been made in that suit, and having been in force at the time when he 
became surety. 

I do not think this contention is sound.* Though an ex parte decree had 
been made, it was set aside, and we must take it that it was set aside simul- 
taneously with the order for taking security, so that it could not be said that 
the respondent became liable as surety after the passing of a decree in the 
original suit which was then in force, or which has remained in force. The 
setting aside of that decree must have the same effect as if no such decree had 
been made at all. 

As to the second point urged in support of the order of the Lower Appel- 
late Court 1 have nothing to say in addition to what has been said by the 
learned Chiefs Justice. 

S. C. G. Appeal allowed, 

NOTES. 

[I. The words ‘ heferre the passing of a decree tnnn original sniV wereroniovod in sec. 145, 
C.P.C., lOOH, and clauses [h) and (c) which have been newly added have widened the scope 
of the section, beyond the limits in the previous Code. 

II. As regard.s the requirement as to attestation, sec also (1909) 32 Mad., 410 : 19 
584.] 


[227] PRIVY COUNCIL. 

The 2Hth and'iOth Janet and 20th A/oim6cr, 189S, 

PUKSENT : 

Lords Watson, Hoiihouse and Davev, and Sir R. Couch. 

Ram Narain Rcpiesentativc of Plaintiff 

versus ' 

Muhammad Hadi and others Defendants. 

[On appeal from the Court of the Judicial Commissioner of Oudh.] 

Benami Transaction — Benarni purchase -- Whether properly was held benami 
for the claimant or teas a gift to the holder — Evidence of ownership — 
Source of purchase-money. 

The claimant, having supplied the purchase-money on the sale of tbo village in suit, 
took the transfer by sale deed in tho»name of the fir.st defendant who remained in possession 
of it, receiving rents. The claim was for proprietary possession by the purchaser, on the 
^ground that the property was held henaini for him. The first Court decreed the claim. The 
Appellate Court reversed this decision. 

The first Court,had attributed too much to the fact that the plaintiff had supjjlied the 
purchase-money ; an important fact in most of the cases raising the question of benami, or 
nc^t benami, but not the only test of ownership. 
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Here the source of that money was consistent with the claimant’s having, as the 
defence alleged, intended to make a gift of the property to the holder of it ; an^the right 
inference from the facts was that it was not held benami for the claimant, but belonged to 
the defendant. * 

Appeal from a decree (14th January 1890) of the Additional Judicial 
Conamissioner, reversing a decreep (28th September 1889) of the District Judge 
of Lucknow. 

This suit was brought on the 21st December 1886 for the proprietary 
possession, valued at Bs. 6,382, ^ith mesne profits Bs. 4,042, of mama Habib- 
pur in the Lucknow District, held by the defendant, and subject to certain 
interests, either with or under him, of ten other persons, co-defendants with 
him. The claim arose out of the sale of this maiiza, which at the time, by 
registered sale deed, was transferred from a third party, one Haro Nath, into 
the name of the first defendant, Maulvi Muhammad Uadi ; and afterw’ards 
dakhil kharij to him was effected. The plaintiff, the late Pandit Baj Narain, 
supplied the purchase-money, Bs. 2,220. lie died in 1890, and his brother, 
the appellant Bam Narain, succeeded him on the record, obtaining leave to 
appeal. 

[ 228 ] The plaint alleged that the possession l)y Muhammad Hadi was 
benami for Baj Narain, in whose employment Hadi then was. The written 
answer of the latter was that the transfer, taken in his name, was not benami 
for Baj Narain, but was really to him, the purchase having been designed for 
his benefit as a gift from his employer Ba] Narain, “ in consideration of his, 
the defendant’s, faithful and important service extending over some fort;, years.” 

Tlio principal issue questioned this defence, and the Courts having differed 
upon it, the question was again raised by the present appeal, on which 
Muhammad Hadi alone appeared as respondent. 

The District Judge, on the conflict of testimony, was of opinion that the 
fact of the plaintiff ’s having provided the purchaso-iuoney was the criterion of 
ownership ; and tliat the only direct evidence as to the alleged gift liaving 
come from tlio defoiidaiit, the Court could not rely upon it ; so that the weight 
of the evidence was in favour of the plaintiff . The judgment referred to Agnew 
on the Law of Trusts (1882), Tsgore Law Lecture, 1881, IV, on the subject of 
how far there was a preemptive character in a beiiaiiiidar’s holding, and to 
Mayne’s Hindu Ijaw and IJ^age, para. 367. 

That decision was reversed by the Judicial Commissioner, v’hose judgment 
was that the evidence led him to conclude for the defence. 

Although Uabihpur had yielded a profit of over Rs. 400 a year, yet for 
nine years and a half from the date of the purchase to the institution of the 
suit the plaintiff had without question or objection allowed the retention of the 
rents without requiring any account. The defendant had been in possession, 
and held the document of title, the sale deed of 1877, and the receipts for fees 
paid at the mutation of names. The jiidgmont rofened to an expression in 
Imamhandi Begum v. Karnleswari Pershad, (1894) I. L. R., 21 Cal., 
1005 : L. B., 21 I. A., 118, that “ where there are benami transactions, and 
the question is who is the real owner, the actual possession, or receipt of the 
rents, is most important. There were other dicta tending to show that 
[ 229 ] the person impugning the character of a transfer should show some- 
thing to establish that it was a benami transaction. Lastly, there was the 
probability that the defendant would liave been reasonably Rewarded for his 
Jong and arduous services to Baj Narain. 
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On* this appeal, — 

Mr. C. W, Araihoon^ for the appellanti contended that it having been 
admitted that the plaintiff paid the purchase- money jt was for the defendant 
to show that he had been made the beneficial owner. Due weight should be ' 
given to the plaintiff’s statement tliat the purchase had been made ism far zi 
on account of the quarrels of persons who were entitled to maintenance out of 
the estate, Khalispur, of wdiich this village was part. 

Mr. J. II, A, Branson, for the respondent Muhammad Hadi, argued that 
the Appellate Court below had rightly held thjf.t the plaintiff had failed to prove 
enough to get rid of the presumption of ownership attending this particular 
deed. The allegation that it was benami merely grounded on the fact, admitted 
throughout, that the jmrchaser had produced the purcliase-inoney, was insuffi- 
cient to displace the case, which was a rensonable and provable one, that the 
village had been bought for the purpose of making a gift to reward a servant 
for valuable services extending over many years. 

Mr. 0. W, Arathooii replied. 

Afterwards, on the 26th November 1898, their Lordships’ judgment was 
delivered by , 

Sir R. Couch. — The suit which is the subject of this appeal was brought 
by Pandit Raj Narain against the respondents for possession of a village called 
Hahibpur in pargana Malihabad, district Lucknow. He having died after the 
admission of the appeal is now represented in it by bis heir and successor the 
present appellant. The plaint stated that Raj Narain was the absolute owner 
of the village and had purchased it under a sale deed, dated 27th July 1887, 
for Rs, 2,225 ismfarzi (fictitiously) in the name of liis agent and steward, the 
first defendant. This defendant (first respondent) in his written statement 
denied that the deed of sale was executed fictitiously in his name. The 
[230] other defendants, except the 7th and 8th, claimed under a deed of gift by 
him, and the latter two under a mortgage alleged in the plaint to bo collusive, 
which was denied. In the view which their Lordships take of tho principal ques- 
tion it is not necessary to go into this matter, and it will be convenient hereafter 
to call the first defendant the defendant. The District Judge made a decree 
in the plaintiff's favour, which was reversed by the Additional Judicial 
Commissioner on appeal. 

It was proved that the consideration-money for •the sale was paid by Raj 
Narain. Two of the three witnesses who attested the execution by the seller 
were examined. One deposed that Raj Narain said he should get the document 
executed in another man’s name, tho other said that for five or six days there 
was discussion. Raj Narain said he was having the deed executed /ar^i in the 
name of an agent ; he did not name him. Also Raj Narain was called by the 
defendant as his first witness, the plaintiff having previously called the first 
defendant as his first witness— a proceeding of which there appears to be no 
explanation. Raj Narain said : ** I forget if defendant No. 1 was here when I 
purchased Hahibpur. My papers show that he was. The purchase was ism 
farzi. The reason is clear ; it was because of the quarrels of the maintenanoe 
holders. I have purchased other Khalispur villages at auctions in my own 
name. There are the same maintenance holders in them.” On this statement 
there was apparently no reason for this village being bought ism farzi. It is 
difficult to learn from the judgment of the District Judge what is the ground 
®f his decision in the plaintiff’s favour. He says : “ Tho true criterion is to 

ascertain from whose funds the purchase-money proceeded. In the ^present 
case it is allowed that the funds for the purchase of Hahibpur were supplied 
by the plaintiff.” In many, — it may be said in most, — cases of alleged benami 
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tliis is a very important fact. But it is not the only criterion. Ilere^it is con- 
sistent with the defendant’s case, which is that the plaintiff purchased the village 
for him and intended itJ;o be a gift in return for his services. In such a case a 
much more important fact is the actual possession or receipt of the rents of the 
property. The plaintiff himself said that the defendant was “in possession of the 
[281] collections ” and had not ^accounted for them for nine and a half years. 
His statement that he said to the defendants five or seven times “ give me the 
accounts of Habibpur,” and the defendant said that money was due to 
him, is not, if true, a sufficient reason for not laequiring accounts.* It is 
rather the reverse. The defendant in his evidence had said that the plaintiff 
never asked him for accounts. The plaintiff’s father died in 1867. The 
defendant had been in his service for some years, and after his death continued 
in the plaintiff’s service till 1886, receiving for his pay only 10 rupees per 
month. After making full allowance for exaggeration by the’defendant of the 
value of his services their Lordships do not doubt that he performed some 
valuable services for the father and for the plaintiff during the ten years 
previous to the purchase of Habihpur, especially in managing an estate in the 
Sunderbands which had been bought by the father for between Rs. 4,000 and 
Es. 5,000, and was sold by the plaintiff for Rs. 39,000 or Rs. 40,000. The 
defendant had clearly some claim upon the plaintiff’s generosity. It is true that 
benami transactions are very common in India, but this deed of sale appears to 
their Lordships not to be of that character, and they will humV)ly advise Her 
Majesty to dismiss the appeal and to affirm the decree of the Assistant 
Judicial Commissioner dismissing the suit. The appellant will pay the costs. 

Appeal dismiiocd. 

Solicitors for the Appellant : Messrs. T. L. Wilson d Co. 

Solicitor for the Respondent : Mr. J. F. Watkins. 

C. B. 


MOTES. 

( The source of purcliasc-nioiiey is not the only test of benami ; the actual possession 
and receipt of rents furnish a test of the benami character : — (1904) 29 Bom., 30G: 6 Bom. 
976; (1909) P.R., 37 ; (1908) P.L.R., 168; 7 N.L.R., 169 ; 30 All., 268; 33 Cal.. 773.] 
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*. [2(82] CRIMINAL REVISION. 


The 6th December ^ 1898, • 

Present . 

Mr. Justice D’Kinealy and Mr. Justice Banerjee. 

Kanai Das Bairagi and another Petitioners 

f versus 

Radha Shyam Basack Opposite Party.'' 

Penal Code (Act XLV of 1860), section 466 — Sellinq hooks with counterfeit 

property mark — Goods — Indian Merchandise Marks Act (IV of 1689), 

Books are the subject of trade and are good.-< within the meaning of stcfion ‘2, clause (4) 
of the Indian Merchandise Marks Act (IV of 1889) ; therefore when a person sells books with 
a counterfeit property mark, he commits an offence under section 48()t of the Indian I’enal 
Code. 

The facts of ‘this rule and the arguments, for the purposes of this report, 
appear sufficiently from the judgment of the Jligli Court. 

Mr. E, P, Ghose^Lud Mr. J, li, Percival for the Petitioner. 

Mr. C, P. Hill, Mr. P. Tk Hoy, and Mr. Grimlay for the Opposite Party. 
The judfiment of the Ffigh Court (O'Kinealy and Banerjee, JJ.) was as 
follows : — 

This is a rule calling upon the District Magistrate to show cause why the 
conviction and sentences in this case sliouM not he set aside on the ground that 
the facts found do not amount to the ollences of which the petitioners liave 
been convicted, or why the sentences passed sliould not be reduced or 
otherwise altered. 

It appears that there is a well known Bengali Primer by one llam Sundar 
Basack, and it has been found that this book has a property mark. The 
applicants are found to have sold large numbers of this book with a perfect 
knowledge tliat tlie hook they sold was not the real hook, hut a book purporting 
to be the real one, and they were convicted of offences under sections 
482 and 486 of the Penal Code, and also of abetment ’of those offences under 
section 109. 

It has been argued in this Court that books Ur(3 not goods under Act IV of 
1889. “Goods” is defined in that Act to he [233] anything which is the 
subject of trade or manufacture; and although it was not argued that in 
ordinary language books are not the subject of trade, yet it was said that they 
were not the subject of trade within the meaning of that Act. “Trade” is 
not defined, and we must, therefore, take the ordinary dictionary meaning of 

* Crimina.1 Revi.sioii No. 721 of 1898, mafic against the ordor of S. J. Douglas, Fsq , 
Sessions Judge of Dacca, dated 9th September 1898. 

t [Sec. 480 : — Whoever sells any good.« with a counterfeit property or trade mark, whether 
public or private, affixed to nr impressed upon the same or upon 
Knowingly selling goods any ca.se,* wrapper, or receptacle in which such goods are packed 
marked with a counterfeit or contained, knowing that such mark is forged or counterfeit, 
property or trade mark. or that the .same has been affixed to, or impreH.sod upon, any 
• goods or merchandize not manufactured or made by the person 

or at the time or place indicated by such mark, or that they arc not of the quality indicated by 
such mark, witii intent to deceive, injure, or damage any person, shall be punishld with 
imprisounient of either description for a term which may extend to one year, or with fine, 
or with both.] 
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that word. That being so, there can hardly be any doubt that booWare the 
subject of trade and of a very large trade in Bengal, therefore books are covered 
,by the word “ goods.” • 

The convictions entered up against the accused are of three kinds : One 
for using a counterfeit property mark, the second for selling the book with a 
counterfeit property mark, and Hie third for abetment of those offences. But 
we think that the conviction in this case ought simply to be a conviction under 
section 486, and we accordingly set aside the convictions under sections 482 
and 109. 

The result, therefore, is that the applicants will remain convicted under 
section 486 and will suffer rigorous imprisonment for three months ; and they 
will have to be taken into custody and serve out the remainder of the sentence^ 

S. C. G. Rule discharged. 


[26 Gal. 233] 

APPELLATE CIVIL. 

The loth January, 1890. 

Present : 

Mr. .Ix’STicK Bankk.ikk and Mr Jitstice Rami’INT. 


Satish Chundra Giri Plaintiff 

versus 

Kahiraddin ^^aIlick and another Defendants.’*" 


Bengal Tenancy Act [V III of IhHd), section ’^9 — Enhancement of rent by 
registered contract — I no ease in the amount of rent by reason of increase 
of area — Applieabilitu of section '^9 in such cases. 

Section '29 of the Hong.il 1’ouvnn\\ Act applies oniy to iiii incre.ise in the r.itc of rent, and 
not to an increase in the amount of rout by reason of .in increase of the area. 

This appeal arose out of an action for arrears of rent duo to the plaintifi for 
the years 1299 to 1302 B.S. The allegation of [234] the plaintiff was that 
the rent was payable at a certain amount ; and in sui)port of his claim he 
produced evidence to show that the rent was increased once in the year 1288 
B. S., and again in the year 1295 B.S., there [laving been an increase in the 
area of the holding of the defendants. The defence was that the amount was 
not what was claimed by the plaintiff but loss. The Court of First Instance 
decreed the suit of the plaintiff in part in accordance with the admission of 

•Appeal from Appellate Decree No. 1140 of 1897, the ^ccroo of Babu Kali 

Prasanna Mukorjeo, Subordinate .Judge of Hofiighly, datiod the Slpt of March 1897, aftirming 
the decree of Babu Kali Prasanna Roy, dated the ‘iSth of September 1896. 
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the def&Qdant. An appeal by the plaintiff to the Subordinate Judge waa 
diemissed, the Judge holding that inasmuch as an enhancement could only be 
made by a contract in writing and registered, and a§ in this case there was 
no such contract, the plaintiff was not entitled to any enhancement at all. 
From this decision the plaintiff appealed to the High Court. 

Babu Saroda Charan Milter and Babu. Satis Chandra Ghose for the 
Appellant. 

B^bu Gyanendra Nath Bose for the Respondents. 

Babu Saroda Charan Muter for the Appellant. — Section 29 of the Bengal 
Tenancy Act does not apply to a case where there has been an increase of rent 
on account of an increase in the area of the holding. Here, there is not aa 
enhancement of rent, hut only an alteration of the rent on account of tbo 
alteration in the area ; therefore section 29 has no application. There is a 
finding of the Court of First Instance that upon a measurement there was an 
alteration in area. 

Babu Gyanendra Nath Lose for the Respondents. — Section 29 applies to 
this case. Tliere is no finding by the Court below that there was an alteration 
of rent on account of any alteration in area. 

The judgment of the High Court (Banerjee and Rampini, JJ.) was as 
follows ; — 

This appeal arises out of a suit for rent. 

The plaintiff’s allegation was that the rent was payable at a certain 
amount. The defence was that the amount was less ; and the plaintiff in 
support of his allegation, that the rent >vas wMiat was claimed, sought to show 
that the rent w»as increased in 1288, and once again in 1295. 

[235] The first Court found for the defendants, and gave the plaintiff a 
decree at the admitted rate. Certain other objections were urged by the 
defendants, which it is not necessary to consider. On appeal by the plaintiff, 
the Lower Appellate Court has held that the alleged increase in the rent in 128B 
was not proved, and that the increase in the rent said to have been effected in 
1295 could not be given effect to, because it was not by a contract registered 
as required by section 29 of the Bengal Tenancy Act. 

Tn second appeal it is contended that the Lower Appellate Court was wrong 
in holding that the increase in the rent that is said to have been effected in 1295 
came within the scope of section 29 of the Bengal Teifancy Act. It is argued 
that section 29 applies only to an increase in the rate of rent, and not to an 
increase in the amount of rent by reason of increase of the area, and that the 
increase of 1295 was an increase of this latter description, as would appear 
from the judgment of the first Court. 

We are of opinion that this contention is correct. Section 29 of the 
Bengal Tenancy Act applies only to cases of increase in the rate of rent, which 
is ordinarily designated “enhancement of rent ” ; whereas increase in the rent 
by reason of increase in area is not called “ enhancement of rent” but is 
styled “ alteration of rent” in the Act ; and there is reason to think that the 
increase in the rent in 1295 was due, partly at any rate, to increase in the area. 
Whether that is so or not it would be for the Lower Appellate Court to 
determine, it being a question of fact which we cannot enter into in 
second appeal. 

The decree of the Lower Appellate Court is accordingly set aside, and the 
case sent back to that Court in order that it may dispose of the appeal after 
determining the question whether there was any increase in the rent is 1296 
by reason of increase in the area ; and if there was any such increase what 
was the extent thereof. The costs will abide the final result. 
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It is admitted that this judgment will govern second appeals ^bs. 1238 
and 1239 of 1897. 

S. C. G. • Appeal allowed. Case remanded. 


[236] The 1st December, 1S98. 

Pbesknt : 

Sir Francis W. Maclean, k. c. i. e., Chief Justice, and 
Mr. Justice Banertek. 


Chandra Nath Roy Defendant 

versus 

Nilmadhab Bhuttacharjee and others Plaintififs.* 


Evidence Act (I of 187:^), section 32, clause {5) —Statement relating to the 
existence of any relationship contained in a dicument signed by several 
persons, some only of whom are dead. 

A .statement relating to the existence of any relationship contained in a document 
signed by several persons, some only of whom are dead, is admissible in evidence under 
clause 5 of section 32 t of the Evidence Act. 


This appeal arose out of an action brought by the plaintiffs to recover possession 
of certain immoveable property by establishment of their title by inheritance. 
The plaintiffs’ allegation was that they were the great grandsons of the 
maternal grandfather of one Ra] Narayan Roy, and therefore they were the pre- 
ferential heirs. The defendant denied the relationship of the plaintiff's to Raj 
Narayan Roy, and he claimed the property in dispute as being the heir. The 
plaintiffs, in support of their claim, put in a copy of a pottn containing certain 
statements of the daughters of Raj Narayan to prove the existence of their 
relationship with Raj Narayan. Some only of the several executants of the 

* Appeal from Appellate Decree No. 1383 of 1897, against the decree of Babu Mohim 
Chandra Gbose, Subordinate Judge of Faridpur, dated the 8th of March 1897, confirming 
the decree of Babu Aghore Chandra Hazrah, Mun.sif of Goalundo, dated the 27th of January 
1896 . 


t [ Sec. 32 Statements, written or verbal, of relevant facts made by a person who is dead, 
or who cannot b'' found, or who has become incapable of giving 
evidence, or whose attendance cannot he procured without an 
amount of delay or expense which, under the circumstances of the 
case, appears to the CourJ unreasonable, arc themselves relevant 
facts in the following cases : — 


Cases in which statement 
of relevant fact by person 
who is dead or cannot be 
found, «&c., is relevant. 


(5) When the statement relates to the existence of any relationship between persons as 
niiFAln.fAafn nviaf 1^° wliosc relationship the person making the statement had 
relatiimshin • special means of knowledge, and when the statement was made 

^ * before the question in dispute was raised. J 
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potta weV^ dead. The Munsif, having admitted this document in evidence, 
and considering other evidence in the case, decreed the plaintiffs’ suit. On 
appeal to the Subordinate Judge, he affirmed the dec^ision of the first Court. 
Against this judgment the defendant appealed to the High Court, on the ground 
that the statement made in the potta was not admissible in evidence. 

Babu Promoiha Nath Sen for the Appellant. 

Dr. Bash Behary Ghosh and Babu Sarat Chandra Boy Choxodhry for the 
Bespondents. 

Babu Promotha Nath Sen for the appellant. — The recitals in the potta 
are not admissible in evidonco, as they are not statements of a person who is 
dead. In this case all the executants are not dead, [237] and as “ person” 
includes “ persons,” section 32 of the Evidence Act does not apply. 

The respondents were not called upon. 

The judgments of the High Court (Maclean, C.J., and Banerjee, J.) 
were as follow : — 

Maclean, C.J.— In this case the statements in the potta — statements 
by way of recital — were properly admitted, in my opinion, as relevant facts 
under section 32, sub-section 5 of the Indian Evidence Act. The statements 
were recitals as to pedigree, and they supi)orted the plaintiffs’ case. The 
potta was executed by three sisters, two of whom are dead, and one of whom 
is still living. It was urged for the appellant that these recitals \vere not admis- 
sible, because they were not statements made by a person who was dead, but 
the joint statements of three i)ersons, two of whom only were dead, and conse- 
quently that section 32 did not ap])ly. This argument was based entirely upon 
that provision of the General Clauses Act which says that “person” shall include 
“ persons,” and it was contended that “ person ” in section 32 must be read 
“ persons.” I do not think this ingenious argument is entitled to succeed. 
Each of the sisters executed the potta and each of the sisters made the state- 
ment in that potta, and that statement was much the statement of each 
sister who is dead as the statement of the sister who is now living. 1 do not 
see why, because there is one sister still living, and who might bo called as a 
witness, the recitals become, on that account, any the less a statement, in the 
case of the other sisters, made by a person who is dead. It may bo matter 
for legitimate comment in arguing the case that tlipse statements must be 
received witli caution, as the plaintiffs had not called the surviving sister to 
depose to their accuracy, but I do not think tlie matter could be placed higher 
than that. My view is consistent with the ordinary meaning of the language 
used in the section : and it would, in my opinion, be narrowing seriously the 
useful operation of that section if wc were to place upon it the construction 
urged by the appellant. 

The appeal must be dismissed with costs. 

Banerjee, J. — I am of the same opinion. The question raised in this 
case is whether a statement relating to the existence t^SS] of any relation- 
ship contained in a document signed by several persons, some only of whom 
are dead, is admissible in evidence under clause 5 of section 32 of the Evidence 
Act. The contention of the loar;ned Vakil for the appellant is, that it is not 
admissible, because all the persons who joined in making that statement are 
not dead, and therefore the preliminary condition required by the section to 
bo fulfilled i.s not satisfied 1 am of opinion that this contention is not sound. 
The contention j)roco 0 ds upon the assumption that the statement is buj one 
statement, wherelts the correct view is, that each of the executants must be 
taken to have made the statement for himself or herself, and if any of the 
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executants of the document is dead, the statement made by that per^^n would 
be admissible under section 32, if it comes under one or other of its clauses, as 
being the statement of person who is dead. 

<3, C. G. Appeal dismissed. 


[ 26 Cal. 23B ] 

The 2nd December, 1898. 

Present : 

Mr. Justice Ghose and Mr. Justice Kampint. 


Shama Charan Missor and others.... Defendants 

versus 

Chuni Lai Marwari Plaintiff.^ 


Interest — Compound Interest — The Santhal Panjanas Settlement liegulation 

{III of 187'^), section G—lkt Santhal Parqanas Justice liegulation \V of 
1893), section 21 — Contract Act (IX of 1872), sections 23 and 24 — 
IJnlaxLfuV consideration, Meaning of. 

There is no law or regulation laying down that an agreement between any two persons 
living in the Santhal Rarganas to pay compound interest upon the amount borrowed is 
“unlawful' within the meaning of section *28 of the Contract Act. .\11 that the law 
provides is that compound interest will not be decreed by any Court. 

Referring to the Santlfal Hegulntions, section 0 of Regulation III of 1872, and section 
24 of Regulation V of 1898, it was held in respect of an agreement to pay interest on an 
amount compo.scd partlv of the pi;incipal and interest due on a former debt, that such 
agreement is not void under section 24 of the Contract Act, and that the obligee may recover 
such sums of money as he is entitled in law to recover, notwithstanding that part of the 
consideration is compound interest. 

[239] This was an action on two mortgage bonds executed in favour of 
the plaintiff by the defendant Shama Cliaran Misser against him and his sons 
on the ground that they belonged to a Hindu family governed by the Mitakshara 
law, of which Shama Cliaran, the father, was the karta or master. As regards 
one of the bonds (dated 17th Asar 1302 F. S., corresponding to 24.th June 1895), 
one of the pleas taken in defence was that the amount of the bond having 
been made up partly of principal and interest due on account of a previous debt, 
the stipulation for payment of interest was really for payment of compound 
interest, which was not allowed by law in the Santhal Parganas, and that 

*^peal from Appellate Decree No. 699 of 1897, against the decree of R. CarsiairR, Esq., 
Deputy Commissioner of Dumka in the Santhal Purgnnas, dated the 12th of January 
1897, modifying the decree of H. Heard, Esq., Subordinate Judge of Deoghur, dated the 
6th of October 1896. 
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tbereford under the general law (Contract Act, sections 23 and 24) the stipula* 
tion was unlawful and the contract void. Th® Deputy Commissioner held ; — 

" I do not, however, consider that compound interest is forbidden as 
illegal in section 6 of Regulation III of 1872. It may be taken and given 
without the breaking of any law. bufc it; cannot be decreed by the Court, an 
entirely different matter.” • 

The defendants appealed to the High Court. 

BabuSr/s Chandra Chaudhuri and Ba,hiiJoj^oopal (fJtoshiov the Appellants. 

Babu Kanina Sindhu Mukcrjcc and Babu Akkoy Kumar Banerjee for the 
Respondent. 

The judgment of the High Court (Ghose and Rampini, JJ.) was as 
follows : — 

The suit out of which this appeal lias arisen was based upon two bonds ; 
but there is no question raised lieforo us as regards the first of them. The 
learned Vakil for the appellant Las confined his remarks to the second bond. 
It appears that this bond was for a certain sum of money, a part of which 
was interest upon the amount covered by tlio lirst bond, and it was agreed 
between the parties that the whole amount of the consideration as mentioned 
in the bond should hear interest, the result being that the obligor promised to 
pay interest upon the interest which was due upon the first bond. The Courts 
below have given a modified decree to the plaintiff. 

[240] It has boon contended on behalf of the defendant-appellant that, 
inasmuch as a part of the con.sideratiou for this bond was unlawful according 
to section 23 of the Contract Act, the plaintiff obligee is not entitled to recover, 
having regard to the provisions of section 24 of that Act, any portion of the 
money covered thereby. 

Reference has been made to section (> of tlie Santhal Regulation 111 of 
1872, as also to section 24 of Regulation V of 1893, which modified to some 
extent the former Regulation. Section G provided that “ all Courts having juris- 
diction in tlie Santhal Pargaiias shall observe the following rules relating to 
usury, namely, interest on any debt or liability for a period exceeding one year 
shall not be decreed at a higher rate than two per cent, per mensem, notwith- 
standing any agreement to the contrary, and no compound interest arising 
from any intermediate adjustment of account shall he decreed,” and so forth. 
Section 24 ot the other Regulation provides that to “ section G of the Santhal 
Parganas Settlement Regulation the following shall be added, namely : 
Explanation . — The expression ‘ intermediate adjustment ’ of account in 
clause ia) ol this section means any adjustment of account which is not 
final, and includes the renewal of an existing claim by bond, decree or other- 
wise when without the passing of fresh consideration the original claim is 
increased by such renewal. IUustration.—\ bond is given for Rs. 75, of which 
Rs. 25 are interest. Unless the obligee can prove to the satisfaction of the 
Court that he gave such cciiisideration for the bond as rendered the transaction 
fair and equitable, of the Rs. 75, Hs. 50 only will hoar interest, and the limit 
of the claim on the bond will ho Rs. 100.” There is no law or regulation laying 
down that an agreement betvveen.any two j)ersous living in the Santhal Parganas 
to pay compound - interest upon the amount borrovvod is unlawful within the 
meaning of section 23 of the Contract Act. .All that the law provides is that 
compound interest will not be decreed by any Court. And it appears to us 
that the illustiation to section 24 of Regulation V of 1893, which we ha%0 just 
adverted to, .sho\^s clearly that a contract of this character may be so treated 
as to allow the obligee such sums of money as in law he is entitled to recover, 
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notwithstanding that part of the consideration is [241] compound >nterost. 
We are of opinion that the argument of the learned Vakil for tlio appellant on 
this head cannot be sustained, and that the plaintiff is entitled to recover the 
•sums of money for whicR the Court below has given him a decree, barring com- 
pound interest. 

Another point has been raised before us, and it is this : No decree ouglit 
to have been given in this case binding the minor son of the obligor at any 
rate charging the mortgaged property. It appears to us that the .Judicial Com- 
missioner has found that the bond was given by the fjither of the family' in his 
representative capacity, and in ^hat view of the matter the plaintiff is entitled 
to the relief which he asks for, it not being shown by the defendant that the 
debt was contracted for any immoral purpose. 

For these reasons wo think that the appeal fails and must be dismissed 
with costs. 

S. C. C. Appeal d2S7nissed. 


NOTES. 

[Sec also (1004) 1 C.L.J., 18J.] 


[ 26 Cal. 241 ] 

The 0th JiUift 1898. 

Present : 

Mu. Justice Ameer Ali and Mr. Justice Pratt. 


Kumar Nath Bhuttacharjee and others Defendants 

verfius 

Nobo Kumar Bhuttacharjee and others Plaintiffs.’* 


Limitation Act (XP o(JS77), Sch. 11, Art. 120 — Contribution, Suit for — 
Liability created by ekrarnama — Suit upon a covenant in the 
ekrarnania for money paid — Cause of action. 

A suit upon a covuiiant iii an ckraninma ('•xociitod bv some of iho defi'iul.ints who were 
adults, and by the guardian of the others who wore minors at tlio tiiin.' nnIk’Ii llio ckrainama 
was executed) was hiought bv the pUiiililTs for ihi- purpose of obtaining from the defendants 
contribution in respect of a debi which had been re.ili/t-d by thebaic of iljc property mortgag- 
ed by the father of the plaintifTs. The defence mainly was that the suit was barred by 
limitation, inasmuch as it w.is not brought within six \c.irs from tlie date when the elirar- 
nama was executed, or from the d.ite when the mortgage debt beeame repayable upon the 
mortgage bond. 

Held, that the cause of action in ilie ease aroM* when the plimtilYs were damnified, i.e., 
when they paid the mortgage debt, and .as the suit \vas* bn»iighi within mx years from that 
date it was not barred by limitation. 

[242] The material facts of tins case, as stated in the plaint, were as follows : 
The plaintiffs' father and the defendants were members of a joint Hindu family. 

* Appeal from Original Decree No. l-l(i of 1807, against tlio decree of ^abu Kali Prosuuno 
MukerjtiO, Subordinate Judge of lloogbly, dated l*2th of March 1897. 
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A dispute having arisen between the members of the family it was amicably 
settled by two agreements, one executed by tlie father of the plaintiflfa 
in favour of the defendants and the other by the defendants in favour of the 
plaintiffs. By one of these agreements, the plaintii?s' father relinquished a 
certain share of the joint family property in favour of the defendants, and by 
the other the defendants agreed to pay one-half of the amount which the 
plaintiffs* father borrowed by a mortgage* deed from one Raja Srinath 
Roy, for the necessity of the joint family. At the time of the execution of 
the agi’eement by the defendants some of tliem were adults and some were 
minors, and the mother of the minors signed* the agreement on their behalf. 
Raja Srinath Roy, after the death of the father of the plaintiffs, instituted a 
suit against them, obtained a decree, and in execution thereof caused 
the mortgaged property to be sold on the 2nd September 1893, and appropriated 
the money realised by the sale in liquidation of the debt due to him. The 
plaintiffs, thereupon, brought this suit upon the terms of the agreement execut- 
ed by the defendants for recovery of half the money so realized, and also 
claimed compensation at the rate of 12 per cent, from the date of the sale till 
the institution of the suit. The defendants, niter aha, pleaded that the suit was 
barred by limitation, and that the plaintifls were not entitled to compensation. 
The Court below holding that the suit was not barred by limitation, and that 
the plaintiffs were entitled to interest as claimed by them, decreed the suit. 
From this decision the defendants appealed to the High Court. 

Babu Saroda Churn Milter and Babu Ilara Kumar Miller for the 
Appellants. 

Babu Boidya Nalh Dull for the Respondents. 

The judgment of the High Court (Ameer All and Pratt, JJ.) (so far as 
it was material for the purpose of this report) was as follows : — 

This appeal arises out of a suit brought by tlie plaintiffs in the Court of 
the Subordinate Judge of Hooghly under the following circumstances. 

[243] The plaintiffs’ father Upendra Nath Bhuttacharjee formed at one 
time with the defendants a joint Hindu family, hut he appears to have separat- 
ed from them in or about the year 1291, for we find that on the Slst of Assar 
of that year, corresponding with the 14th of July 1884, an ckrarnama was 
executed in his favour by some of the defendants, who were adults at the 
time, and by the guardian of theothercj who w’ere miiK>rs, by whicli practically 
a partition was made of the joint estate and liabilities. It would appear 
from that document that, whilst the family was joint, Cpendra Nath had 
the management of the entire property. It also appears that he had borrowed 
upon a mortgage executed by him in his owm name from one Srinath 
Roy a sum of over Rs. 11,000. After the division in 1884 Upendra 
died, leaving the plaintiffs as his heirs. The exact date of his death is not 
disclosed upon the evidence ; but it is said that it took place about six or 
seven years before the present action. After his death Srinath brought a suit 
against the plaintiffs, the heirs and representatives of Upendra, upon the mort- 
gage executed by him, which ended in a decree ; and in execution of that decree 
the mortgagee, decree- holder, sold a Calcutta property belonging to him. The 
plaintiffs bring this suit upon a covenant in the ekrarnama for the purpose of 
obtaining from the defendants contribution in respect of the debt paid off by 
them as aforesaid. The covenant upon which they base their action is con- 
tained in clause. 4 of the ekrarnama. It runs thus : “ We shall be liable for 
one-half of the debts due by the joint estate and you shall be liable for th© 
other half; and we shall respectively pay off the debts in proportion to our 
half shares. Let it be further declared that we shall pay off [one-half of tb© 
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amount borrowed in your own name under a mortgage from SrinatU Roy and 
of the interest due thereon up tc^ date, and you shall pay off the other half. 
They allege that the defendants are liable to pay them a half share of the 
amount paid by them to Srinath Boy. together with interest up to the date of 
payment. The defendants Probhu Gopal and Dwarkanath did not appear in 
the suit. The other defendant^ filed written statements, and among other 
objections contended that Upendra Nath had realized various sums of money 
from different parties indebted to the joint family, L244] and that th^y were 
entitled to have those sums credited against the aiwounts now claimed by the 
plaintiffs. They also allege that he was also liable to them under the elcrar- 
wawia for a share of the consideration paid by the joint family for the pur- 
chase of mouzah Soudra, and that in any event the plaintiffs were not entitled 
to interest as claimed by them. They also pleaded limitation. 

The Subordinate Judge has held that the plaintiff s’ suit was not barred by 
limitation ; that the defendants had failed to establish that Upendra had realized 
the sums of money alleged by them ; and that the plaintiffs were entitled to 
interest as claimed. He accordingly made a decree for Rs. 11,374, with 
interest at the rate of 12 per cent, per annum from the 2nd of September 1893 
to the date of suit, with costs in proportion and interest at 6 per cent, per 
annum until realization. 

The defendants have appealed to this Court, and a number of objections 
have been taken to the decree of the Subordinate Judge; First, that the suit is 
not maintainable on the ground that the cause of action accrued either on 
the date when the ekrarnama was executed, that is some time in the year 
1884, or when the debt became repayable upon the mortgage bond ; and the suit 
not having been brought within six years from those dates, assuming that article 
120 was applicable to such an action, the suit was barred. It was also contended 
that the defendants, v;ho were minors at the time of the ekrarnama, were not 
bound by the acts of their guardian. Besides these legal questions it was 
urged that the Subordinate Judge was wrong in disallowing the different items in 
respect of which credit was claimed by the defendants, and that in any event 
the plaintiffs were not entitled to interest allowed by the Subordinate Judge. 

As regards the question whether the suit was maintainable or not, reference 
was made to Mayne on Damages, p. 405 ; Loosevicrv v. Hadford, (1842) 9 M. 
& W., 657; Lethbridge v. Mytton, (1831)2 B. A Ad.. 772, and Uuinessur Biswas 
V. IlurrishChimdcr Bose,i,lSS4) I.L.K., 1 1 Cal., 221. All these cases point substan- 
tially to [ 2 «] the conclusion that w’hen a person contracts to indemnify another 
in respect of any liability w’hich the latter may have undertaken on his behalf 
such other person may compel tlie contracting party, before actual damage is 
done, to place him in a position to meet the liability that may hereafter be cast 
upon him. For instance, in Loosemore v. Radford, (1842) 9 M. & W., 657, 
the plaintiff and defendant were joint makers of a promissory note, the plain- 
tiff being surety and the defendant as principal ; the latter had covenanted 
with the former to pay the money to the holder of the note on a given day, 
but made default. Upon an action brought upon the covenant by the plaintiff 
who was the surety, it was held that the defendant w^as liable by way of 
damages for the full amount of tlie money that he ought to have paid according 
to the covenant. Lethbridge y. Myiton, (1831) 2 B. & Ad., 772, is to the same 
effect, and the same principle has been enunciated in the case of Rutnessur 
Biswas v. Hurrish Chunder Bose, (1884) I. L.R., 11 Cal., 221. In that case B had 
obtained from A a lease of lands, agreeing thereunder to pay a certain rental and 
a furtljer sum of Rs. 183 odd yearly to A"s superior landlord and to obtain a 
receipt therefor. A sued B for the rent due to himself and for tte sum due to bis 
superior landlord ; it was held that A was entitled to recover the sum due to 
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his supevior landlord as damages for breach of the contract, and that the 
amount of such damages ought not to be taken as nominal, but should be 
asBessed on the footing of the sum for which A might become liable to the 
landlord. These oases, therefore, show that in a certain class of oases, eyen 
before an injury is done or damage takes place, the plaintiff may bring an 
action in order that the person making the .covenant may place him in a 
position to meet the liability he has undertaken on the latter’s behalf. No 
authority has been shown to the effect that such a suit may not be brought for 
damages subsequent to injury sustained. TJie causes of action in the two 
classes of cases are different. In the one there is a right to bring an action to 
have the plaintiff put in a position to meet the liability cast upon him ; in the 
latter to be indemnified aher the plaintiff has met the liability. We think, 
therefore, that the [246] plaintiffs were not bound to bring their action within 
six years from the date of the mortgage; that their cause of action arose when 
they were damnified, that is, when they paid the mortgage debt to Srinath 
Hoy in 1893, and calculating from that time the Subordinate Judge was right 
in holding that the suit was within time. 

[The remainder of the judgment was on the merits of the case, and is 
unnecessary fori this report. The case was eventually remanded.] 

S. 0. G. 


NOTES. 

[See also (1911) 21 M.L.J,, 983. 

Upon this dceision, the following remarks appear in Starling’s Limitation Act, 1908, 
(1911, V. Edn ), p. 250 : — “ The cause of action arisos w'hen the plaintiff is damnified by pay- 
ment of more than his share : — 26 Cal., 241. If the judgment means that Art. 120 is in- 
applicable to such a case, it must be inaccurately reported or wrongly decided. It is diflicult 
to make out what time elapsed between the overpayment and the bringing of tho suit, but 
the former appears to have been in 1893, and the latter early in 1897.” 

In (1912) 34 All., 429, it was observed “with great respect to the learned Judges 
(who decided 26 Gal., 241) the rule laid down by them cannot bo defended on principle. 
One breach of a contract can only furnish one cause of action and no more. Actual loss 
when it occurs is only one of the results of the breach and is not an act of the party who 
breaks a contract and can, therefore, create no second cause of fiction. It is a pity that the 
case of Battley v. Falkner 3 B.& Ad. 288, was not brought to the notice of the learned Judges. 
That case is a clear authority for the proposition that consequential damage arising from the 
breach gives no now cause of action. The claim in that case was for compensation for a 
breach of a contract brought within six years from the dale on which the damages occurred 
but beyond six years from the broach. The suit wa.s held to be barred by time.** ] 
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[28 Cal. 216] 

The ^th September, 2898. 

, Present : 

Sir Francis W. Maclean, k.c.i.e., Chief Justice. 

AND Mr. Justice Banerjee. 

Girindra Nath Mukerjee Judgment-debtor 

versus , 

Bejoy Gopal Mukerjee and others Decree-holders."^ 

Transfer of Property Act (IV of 1882), sections 58, 59 — Security bond whether 

attested by only one witness — Signatures of the Sub- Registrar and the 
identifier on the hack of the bond whether sufficient to render mortgage 
valid — Security for the costs of the respondent to Her Majesty in 
Council — Code of Civil Procedure (Act XIV of 1882), 
sections 603 and 610. ' 

A security bond, by which an interest in specific immoveable property has been trans- 
ferred to another person for the purpose of securing a future debt, is a mortgage bond within 
the meaning of section 68 t of the Transfer of Property Act ; and in order to create a valid 
mortgage it must be signed by the executant, and attested by at least two witnesses. There- 
fore, in a case where the mortgage bond by which the liability of a surety was created was 
signed by the mortgagor only on the front page, and not attested by two witnesses, but on 
the back of the bond it qonUined the signatures of tbe Sub-Registrar and of the identifier, 
a suit is not maintainable inasmuch as the bond is not a valid one under section 59 { of the 
Transfer of Property Act. 

NUye Gopal Sircar v. Nagendra Nath Mitter, (1885) I. L. R., 11 Cal., 429, distinguished. 

Notwithstanding the admission of an appeal to Her Majesty in Council under section 
603 of the Code of Civil Procedure, a surety is not precluded from questioning the validity 
of the security bond in execution proceedings, inasmuch as he was not a party to the order 
of the High Court. 

This appeal arose out of an application to execute the order of Her Majesty in 
Council which awarded oosts to the respon- [247] dents against the surety. The 
facts were shortly these : An appeal to Her Majesty in Council having been 

• Appeal from Order No, 285 of 1897 against the order of Babu Auanta Ram Ghoso, 
Subordinate Judge of Nuddea, dated the 31st of July 1897. 

t[Sec. 58 : — (a) A mortgage is the transfer of an interest in specific immoveable property 
for the purpose of securing the payment of money advanced or 
to be advanced by way of loan, an existing or future debt, or 
the performance of an engagement which may give rise to a 
pecuniary liability. 

* * ^ 

I [Sec. 69 : — Where the principal money secured is one 
hundred rupees or upwards, a mortgage can be effected only by 
a registered instrument signed by the mortgagor and attested by 
at least two witnesses. 

Where the principal money secured is less than one hundred rupees, a mortgage may be 
effected either by an instrument signed and attested as aforesaid, or (except in the case of a 
simple mortgage) by delivery of the property. 

Noting in this section shall be deemed to render invalid mortgages made in the towns 
of Calcutta, Madras, Bombay, Karachi and Rangoon, by delivery to a creditor or his agent 
of documents of title to immoveable property, with intent to create a security thereon. ] 
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admitted*, ,one Girindra Nath Mukerjee furnished security to the extent of 
Es. 4,000 for the costs of the respondents in tlje Privy Council appeal, and he 
executed a bond in favour of the Registrar of the High Court, by which he gave 
certain immoveable properties as security. The security bond was signed by the 
executant on the front page, and at the foot it was signed by the scribe. But on 
the back of the deed, under the recorded admission of the execution by the 
executant and his signature, there were the signatures of the scribe and of the 
Sub-Registrar. After the disposal of the appeal to Her Majesty in Council, the 
decree-holders applied foi; execution of the decree for costs against the 
surety judgment-debtors, who, inter aha, objected to the execution on the 
grounds that, inasmuch as the security bond was not properly attested, 
it was invalid under section .'59 of the Transfer of Property Act ; that 
the security bond was not admissible in evidence ; and that the application 
for execution shduld have been made by tbe Registrar of the High Court. 
The Subordinate .Tudge of 24-Pergunnahs, relying upon the case of Nitye 
Oopai Sircar v. Xagendra Nath Mitter, (1885) I. R. R., 11 Cal., 429. held that 
the provisions of section 59 of the Transfer of Property Act were complied 
with, and that the security bond was properly attested by two witnesses, 
inasmuch as the identifier and the Sub-Registrar signed under the signature of 
the executant admitting execution, and allowed execution to proceed. Against 
this decision the judgment-debtor appealed to the High Court. 

Babu Lai Mohnn Das and Babu Horendro Nath Mookerjee for ihe Appellant. 

Babu Has and Babu Hein Chumler Slitter lor the Respondents. 

The judgment of the High Court (Maclean, C.J., and Banerjee, J.) 
was as follows : — * 

The question raised in this appeal, winch arises oift of a proceeding in 
execution of a decree, is whether the order of Her Majesty in Council, which 
awards costs to the respondents, can bo [ 248 ] executed against the surety, the 
appellant before us. notwithstanding tl)at the mortgage bond which creates 
the liability of the surety is not attested by witnesses as required by section 59 
of the Transfer of Property Act. The Court below, applying the principle laid 
down in Nitye Gopal Sircar v. Nayendra Nath Milter, (188,5) I.L.R., 11 Cal., 429, 
has held that the requirement of tbe law as to the attestation of mortgages 
above a certain value is satisfied by the signatures of the Sub-Registrar and 
the identifiers of tbe executant below the registration, endorsement recording 
the admission of execution, and it has accordingly allowed execution of the 
order for costs to proceed against the surety. 

Against this decision the surety has appealed ; and it is contended 
on his behalf that the Court below is wrong in holding that the signatures 
below the registration endorsement supply the place of attestation by witnesses. 

We are of opinion that this contention is valid. Tbe attestation required 
bv section 69 of the Transfer of Property Act is attestation by witnesses of 
the execution of the document, and not of the admission of execution. 
That is the ordinary sense of the expression “ attestation by witnesses ” — see 
Sharpe v. Birch, (1881) L. R., 8 Q. B. D.. 111. If wo look at the document 
itself the signature of the mortgagor does not purport to be attested. 
The signatures of the Sub-Registrar and of identifier are on tbe back 
of the mortgage bond, not on the same side as the signature of the 
mortgagor on the face of the bond. Having regard then to the provisions 
of section 59, in the absence of attestation, no mortgage has been eSected. 
As regards the case of Nitye Gopal Sircar v. Nagendra Nath flitter, 
(1885) I. L. R., il Cal., 429, that was the case of a will as to which the 
third clause of section 50 of the Indian Succession Act provides that it 
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" shall be attested by two or more witnesses, each of whom must ha^ seen the 
testator sign or affix his mark* to the will or have seen some other person 
sign the will in the* presence and by the direction of the testator, or have 
received from the testator a personal acknowledgment of his signature or mark, 
or of the signature of such other person.” So that attestation, either of 
[249] the execution or of the admission of execution by the testator, is expressly 
made sufficient for the purpose. That, however, does not hold good in the 
case of a mortgage deed — see Kumari Bibi v. Srinath Boy, (1896) 1 C, W. N,, 
81, and Tofaluddi Peada v. Mojiar Ali Shaha, (1898) Ante, p. 78. 

It was argued for the respondents that even if that was so it did not render 
the security bond invalid, as it is not a mortgage within the meaning of s. 58 
of the Transfer of Property Act. This argument is not sound. The document 
was clearly intended to transfer to the Hegistrar of this Court for the benefit 
of the respondents an interest in the properties specified in the document for 
the purpose of securing to the extent of Ks. 4,000 a future debt, namely, a 
judgment-debt that might be created by the order of Her Majesty in Council ; 
and thus the document became a mortgage as defined by section 58 of the Act. 

It was next contended for the respondents that even if the bond was a 
mortgage bond, as the Court by admitting the appeal to^Her Majesty in Coun- 
cil under section 603 of the Code of Civil Procedure must be taken to have 
held that the security given was valid, it was not open to the appellant to 
question the validity of the mortgage bond in these proceedings. We do not 
consider this contention to be well founded. The surety was not a party to 
the appeal nor to the proceeding by which the appeal was admitted. It was 
the appellant to Her Majesty in Council and not the surety, who put forward 
the security bond, and the surety cannot he held to bo bound by the order 
admitting the appeal so as to ho precluded from showing that the mortgage 
bond is invalid in law. In other words, as he was not a party to the order 
of this Court, he ought not to be taken to he bound by it. 

It was lastly contended by the learned Vakil for the respondents that, as 
by section 610 of the Code of Civil Procedure the order of Her Majesty in 
Council regarding the respondents’ costs can be executed against the surety to 
the extent to which he has rendered himself liable, in the same manner as it 
may be executed against the appellant to the Privy Council, the execution can 
proceed against the suiiety even if the mortgage bond be [2501 invalid. We 
are unable to accept this contention as correct. The section provides that 
execution of the order for costs may proceed against a surety to the extent to 
which ho has made himself liable. Now what is the extent to which the surety 
in this case has made himself liable? He has not made himself personally 
liable at all ; for the mortgage deed contains no covenant to pay. The only 
extent to which he intended to make himself liable was by way of a mortgage 
on certain property which turns out not to have been effected owing to the 
mortgage deed not being attested as required by section 59 of the Transfer of 
Property Act. He undertook no other liability. We feel constrained, there- 
fore, to hold that the security bond was invalid and did not create any liability 
in the surety which can be enforced. The order of the Court below allowing 
execution to proceed against the surety must consequently be discharged. We 
give no costs of the appeal. 

S. G. 6. Appeal allowed. 


NOTES. 

[Ae Privy Council hold similarly in Shantu Patter y. Abdul Kader^\X^\2) 85 Mad., 697 
affirming 31 Mad., 215, that attestation should be of execution and not ai admission oi 
execution. 
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This decision bad been followed in (1S99) 27 Cal., 190 ; (1900) 14 C.P.L.R., 42 ; (1905) 
9 C.W.N., 1001 ; (1906) 33 Cal.. 986 : 4 C.L.J., 219 ; (1905) 32 Cal.. 494 ; (1906) 32 Cal., 
729 : 9 C.W.N., 697 ; (1906) 33 Cal.. 861 : 4 C.L.J. , 41. In (1903) 26 All., 69 ; (1902) 27 Bom., 
1, the opposite view was held. 3 


[ 26 Gal. 260 ] 

^The 9th December, 1898. 

Present : 

Mr. Justice Macpherson and Mr. Justice Stanley. 

. Dwar Buksh Sirkar Third Party 

versus 

Fatik Jali and another Judgment-debtor and Decree-holder.* 

Civil Procedure Code {Act XIV of 1882), section 214 — Parties to suit — 
Representative ” of party — Purchaser of the decree from the Decree- 
holder — Civil Procedure Code (Act XIV of 1882). sections 2, 232 — 
Decree-holder — Application by transferee of decree — Civil Procedure 
Code Amendment Act {VII of 1888) — Second Appeal. 

The word “representative,” as used in section 244 of the Code of Civil Procedure, 
when used with reference to a decree-holder, includes the purchaser of the decree from the 
decree-holder by an assignment in writing. 

Jshan Chunder Sirkar v. Beni Madhub Sirkar. (1897) 1. L. R,, 24 Cal., 62, and Badri 
Narain v. Jai Kishen Das. (1894) I. L. R., 1C All., 483, referred to. 

The Court executing a decree which has been so transferred can go into the disputed 
question of the transfer of the decree under the provisions of section 244 of the Civil Procedure 
Code as amended by Act VII of 1888. 

[281] Where there has been an assignment pending proceedings in execution taken by 
the decree-holder, them is nothing in the Code which debars the Court from recogniHing 
the transferee as the person to go on with the execution even if he has omitted to make a 
formal application for execution, such omi.ssion being merely an error of procedure, and 
not an error affecting the merits of the case. • 

The fact8 are set out sufficiently in the judgment of the High Court. 

Babu Prio Sunker Mozmndar for the ApiiollAnt. 

Babu Prnmotho Nath Sen for the Respondents. 

The judgment of the High Court (Macpherson and Stanley, JJ.) vras 
as follows : — 

In this case the property of the judgment-debtor was attached and pro- 
claimed for sale. Two days before the date fixed for the sale the decree-holder 
represented to the Court that the judgment-debtor had satisfied the decree by 
payment, and asked that the execution case might be disposed of accordingly. 
No order was passed on this application. On the let November, the day 
fixed for sale, Dewar Bux Sirkar, the appellant in this Court, intervened, and 
objected to satisfaction being recorded on the ground that he had purchased 
the decree from the decree-holder by means of a kobala some time before the 
payment in satisfaction was alleged to have been made by the judgment-debtor, 

* Appeal from Order No. 146 of 1898, against the order of R. B. Pope, Esq ., ^District 
Judge of Dinagepur, dated the 2l8t of February 1898, reversing the order of Babu 
Barbeswar Mozumdar, Subordinate Judge of that district, dated the 13th of January 1898. 




FATIK JALI Ac. [1698] 


I.L.R. 26 Cal. 252 


and that the decree-holder could not under such circumstances cerjiily satis- 
faction. He also said that no payment had, in fact, been made, and that the 
decree-holder and judgment-debtor ivere colluding to defeat his right. The 
Subordinate Judge after taking evidence found that there had been a valid 
transfer of the decree previous to the alleged payment, and he allowed the 
objection and rejected the decree- holder's application to have the execution case 
disposed of as settled. He di^ not, how^ever, find whether the judgment- 
debtor had or had not notice of the transfer, or whether he. had or had not 
made the payment alleged by the decree-holder. « * 

The judgment-debtor appealed, and the District Judge, without coming to 
any decision on the disputed question of transfer, reversed the order of the first 
Court on the ground that he had no jurisdiction to make any such order under 
section 244 of the Procedure Code at the instance of the objqctor. He enter- 
tained the [262] appeal merely because he considered that the Judge had acted, 
although erroneously, under section 244. It is clear, however, that the appeal 
did lie, as the Subordinate Judge had in substance held against the judgment- 
debtor that the decree had not been satisfied. 

The contention before us is that the Subordinate Judge had full power 
under section 244 to make the order which he did make. It appears that the 
appellant’s pleader in the lower Court conceded that the case did not come under 
section 244, apparently with a view to defeat the judgment-debtor’s right of 
appeal ; but an erroneous admission of the pleader on a point of law cannot 
bind the appellant. The respondent’s pleader, moreover, appears to have 
made the same admission, and the Judge said that it was obviously a 
correct admission. 

A Full Bench of this Court held in Ishan Ghunder Sirkar v. Bent Madhub 
Sirkar, (1897) I. L. R., 24 Cal., 62, that a purchaser of the mortgaged property 
after a decree for sale was the “representative” of the judgment-debtor within the 
meaning of section 244, and that the word “representative” used with reference 
to a judgment-debtor was not confined to his legal representative, but included 
aUo his representative in interest, when the representative was, as regards that 
interest, hound by the decree. 1 think the word, when used with reference to 
a decree-holder, must in the same way include the purchaser of the decree 
from the decree-holder by an assignment in writing ; and it has been expressly 
held by the Allahabad tJigh Court in Badri Narainv. Jai Kishen Das, (1894) 
I. L. R., 16 All., 483, that the purchaser of the decree is the “ representative ” 
of the decree-holder within the meaning of section 244. A decree-holder as 
defined in the Procedure Code includes any person to w hom the decree is trans- 
ferred. As pointed out in the Allahabad case the expression “ decree-holder ” is 
not used in section 244. That section speaks of “the parties to the suit in which 
the decree was passed or their representatives.” The decree-holder who sold the 
decree was a party to the suit, and the person who purchased the decree from 
[253] him must, it seems, if he is anything at all, be his representative gud 
the decree within the meaning of the section. 

The District Judge was also, I think, wrong in holding that the Subor- 
dinate Judge could not under the provisions of section 244 go into the disputed 
question of the transfer of the decree. That section, as amended by Act YII 
of 1868, provides that, if a question arises as to who is the representative of 
a party for the purpose of the section, the Court may either stay execution of 
the decree until the question has been determined by a separate suit, or itself 
deteripine the question by an order under the section. The only provision in the 
Code referring expressly to the assignment of a decree is contained in section 232, 
and that no doubt contemplates a case in which the assignee applies for 
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executioh^ In such a case the Court may, if it thinks fit, after notice to the 
decree-holder and the judgment-debtor, allow ^he decree to be executed by the 
assignee. If, however, there is an assignment pending proceedings in execution 
taken by the decree-holder, I see nothing in the Code which debars the Court 
from recognising the transferee as the person to go on with the execution. 
The recognition of the Court is no doubt necessary before he can execute 
the decree, but it is the written assignment and not the recognition which 
makes him the transferee in law. The omission of the transferee, if it was an 
omissidn, to make a formal application for execution, was merely an error of 
procedure and does not affect the merits of the case. The Subordinate Judge 
had, I consider, power to determine, if he chose to do so, whether there had 
been a valid transfer of the decree. He did determine that the decree had 
been transferred by the kobala, and he decided also a question relating to the 
satisfaction of thb decree as between the judgment-debtor and the person whom 
he found to be the representative of the decree-holder. The appeal of the 
judgment-debtor was properly before the District Judge, and he was bound to 
determine all the questions raised in it including the question of representation, 
if raised. A second appeal lies to this Court as the appellant is the person 
who was found by the first Court to be the representative of the decree- holder, 
and the District Judge has not found that he is not the representative. 

[254] It is argued for the respondent that the transferee's title w^as not 
complete as express notice of the transfer had not been given to the judgment- 
debtor. As already observed, the transfer, as between transferor and the trans- 
feree, is effected by the written assignment. If the judgment- debtor had no 
notice of the transfer and being otherwise unaware of it paid the money to the 
decree-holder, the payment was, of course, a good payment, and he cannot 
again bo held liable to the transferor [.s‘7c] Those are matters, however, which 
must be determined, and the order of tha Subordinate Judge was defective 
inasmuch as it did not determine them. 

The order of the District Judge is set aside, and tlie case remanded to him 
in order that he may determine all questions arising on the appeal. The costs 
of this appeal will abide the result. 

N. C. Case remanded. 


NOTES. 

[In the C.P.G., 1908, sec. 47, sub-section 3 ha:> been drawn up so as to make it ohligatorj 
on the Court executing the decree to determine who was the representative of a party. 

Sub.sequent transferee is within the term * representaCive,' (1899) 27 Cal., 670 ; see also 
(1902) 25 Mad., 529 ; (1904) 28 Mad., 87 ; (1908) 81 All., 82 ; (1912) 14 I.C., 40 (Punj.).] 
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[ 26 Cal. 254 ] 

The i9th June, 1898, 

Present : 

Mr. Justice Ameer Ali and Mr. Justice Pratt. 


Durga Prosonfto Bose Plain tifif 

versus 

Baghu Nath Dass and others Qefendants.’' 


Contribution, Suit for — Partnership business — Money borrowed by agreement 
by one partner and paid into partnership business — Decree against 
one partner — Suit for contribution by him against oUier 
partners — Adjustment of account 
whether necessary. 

In a partnership business entered into between the plaintiff and the defendants, it was 
agreed that each member, together with the gomnstas of the business, should be at liberty 
to borrow money upon his individual credit and to pay into the firm the money so borrowed 
to carry on the business. The plaintiff conjointly with doforidants 4 and 6, in accordance 
v'ith that agreement, borrowed several sums of money upon promissory notes, and paid the 
amounts so borrowed into the business. After the loan the partnership business came to 
an end, but no account was settled. Afterwards decrees were obtained upon those promis> 
sory notes, and the plaintiff was obliged to pay up the decretal amounts. To a suit for 
contribution by the plaintiff, for money .so paid, against the members of the iirm, the 
defence, inter alia, was that the suit was not maintainable, in the absence of adjustment of 
the accounts relating to the firm. 

t2M] Held, that the suit was maintainable, inasmuch as the money secured by the 
promissory notes did not become an item of the partnership aecouut. 

The facts of the caso, so far as they are necessary for the purposes of this 
report, were as follows 

The plaintiff in his plaint stated that he and the defendants carried on in 
partnership the business of commission agents in respect of country produce 
such a.s jute, etc., as also a money-lending business, and after giving the shares 
of the different persons iiftorosted he stated that by an agreement between the 
parties each member, together with the gomastas of the business, was authoris- 
ed to borrow money upon his Mudividual credit and to pay into the firm the 
money so borrowed to carry on the business. In accordance with tliis agree- 
ment the plaintiff stated he borrowed on his own credit, by two separate bills, 
two sums of money, aggregating Its. 2,000. from tlie defendant No. 1 and a person 
of the name of Rup Lai Dass. Apparently the defendant No. 1 carried on a 
separate money-lending business in conjunction with Bup Lai Dass. The 
plaintiff paid the money so raised into the business. One of the notes was 
paid but the other did not appear to have been paid. The plaintiff went on to 
state that on the 28th of Bysack 1293, conjointly with the defendants 4 
and 6, he borrowed from one Trilochan Nag, who was really acting on 
behalf of defendant No. 5, upon a bond executed by the three, a further sum 
of Bs. 3,000, which also was brought into the business. The plaintiff further 
stated that the karbar came to an end some time in 1294 ; that thereafter there 

* Appeal from Appellate Decree No. 88 of 1897, against the decree of B. J. Douglas, 
Esq., Dlltrict Judge of Daoca, dated the 30th of September 1896, modifying the 
decree of Babu Jogesh Chunder Mitter, Subordinate Judge of that District, dated the 
18th of February 1895. 
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was som^ talk between the parties about the taking of the aooounts whiob 
went 80 far that the parties executed sji^achalnamah appointing certain 
arbitrators, but in consequence of the laches of the defendants, the attempt to 
take the accounts proved infructuous ; that whilst these negotiations were going * 
on he was induced by the defendants to renew the outstanding promissory note 
in favour of the defendant No. 1 and Bup Lai Dass ; that subsequently the 
defendant No. 1 and Bup Lai Dass brought a suit against him upon that 
promissory note and obtained a decree which he paid up, and that similarly 
Trilocfban Nag bought «a suit upon his bond against the three executants, 
obtained a decree and got it satisfied from th*e plaintiff alone. He therefore 
brought this suit to recover the [256] amounts so over-paid by him in respect 
of the said promissory note and bond. 

In paragraph 12 of the plaint he says as follows: ''That because the 
amounts of money mentioned in paragraphs 3 and 4 were bonowed and spent 
on account of business of the joint firm and for the interest of the joint firm, 
and as at the request and desire and with the consent of the partners, defend* 
ants, the promissory note mentioned in paragraph 3 was renewed in the 
manner stated in paragraph 8, the amounts of money mentioned in paragraphs 
10 and 11 are the just debts of the plaintiff, and all the partners, defendants, 
etc.” ; and the prayer of the plaint was that the Court might be pleased to (ka) 

*' confirm that the money paid off by the plaintiff, as stated in paragrapihs 10 
and 11 of the plaint, was payable by all the partners of the joint firm and to 
declare that the same was i)aid off by the plain tifi' (kha), pass a decree against 
the partners, defendants, either jointly or severally, for Rs. 2,800 left after 
deduction of the 2-1 3th share of the tot>i] amount, including costs and damages 
due by the plaintiff as stated in schedule (ka), belov^, and of Bs. 23-9 whereof 
remission has been given from the amount in ci dm together with interest- 
during the pendency of the suit, as well as future interest, damages and the 
costs in Court according to the respective shares oM;he business, as stated in 
the schedule (kha) etc.” 

A number of pleas were raised by defendants which practically 
reduced themselves into two. They denied' in the first place the agreement, in 
other words, the authority which the plaAntifl’ alleged! he had from the mem- 
bers of the partnership business tc borrqfw upon his o^fn individual credit ; and, 
secondly, they denied that the moiey so borrowed in fact applied for the 
benefit of the partnership business ; and by way of d<>murrer they alleged that, 
inasmuch as a suit for the adjustmot/of the partnership accounts was barred, 
the plaintiff was not entitled to any relief in the present action. 

The Subordinate Judge did not frame any issue in the case ; but he con- 
sidered that the defendants were entitled to succeed upon their demurrer, in other 
words that the plaintiff was not [257] entitled to maintain the action. He 
proceeded upon the case of Knox v. Oye, (1872) L. R.. 5 E. Ir., App. 666, in 
holding that as the suit for the partnership account was barred, any relief which 
the plaintiff might have been entitled to in this action was barred also, as 
according to the plaintiff's statement the money had been applied to the partner- 
ship business. The Subordinate Judge accordingly dismissed the suit, and on 
appeal to the District Judge his decree was upheld The plaintiff appealed to 
the High Court. 

Dr. Bash Behary Ghose and Babu Basant Kumar Bose for the Appellant. 

Babu Lai Tdohun Das, Babu Boidya Nath Dutt, and Babu Horendra 
Narayan Mitter, for the Respondents. 
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Dr. Ttanh Behary Ohose for the appellant. — A suit for contributiopTby one 
partner against another does lie : gee Lindley on Partnership, pp. 382 and 566. 
The case of Knox v. Oye^ (1872) L. R., 5 E. & Ir. App., 656, does not apply to 
the facts of the present case. The present suit is one for contribution and not 
for adjustment of accounts. The cases of Dayal Jairaj v. Khatav Ladha, 
(1875) 12 Bom. H. 0., 97, and Ii^erwanji Hormusji v. Bustomji Burjorji, (1882) 
I. L. R., 6 Bom., 628 (635), were referred to. 

Babu Lai Mohun Das for the respondents. — The^uit is not maintainable, 
inasmuch as there cannot be any suit for contribution without going into the 
accounts. The case of Knox v. Gye applies. Let an account be taken. Lindley 
on Partnership, 6th Edn., p. 551 ; Byle’s Bills of Exchange, p. 43 (12th Edn), 
and also the decision in Appeal from Order No. 7 of 1896, [Post, p, 262 note) 
were referred to. 

Babu Basant Kumar Bose in reply. 

The judgment of the High Court (Ameer Ali and Pratt, JJ.), after 
stating the facts as mentioned above, continued as follows : — 

The plaintiff appealed to the District Judge, who has, in his judgment set 
forth at some length the arguments on both sides. He holds, and we think 
properly, that art. 99, Sch. II of the [258] Limitation Act of 1877 was appli- 
cable to this suit, the period running from the time when the plaintiff was 
compelled to make the payments ; and applying strictly the decision in the case 
of Dayal Jairaj v. Khatav Ladha, (1875) 12 Bom. H. C., 97 (100), be was of 
opinion that the two defendants who joined with the plaintiff in executing the 
bond in favour of Trilochan Nag were liable for contribution to the plaintiff, but 
again reading strictly the case to which wo have just referred, he thought that 
the plaintiff was not entitled to maintain his action as against the defendant No. 1 . 

Now, it is necessary to bear in mind the frame of the suit. Strictly 
speaking, this is a suit for contribution, an action in equity well known to any 
one at all familiar with the practice and procedure which prevailed on the 
Equity Side of the old Supreme Court, and unless there is anything w'hich 
would justify a demurrer (tn the part of the defendants, there can he no question 
that the plaintiff would be entitled to recover in this suit ; provided, of course, 
that his allegations of fact are.well founded. The Subordinate Judge thinks 
that, because the money wdiich the plaintiff borrowed upon his own credit 
was applied for the purposes of the partnership business, it therefore became 
an item in the partnership account ; and that consequently, in view of the 
remarks made by Lord Westuury in Knox v. Gye, (1872) L.R., 5 E. & Ir. App., 
656, the plaintiff could not maintain the action for contribution apart from the 
account. It seems to us that the Subordinate Judge has taken a somev. hat 
narrow view of the object and scope of the action even upon the rules which 
were prevalent in the English Courts prior to the passing of the Judicature 
Act in 1873. Knox v. Gye, (1872) L. R., 5 E. Ir. App., 656, was a casein 
which the accounts of the business of which the parties were members were 
actually asked for; and the subject-matter of the action' and the relief 
that was prayed for in that suit were intimately con nected with the taking 
of the accounts. One of the noble and learned Lords held that, although 
the action was brought to recover a portion of the assets that had been 
realized by one of the partners after the dissolution of the*partnership, it 
could not be recovered because the accounts could not be taken. The 
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[259]' jihree other Judges were of opinion that an action for the recovery of a 
portion of the assets realized by one of 4ihe partners naight be maintained. 
That view has been adopted by Mr. Justice Gree^J in the case to which we 
have already referred, and by Latham, J,, in the case of Merwanji Rormusji 
V. Bustomji Btirjorji, (1882) I. L. R., 6 Bom., 628. The case of Knox v. Gye, 
(1872) L. R., 5 E. & Ir. App., 656, occurred long before the Judicature Act 
came into force. Mr. Justice Lindley in his' work on Partnership summarises 
the effect of the new rules in words, which to our minds are absolutely 
expressive of the way in which Courts of Equity, sc far as we are aware, now 
deal with such matters, in Lindley on Partnership, 5th Edition, page 560, 
will be found the following passage : “ The Judicature Acts and rules have 
materially altered the law relating to actions between partners. Formerly no 
action at law could be maintained by one partner against another if it in any 
way involved ‘taking a partnership account : for, although the right to an 
account was a legal right, the old action of account, at least between partners, 
had long become obsolete, and Courts of law had no machinery enabling them 
to do justice in matters of account. Hence it became settled that actions 
involving accounts between partners could not be sustained. The Judicature 
Acts and rules have, however, abolished this rule; and the present state of 
the law on this subject appears to be as follows : Firsts as regards real property ; 
secondly, as regards personal property ; thirdly, as regards actions for money 
demands or damages. The three following rules may bo taken as guides ; (l) 
An action for damages may be maintained by one partner against another in 
all those cases in which such an action might have been maintained before the 
Judicature Acts, provided the action would not have been restrained by 
a Court of Equity. (2) Any action which would have been so restrained 
cannot be supported. (3) .\n action may bo maintained by one partner 
against another for any money demand which before the Judicature Acts 
could have been made the subject of a suit for an account.” And with 
reference to this he says : “ Practically tlie important questions which will 

arise under the new procedure are reduced to the [260] following. 1. When 
can an action be maintained between partners without taking a general 
account of all the partnership dealings and transactions ? 2. When will such 

an account be ordered without a dissolution of the firm ? The second of those 
questions has been already considered. The first, which has also been alluded 
to, can only be answered gonerall> by saving that ea«h case must depend upon 
its own circumstances and upon whether justice can really be done without 
taking such an account. ' Even under the gld rules there were numerous 
exceptions in the practice generally followed in the common law Courts, 
and Mr. Justice Linolev in p. 562 gives for purposes of reference a summary 
of the circumstances under which an action could have been maintained, as 
also the circumstances under which it could not. In p. 564 will be found an 
abstract of a case where '' A and B agreed to become partners and each agreed 
to furnish a certain amount of capital, and A lent B the amount B was to 
contribute. This loan constituted a debt for which an action by A against B 
would lie, although they may have actually become partners. And it also 
followed that if partners agreed to contribute capital from time to time to meet 
expenses as occasion might require, and one of them was compelled to pay the 
whole of the expenses for which all were liable, he could sue his co-partners 
for what they ought to have contributed according to their agreement.” An- 
other case cf a similar character is given in p. 566, and in p. 567 some instances 
are given in which an action was held not to he maintainable. Tl)p case of 
Dayal Jairaj vr Khatav Ladha, (1875) 12 Bom. H. C., 97, arose out of a suit 
brought in 1878 ; whilst that of Sedgwick v. Daniell, (1857) 2 H. A N., 319, 
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was undoubtedly under the old rules. There four persons, shareholcters in a 
certain company, borrowed on thpir own credit a certain sum of money which 
was applied for the business of the company. The plaintiff in that action 
had to pay in the entire amount, and brought a suit for contribution 
against his co-partners. The learned Judges held that the action was 
maintainable. They said that, ^inasmuch as some of the [261] share- 
holders had entered into a separate obligation, the suit was maintainable 
by the plaintiff* as against the persons who joined in incurring the 
obligation with him. We think the learned District Judge in this case has 
regarded as a principle what was*stated, as we understand it, merely as a test. 
To our minds the learned Judges in Sedgirick v. Danielle (1857) 2 H. & N., 319, 
considered the fact that four persons out of tlie company had entered into a 
transaction as an indication that that transaction had nothing to do with the 
partnership business. In our opinion they simply used that circumstance as 
a test for determining whether the transaction in respect of which the action 
was brought was so intimately connected with the partnership business as to 
make it an item in the partnership account. We are inclined to think that if 
the District Judge had not taken that limited view of Sedgivick v. Danielle 
(1857) 2 II. & N., 319, his conclusion would have been different. In the case of 
Dayal Jairaj w Khatav Ladha, (1875) 12 Bom. H. C. Rep., 97, Mr. Justice 
Green, on appeal from the decision of Mr. Justice Sahgent, pointed 
out what he thought was the principle properly deducihle from the enunciations 
contained in Knox v. Gije, (1872) L. R., 5 E. & Ir. App., 856, and applying the 
test pointed out in Sedtjinck v. Danicll, (1857) 2 H. k N.. 319, which was 
strictly applicable to the facts of the case before him, he upheld the decision of 
the Court below. The facts of tlie Bombay case were shortly these, and they 
indicate exactly how matters stood before Mr. Justice Green : Six persons were 
members of a partnership business. Two retired before dissolution, tw^o became 
insolvents, and the plaintiff had to pay all tlie amounts recoverable from the 
different parties. He then brought a suit against the only defendant who 
could be sued. Upon objections raised by the defendant he subsequently added 
the other persons who had joined with him in contracting the debt for which 
he had been sued and held liable. There is nothing in the facts of the present 
case which would, in our opinion, bar a suit for contribution, unless of course 
the money secured by the promissory note became an item of the partnership 
account. The most important allegation which affords an indication to the 
question [262] whether the money was borrow'ed upon an understanding 
totally apart from the partnership business, or whether it became an item of the 
partnership business, is contained in paragraT)h 2 of the plaint. The plaintiff 
states that there was an agreement between the parties that one or more of 
them might upon his individual credit borrow money from outsiders which 
money he might pay into the business ; and he alleges further that not only 
were the members so authorised, but also thagomastas were placed on the same 
footing, i.c., that under and by virtue of that agrejement the f/o?77a6fa.s' had equal 
authority to pledge their credit. Apart from that agreement it cannot be 
said that the position of the gomastas w as the same as that of the partners in 
the firm. To our mind this is a clear indication of the fact that the contract was 
wholly distinct from the partnership business. In considering also the ques- 
tion whether this suit is maintainable or not, we must bear in mind the allega- 
tions contained in paragraph 12 of the plaint relating to the renewal of one 
of the notes at the request of the defendants. 

We*have reserved for this stage this last case relied upt)n by the res- 
pondents in support of their contention. It is an unreported judgment delivered 
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by two learned Judges of this Court on the 5th of January 1897 in appeal 
from Order No. 7 of The facts o\^t of which that appeal arose are 

*The 5th Jamiary, 1897, 

Present : 

Mr, Justice Banerjke and Mr. Justice Eampini. 

Guda Kulita and another Defendants 

. versus 

Joyram Das Plaintiff. t 

Contribution, Suit for — Partnership business — Whether a suit for 
contribjition by a partner against a co-partner tcould lie and in 
what cases — Adjustment of account whether necessary, 

A suic for contribution by a partner against some of bis co-partners, on account of 
money paid by him fur the satisfac tion of a debt contracted by him jointly with the said 
co-partners, is maintainable in cases where the liability satisfied by the plaintiff is not a 
joint liability of the entire partnership, or where the said partners were some only of seve- 
ral persons comprising the partnership, and the bond was executed not in the usual course 
of business of partnership ; it is also maintainable in a case where the oo-partners expressly 
promised to contribute their share of debt after a decree has been passed upon the bond. 

The facts of the ca se as stated in the plaint were shortly these : The plaintiff and the 
two defendants executed a joint bond in favour of one Deb Hari Gossami, and borrowed from 
him a certain sum of money. Deb Hari brought a suit upon that bond, obtained a decree 
and in execution of that decree realized the whole amount duo under it from the plaintiff. 
It was admitted that the money that was borrowed by the plaintiff and the defendants was 
applied to the partnership business carried on by the plaintiff, the defendants and a third 
party, who was no party to the bond in favour of Deb Hari or a defendant in the suit brought 
by him. Plaintiff further stated that the decree-holder Deb Hari, after having taken out 
execution of his decree, threatened to put him in jail, and the defendants at this time when 
asked to contribute their share of the debt promised to do so, but avoided payment 
under some excuse or other. Thereupon the plaintiff brought this suit for contribution. 
The defence, inter alia, was that the suit was not maintainable, unless a suit for settlement 
of account of the partnership businc»s was brought. The Court of First Instance dismissed 
the suit, holding that it was not maintainable. On appeal to the Judge of the Assam Valley 
District, he, holding that the suit was mamtaiiiable, remanded the case under section 562 
of the Civil I’rocedurc Code to the Court below, to be tried on the merits. Against this 
decision the defendants appealed to the High Court. 

Babu Jasoda Nundun Foramanick for the Appellants. 

Babu Hem Chundra Miiler for the Respondent. 

The Judgment of the High Court (Banerjee and Rampini, JJ.) was as follows : — 

This is an appeal from an order of the Judge of the Assam Valley District remanding, 
under section 562 of the Code of Civil Procedure, to the first Court for trial on the merits 
the plaintiff respondent's suit which had been dismissed by that Court on the ground that 
the suit was not maintainable ; and the question for determination in this appeal is whether 
the view taken by the Lower Appellate Court that the suit is maintainable is right. 

The learned Vakil for the defcndants-appellants contends that the question should be 
answered in the negative, and the ground of bis contention is that the suit in this case is 
one that is brought by one partner against some of his co-partners for contribution on 
account of money paid by him for the satisfaction of a debt of the firm. 

Now the facts of the case as stated in the plaint are shortly these : The plaintiff and 
the two defendants executed a joint bond in favour of one Deb Hari Gossami and borrowed 
from him Bs. 500. Deb Hari Gossami brought a suit against the plaintiff and the defend- 
ants upon that bond, obtained a decree, and in execution of that decree realized the whole 
amount due under it from the plaintiff. It was not disputed in the course of the argument 
that the money that was borrowed by the plaintiff and the defendants was applied to the 

• t Appeal from Order No. 3 of 1896, against the order of G. Godfrey, Esq., District 
Judge of the Assam Valley Districts, dated the 8th of November 1895, reversing the orde^ 
of Abdul Majid, * Esq., Extra Assistant Commissioner and Munsif of Gauhati, dated the 
26th of July 1895. 
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not suffi-£268] oientljr stated in the judgment, nor do we understand the /earned 
Judges in the sense in which the jjidgment was attempted to be construed. If 
the facts had been identical with the facts of this case, and if the learned 
Judges had gone so far as the learned pleader for the respondents attempted 
to make out, we would have felt it our duty to make a reference to a Full Bench. 
Having regard to the opinion expressed by the learned Judges, almost in the 
language of Mr. Justice Lindley as given at [264] p. 566 of his book, namely, 
that “ if it was a liability of the partnership, then the mere fact of one partner' 
having been compelled to pay the whole of the partnership debt would not 
entitle him to sue his co-partners, or any of them, for contribution in the 
absence of any special circumstances, ** we think they had distinctly in view 
the fact that even under the old rules there might be special circumstances 
which would make the action main- [265] tainable. The case of Sadler 
V. Nixon, (1834) 5 B. & Ad., 936, referred to in that judgment, as Mr. 

partnership busineBS carried on by tbo plaintifi cho defendants and the tnird party, a 
person named Sandbyaram, who was no party to the bond in favour of Deb Hari Gossami, 
nor a defendant in tbo suit brought by him. And the question is whether, upou this state of 
facts, the liability that was satisfied by the plaintiff was a liability of the partnership, or 
whether it should bo treated as a separate liability. If it was a liability of the partnership, 
then the mere fact of the one partner having been compelled to pay the whole of the partner- 
ship debt would not entitle him to sue his co-partners or any of them for contribution 
in the absence of any special circumstances, though, of course, he would be entitled to 
charge the sum paid in the partnership account. In support of this view we need only 
refer to the case of Sadler v. Nixon, (1831) 5 B. and Ad., 936, and other cases referred 
to in Lindley on Partnership, 5th Edition, p. 566. On tbe other hand, if it be treated 
as a separate liability distinct from the partnership business, that is, in other words, 
if the liability which was satisfied by the plaintiff alone was not a joint liability of the 
whole partnership but a joint liability only of himself and the two defendants, in that 
case a separate suit would clearly lie ; see the cases of Sedgwick v. Daniell, (1857) 2 H. 
N., 319, and Dayal Jairaj v. Khatav Ladha, (1875) 1‘2 Bom. H. C. Rep., 97. The 
dotormiuation of the preliminary objection raised to the tenability of the suit will, 
therefore, depend upou the determination of the question whether the liability satisfied 
by the plaint id alone was a joint liability of the entire partnership or a liability of the 
plain tid and defendants only. It was on the one hand argued for the appellants that 
the liability should bo treated as a liability of the entire firm because the money 
borrowed from Deb Hari Gossami constituted the entire capital of the firm, and it had 
been borrowed in tbe usual course of business of the partnership and with the consent 
of the remaining partner Sandbyaram, and section 249 of the Contract Act was 
relied upon in support of this view. It was further contended that, upon the statements 
made by the plaintid in his dqpo.sition, the firm should be treated as having consisted on the 
date of the loan only of the plaintid and the defendants. On the other hand, it was contend- 
ed by the learned Vakil for the piaiiitid-rcspondent that the very fact of the bond having 
been executed by the plaintid and the two defendants should be taken as sufficient for the 
present purpose to show that tbo liability created thereby was not the liability of the whole 
firm. Upon tbe material placed before us, wo arc not in a position to accept either of these 
two extreme contentions as correct. We think the question ought to be determined upou 
the evidence. Of course if it is found that at the date when the bond in favour of Deb Hari 
Gossami was executed, the plaintid and tbe defendants were the only members that con- 
stituted the partnership, then the plaintid’s case should fail. So also should the suit fail if 
it is found that the money was borrowed in the usual course of business of the partnership 
on behalf of all the members, though the bond was executed only by three of them. But if 
it is found that the plaintid and defendants were some only of several persons composing 
the partnership, and that the bond was executed not in tbe usual course of business of the 
partnership, in that case the suit will lie and should bo tried on the merits. We should 
further add that if tbo express promise to pay that is referred to in the fourth paragraph of 
the plaint is made out, in that case, quite apart from all other circumstances, the suit will 
lie, and tbe Court should, therefore, in the first instance, determine whether this allegation 
in the plaint is true. The remand order of the Lower Appellate Court will, therefore, stand, 
but the questions for determination by the first Court in the first instance will be those 
indicated above. The costs of this appeal will abide the result. 

S, C *G, 


175 

% 


Appeal diemisaed. 



LL.B. 26 Cal. 266 durga pbosokno rose v . baghu nath pass & c . [1898] 


Justice rGBEEN points out, has been doubted in the English Courts ; and 
a reference to it will show that that ca^e can hardly be regarded as an 
authority for the contention now advanced. Sadler v. Nixon was disposed 
of without any reasons being given. In this view of the law, and having 
regard to the case made by the plaintiff' in this action, it appears to us 
that if there was a contract, either express or implied, between the plaintiff 
and the defendants that he sliould, like the gomasias as he alleges, pledge his 
1266 ) individual credit and borrow money from outsiders, and apply the same 
to the benefit of the business, the mere fact that the money was applied to the 
partnership business does not render it an item in the partnership account so as 
to preclude the plaintiff from maintaining the present action. Tlie plaintiff 
did not actually seek for an adjustment of account, althougli he stated in one 
of his prayers that if it was necessary tiuit accounts should be taken he was 
not unwilling to that course being adopted. Tlie test in all these actions, as 
pointed out in Sedgwick v. Daniell, (1857) 2 H. A N., 319, is whether the 
money which was borrowed and sued for became by the mere fact of borrowing 
an item in the partnership account ; but wo think that is clearly not so here. 
We are of opinion therefoi e that with respect to defendants 4 and 5 the District 
Judge’s decision proceeding on a strict and somewhat literal interpretation of the 
case of Dayal Jatraj v. Khatav Ladha, (1875) 12 T3om. H. C., 97, is correct so 
far as it goes ; and we accordingly atlirm his decree as against defendants 4 
and 5 ; but we think that the dismissal of the suit against the cither defendants 
is erroneous. We accordingly set aside the order of dismissal and remand 
the case to the District Judge either to try it himvself or, in the event of 
the parties desiring that evidence should he gone into regarding the [267] 
allegations in the plaint to which we have referred, to remit it to the Court 
of First Instance. In that case propei issues should be framed and the 
evidence directed to the points requiring deteimination. The plaintiff has 
throughout expressed his willingness to have the accounts adjusted ; and as 
between him and the defendants 4 and 5, as also the other defendants, if his 
allegations are established, it will he a mere question whether he has been 
overpaid or not. 

We think that under the circumstances of the case the plaintiff is entitled 
to his costs in all the Courts. 

S. C. G. Appeal allowed. Case remanded. 


NOTES. 

[ “ It may b(i takrn generally that if the account sought ih in rcHjxict of a matter which,, 
though arising out of the partnership busine.ss or connected with it, docs not involve the taking 
of general accounts, the Court will, as a rule, give the relief asked for and will now-a-days 
refuse to interfere only in tho.se cases in which a partial account would work injustice to tho 
other partner.” — (1908) 19 M.L.J., 10 : 32 Mad., 70, where the subject is fully dealt with. 1 
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The 8th September, 1898. 

Present : 

Sir Francis W. Maclean, k.c.i.e., Chief Justice, and 

Mr. Justice Banebjke. 

• 

Jatindra Mohan Poddar Petitioners 

. versus • 

Srinath Koy and others Opposite Parties.’^ 

% 

Parties --Civil Procedure Code {Act XIV of 1882), sections 108, 109 — 
Whether an auction-purchaser is a necessary party to an application 
to set aside an ex parte decree -Partner ship business — Service of 
summons upon minors u hcther 'food, by affixing summonses 
on the house in which the business is carried on ^Civil 
Procedure Code (Act XTV of 1882), sections 74, 

76, and 443. 

An auction -purchaser of property sold in execution of an ex parte decree, is not a 
necessary party to an application made by the judgment-debtor to set aside the said decree, 
inasmuch as the auction-purchaser does not come under the description of “opposite 
party “ in section 109 of the Code of Civil Procedure. 

In a suit for the enforcement of an equitable mortgigo of certain property belonging to 
a partnership business, brought against certain minors and other persons who constituted 
a firm carrying on business within the jurisdiction of the Court in which the suit was 
brought, but the minors resided outside its jurisdiction, the summonses were neither 
served upon the minors, nor upon their guardian personally, but were afiiKed on the house 
in which the business was carried on. 

Held, that there was no service of summons cither personal or substituted upon tha 
minors either under section 74 or under 76 of the Code of Civil [26S] Procedure, even 
assuming that those sections can apply to a case in which some of the defendants who 
were interested in the partnership business .ire minors. 

Held, also, that sections 74 and 76 of the Code of Civil Procedure are controlled by 
section 443 of the said Code. 

The facts of this case, so far as they are necessary for the purposes of this 
report, were shortly as follows 

Baja Srinath Roy and others instituted a suit upon an equitable mortgage 
against a number of persons, including the present appellants, represented by 
their mother as their certificated guardian ; the defendants were all members 
of a partnership firm carrying on business under the name and style of 
Bungshi Badan and Giridhar Poddar. The plaint was filed on the 12th 
February 1895 and an ex parte decree was made in favour of the plaintiffs on 
the 13th February 1896. The present appellant made an application on the 
2nd August 1897 to set aside the decree under section 108 of the Code of Civil 
Procedure on the ground that no summons had been served upon the minors 
or their certificated guardian. The Court below found that, although the firm 
was alleged to have stopped payment in August 1894, it continued as a matter 
of fact till April 1895, and was not formally dissolved by an order of the Court 
till the 41th May 1896. The Court further found that in the present suit. 

* Appeal from Order No. 430 of 1897, against the order of Babu Rajendra Kumar Bose 
Subordinate Judge of 24-Pergunnah8, dated the 7th of September 1697. ' 
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BumEuon& was served on the Qth March 1895 upon the defendants 3 to 8 at the 
ofBce of the firm at Baliaghata, and held that such service was good service 
upotf the minor defendants according to section 76 of the Code of Civil Proce- 
dure, although they were then residing in the District of Faridpore. The CouTt> 
also holding that as one of the partners, Srinath Foddar, appeared and defend- 
ed the suit, there was sufficient appearance on behalf of the minors under 
section 36 of the Civil Procedure Code read with section 261 of the Indian 
Contract Act, dismissed the application under section 108 of the Civil Proce- 
dure Code. The petitiorfors appealed to the High Court. 

The Advocate- General (Sir Charles Paul), Dr. Ashutosh Mookerjee, and 
Babu Sarat Chandra Ghosh, for the Appellants. ^ 

Mr. Pugh, Dr. Rash Beharg Ghose, Babu Busunt Kumar Bose and Babu 
Jogendra Chunder Ghose for the Respondents. 

[ 269 ] Mr. Pugh, for the respondents, took a preliminary objection to the 
hearing of the appeal on the ground that the auction purchasers at the sale in 
execution of the original decree, which was sought to be set aside, had not been 
made parties to the appeal. 

The Ad vacate- General for the appellant. — The objection comes too late, as 
it was not taken in the Court below ; moreover the auction-purchasers are not 
necessary parties. As to the merits, no summons was served upon the infants, 
and at the time when the summons had been served upon the other defendant 
the business had ceased to exist. The case of Gocnl Das Dwarkadas v. 
Ganeshlal, (1880) I. L. R , 4 Bom., 416, referred to by the Subordinate Judge 
has no application to this case. 

Mr. Pugh for the respondents. — The auction-purchasers are necessary 
parties, as the decree under which the sale took place is sought to be set aside. 
As to the merits, there was a valid service under section 74 or section 76 of the 
Code of Civil Procedure. Moreover appearance by the managing partner was a 
good appearance on behalf of the minors. See Indian Contract Act, section 251, 
Lindley on Partnership, 6th Edition, p. 280, and the case of Tomlinson v. 
Broadsnath, L, R., (l896) 1 Q. B., 386. 

Dr. Ashutosh Mookerjee in reply. — The auction -purchasers are not ‘‘opposite 
parties " within the meaning of sections 108 and 109 of the Code of Civil Pro- 
cedure, as they would not be affected by the decree being set aside. See Jan 
All V. Jan Ali Chowdhry, (1868) 1 B. L.R., A. C., 66, and Zainulahdin Khan 
V. Muhammad Asghar Ali Khan, (1887) I. L. R., 10 All., 166 : L. B , 15 I. A., 
12. There was no valid service under section 74 or 76 of the Civil Procedure 
Code, as, in the case of infant defendants, these sections must be taken to be 
controlled by section 443 ; moreover, the firm was not sued as such and no 
attempt was made to serve the managing member as representing the firm. 
Bee Daniell's Chancery Practice, pp. 334, 335 ; and Lovell v. Beauchamp, L.B., 
(1894) A. C.. 607. 

[270] The judgment of the High Court (Maolean, C.J. and Banerjae, J.) 

was as follows: — 

This appeal arises out of an application by the appellants, under section 
108 of the Code of Civil Procedure, to set aside the ex parte decree obtained by 
the respondents against the appellants, and certain other persons. The Court 
below liHS rejected the application, holding that summonses had been duly 
served on the petitioners under section 76 of the Code of Civil Procedure ; that 
the appearance entered by the defendant Srinath Poddar was an appearance 
entered by all the defendants ; that the petitioners were aware of the institu- 
tion of this suit; and that the application was not a bond fide one. * 

Against this order of the Court below the petitioners have preferred this 
appeal, and it is contended, on their hohuM-— first that the Court below is wrong 
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in lioldiog that summonses had been duly served on the petitioner* under 
6. 76 of the Code of Civil Proce^re, and that it ought to have held that no 
edeotive service of the 'summonses had been made on them ; and, secondly, that 
the Court below is wrong in holding that the appearance entered by the defend- 
ant, Srinath Poddar, was an appearance entered on behalf of all the defendants 
as their recognized agent, and that it ought to have held that, so far as the 
petitioners being minors are concerned, appearance on their behalf could only 
have bean entered by their guardian ad litem, duly constituted. 

The respondents raised a preliminary objection that the present applica- 
tion could not be entertained in the absence of the auction -purchasers of the 
property sold in execution of the ex parte decree. 

We are of opinion that the preliminary objection cannot prevail. 

The parties entitled to notice of an application under seetdon 108 of the 
Code of Civil Procedure are those that come under the description of “opposite 
party in section 109, and they are in our opinion such of the parties to the 
suit as are interested in opposing the application. An auction -purchaser does 
not come within this description. It was urged that the auction-purchasers 
[271] are interested in opposing an application of this nature, as their position 
may be adected by the ex parte decree being set aside. The answer, however, 
to this argument is that, as the sale has been confirmed, their rights, whatever 
^hey may be, cannot be affected in any way by the present proceeding to which 
they are not parties and which is instituted with the object of setting aside 
the ox parte decree, and not of setting aside the sale held in execution of it. 
The preliminary objection must be over-ruled. 

The following are the facts material to be stated. The two petitioners 
who are minors represented by their mother and guardian appointed by the 
Civil Court were, as such, represented by her as their guardian ; and no order 
appointing her as guardian ad litem for the purposes of the suit was made 
under section 443 of the Code of Civil Procedure. This fact is undisputed. 
The suit was brought in 1895 against the minors, and certain other persons, 
who constituted a firm carrying on business at Baliaghata within the jurisdiction 
of the Court in which the suit was brought, but the minors resided outside its 
jurisdiction ; and the suit was for the enforcement of an equitable mortgage 
of certain property belonging to the partnership. The firm fell into financial 
difficulties about the year 1894, but the partnership was not dissolved until 
May 1896 ; and though it was contended by the present appellants that the 
partnership had ceased to exjst since July 1894, we consider, though in the 
view we take the point is not very material, that the balance of evidence 
supports the contention that the firm continued to carry on business down to 
the 20th of March 1895. It is not disputed that the summonses in suit were 
neither served upon the minors nor upon their mother personally. The sum- 
monses on the defendants were taken to their place of business at Baliaghata, 
and sought to be served personally on some of them who were at that place, 
and on their refusal to sign the acknowledgment of service, they were affixed, 
on the 9th of March 1895, on the house in which the business of the firm was 
carried on. 

These being the facts of the case, the first question is whether the sum- 
monses were duly served on the petitioners. If that question is answered in 
the negative the mere fact of the certi-[272] ficated guardian of the petitioners 
being aware of the institution of the suit is a matter of no importance, and 
cannot tfiilect the rights of the minors. It must be borne in mind that section 
108 of the Civil Procedure Code is imperative, and enacts that* if the applicant 
for setting aside an cx parte decree " satisfies the Court that the summon^ 
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was notf duly served or tbafc he was prevented by any suflSoient cause from 
appearing when the suit was called on for hearing, the Court shall pass an 
order to set aside the decree, etc.'* 

As we have pointed out, there was no personal service of the summons 
on the minors or upon their guardian, nor was the summons affixed to the 
house in which the minors or their guardian actually resided, but the Court 
below has held that the summons was duly served on the petitioners under 
secticpi 76 of the Code. It is contended for the appellants that this view is wrong# 
because there could be ifo service of summons, actus 1 or constructive, on the 
petitioners before any guardian was appointed for them under section 443, 
and the suit was not properly instituted against them, and further because the 
partnership business at Baliaghata had stopped payment before the institution 
of this suit. in point of fact there was no service on the certificated 
guardian, the mother, this point is not very material, but as the person by 
whom the minors were said to be represented was their guardian appointed by 
the Civil Court, and there is no suggestion that she was not the proper person 
to represent them, the Court was under section 443 bound to appoint her as 
the guardian for the suit, and under such circumstances, it may well be, having 
regard to the view expressed in the Full Bench case of Suresli Chunder Wum 
Chowdhory v. Jugui Chunder Del, (1886) I. L. R., 14 Cal., 204, that the 
absence of a foripal order would not vitiate the proceedings. 

As for the second branch of the contention, the evidence, as we have said 
above, indicates that the business of the firm was being carried on when the 
summon aos were served. 

The question then is whether there was due service of the summons 
under either section 76, or section 74 of the Code, [273] and wiiether either 
of those sections applies to a case in which a minor is sued along with other 
persons, or whether sections 74 and 76 are not controlled by section 443. 

It is, we think, abundantly clear from the evidence that the service of the 
summons in this case was not made, and was not intended to he made, on any 
of the defendants for himself and for the other defendants as their partner, or 
as manager of their ]oint business, or as agent under section 74 or section 76. 
There havitjg been no personal service on any guardian ad /i/ewi of the minors, 
the suggestion that the service such as it was, was one under section 74 or 
76, savours somewhat of an after-thought. The senico sought to be effected, 
and the indgment of the Court below supports this view, was personal service 
on certain of the delendaiits (other than tlie petitioners) in their personal and 
not in any representative character, and upon their refusal to sign the 
acknowledgment of service, the '^unjrnonses were, apparently under section 80 
01 the Code, affixed to the place of business at Baliaghata. 

In our opinion there was no service of the summons under either sec- 
tion 74 or section 76, even assuming that those s(3ctions can apply to a case in 
which some of the defendants who were interested in the partnership or busi* 
ness are minors. Though it is unnecessary for us to decide the point, it is by 
no means clear that those sections apply to a case like the present. Section 443 
of the Code requires that a minor defendant shall be represented by a guardian 
appointed for the suit, in other words, by a guardian ad litem, and although 
that section does not expressly say anything about the service of summonses, 
it speaks of the person so appointed as being appointed to ** put in the defence 
for such minor and generally to act on his behalf in the conduct of the case;" 
an*d it would ho anomalous to hold that though the case requires the fippoint- 
roeni a proper person as guardian to act for a minor generally in the con- 
duct. ol the case, service of the bummons on a person other than such person 
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may be suffioient service on the minor. In our opinion there has been neither 
personal nor substituted service of the summons upon the minor defendants, 
and, if so, they are entitled to have the decree set aside under section 108. It 
follows from the above that the [274'] appearance which Srinath Poddar pur- 
ported to enter on behalf of the minors is quite ineffectual. He had no power 
or authority to enter any appearance on their behalf. 

The result is that the appeal must be allowed, the order of the Court 
below must be reversed, and the ex pmte decree made in this case must be set 
aside, and the Court below directed to proceed witH' the hearing of the suit. 
We cannot, however, part with the case without impressing upon plaintiff 
litigants the absolute necessity of proceeding with strictness in accordance 
with the Code in cases where minor® are defendants. The inconvenience, 
difficulties, loss of time and money by not so proceeding are aptly illustrated 
by the present case, but all this difficulty might have been avoided if the 
plaintiff had complied with the Code and had seen that a proper guardian ad 
litem had been appointed in the first instance. His pres.ent position is attri- 
butable to his lack of due diligence and care at the outset of the suit. The 
Court ought to be jealous in seeing that in the case of minor defendants the 
provisions made for their protection are strictly complied with. 

We should have been better satisfied if we could have taken a different 
\iew of the law applicable to this case, as there is ground at least for suspecting 
the sincerity of the application in the true interests of the minors, and we 
may add that it will be for the advisers of the minors to consider, and most 
carefully, whether any real benefit is likely to accrue from a rehearing of the 
suit, especially having regard to the question of subsequent costs. The res- 
pondents must pay the appellants their costs of this appeal. 

S. C. G. Appeal allowed. 


NOTES. 

[As regards irregularities in tbe service of summons on the minors and in the appoint* 
ment of guardians ad litem see also (1903) 30 Cal., 10? 1 ; (1910) 32 All , 287.3 


[2T8] The ISlh January, 1S99. 

Present : 

Mr. drsTK e Ghose and Mr. Justice Stevens. 

Goor Bux Sahoo Plaintifi‘ 

versus 

Birj Lai Benka and others Defendants." 

Appeal — Appeal from Order— Civil Procedure Code. (Act XIV of 188!^)^ 
sections 57, 582, 588, 589—Beturmng plaint to he presented to the 
proper Court — Order under Civil Procedure Code, section 582. 

Where an order is made by the lower Court of appeal, returning a plaint under section 
67 of the Civil Procedure Code, by virtue of the powers conferred on it by section 682, an 

* Appeal from Order No. 32 of 1898, agaiiist the order of J. Knox-Wight, ilsq,, District 
Judge of P^na, dated the 4th of February 1898, directing the return to the plaintiff for the 
purpose of being presented to the proper Court, the plaint which had been filed in the Court 
of Babu Hamengoo Chundra Bose, Subordinate Judge of that district. 
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appeal liM to the High Court under section 589. Section 588 does not prohibit such appeal. 

Bindeskri Chaubsy v. Nandu (1S81) I. L. R., 3 All.« 456, distinguished. 

The facts and arguments on this appeal, so far as they are material to this 
report, appear from the judgment of the High Court. 

Mr. C/\ Gregory and Babu Karuna Sindhu Mukerjee for the Appellant. 

Dr. Bash Behary Ghose and Babu Jogesh Chandra Boy for the Bespondents. 
The judgment of the High Court (Ghose and Stavens, JJ.) was as 
follo>^e : — * r 

This is an appeal against an order of the District Judge of Patna under 
section 57 of the Code of Civil Procedure, directing that a plaint which had' 
been filed in the Court of the Subordinate Judge of that District, be returned 
to the plaintiiT'for the purpose of being presented to the proper Court. 

The suit was one for the recovery of damages by reason of breach of a 
contract on the part of the defendant in the n^atter of the sale of certain goods 
which had been consigned by the plaintiff, and despatched by him from his 
place of business in the [276] district of Patna to the defendant at Calcutta. 
The plaint mentioned in the first place what the nature of the contract was, 
and that the defendant had committed a breach of such contract in connection 
with the sale of the goods that had been consigned to him ; and it then stated 
that the cause* of action had accrued at Sadikpore, Nawada, and Mokama, the 
places from which the goods were despatched to the defendant. The plaint, 
however, omitted to state where the contract was entered into between the 
parties, and also where it was to be fulfilled. 

The defendant entered appearance on the 22nd December 1896, and pre- 
sented a petition stating that the suit should have been instituted in Calcutta, 
and praying at the same time, under section 20 of the Code of Civil Procedure, 
for stay of proceedings. The Subordinate Judge fixed, in the first instance, 
the 6th of January 1897, and ultimately the 22nd of January of the same year, 
for the purpose of determining the question raised by the defendant. On that 
date, the plaintiff was examined, and also cross-examined by the defendant, and 
he put in a i^etition for the amendment of his plaint. In that petition the 
plaintiff' alleged that the contract between the parties was entered into at 
Mokama in the district of Patna ; and that the stipulation was that the price of 
the grains to he sold by the defendant should h^paid at Barb in the same 
district ; and that, therefore, the cause of action arose within the jurisdiction 
of the Court of the Subordinate Judge of Patna. The Subordinate Judge 
allowed this amendment. Subsequently the detendant put in his written 
statement ; issues were fixed for trial upon the merits of the case, and ultimately 
the Subordinate Judge found upon the evidence adduced on both sides that the 
agreement was entered into within the jurisdiction of his Court; that the 
proceeds of the sale of the goods transmitted by the plaintiff were payable in 
the district of Patna ; and that, therefore, the cause of action arose within his 
jurisdiction. He further found that the plaintiff had suffered damage by 
reason of the conduct of the defendant in connection with the sale of the goods 
in question, and accordingly gave the plaintiff a decree as claimed by him. 

Against this decree an appeal was preferred by the defendant. [277] In 
dealing with this appeal, the District Judge has not gone into the merits of the 
case, but he is of opinion that the amendment of the plaint that was prayed 
for by the petition presented by the plaintiff on the 22nd January 1897 should 
not have been, allowed by the Subordinate Judge, because the cause S)f action, 
as allowed in that petition, was totally different from that stated in the plaint, 
and that it created a " diffeient jurisdiction ; and he has accordingly diiteoted 
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that the plaint be returned to the plaintiff with a view to its being pfesented 
to the proper Court. Certain other minor points are dealt with by the District 
Judge in his judgment ; but we do not think it necessary to notice thena. 

We observe that the learned Judge, though asked to do so, did not enter 
into the question whether the contract upon which the plaintiff sued was effected 
in the district of Patna or not. 

The present appeal is by the plaintiff ; and upon its being called op for 
hearing, a preliminary objection .has been taken by the learned Vakil for the 
respondent upon the ground that no appeal lies to this Court under section 588 
of the Code of Civil Procedure from the order of the District Judge directing 
that the plaint be returned for the purpose of its being presented to the proper 
Court. In support of iiis argument the learned Vakil has called our attention 
to the case of Bindeshri Chnubey v. Nandu, (1881) I. L. R., 3 AIL, 456. In that 
case, which was instituted in the Court of the Munsif, the defendant raised the 
objection that the value of the subject-matter of the suit exceeded the pecuniary 
jurisdiction of the Court, and that, therefore, the suit was not cognizable by 
the Munsif. The Munsif, however, found that the value of the property was 
within his pecuniary jurisdiction, and on the merits gave the plaintiff a decree. 
On appeal by the defendant, the Lower Appellate Court, upon investigation, held 
that the value of the subject-matter of dispute did exceed one thousand rupees, 
and that, therefore, the suit was not cognizable in the Court of the Munsif, 
and accordingly directed that the appeal be decreed, and the record of the case 
sent back to the Munsif for the purpose of the plaint being returned to the plain- 
tiff for beii^ presented to the proper Court. On second appeal, the learned 
Judges [278] of the High Court at Allahabad held that article 6 of section 588 
of the Code of Civil Procedure referred to an order passed by the Court of First 
Instance, and not to a decision of an Appellate Court on general grounds ; that 
the proper course for the plaintiff appellant was to file a second appeal on 
proper Court-fees against the decision of the Appellate Court; and that the special 
appeal to the High Court could not be entertained. In the present case, it will 
be observed, that the learned District Judge of Patna did not go into the merits 
of the question, whether the cause of action to the plaintiff really arose within 
the jurisdiction of the Court of the Subordinate Judge of Patna ; but, as already 
stated, being of opinion that the amendment as prayed for by the plaintiff 
ought not to have been allowed by the Subordinate Judge, and confining, as we 
understand it, his attention to the plaint, has held that the plaint should be 
returned to the plaintiff for the purpose of being presented to the proper Court, 
being apparently of opinion that, upon the recitals in the plaint, the suit 
was not cognizable in the Court of the Subordinate Judge of Patna, but in some 
other Court. 

Section 588 of the Code of Civil Procedure lays down that an appeal shall 
lie from certain orders mentioned therein, one of those orders being an order 
returning a plaint for the purpose of being presented to the proper Court as 
mentioned in article 6 of that section ; and it is provided that the orders passed 
in appeals under that section shall be final ; that is to say, that there should be 
only one appeal against an order of the kinds mentioned in section 588. No 
doubt, the order contemplated in article 6 of the section is one which it is 
ordinarily within the province of the Court of First Instance, where the plaint is 
presented, to make; but the like order may also be made by the Appellate Court 
under the powers conferred upon it by section 582. That section provides 
that “ thtf Appellate Court shall have, in appeals under this chapter, the same 
powers, and shall perform as nearly as may be the same duties, as are conferred 
and imposed by this Code on Courts of original jurisdiction in respect of suits 
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iastitutbd under Chapter V ; and in Chapter XXI, so far as may be, the word 
* plaintiff * shall be held to include a plaintiff' appellant or defendant-appellant," 
and so on. Then we find that [279] in section 589 of the Code it is provided 
that, ** when an appeal from an order is allowed by this Chapter, it shall lie 
to the Court to which an appeal would lie from the decree in the suit in 
relation to wliich sucli order was made or, Wrhen such order is made by a Court 
(not being a High Court) in the exercise of appellate jurisdiction, then to the 
High Court; ” so that, when an order is made by an Appellate Court under 
section 57 of the Code, by virtue of the powers conferred on it by section 682, 
and where an appeal has to be preferred against such an order, it must be 
preferred to the High Court, as provided by section 589. 

We think, upon a consideration of the sections to which we have referred, 
that it was in 'no way the intention of the Legislature to prohibit an appeal 
such as has been preferred in this case against an order of the Appellate Court 
under section 57 of the Code of Civil Procedure. It seems to us to he clear 
that what section 588 prohibits is a second appeal against any of the orders 
mentioned therein ; but when a Court of Appeal makes the order by virtue of the 
powers conferred upon it by section 582, there is no reason to hold, having 
regard to the provisions of section 589, that an appeal does not lie against it. 

Turning now to the merits of the matter before us, we are of opinion that 
the learned District Judge has not taken a right view of the question raised 
before him. As already pointed out, he has not investigated the question, 
whether or not the cause of action arose within the local limits of the jurisdic- 
tion of the Subordinate Judge of Patna ; but he is of opinion that the amend- 
ment allowed by the Subordinate Judge ought not to have been allowed, 
because the petition for amendment introduced a cause of action very different 
from that which was alleged in the original plaint, and a different jurisdiction. 
We have already mentioned what the plaint was, and also indicated the defect 
in it. It seems to us that the cause of action stated in the petition of amend- 
ment is in no way inconsistent with that alleged in the plaint. The plaintiff 
in his plaint omitted to mention, as we take it, the place where the contract 
was entered into, or where it was agreed that it should be fulfilled ; and the 
circumstances under which the cause of action arose in Patna were not 
accurately [280] stated , and all that was supplied and put right by the petition 
of the 22nd January 1897. It did not, as we understUnd, introduce a new cause 
of action, nor a different jurisdiction. No doubt, as pointed out by the learned 
District Judge, there was considerable delay in the presentation of the petition. 
But if the cause of action as mentioned in that petition did not raise, before the 
Court of the Subordinate Judge, a case altogether different from that set up in 
the plaint, there is no reason why the Subordinate Judge should not have 
allowed the amendment prayed for. It was discretionary with him to allow 
it ; and we do not think that the discretion was badly exercised. At any rate, 
he allowed the amendment, and tried out the case on the merits. That being 
so, we think that it was the duty of the Judge to investigate whether the con- 
tract betw'een the parties was entered into in the district of Patna, and whether 
it was agreed that it should be fulfilled there. 

We accordingly direct that the order of the District Judge be set aside, and 
the case sent back to him with a direction that he do determine the question 
whether the contract was entered into in the district of Patna, and whether 
the parties agreed that it should be fulfilled there. If he finds this question 
against the plaintiff, it will be his duty to return the plaint for the {purpose of 
being presented to the proper Court, or make such other order as he may be 
advised in that behalf. If, on the other hand, he finds that the cause of 
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action really arose within the local limits of the jurisdiction of the Subordinate 
Judge, he should try the appeal«on the merits, and determine whether the 
decree made by the Subordinate Judge in favour of the plaintiff should be 
affirmed or g^ot. 

The costs will abide the result. 

S. C. 0. • Appeal allowed. Cane remanded. 

NOTES. 

[This was followed in (1899) P.R., 59; (1900) r,L.R., 13'^; (1902) 25 All., 174 ; (1903) 
so Cal., 453 ; see also (1908) 31 Cal., 344, where an order returning a memorandum of appeal 
was held to be non -appealable.] 


[281] ORIGINAL CIVIL. 

The 9th February, 1899. 

Present : 

Mr. Justice Jenkins. 

Jadobram J)ey 
versus 

Bulloram Dey. 

Partnership — Alleged agreement — Burden of proof — Contract Act {IX of 1872)^ 
section 253 — Evidence — Income Tax — Income Tax Act {II of 1886), Rule 16 
— Prod^iction and admissibility in evidence of Income Tax papers. 

In a partnership suit where one p.irty docs, but the other party does not, allege a specific 
agreement that the shares in the said partnership were unequal, the existing presumption 
as to the equality of partner’s shares casts the burden of proof on those alleging the agree- 
ment who must therefore begin. 

Rule 16 of the rules mad<^by the Local Government under section 38 of the Income Tax 
Act (II of 1886) does not apply to the production of Income Tax papers in a Court of Law in 
a suit between two partners. 

Lee V. Birrell, (1813) 3 Camp., 337, and Maync’s Commentary on the Criminal Law, 
pp. 86, 87, cited. 

This was a partnership suit. The plaintiff and defendant had carried on 
business together for many years as dealers in stationery under the style of 
Day and Cousin. The plaint alleged that the parties in 1865 commenced to 
carry on business together upon the terms amongst others that each should 
be entitled to an eight annas share in the snid partnership business ; that the 
business was first carried on at the dwelling house of the parties, but that in 
1870 a shop was opened at 9, Hastings Sti'eet, in Calcutta, and thenceforward 
the business was carried on at that shop, upon the same terms as before. The 
plaint also alleged that there was an equal contribution of capital. The defend- 
ant by his written statement denied that the shares were equal, and alleged 
that the business had ail along been carried on upon the terms that the 
share of ^he defendant in the profit and losses should be 10 annas^ and that of 
the plaintiff 6 annas, and that the capital had been contributed by the parties 
in proportion to their respective shares. 
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Tho plainti further alleged that the defendant had in fraud of the partner- 
ship opened another shop competing with tho latter, [282 J and had wrongfully 
closed the partnership business and excluded the plaintiff therefrom, and in 
the prayer asked for distribution of the partnership business, and that the usual 
accounts should be taken, and that the defendant should be ordered to account 
for the profits made in his other and rival §hop, and should pay Rs. 2,000 as 
damages. At the trial the claim for damages and account of the alleged rival 
shop^ was abandoned, and the issue was limited to the question whether the 
shares were equal or unaqual and as to theii; amount. During the hearing of 
suit the following points were raised : — 

(1) As to whether the onus was on the defendant, who alleged inequality 
of shares in the partnership business, to piove it. 

Mr. Sinha for the Plaintiff. — The onus is on the defendant. In the absence 
of an 3 ' evidence tho presumption is that the shares of the partners are equal. 
It lies on the defendant who alleges inequality to prove it. Lindley on Partner- 
ship, s. 348. 

Mr. J. G. Wnodroffe (Mr. Dunne with him) for the Defendant. 

Where no agreement is alleged or proved it is true that the presumption 
contended for does arise — Contract Act (Act IX of 1872), section 253 : but in 
the present case tho plaint in effect alleges a specific agreement that the shares 
were to be equal. The plaintiff' therefore rests his case, not on presumption 
but on the agreement, which he must prove. 

Jenkins, J.--As the plaintiff' does not allege any specific agreement, but 
contends that the business had been carried on without anything being said as 
to the amount of the shares, and as the defendant on the other hand alleged 
a specific agreement that tho shares were to bo unequal, the presumption which 
exists as to the equality of partner’s shares casts the burden of proof upon 
the defendant, who must therefore begin. 

(2) A further question then arose as to the production of certain Income 
Tax returns made by the firm of Day and Cousin. It was alleged that it would 
appear from these returns that tho firm had stated the shares of the partners 
to be as alleged by the defendant. Application had been made to the Registrar 
for the issue of a subpoena upon tho Income Tax Collector to produce all 
returns made by the firm from the year 1886. Tho Registrar refused to 
[283] issue the subp^rna without the order of the Court by reason of Rule 16 
issued under section 38 of the Income Tax Act (II of 1886) {Calcutta Gazette, 
March 10th, 1886J, which rule was as follows : — 

16. All public servants are forbidden to make public or disclose, except for the 
purpose of the working of Act II of 1886, any information contained in documents delivered 
or produced with respect to assessments under Part IV of the said .\ct, and any public 
servant committing a breach of this rule shall be deemed to have committed an offence under 
section 166 of the Indian Penal Code.’* 

On application being made to the Court by the defendant, the subpoena 
was ordered to issue to the Income Tax Collector for the production in Court 
of returns without prejudice to any objection raised hereafter by the parties as 
to the production in evidence of the.se documents. At the hearing a clerk 
from the Income Tax Office attended with two Income Tax returns (the 
preceding returns having been destroyed), but objected on behalf of the Collector 
, to their production in evidence on the ground of their being confidential 
communications and on the ground of the rule abovemen tioned. ^ 

Ml-. J. G* Woodroffe for the Defendant. — These documents are not 
privileged from production. It is for the Court, not the Registrar, to decide a 9 to 
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th'e production of the document in evidence. The rule was published •with the 
object of regulating the conduct*of the oflScers of the Income Tax Office, not 
with the object of depriving litigants of evidence which they would otherwise 
be entitled to use. The rule has no application where disclosure is sought 
under the process of Court. Even if the rule has such application production 
can in this case be enforced because there is in fact no disclosure. The rule is 
for the protection of persons making returns. There can be no disclosure whore 
the person applying for the return is the partner in the firm which made it. 
This is not the case of a stranger applying for retifrns made by a firm with 
which ho is not connected. In the case of Ali Khan Bahadur v. Indar Par shad, 
(1896) I. L. E., 23 Cal., 950: L. R., 23 I. A., 92, the Judicial Commissioners 
held the returns to be inadmissible, but the Privy Council, [284] while 
deciding nothing upon this finding, appear to liave inspectol the returns 
in question. [JENKINS, J. —There are the cases of Lee v. Birrell, (lB13j 3 Camp. 
337 ; and R. v. Yakataz Khan, (1863) 2nd Madras Sessions, cited in Mayne’s 
Criminal Law, pp. 86,87.] Those cases are in the defendant’s favour. No 
doubt it does not there appear that there was any such rule then in force as 
that which is now published : See Act XVII of 1870 ; and 46 Geo. Ill, c. 65, 
Sched. F ; but there is no substantial difference between the oatli of secrecy 
there referred to and the rule in question. 

Mr. Pugh for the Plaintiff. — The grounds on which the plaintiff objects to 
these documents being produced are because he tepws nothing about them. 
In England there was nOjStatutory provision, but tne Income Tax Officer was 
appointed on taking an o4B not to disclose secrets which came to his knowledge. 
The question before Lord Ellenborough was whether, notwithstanding the 
oath, he could be made to disclose the particulars. Here there is a statutory 
provision, and the facts in that case differ materially from those in the 
present case. 

Mr. Woodroffe, — In reply. 

Jenkins, J. — The point for my decision is whetlw certain Income Tax 
papers, which are desired in evidence, are privileged fr^ production by virtue 
of a rule made by the Local Government in pursuance of the power contained 
in section 38 of Act II of 1886, This section and the rule framed under it 
appear to me to have been framed for the purpose of regulating the conduct of 
officers coming under itsrf^peration and from [for ?] preventing any disclosures 
by them in the course of their duties, and its object was to secure the 
interests of those making the returns under the Act. I think, however, that 
the rule was not directed against their production in a Court of Law such as 
is sought in this case. I therefore think the objection fails. A somewhat 
analogous point was decided by Lord Ellenborough in the case of Leey. 
Birrell, (1813) 3 Camp., 337, and also apparently by Scotlano, C. J., in the 
Madras Court. The reference to this decision appears in Mr. Mayne's 
Commentaries on [285] the Criminal Law (Mayne’s Criminal Law, pp. 86, C7). 
In both cases it was decided, notwithstanding the oath of secrecy taken on 
assumption of office, that the documents were not privileged from production. 

[The returns were admitted upon its being proved that they had been 
compiled by the defendant in consultation with the plaintiff who had approved 
Sf their being made in the form in which they then appeared, and upon its 
appearing from the returns that the shares of the partners had been stated 
therein to be as contended for by the defendant.] . 

AtV)rney8 for the Plaintiff : Messrs. Pugh d' Co. 

Attorneys for the Defendant : Messrs. Goncsh Ghunder Cliundcr cC Co, 

0. E. G. 
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• NOTES. 

I As regards the privilege contained in The Indian Evidence Act, 1872, secs. 123 an d 
124, see the full discussion in (1908) 19 H.L.J., 268 : 32 Mod., 62*] 
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APPELLATE CIVIL. 

The 8th September, 1S98, 

Present : 

Sir Francis W. Maclean, Kt., K.C.I.E., Chief Justice, 
AND Mr. Justice Banebjee. 


Braja Lai Sen Plaintiff 

VC) sus 

Jiban Krishna Roy Defendant.’" 

Hindu Laxo — Bengal School — Father* s brother s daughter* s son, whether 
preferential heir to mother s brother s son — Limitation Act {IK of 1871 ) — 
Suit by reversioner for possession of immoveable property — Revival 
of right extinguished — Limitation Act (XV of 1877), 
section U — Effect of Sale for arrears of rent accrued 
due after the death of the full owner, from 
the female heir — Rea judicata. 

Under the Bengal School of Hindu Laiv, the father's brother's daughter's son as heir is 
preferential to the mother's brother'^ son. 

A and 2, daughters of one R,ou his death succeeded in equal shares to the properties left 
by him. Subsequeutly .4 died, leaving behind her a minor son U, who after his mother’s 
death held possession of half of the said properties as heir to his mother’s father for more 
than twelve years. The period of twelve years expired before the Limitation Act (IX of 1871) 
came into operation. In a suit for recovery of possession of t'ac share of the immoveable 
properties, which was originally in the possession of U, but [ 286 ] afterwards passed into the 
hands of a third patty, bvr the revur-^^ioner within twelve years from the death of I, the female 
heir, the defence w'a^ that the suit was barred by limitation 

Held, that inasmuch as the of U was adverse to the female heir, and as her 

right to the di^puted property was barred bjforo the Limitation Act (IX of 1871) came into 
operation, the right of the reversioner was aKo barred. Kur v. Proiunno Kumar 

Ghose, 11893) I. L. R , 9 Cal., 934, followed. Tikaram v. Shaina Charan, (1897) 1. L. R., 
20 All., 42, dissented from. 

A claim for arrears of rent, against a female heir, accrued duo after the death of the laet 
full owner, is a personal claim against her : therefore by a sale hold under the provisions of 
Bengal Act VIII of 1869, in execution of a decree for arrears of such rent obtained against 
her by some of the co-sharer landlords, only the limited estate of the female heir passed 
unless the said landlords proceeded to bring the tenure itself tc sale. 

Baijun Doobeyv. Brij Bhookun Lall, (1875) I. L. R., 1 Cal., 133 : L. B., 2 I. A., 278 ; 
*and Mohirna Chunder Roy Chowdkry v. Ram KUhore Acharjee Chowdhry, (1675) 16 B. L. R., 
142 . 23 Vs\ R., 174, followed. ‘ 

* Appeal fr'^in Original D^ree No. 26 of 1697, against thib decree of Babu Bulloram 
Mullick, Suburdiuatc Judge of 24-PergunDab8, dated the 3rd of Octobor 1896. 

i 
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A previous suit brought by the said female heir for setting aside the aforesaid sale was 
dismissed. In a subsequent suit by thejreversioner for recovery of possession of the immove- 
able property so sold, the defence was that the suit was barred as res iudicaia. 

Heldt that the dismissal of the previous suit, which was for recovery only of the limited 
estate of a female heir, would not be a bar to the subsequent suit, which was for the recovery 
of the absolute estate, which vested in the reversioner. 

The facts of the case, so far as they are necessary for the purposes of this 
report, and the arguments, appear sufficiently from the judgment of the^igh 
Court. • • 

Dr. Bash Behary Ghose and Babu Bhawani Churn Dutt for the Appellant. 

Babu Saroda Churn MitUr and Babu Uaro Kumar Milter for the 
Bespondent. 

The judgment of the High Court (Maclean, C.J., and. Banerjee, J.) 
was as follows : — 

This appeal arises out of a suit brought by the plaintiff appellant for 
possession and mesne profits of certain immoveable [ 287 ] property known as 
chah Bele Durgahagun, on the allegation that the chah appertained to the estate 
of one Kamsagur Mitter; that on the death of Ramsagur Mitter in 1240, 
corresponding to 1833, his two daughters Anandmoyi and Ishaneswari, who 
were his heiresses, held and owned the said chak in equal shares ; that on the 
d^ath of Anandmoyi in 1241 (or 1834), her share passed by survivorship to her 
sister Ishaneswari, who, however, out of affection, gave Anandmoyi 's son 
Uma Charan an eight anna share of the chak for his maintenance, and Uma 
Charan accordingly held possession of the same ; that on the death of T-^hanes- 
wari in Falgoon 1300 (or March 1894), the plaintiff as Ramsagur Mitter’s 
father’s brother’s daughter’s son became entitled to the said chak by inherit- 
ance, and that he has been wrongfully kept out of possession of it by the 
defendant ; and that even if the defendant had acquired any right to the chak 
it became extinguished on the death of Ishaneswari. 

The defendant sets up various defences. He says that the plaintiff' is not 
the heir of Ramsagur, pleads the statute of limitation, sets up the plea of res 
judicata, and alleges that the property in dispute never belonged to Ramsagur 
Mitter, but was acquired by Uma Charan’s father Harish and Ishaneswari in 
equal shares ; and that even if it did belong to Ramsagur, the plaintiff’s right, 
if any, as reversioner, has become extinguished. He then alltges, and there is 
not, we think, any dispufe as to the truth of these allegations, whatever the 
result in law flowing from them may bo, thatUma Charan. Ishaneswari, and her 
son Prosonno Coomar Bose jointly mortgaged the chok in dispute to Kristo 
Mohun Mitter in May 1861, to pay off certain arrears of rent due in respect 
thereof ; that Uma Charan’s heirs subsequently mortgaged llieir eight anna 
share, that is, a moiety oitho chak, to Brojo Nath Kundoo to satisfy the 
mortgage debt due to Kristo Mohun Mitter : that subsequently the eight anna 
share of Uma Charan’s heirs in the cAaA;, was sold in execution of the decree 
obtained on Brojo Nath Kundoo’s mortgage, and that the remaining eight anna 
share of the chak, which belonged to Ishaneswari, that is, the other moiety, 
was sold in execution of certain decrees for arrears of rent, and that the entire 
sixteen annas interest in the chak, that is, the entirety of the property, was pur- 
chased by one Mathura Nath [ 288 ] Chuckravarti, wdiose interest subsequently 
passed by a sale in execution of a decree to Thakomoni Dasi. It is further ' 
alleged by the defendant, and we think proved, that the execution sale of 
lebaneswari’s eight anna share was set aside in a regular suit, and the said share 
was agaih sold on the 5th of January 1885 in execution of a tresh decree for 
arrears of rent, and purchased by one Chandra Coomar Bandopadhya, from 
whom it passed though an intervening transfer to Thakomoni Dasi ;* that 
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Thakomoni Dasi subsequently mortgaged the disputed chak and other properties 
to the defendant ; and that the defendant purchased the entirety of the property 
at a sale held in execution of the decree obtained by him on his mortgage. He 
thus claims to be entitled to the entire sixteen anna share, in other words 
the entirety of the property in dispute, and, in assertion of that claim, 
opposes the plaintiff’s contention. . 

The^ourt below hold that the plaintiff vras the reversionary heir of 
Bamoagur Mitter ; that the property in dispute appertained to the estate of 
Bamsagur, and that th*e plaintiff’s claim wms not barred by limitation, but he 
dismissed the suit on the ground that the sale of Ishaneswari’s eight anna share, 
in execution of the decrees for rent, passed not merely her limited interest as her 
father’s daughter, hut also the reversionary interest in the said share ; that the 
present suit, S0 far as it relates to that share, was successfully met by the 
defendant’s plea of res judicata by reason of the dismissal of Ishaneswari’s suit 
for reversal of the execution sale ; and that the reversionary right claimed by the 
plaintiff in respect of the eight anna share held by Uma Gharan had been 
extinguished, and an absolute titite created in favour of Uma Charan by virtue 
of a family arrangement made by Ishaneswari, and acquiesced in by Prosanno 
Kumar Bose, the then next reversioner. 

Against tliis decision the plaintiff appeals, urging that the Court below 
was wrong in holding that the sale in execution of the rent decrees could pass 
anything beyond Ishaneswari’s limited interest ; that it was wrong in hold- 
ing that the suit as regards Ishaneswari’s eight anna share was barred as 
res judicata ; and that it was also wrong in holding that, in regard to the 
remaining eight anna share, an absolute title had been created in favour of 
Uma Charan. The respondent not only supports the judgment [289] of 
the lower Court on the points decided in his favour, but also seeks to support 
the decree of dismissal of the suit on three additional grounds, namely, that 
the plaintiff has failed to establish his heirship to the estate of Bamsagur 
Mitter ; that he has also failed to show that the property in dispute apper- 
tained to that estate ; and that the suit, as regards the eight anna share of the 
chak held by Uma Charan, was barred by limitation. In this position of 
matters the points wliich arise for our determination are : 

First. — Whether the plaintitY has made out that he is the reversionary 
heir to the estate of Bamsagur Mitter. 

Second. — Whetiier the chak in dispute appertains to that estate. 

Third. — Whether the plaintili ’s claim to the eight anna share of the chak 
held by Uma Charan is barred by limitation. 

lourth. — Whether the reversionary right claimed by the plaintiff in the 
eight anna share held by Uma Charan became extinguished under the famil 
arrangement set up by the defendant. 

Fifth. — Whether the defendant’s plea of., res jud/cata in respeot of the 
other eight anna share is a bar to tlio suit. 

Sixth. — Whether the reversionary interest in the eight anna share passed 
under or was bound by the sale in execution of the rent decrees against 
Ishaneswari or her limited interest only. 

Dealing with these various points in the order indicated above, on the first 
point the case of the plaintiff is that he is Bamsagur Mitber's father's brother's 
daughter’s son, and as such, he is. in the absence of any nearer heirs, the 
reversionalTy h^eir to Bamsagur. The defendant contends that one IVinchaiian 
Jjose, who is IWnsagur Hitter's mother’s brother’s son, but who has made no 
claim to the pioporty in dispute, is his heir in profereuce to the plaintiff. The 
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Court below has found the plaintiff's relationship with Bamsagur Mitter estab- 
lished by evidence. The correctness of this finding has not been questioned 
on this appeal, and we see no reason to dissent from it. But the learned 
Subordinate Judge has held that the alleged relationship of Panchanan Bose with 
Bamsagur Mitter is not established, and that, even if it had been established, 
still the plaintiff would be the .preferential heir of [290] Bamsagur, and his 
finding of fact and his conclusion of law are both impugned on behalf of the 
respondent as incorreejj. Three witnesses have been^oxamined on behalf pf the 
defendant to prove the alleged relationship between Panchanan Bose and Bam- 
sagur Mitter ; they are Harinath Mitter, a relation of Bamsagur, Sham Charan 
Mitter, a neighbour, and Panchanan Bose himself. There is no evidence to 
contradict them. The Court below has given no good reason for disbelieving 
their evidence ; and we hesitate to affirm the finding of the Court below that the 
evidence is insufficient to prove that Panchanan Bose is the son of Bamsagur’s 
zhaternal uncle. But in the view we take upon the question of law, it becomes 
unnecessary to determine this question of fact. We agree with the Court 
below in holding that even if Panchanan Bose he Bamsagur’s maternal uncle’s 
son, still the plaintiff would be the preferential heir of Bamsagur. 

Whatever doubts might at one time have existed as to the heritable rights 
of the father’s brother’s daughter’s son under the Bengal School of Hindu law 
[see Gobindo Hareekar v. Woomesh Chundcr Hoy, (1864) W. B., F. B., 1761, 
it must now he taken as settled by the decision of the Full Bench in the 
case of Guru Gohind Shaha v. Anund Lai Ghose, (1870) 5 B. L. B.. 15: 13 
W. B,, F. B., 49, that he is in the line of heirs as a sapinda relation within 
the meaning of the Dayabhaga, and the only ground upon which the 

learned Vakil for the respondent rests his contention on this point is that 

the plaintifl, though in the line of heirs of Bamsagur, is excluded by Pan- 
chanan, the maternal uncle’s son, being entitled to succeed in preference to 
the father’s brother’s daughter’s son. No authority is cited in support of this 
contention ; and the only reason given in its favour is that, while the maternal 
uncle’s son is mentioned in the Dayahhaga, the father’s brother’s daughter’s 
son is not. This is not, however, strictly correct. For if the maternal 
uncle’s son is mentioned, by necessary implication (and not expressly, as 
the argument assumes) in the Dayabhaga, chapter XI, section VI, 
paragraphs 13 and 20, *so is the father’s brother’s daughter’s son, as 

has been shown in the case of Guru Gohtnd Shaha v. Anund Lai Ghose, 

(1870) 5 B. L. B., 15 ; 13 W? B., F. B., 49. And as for the [291] exact 
position of the father’s brother's daughter’s son in the line of heirs, though 
that may be after the agnatic sapinda descendants of the great grandfather, 
a point upon which conflicting considerations may arise [see Huri Das 
Bundopadhya v. Bama Churn Chattopadhya, (1888) I. L. B., 15 Cal., 780) 
there can be no doubt that he comes before the sapinda relations in the maternal 
line. This will be seen from the Dayabhaga, chapter XI, section VI, paragraphs 
13 and 20, in the former of which the author indicates the reason for the 
succession of maternal kinsmen and for the preference of sapindas in the 
paternal over those in the maternal line, according to the doctrine of spiritual 
benefit. That reason is shortly this : The w^ealth of a deceased person, 
who can no longer have temporal enjoyment, should devolve on those who 
can confer spiritual benefit on him. Now the sapindas on the paternal 
line offer oblations to the paternal ancestors which the deceased was bound to 
offer, and»in which he participates, and the sapindas in the maternal line offer 
oblations to the maternal ancestors, which the deceased was bound to offer, 
but in which he does not participate ; so that, while they both confer spiritual 
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benefit on the deceased, the former benefit him doubly by enabling him to 
participate in the oblations offered by th^m and by discharging a duty that 
was incumbent on him of offering oblations to certain ancestors, and the latter 
benefit him only in one way, namely, by offering certain oblations which 'he was 
bound to offer ; and therefore while both are entitled to inherit his estate, the 
latter succeed only on failure of the former. After showing that his doctrine 
is in conformity with the texts of Manu, the author of the Dayabhaga states 
his fonclusion in paragraph 20. We should add that there is a slight 
inaccuracy in Coiehrooiie’s Ibranslation of ^ this paragraph in the passage 
which the deceased shares, or which he was hound to offer,” where the word 
“or” has been erroneously used for “and.” The view we take that the 
father’s brother’s daughter’s son comes in the order of succession before 
the maternal line is in accordance with the opinion of Jagannath (see 
Golebrooke’s jf)igest, Book V, chapter VITI, section 1, v. 434, commentary, 
Madras Edition, Vol. TI, page 567). 

[292] U pon the second point all that i.s urged on behalf of the respondent, 
who impugns the correctness of the lower Court’s finding, that the chak in 
dispute belonged to Ramsagur Mitter, is that the pottah of 1246 or 1839 (Ex, 
H. 2, p. 94 of the Paper Book), under which the chak is held, was granted to 
Uma Charan and Ishaneswari, and that the terms are very different from those 
of the pottah in favour of Ramsagur granted by Rani Sankari in 1227 or 1820. 
That may be so, but it is clear from the pottah of 1246 or 1839 (Ex. H. 2) that 
it was granted to' Uma Charan and Ishaneswari as the heirs of Ramsagur, and 
that the tenure created by it was only a modified form of the tenure created 
in favour of Ramsagur by the pottah of Rani Sankari. We see no reason to 
disturb the finding arrived at by the Court below that the property in dispute 
appertained to the estate of Ramsagur Mitter. 

Upon the third point, namely, that relating to the statute of limitation 
which has been decided by the lower Court in favour of the appellant, and which 
is raised before us by the respondent, the contention of the respondent is 
that the possession of Uma Charan Dutta and his heirs and successors was 
adverse to Ishaneswari, and that the claim of the plaintiff' in respect of the 
eight anna share, over whicli such possession extended, was barred by limitation. 
In answer it is urged for the appellant that the possession of Uma Charan was 
not adverse to Ishaneswari, and that oven if the pi/ssession of Uma Charan's 
heirs and successors was adverse, such adverse possession did not extend over 
a period of time sufiScientlv long to bar Ishanei 3 wari’s claim, before the present 
law, which gives the reversioner a fresh starting point, viz., from the date of the 
death of the person having the limited interest, first came into force. In other 
words, the appellant urges that when Uma Charan died in 1872, the claim of 
Ishaneswari had not become barred by the adverse possession, if adverse, 
of Uma Charan, and Uma Charan’s heirs, and consequently that under the 
new law the period of limitation only begins to run against him as from the 
date of her death. In approaching this part of the case we have to deal with 
a condition of affairs which originated more than sixty years ago, and so far as 
the [293] evidence goes, there are matters which are left in some obscurity. 
But the evidence appears to us to establish these facts. 

The property in dispute appertained, as has been found above, to the 
estate of Ramsagur Mitter, and on his death in 1240 or 1833 descended to his 
two daughters, Anandmoyi and Ishaneswari, as his heiresses. On Anandmoyi's 
death in 1241^or 1834 one moiety of the property would appear to have been 
held by her son Uma Charan Dutta, who was then a minor, and the other 
moiety by Ishaneswari. Things continued in this state down to Joisto 1379 
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or May 1872, when Uma Gharan died and disputes arose between his sons and 
Isbaneswari. The possession of one moiety by Uma Gharan is admitted in 
the plaint ; but the pl'aintiif says that Uma Gharan held possession by virtue 
of a gift from his aunt Isbaneswari, who, out of affection, gave him that 
moiety of the property for his maintenance. There is, however, no evidence, 
leastways no reliable evidence, pf this supposed gift, and the first mention of 
it is to be found in the pottah (Ex. Ill, page 32 of the Paper Book) executed 
by Isbaneswari in favour of one Mathura Nath Chakravarti in 1873, wlych is 
after the death of Uma Ghararfi, and after tlje dispute had commenced with 
his sons. The learned Vakil for the appellant asks us to infer such a gift from 
the fact deposed to by several of the witnesses for the plaintiff, and by one of 
the witnesses (Kedar Nath Mitter) for the defendant, that Isbaneswari loved 
Uma Gharan as if he were her son, and lived in joint moss him, and he 
contends that but for a gift express or implied from Isbaneswari, Uma Gharan 
could not have obtained the half share he held ; as, on Anandmoyi’s death 
Isbaneswari became, as the survivor, entitled by law to the whole of her 
father's estate. Tliere might have been considoralde foice in this contention 
if there had been nothing to show how and under what circumstances the 
possession of Uma Gharan comuienced. But that is not the case, it appears 
from the plaintiff’s Exhibits 1 and V (attested copies of a decree of the Sudder 
Dewani Adalat, dated the ist February 1837 and a solenamah or deed of com- 
promise, dated the 29th January 1840) and the defendant’s Exhibit H 2 (the 
poiiah of 1246 already referred to) that Ramsagur Mitter brought a suit to 
recover possession of the chak in dispute ; that on his death during the pendency 
[294] ol that suit his daughter’s son Urria Gharan, then a minor, represented 
by bis father Hara Cbunder Dutta, and Isbaneswari, daughter of Ramsagur, 
were substituted as bis legal njpresentatives ; that the suit resulted in a com- 
promise pursuant to which a pottah was obtained from the proprietors of the 
land ; and both in the deed of compromise and in the pottah Uma Gharan and 
Isbaneswari are described and treated as the heirs of Ramsagur. Uma 
Ghnran’s claim to one moiety of the property as a co-lioir with his aunt 
Isbaneswari was thus assorted (erroneously no doubt), and this claim was not 
opposed by Isbaneswari who apparently was under a mistake as to the extent 
of her owui right. Under the circumstances the fair inference appears to us 
to be that the admitted possession of Uma Gliaran from about 1838 to the 
date of his death in 1872, a period of nearly thirty-five years, ought to be 
attributed to the independent right which he asserted, and which was not 
disputed, as a co-heir of his grandfather, rather than to a gift which we are 
invited to infer from the circumstance of the affection whicli Isbaneswari felt 
for her nephew Uma Gharan, and of their living in joint mess 

In our opinion the possession of Uma Churan from 1838 to 1872 was 
under this claim of right, and was adverse to his aunt Isbaneswari. After the 
death of Uma Gharan, disputes undoubtedly arose between his sons and 
Isbaneswari as is admitted in the plaint, and the possession (so far aS it 
extended) of Uma Gharan’s sons and of persons deriving title from them must, 
on the plaintiff’s own admission, have been tliat of trespassers as against 
Isbaneswari. It is not by any means clear from the evidence that after Uma 
Gharan's death, Isbaneswari had possession of the entire property. Debendra 
Kumar Dutta, one of the sons of Uma Gharan, who is examined for the plaintiff, 
and who admits that he manages the case on behalf of the plaintiff, in his 
examination- in-chief cannot say more than this : after his father's death, 
** Ishaifeswari was in possession of the sixteen annas of many portions of the 
disputed chak, and realized the sixteen annas of the rents ; ” but in his cross- 
examination he says : " A year after the death of my father, my eldest brother 

193 

% 


13 OAL.— 23 



BBAJA LAL SEN V. 


I.L.R. 26 Cal. 295 

I 

Upendr^ died. Mohendra then may have been twelve or thirteen years old. 
[2953 On the death of my eldest brother, th^ second brother used to look after 
the estate. We had then a half share of the chak and the other half appertained 
to the estate of Bamsagur." And a little further on he adds : *' We became 
dispossessed of the disputed chak from the time of the auction sale.'* The 
evidence tends to the conclusion that after Uma Gharan’s death, though there 
was some dispute about possession, the moiety of the property held by him 
remained in the possession of his sons until it was sold at auction at the 
instance of their creditors, and thereafter it remained in the possession of the 
auction -purchaser and of the persons deriving title from him. 

It is in this manner, as appears to us, that possession has been held of 
the moiety of the property now under consideration, and the question is what 
is the effect in point of law of such possession as regards the plea of limitation. 

It is contended for the defendant that, as the possession of Uma Charan's 
sons, and of persons deriving title from them must, in any view of the case, 
be held to be that of trespassers as against Ishanoswari, and as such possession 
bad continued for more than twelve years before her death, the reversioner’s 
claim must be held to be barred by limitation, notwithstanding that she died 
within twelve years before the institution of this suit, inasmuch hs article 141 
of schedule II of the Limitation Act only gives a fresh starting point to the 
reversioner from the date of the female heir’s death, when the reversioner is 
entitled to the estate at such date, that is to say, when the interest of the 
female heir has not itself been barred at the date of her death. In our opinion 
the question is concluded by the Full Bench decision in the case of Srinath 
Knr v. Prostinno Kumar Ghose, (1893) I. L. R., 9 Cal., 934, and we cannot 
agree with the view of the Allahabad High Court expressed in the case of 
Tikavam \,Shama Charan, (1897) I. L. R., 20 All., 42, that the case of Srmaifc 
Knr V. Prosvnno Kumar Ghose, (1893) I. L. R., 9 Cal., 934, has been virtually 
overruled by the decisions of the Privy Council in the case of Lachhan Kunwar 
V. Anant Smqh, (1894) I. L. R., 22 Cal., 446 : L. R , 22 I. A., 25, 

[ 296 ] It appears to us, therefore, not material to discuss this question 
any further, more especially as we entertain the view that the admitted 
possession of Uma Charan from 1838 to 1872 must be taken to have been a 
possession adverse to Ishaneswari. Such adverse possession, which had con- 
tinued for upwards of twelve years, and had barred Ishaneswari’s claim before 
the new law (first enacted by Act IX of 1871) came into operation, must be 
held to bar the reversioner also. This view gains support from the decision 
of a Full Bench of this Court in Nobin Ckunder Chuckerbutty v. Ourupersad 
Doss^ (1868) B. L. R., Sup, Vol,, 1008 : 9 W. R , 605, which has been approved 
by the Privy Council in Amirto Lai Bose v. Bajonee Kant Mitter, (1876) 

15 B. L. R., 10 : 23 W. R., 214. And if the reversioner's right was barred before 
the new law of limitation came into force, as under the circumstances of this 
case in our judgment it was, that law (see section 2 of Act XV of 1877) does 
not revive such right. 

It was further contended by the learned Vakil for the appellant that 
Ishaneswari by allowing the poitah of 1246 (Exhibit H 2) to bo taken by Uma 
Charan jointly with herself, precluded herself from suing Uma Charan as a 
trespasser, and as this happened before Uma Charan’s possession had continued 
for, twelve years, Uma Charan’s possession could not upon the authority of 
the case of Nohin Chunder Chuckerbutty v. Gurupersad Doss, (1866) L. R. 
Sup. Vol., 1008 :* 9 W. R., 506, bar the reversion. We do not think this 
argument is well-founded, viz., that the taking of the pottah jointly with Uma 
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6haran can have any such effect. It aeems to U8 that the pottah htfis one of 
two effects: either as an admission of Uma Gharan’s title to one moiety, to 
which his long possession of that moiety of the property is to be attributed, 
or as indicating an alienation by way of gift by Ishaneswari in favour of her 
nephew Uma Charan of that moiety, in which view the alternative contention 
put forward in the fourth point, urged would prevail. The alienation to be 
implied from the transaction was made by Ishaneswari in favour of Uma 
Charan, who was one of the then next reversioners, and such alienation was 
subsequently ratified by her soa Prosonno Kumar Bhse, the only other next 
reversioner for the time being as [297] appears from the mortgage deeds of 
1861 and 1669 (Exhibits B and A). 

In this view, the interest acquired by Uma Charan would, upon the 
authority of Nobokiskore Sarma Boy v. Hari Nath Sarma Boy, ^1884) I. L. E., 
10 Cal., 1102, be an absolute interest. 

For the reasons given above we think that the suit, as regards the moiety 
of the chak which was held by Uma Charan, fails. 

It remains now to consider the last two points, which relate to the 
remaining eight-anna share or the other moiety of the chak property. 

Upon the fifth point the contention of the defendant, which has been 
accepted by the Court below, is that, as the suit brought by Ishaneswari in 
1886 for setting aside the sale of an eight-anna share of the chak in dispute 
for arrears of rent was dismissed on the 19th of March 1887, that decision is 
binding on the reversioner, and the present suit, so far as it relates to that 
share, is barred as res judicata. On the other hand it is urged for the plaintiff- 
appellant, that, if what passed by the sale in execution of the decrees for 
arrears of rent, was only the limited estate of Ishaneswari, the suit could only 
have been for reversal of the sale of that estate, and the dismissal of such a 
suit cannot be a bar to the present suit, which is brought for recovery of the 
absolute estate now vested in the reversioner. And it is further urged that, 
having regard to the main ground of dismissal of the former suit, namely, 
that the sale had been confirmed with the consent of Ishaneswari, given upon 
receipt of Es. 2,040 by her, the decree in that suit cannot bind the reversioner. 
We are of opinion that the appellant’s contention is sound. It is quite true 
that Ishaneswari, though owning only the limited estate of a Hindu female, 
represented the absolute estate for certain purposes, and that a decree in a suit 
concerning the absolute estate if obtained against her without fraud or collusion 
would be binding on the reversioner — see Kattama Nauchear v. The Rajah of 
Shivagunga, (1863) 9 Moo. I. A., 539 (604) ; but if a suit, though concerning 
the absolute estate, is determined [298] upon a ground personal to the female 
heir, for instance, if a suit brought by a Hindu widow to recover possession of 
immoveable property appertaining to her husband’s estate is dismissed on the 
ground of its having been alienated by her in favour of the defendant, in the 
absence of legal necessity being shown, the decree in such a case ought not to 
bind the reversioner. Now having regard to the ground upon which Ishanes- 
wari’s suit for reversal of sale was dismissed (see Exhibit IX, p. 44 of the 
Paper Book) we do not think it would be right to hold that the dismissal of 
that suit is a bar to the reversioner’s claim. If what passed by that sale so 
sought to be set aside was only the limited estate of Ishaneswari, the dis- 
missal of the suit for setting that sale aside cannot bind the reversioner, whilst 
if what passed under that sale included also the interest of the reversionary 
heir, thetquestion of res jvdicata becomes a superfluous one. 

It remains, therefore, to determine what passed by the sale, which is the 
sixth and the last point. The sale, though for arrears of rent, was admittedly 
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in execu/iicn of decrees for rent obtained by certain sharers, not the entire body 
of co-sharers, in the undivided estate under \yhioh the chak in dispute was held, 
and according to the law then in force (section 64 of Bengal Act VIII of 1869) 
it had “ the same effect as the sale of any immoveable property sold in execu- 
tion of a decree, not being for arrears of rent payable in respect thereof,• ** 
that is to say, it would pass not the whole tenure, but only the right, title and 
interest of the judgment-debtor. The judgmebt-debtor in this case was Ishanes- 
wari,, who held the qualified estate of a Hindu daughter under the law of the 
Bengal School, but the Court below has held that as she represented the absolute 
estate for certain purposes, and, as the suits for rent were brought against her as 
representing the absolute estate, the whole inheritance and not merely her limited 
interest passed by the sale in execution of the rent decrees ; and the decision of the 
Privy Council in Jiigul KisJiorc v. Jotendro Mohun Tagore, (1884) I. L. R., 10 Cal. 
985 : L. B., .11 1 . A., 66, is relied upon in support of this view. The rule laid down 
in that case is this : “ If the suit is simply for a personal claim against the widow 
then merely [299] the widow's qualified interest is sold and the reversionary 
interest is not bound by it. If, on the other hand, the suit is against the widow in 
respect of the estate, or for a cause which is not a mere personal cause of action 
against the wudow, then the whole estate passes.” The suit against Ishanes- 
wari was admittedly one for arrears of rent, and the question is whether a 
claim for arrears of rent is a personal claim against the widow, or is one against 
the inheritance which, for certain purposes, she represents. The point is not 
free from difficiilty, and there is some conflict of authority in this Court upon 
it, the case of Tiluck Chuiider Chuckerbuitg v. Miiddun Mohun Joogee^ (1869) 12 
B. L. R., 143, note : 12 W. R., 504 ; and Anund Moyee Dossec v. Mohendro 
Narain Dass, (1871) 15 \V. R., 264, being in favour of the respondent, while 
Mohiina Chunder Boy Chowdhry v. Ham Kishore Acharjee Choiodhry, (1875) 15 
B. L. H., 142 : 23 W. R., 174 [in which Tiluck Chunder Chuckerbutty v. Muddun 
Mohun Jootjee, (l869j 12 B. L. R , 143 note : 12 W. R., 504, was cited and 
considered! and Kristo Gobind Majumdar v. Hem Chunder Chowdhry, (1889) 
I. L. R., 16 Cal., 511, support the opposite view. As for the case of Jugul 
Kishorc V. Jotendro Mohun Tagore, (ib84) 1. L. R., 10 Cal., 985: L. R., 11 
I. A., 66, relied upon by the Court belo\v, though it lays down the general prin- 
ciple quoted above, the facts ot that case wore ditlerent from those in the case 
we arc now considering. There the sale was in execution of a decree for 
mesne profits and costs against a Hindu widow, who was sued, along with 
certain reversionary heirs, for possession oi immoveable property, and for mesne 
profits. Hero the suit for rent was brought against Ishanesvvari alone, and in 
respect uf arrears which accrued due after her father’s deatfi, and as she was 
in enjONmeiiC of the rents and proljt.> of tlie chak, tfio liability for rent ought 
to be regarded as her per.sonal liability and ought not to be held as attaching 
to the reversion, unless the landlord proceeded to bring the tenure itself to 
sale under the special provisions of the rent law. In Tiluck Chunder Oh uokcr- 
butty V. Muddun Mohun Jaogee, (1869) 12 B. L. R., 143 note. 12 W. B., 504, 
the landlord had, as had been pointed out by the Privy Council in Baijun 
Doobey v. Brij Bhookun Lull, (1875) I. Li. R., 1 Cal., 133 : L. R,, 2 I. A., 275, 
proceeded against the tenure under tne [300] rent law, and the same remark 
also applies to the case oi Anundmoyee Dossee v. Mohendro Narain Das, (1871) 
15 W. R., 264. 

• The present case in our opinion is rather analogous in principle to tho 
case of Baijun Doobey v. Brij Bhookun halt, (1875) I. L. R., 1 Cal., 133 : L.R. 

2 J. A., 275, in which t!ie Privy Council held tliat a sale in execution of a 
dccieo agairiat a Hindu widow for arioars of her mother-in-law’s maintonatice 
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which was a charge on the inheritance, passed only the widow’s estatjp ; and 
following that case and the case of Mohima Chunder Boy Ohoivdhry v. Ram 
Kishore Acharjce Chowdhry, (1876) 15 B. L. B., 143 note : 23 W. R., 174, we 
hold that the sale in question passed only the limited estate of Ishaneswari. 

The result is that the decree of the Court below, so far as it relates to the 
eight-anna share of the chak in djspute that was sold on the 5th of January 
1885, must be set aside, and the plaintiff’s suit in respect of that share decreed 
with mesne profits and costs in proportion. The decree dismissing the^suit 
as regards the remaining eight aipias will stand. As each party has partially 
succeeded and partially failed in this appeal there will be no costs. 

S. C. G. rncree varied. 


NOTES. 

[The Privy Council aitirmcd this decision in (1908) 80 Cal. 580, as regards the point 
that the decree for rent was personal so long as thi. tenure was not brought to sale under 
the Rent Law. See also (1912) 16 C.W.N., 1070 ; (1912) 17 C.W.N., 337.] 


[ 26 Cal. 800 ] 

The 14th December, 1898. 

Present : 

Mr. Justice Ghose and Mr. Justice Rampini. 


Pardhan Bbukhan Lai and another Defendants 

versus 

Narsing Dyal Plaintiff.'^ 


hiterest — Penalty ~ Enhanced rate of lnterc.H— Interest Act (XXVIII of 1855), 
section 2 — Contract Act {IX of 1872), section 74 —Equitable relief. 

In a mortgage bond the interest payable was 2 per cent, per moisem, and there was a 
Stipulation that on default of p.iymont on the due date, interest should run “ from the date 
of default of promise'^ at 6 per cent, per mensem. In a &uit upon the bond, interest was 
claimed at the higher rate from the date of default to the date of realization. 

[801] Held, that it is open to the Court to decide, notwith&tanding the provisions of 
section 2,t Act XXVIII of ISoo, whethcM* the .stipulation as to the enhanced interest was agreed 
upon a& interest properly so called, or as a penalty, and whether in the circumstances of 
the case the debtor was entitled to equitable relief. Bame)idra Roy Chowdhry v. Serajuddin 
Ahnted Chowdhry, (1898) 2 C.NV.N., 231, and Umar Khan v. Sale Khan, (1893) I. L. R., 
17 Bom., 106, referred to. 


Per GHOSE, J.— The cases of Mackintosh v. Crow, (1882) I. L. R , 9 Cal., 689, and Kala 
Chand Kyal v. Shib Chunder Roy, (1892) l.L.R. , 19 Gal., 392, do not lay down any rule 

• Appeal from Appellate Decree No. 77 of 1897, against the decree of F Cowley, Esq., 
Judicial Commissioner of ChoLa Nagpur, dated the 16th of September 1896, modifying the 
decree of Colonel G. H. Gar bctl, Esq., Deputy Commissioner and Subordinate Judge of 
Hazaribagh, dated the 27th of July 1894. 

What ute of interest ^ t®®®- “"y *“ '*'**'°*' interest is recoverable, the 

shi^ be 'Secrcod by the adjudged or decreed by the Court at the rate (if 

Court in anv suit ^ agreed upon by the parties ; and if no rate shall have be^ 

v-ouit i agreed upon, at such rate as the Court shall deem reasonable.] 
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of law pq^luding the Court from affording relief to a debtor, independently of section 74* oi 
the Contract Act (IX of 1873), oven when the bojid provides for increased rate of interest 
prospectively and not retrospectively, where a proper ground for suoh equitable relief is made 
oat. 

Per BAMPINI, J. — The stipulation for increased rate of interest may bo a penalty » but 
is not necessarily so merely because the increased rate is an exorbitant one ; whether it is 
a penalty or not is rather a question of fact than one of law, and the Court must consider 
whether in the circumstances of the case the defendants had made out their claim to 
equitable relief. Rainendr^a Roy Chowdhry v. Serajuddin Ahvied Owwdhry^ (1898) 9 
G. W. N., 234, distinguished. 

Paea Nagaji v. Qovind Ratnji, (1873) 10 Bom. H. G. B. A. G., 382 ; Umar Khan v. SaU 
Khan, (1893) I. L. B., 17 Bom., 106 ; Bichook Nath Pa^nday v. Ram Lochun Singh, (1873) 11 
B. L. B., 135 ; Magniram Marwariv, Rajpati Koeri, (1893) I. L. B., 30 Gal., 366 note; 
and Surya Narhin Singh v. Jogendra Narain Roy Chowdhury, (1893) I. L. R., 20 Gal., 
360, explained. 

This was a suit on a mortgage bond, dated the 16th August 1866, for recovery 
of Bs. 1,183, of which the principal was Bs. 185 and the rest interest. The 
facts of the case, so far as they are necessary for this report and the arguments 
urged and the cases cited, appear from the judgments of the High Court. 

The defendants (debtors) appealed to the High Court. 

Babu Joges Chandra Dey and Babu Baghmiandan Prasad for the 
Appellants. 

Dr. Bash* Behary Ghose and Babu Akkhoy Kumar Banerjee for the 
Bespondents. 

[802] The judgments of the High Court (Ghose and Bahpini, JJ.) 
were as follows : — 

Ghose, J. — This appeal arises out of a suit for the recovery of money due 
upon a bond. The document stipulates for the payment of interest at the rate 
of Bs. 2 per cent, per mensem, but provides at the same time that if the money 
borrowed he not repaid on the due date, interest at the rate of Bs. 6 per cent, 
per mensem should be paid from that date. And the main question that has 
been discussed before us is whether the Courts below were right in decreeing 
to the plaintiffs interest at the rate of Bs. 6 instead of Bs. 2 per cent, per 
mensem from the date of default, it being contended on behalf of the defendant 
appellant that the stipulation to pay such increased n-ate of interest was but a 
penalty against which a Court of Equity should give relief. 

Both the Courts below have decreed the claim in full. And the learned 
Judicial Commissioner has affirmed the decree of the Court of First Instance 
allowing the plaintiff interest at the increased rate upon the ground that the 
stipulation to pay such increased rate of interest from a definite date " is 
** not illegal.” 


* [Sec. 74: — When a contract has bcou broken, if a sum is named in the contract as the 


Title to compensation 
for breach of contract in 
which a sum is named as 
payable in case of breach. 


amount to be paid in case of such breach, the party complain- 
ing of the breach is entitled, whether or not actual damage or 
loss is proved to have been caused thereby, to receive from the 
party who has broken the conttact reasonable compensation not 
exceeding the amount so named. 


Exception.— Vf hen any person enters into any bail-bond, recognizance or other instru- 
ment of the same nature, or, under the provisions of any law or under the orders of the 
Government of India or of any Local Government, gives any bond for the performance of 
any public duty or act, in which the public are interested, bo shall be liable, upon breach of 
the condition of any such instrument, to pay the whole sum moiitioned therein. 

K.rplnnntion.-s-k person who enters into a contract with Government docs ftot neces- 
sarily thereby undertake any public duty or promise to do an .act in which the public are 
interested.] 
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No doubtt according to secibion 2, Act XXVIII of 1855, a man is ^ree to 
contract to pay any rate of interest that he chooses on the money borrowed, 
and he may do so from any time, either prospective or retrospective. Such a 
contract may not be ** illegal,’* but the question that may arise, and which does 
arise in this case, is whether the stipulation to pay the increased rate of interest 
was, in the circumstance, not really a penalty against which a Court of Equity 
ought to grant relief. The Courts below have not apparently considered 
the case from this point of view, but have proceeded upon the idea jihat 
whenever the increased rate of interest is agreed to be^paid from the date of 
default, and not from the date of tne bond, the Court is bound to enforce such 
stipulation. The learned Judicial Commissioner does not quote any case in 
support of his view, but the Deputy Commissioner has referred to the case 
Mackintosh v. Crow^ (1882) I.L.B., 9 Cal., 689. 

[803] In the case of Mackintosh v. Oroio, (1882) I. L. R., 9 Cal., 689, it 
was held that where money is borrowed under a contract for repayment with 
interest on a certain day, and the contract stipulates that if the money is not 
paid on the due date it shall thenceforth carry interest at an enhanced rate, 
such a stipulation is not a penalty, and the enhanced rate can be recovered in 
its entirety. This case was approved of in Kala Chand Eyal v. Shih Chunder 
Boy^ (1892) I. L. R., 19 Cal., 392. The stipulation in the bond in the latter 
case was that, on failure of payment on the due date, the interest should be 
paid at an increased rate from the date of bond, and it was held by a Full Bench 
of this Court that this provision was a penalty, and that section 74 of the 
Contract Act applied to the money claimed at the enhanced rate of interest. 

But these cases, and other oases which are to the same effect, do not, I 
think, lay down any rule of law precluding the Court from affording relief to a 
debtor, independently of section 74 of the Contract Act, even when the 
bond provides for increased rate of interest prospectively and not retrospectively, 
where a proper ground for such equitable relief is made out. As explained in 
the case of Bamendra Boy Chowdhry v. Serajuddin Ahamed Chowdhry, (1898) 
2 C. W. N., 234, it is open to the Court to decide, notwithstanding the provi- 
sions of section 2 of Act XXVIII of 1855, whether the stipulation as to the 
enhanced interest was agreed upon between the parties as interest, properly 
so called, or as a penalty. And as stated by Sargent, C. J., in the case of 
Umar Khan v. Sale Khan, fl893) I. L. R., 17 Bom., 106, “ that a proviso for 
enhanced interest in the future cannot be considered as a penalty unless the 
enhanced rate be such as to lead to the conclusion that it could not have been 
intended to be part of the primary contract between the parties.” 

1 do not propose to go into all the authorities on the subject, and as to 
the circumstances under which a Court may or may not afford equitable relief; 
for the learned Judicial Commissioner has not dealt with the case from the 
point of view which I have expressed. 

[804] In this view of the matter, the case should, I think, be sent back 
for consideration of the question whether, in the circumstances of the case, the 
defendant is entitled to equitable relief. 

Another point has been raised before us, which is to the effect that the 
Courts below have allowed the plaintiff compound interest. The matter is not 
very clear upon the decree itself ; but I think it would be as well to declare 
that the plaintiff is not entitled to such compound interest. 

Rampini, J.— This is an appeal against a judgment of the Judicial 
Commissioner of Chota Nagpur. 
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The suit is one based on a mortgage bond in which the amount of the 
principal lent was Rs. 185. The interest payable on the loan was 24 per cent, 
per annum, and there was a further stipulation that, if default inpayment was 
made on the due date, interest should run ** from the date of default of promise" 
at the rate of 72 per cent, per annum. 

The lower Courts have held that the stipulation for payment of interest 
at the higher rate is enforceable under tlie law, and liave decreed the 
plaintiff's claim. 

The defendants appeal, and on their behalf it has been urged ; (1) That 
the higher rate should not have been decreed up to the date of realization ; (2) 
that compound interest should not have been allowed ; and (3) that the stipula- 
tion for the payment of the higher rate of interest of 72 per cent, is, in the 
circumstances of this case, a penalty, and one from which this Court as a 
Court of Equity should give relief. 

The first ground of appeal is apparently founded on a misapprehension. 
The Subordinate Judge, whose order has been affirmed by the Judicial 
Commissioner, has allowed the liighor rate of interest not up to the date of 
realization, but only up to three months from the 24th July, 1894. 

From the decree it is not clear whether compound interest has been 
decreed or not. If it has, 1 agree, that, looking at the terms of the bond, it 
should not he allowed. 

The principal ground of appeal in the case is, however, the third ; and in 
support of his contention that the higher rate of 72 per [SOS] cent, is a 
penalty, from the burden of which we should relieve his client, the learned 
pleader for the appellant relies on the two cases of Ramendra Roy Chowdhry v. 
Serajuddin Ahamed Chowdhry, (1898) 2 C. \V. N., 234, and Manoo Bepari v. 
Durga Churn Saha, (1898) 2 C. W. N., 333, recently decided by two Benches 
of this Court. 

In the first of these cases it was held on a consideration of the terms of 
the bond sued on that the higher rate of interest stipulated for in case of default 
of payment was meant to apply from the date of the loon, and that in that view 
of the matter it was a penalty, which could not be enforced. So far then the 
ruling in the case of Ramendra Roy Chowdhry v. Serajuddin Ahamed Choiodhry, 
(1898) 2 C. W. N., 234, is no authority for the argument of the learned pleader 
for the appellant in the present case, for in the present case it is clear beyond 
all doubt that the higher rate of 72 per cent, i^er annum was to run only " from 
the date of default of promise," and not from the date of loan. 

But the learned Judges who decided the case of Ramendra Roy Chowdhry 
V. Serajuddin Ahamed Chowdhry, (1898) 2 C. W. N., 234, went on to say that 
even if the stipulation for the higiier rate of interest in that case were to be 
construed as running only from the date when default had been committed, they 
were not ** prepared to hold that it was a stipulation which, according to the 
principles of equity, ought to be enforced." “ No doubt," it was said, * accord- 
ing to section 2 of Act XXVIII of 1855 a man is free to contract to pay any 
rate of interest that he chooses on the money borrowed, and there is nothing to 
hinder him from agreeing to pay it from any time either prospective or retros- 
pective. But the question that would arise in a case like the present is whe- 
ther a Court of Equity is precluded from affording relief independently of section 
*74 of the Contract Act. This question seems to have been discussed in the 
Bombay High Court in two cases, viz., Pava Nagaji v. Oovind Ra^ji, (1878) 
10 Bom. A. C., 382, and Umar Khan v. Sale Khan, (1893) I. L. R., 17 Bom., 
106, and also by this Court in Bichook Nath Panday v. Bam Lochun Singh, 
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(1873) 11 B. L. R., 135. [306] and ife has been held in these cases that, 
notwithstanding section 2 of tbo said Act, it is still open to the Court to 
decide whether the provision as to the enhanced rate of interest was agreed 
upon by the parties as interest, or whether it was intended to be a penalty. 
We are inclined to adopt this view, and we may in this connection also refer to 
the case oiMagniram Marwari v.Jiajpati (1893) I.L.R., 20 Cal., 366 note., 
where this Court, upon a similar question being raised, did not hold that the 
matter was precluded by the Act of 1855, but rather went into the facte with 
a view to see whether any case Jor equitable relief bad been established. In 
the present case there can be little or no doubt, looking at the instrument as a 
whole, that the. provision to pay interest at 75 per cent, per annum in case of 
breach was not meant to be interest properly so called, but a penalty to ensure 
due payment in accordance with the instalments mentioned ip it. It will be 
observed that interest upon the sum borrowed was calculated upon the date of 
the bond at more than 12 per cent, per annum, and added on to the principal, 
and the whole amount was agreed to be paid in eight years, and the further 
provision was that in default of payment of the instalments, interest should bo 
paid at the rate of 75 percent, per annum. We think that this provision was 
intended to be a penalty, and that the debtor is entitled to be relieved from it 
in accordance with the principles of equity and good conscience. 

The facts of the second case relied on, that of Manoo Bepari v. Durga Churn 
Saha, (1898) 2 C. W. N., 333, are similar. In that case the higher rate of 
interest was also 75 per cent, per annum, but Ghose, J., who delivered the 
judgment of the Bench, held that on the terms of the bond it was not clear 
whether the higher rate was to run from the date of the bond, or from the date 
of default, hut considered that it was safer to hold that the former was the 
case, and consequently that the stipulation to pay this higher rate of interest 
was a penalty, Ghose, J., went on to say : “ We think we are not precluded from 
relieving the defendant from the penalty of paying that interest, if we are con- 
vinced that the stipulation was intended to he really a penalty for ensuring 
the payment of the instal-[307] ments on the dates agreed upon, and not for 
the payment of a higher interest. He then referred to the cases of Ramcndra 
Hoy Chotudhry y. Scrajuddtn Ahamed Chowdhry, (1898) 2 C. W. N., 234, and of 
Umar Khan v. Sale Khan, (1893) I. L. R.. 17 Bom., 106, and observed that the 
Bench was prepared to adhere to the view expressed in these cases. Ameer 
Alt, j., concurred. • 

Now, with regard to those cases, I would say, firatly, that seeing that in 
both of them it was held on a consideration of the bonds sued on that the 
higher rate of interest was to run from the date of tlio bond, they are not on 
all fours wdth the present case in which no such contention has been or could 
be raised ; secondly, the learned Judges who decided those cases, merely laid 
down that the Courts of this country are not restricted by the terms of sec- 
tion 2 of Act XXVIII of 1855, from giving equitable relief against stipulations 
to pay increased rates of interest, which appear to bo penalties and not interest, 
but they did not lay down any hard and fast rule as to when such stipulations 
are to he regarded as penalties which should ho relieved against. 

The leading case on the subject of when such stipulations are penalties is 
the case of Mackintosh v. Croiv, (1882) I. L. R., 9 Cal., 689. In that case it 
was ruled, that “ where money is borrowed under a contract for repayment 
with interest on a certain day, and the contract stipulates that, if the money 
is not paid at the due date, it shall thenceforth carry interest at an enhanced 
rate, sno)^ a stipulation is not a penalty, and the enhanced rate may be recovered 
in its entirety.’* In that case, WILSON, J., who delivered tiie judgment of 
the Court, laid down that it was a rule of law established by the Legislature 
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of this country that a man is free to contract to pay any rate of interest that 
he chooses upon money borrowed ; and the Courts must enforce it against him 
(Act XXVIII of 1855, s. 2), and there is nothing to hinder his agreeing with 
regard to the future as well as the present. He may contract to pay no 
interest at present, but interest hereafter : or to pay one rate of interest now, 
and a higher or lower rate hereafter. 

[808] Other cases to the same effect are Mackintosh v. Huntf (1877) I. L. 
E., 2 Gal., 202 ; Bhola Nath v. Fateh Singh, (1884), I. L. R., 6 AIL, 63 ; Kunj 
Behari Lal v. Ilahi Baksh, (1884) I. L. B., 6 AIL. 64 ; Jaganadham v. Ragu- 
nandha, (1886) I. L. R., 9 Mad,, 276 ; and Dnllahh Das Dev Chand Shet v. 
Jjakshman Das Swarupchand, (1890) I. L. R., 14 Bom., 200. In the full Bench 
case of Kala Chand Kyal v. Shib Chunder Boy, (1892) 1. L. R., 19CaL, 392, it 
was unanimously held that when it was stipulated in the bond that the in- 
creased rate of interest should in the case of default run from the date of the 
bond, this is a penalty, and the provisions of section 74 of the Contract Act 
become applicable, but no dissent from or doubt of tlie correctness of the rule 
laid down in Mackintosh v. Crow, (1882) 1. L. R., 9 Cal., 689, and other cases, 
that where the higher rate of interest is to run only from the date of default 
this is not a penalty, was expressed. 

There are numerous other cases to the same effect. Reference to them in 
detail appears to he unnecessary. 

I would now advert to the cases referred to by the learned .Judges who 
decided the ca^es of Bamcndra Roy Chotcdhry v. Serajuddin Ahamed Chow- 
dhry, (1898) 2 C. W. N., 234, and Manoo Bepar? v. Durga Chum Shaha, (1898) 
2 C. W. N., 333. These are the cases of Bichook Nath Panday v. Ram Lochun 
Singh, (1873) 11 B. L. R., 135, and Magniram Marwan v.Bajpati Koeri, (1893) 
I, L. R., 20 Cal., 366 note, decided by this Court, and those of Pava Nagaji v. 
Govhid Ramji, (1873) 10 Bom. A. C., 362, and Umar Khan v. Sale Khan, (1893) 
1. L. R., 17 liorn., 10(5, decided by the Bombay High Court. 

The case of Bichook Nath Panday v. Bam Lochun Singh, (1873) 11 
B. L. R., 135, is an old case, in which tlio increased rate of interest was to run 
[309] from the date of the bond. This is undoubtedly a penalty. The learned 
Judges who decided the case of Bamcndra Boy Chowdhry, (1898) 2 C. \V. N., 
234, no doubt only referred to Bichook Nath Panday's case as an authority 
for the proposition that the provisions of section ii of Act XXVIII of 1855 
do not preclude a Court from giving equitable relief, where there is reason to 
believe that tlie stipulation for the increased rate of interest is a penalty. 
It would, however, seem to me to be no autfiority for holding that a stipu- 
lation for the payment of increased interest from the date of default is neces- 
sarily and in all cases a penalty. 

The case of Magniram Marwari v. Bajpati Koeri, (1893) I. L. R., 20 
Cal., 366 note, similarly appears to me to afford no authority for the proposi- 
tion that the enhanced rate of interest in this case is necessarily of the nature 
of a penalty. On the contrary, it appears to me to be an authority for the 
proposition that equitable relief against a stipulated rate of interest can only 
be given in exceptional circumstances, such as will be adverted to later on. 

The case of Pava Nagaji v. Govind Barnji, (1873) 10 Bom. A. C., 135, 
would only seem to lay down that the provisions of Act XXVIII of 1856 
do not destroy the equitable jurisdiction of the Courts to relieve against 
a* penalty. 

There renjains the case of Umar Khan v. Sale Khan, (1893) I. Jj. B., 17 
Bom., 106. In this case it was said by Sakgent, C.J., and Jaudinb, J,, that 
** upon a review of the authorities we think the safer conclusion is that a proviso 
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for retrospective enhanoeineDt of iaterest in default of payment of interest 
at the due date is generally a •penalty which should be relieved against, but 
that a proviso for enhanced interest in the future cannot be considered as a 
penalty, unless the enhanced rate be such as to lead to the conclusion that it 
could not have been intended to be part of the primary contract between the 
parties, as may well be deemed to have been the case in Bichook Nath 
Panday v. Ram Lochun Singhs (1873) 11 B. L. R., 135, and Pava Nagaji v. 
Govind Eaniji, (1873) 10 Bom. A. C., 382. 

[810] It appears then that«a stipulation for an enhanced rate of interest 
running from the date of default is not to be considered as a penalty except 
in exceptional circumstances. 

The law on this subject has been summed up in Cunningham and 
Shephard's Contract Act (8 Edit., p. 229) as follows : “The equitable jurisdic- 
tion which the Courts possessed to relieve against penalties is not restricted 
by Act XXVIII of 1855 or by this Act. The tendency, however, of Courts of 
Equity as well as of Courts of Law at the present day is to interfere as little 
as possible with the expressed intention of tlie contracting parties, and the 
mere fact that the terms are exorbitant is by itself no reason for not enforcing an 
agreement. It is only when to this fact is added the circumstances that the 
parties were not on an equal footing, or that the party seeking relief did not 
fully understand the transaction that the Court will give relief.” 

The judgment of PlGOT, J., in Surya Narain Singh v. Jogendra Narain Boy 
Chowdhry, (1893) I. L. R , 20 Cal., 360, may also bo cited. In this j idgment 
it is said : “ Such a contract as to intc3rest must, we think, be held valid, 
where there is no question of fraud or oppression, improper dealing, exorbitant 
amount, dealing with an ignorant person, or tlie like considerations, but there 
is nothing of the sort in this case.” 

Now, applying these principles to the present case it would seem to me 
that the stipulation for increased rate of interest contained in the bond now 
sued on may be a penalty, but is not necessarily so merely because the 
increased rate is an exorbitant one. Whether it is a penalty or not is rather a 
question of fact than one of law, and as the lower Courts seem to have been 
under the impression, when deciding the case, that they must decree the 
increased rate in favour of the plaintid*, and could, in no circumstances, grant 
the defendants equitable* relief. I think it advisable to remand this case to 
the liower Appellate Court to re-consider the case, and to enable the defendants 
to show, if they can, that in the circumstances they are entitled to equitable 
relief. [811] If they do not make out such a case, the plaintiff will be 
entitled to a decree for the full amount of the interest claimed by him. 

I would accordingly remand the suit and \rould order costs to abide the 
result. 

S. C. C. 

Appeal allowed ; case remanded. 


NOTES. 

[The Contract Act, 187 '2, sec. 74, was repealed and a new section substituted in its place 
in 1899. It has been held that notwithstanding the Interest Act, 1855, the Court has the 
power to interfere with the interest agreed upon whenever it appears to be in the nature of a 
penalty. See particularly the judgnioiit of SUNDABA AYYAB, J. in Muthukrishna Jyer 
V. Sankaralingam Pillai, (1911) 86 Mad., 889 P.B., which is an exhaustive review of the oase- 
law on the subject. This decision was referred to or followed in (1906) 10 C W N 1090 • 
<1899) 27 fial., 421 ; (1902) 30 Cal., 15 ; (1904) 1 N.L.R., 9 ; see also (1903)*31 Cal., 138.] ' 
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* [ 26 Cal. 311 ] 

The 3rd January, d899. 

Present ; 

Mr. Justice Banerjee and Mr. Justice Rampini. 

Ram Narain Shaha •....Plaintiff 

versus 

Kamala Kanta. Shaha and others Defendants."^ 

Easement — Implied grant — Easement upon the severance of a heritage hy its 
owner into two or moie parts — Continuous and apparent easement — Right 
of way — Lnnitation Act (XV of 1877), section 26, 

Implication of a grant of easement upon the severance of a tenement may extend to a 
“ way,” but that is so only where there has been some permanence in the adaptation of 
the tenement from which continuity could be inferred. 

Charu Suryiohar v. Dokouri Chunder Thakoor, (188‘2) I. L. R., 8 Cal., 956, distinguished. 

This appeal arose out of a suit for the declaration of a right of way and 
for the removal of certain obstructions alleged to have been made by the 
defendants. The plaintiff’s allegation was, that on the north of a tank 
known as Sen's tank was his homestead, as well as that of the defendants, 
his house being just on the northern bank of the tank, and that of the 
defendants on the east of it ; that there was a space between the defendants' 
house and the^ tank, over which he had a right of w^ay, and which was 
interfered with by the defendants. Originally the homestead of the plaintiff 
and that of the defendants and the tenement over which the right of way was 
claimed belonged to one and the same person. The western portion, now 
plaintiff’s house, was the inner apartment, and the eastern portion, now 
defendants’ house and the land over which right of way was claimed, was the 
outer apartment. In course of time the entire house passed to two sets 
[312] of owners ; the western portion passed to one Kam Coomar Sen and others 
and afterwards to the plaintiff, and the eastern portion including the disputed 
land passed to one Bhairab Das and others and afterwards to the defendants, 
who were occupying it since ten years before this suit. The Munsif upon the 
evidence held that the plaintiff had been living (yi the western portion for 
about thirty years, and that he had proved his right of way over the disputed 
land which had all along remained waste and unoccupied, although it formed 
part of the defondant.s’ homestead, and decreed the plaintiff’s suit. On 
appeal to the Subordinate Judge bv the defendants, he reversed the decision 
of the Court of First Instance. From this decision the plaintiff appealed to 
the High Court. 

Babu Saroda Churn Mittcr and Babu Kuruna Sindhu Mookerjee for 
the Appellant. 

Dr. Rash Behari Ghose and Babu Denod Behary Mookerjee for the 
Respondents. 

The judgment of the High Court (Banerjee and Rampini, JJ.) was 

as follows ; — 

This appeal arises out of a suit for the declaration of a right of way, 
and for the removal of certain obstructions alleged to have been made by 
thp defendants. 

• Appi-al from Appellate Decree No. 1220 of 1897, against the decree of Baku Axnrita 
Lai Pal, Subordinate Judge of Dacca, dated the SOth of April 1897, reversing the decree 
of Babu Shoshi Bbu&ban Chowdbry, Munsif of Munshigunge, dated the 30th of 
March 1896, 
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Three points have been raised by the learned Vakil for the plaintiff 
appellant. • First, that upon tha findings arrived at by the Lower Appellate 
Court, the plaintiff was entitled to a decree quite irrespective of section 26 of 
the Limitation Act, on the ground that the claim was one that the plaintiff 
was entitled to make under an implied grant presumable from what is known 
as : ** Disposition of the owner gf two tenements ; ” secondly, that the Lower 
Appellate Court is in error in throwing upon the plaintiff the burden of proof 
upon the question whether the user was ** as of right ; ” and, thirdly, that 
upon the findings arrived at, by the Lower Appellate Court, even if the 
plaintiff was not entitled to a right of way for marriage and funeral 
processions, he was at least entitled to an ordinary right of way. 

In support of the Hr si contention raised, it is argued that as the tenement 
belonging to the plaintiff, and the tenement over [313] which the right 
of way is claimed, belonged originally to one and the same person, and as it has 
been found that the original owner of the land over which the way is now claimed 
used it as a way for purposes of ingress to and egress from the other tenement 
now belonging to the plaintiff, the plaintiff must be held to be entitled to the way 
in question, and the case of Gharii Surnokar v. Dokouri Chunder Thakoor, (1882) 
1. L. R., 8 Cal., 956, is relied upon as supporting the appellant’s view. We 
are, however, of opinion that the contention is not sound, and that the case 
cited is distinguishable from the present. The presumption in favour of the 
grant of an easement upon the severance of a heritage by its owner into two or 
more parts arises primarily with reference only to continuous and apparent 
easements ; and a “ way ” is evidently neither a “ continuous ” nor always an 
“ apparent ” easement. 

It is true that in certain cases referred to in text books on the subject — 
See Gale on Easements, 6th edition, pp. 108 to 123 and Goddard on Ease- 
ments, 5th edition, pp. 174 to 186, implication of a grant of an easement, 
upon the severance of a tenement, has been held to extend, under certain 
circumstances, to a “ way,” hut that is so only where there has been some 
permanence in the adaptation of the tenement, from which continuity could 
bo inferred. In other words the extension of the rule can hold good, if at all, 
only in the case of “ a formed road,” to use the language of Lord Justice Fry 
in Thomas v. Owen, (1887) L. R., 20 Q. B. D.. 225 (231), “made over an 
alleged servient tenement, to and for the apparent use of the dominant 
tenement.” 

Now, in the present case, not only is there no finding of fact that there 
has been any such permanence of adaptation, any such formed road, but there 
was no case of an implied grant from the severance of a heritage made or even 
suggested in the plaint or in the issues. Nor was the case put upon a ground 
like this in either of the Courts below. 

That being so, we do not think that the first contention is at all tenable. 

It was argued that oven if the findings arrived at by the Lower [314] Appel- 
late Court be not sufficient to entitle the plaintiff to a decree, as the Lower 
Appellate Court has not considered the question whether a grant could not be 
implied from the severance of the original tenement into two, the case ought 
to be remanded to that Court in order that it may be dealt with from that 
point of view, and it was urged that the case cited, Charu Surnokar v. Dokouri 
Chunder Thakoor, (1882) I. L. R., 8 Cal., 956, was an authority in favour 
of the appellant. But, as we have said above, that case is quite distinguishable 
from the present, for there the way claimed was one leading to.a ghat, and the 
way or path and the ghat were alleged to have been constructed by the 
original owner ; and so there was a sufficient case made in the pleadings for 
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the implication of a grant upon severance of the tenement by reason of the 
alleged permanence of adaptation evidenced by the construction of the way 
and ghat. 

It is not, however, suggested in this case that the way claimed by the 
plaintiflF is a metalled way, or is anything but an undefined track over a strip 
of land. 

As to the second contention raised on behalf of the appellant we do not 
think that it arises in this case. For the learned Subordinate Judge, after 
having said in his judginoat that he entertains, doubt regarding the correctness 
of the proposition, that the burden of proof upon the question whether the 
user was as of right, lay upon the party who alleged that it was not as of 
right, goes into the entire evidence bearing upon the question, and upon a 
consideration ot the evidence adduced on both sides comes to the affirmative 
finding that the user was permissive. And if tlie second contention fails, it is 
conceded that the third contention must also fail. 

The contentions urged before us, therefore, all fail, and this appeal must 
be dismissed with costs. 

S. C. G. Appeal dismissed. 


NOTES. 

[ See also (1907) 8 C.L.J., 289, per MOOKERJEE, J.] 


[315] The 19th January ^ 1899. 

Present : 

Mr. Justice Banerjee and Mr. Justice Rampini. 


Kali Nath Sen and another Plaintiffs 

versus • 

Trailokhya Nath Roy Defendant.*^ 


Bengal Tenancy Act (VIII of 1885)^ sections 67, 187 — Suit for arrears of rent 
and interest at an exorbitant rate — Buie relating to hard and unconscionable 
bargains — Liability of a purchaser of a tenure at a sale for 
arrears of rent to pay interest. 

A stipulation for the payment of interest at an unusual and an exorbitant rate cannot be 
supposed to be an incident of a tenancy which would attach to it even after a sale for arrears 
of rent. 

Ill execution of a decree for rent against a tenant who held under a kabuliyai, dated 
March 1880, the plaintiff put up the tenure for sale and the defendant purchased it on the 
20th November 1691. Subsequently a suit for rent with interest at 225 percent, per annum, 
specified in the kabuliyat executed by the former tenant, was brought by the plaintiff against 
the defendant. The defence was that the plaintiff was not entitled to interest at such 
hig|^ rate. 

* Appeal from Appellate Decree No. 1445 of 1897, against the decree of Babl!i Dwarka 
Nath Mitter, Subordinate Judge of Faridpur, dated 30th of April 1897, affirming the decree 
of Babu Govind Lai Gupta, Munsif of Madaripur, dated the 7th of August 1896. 
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that the plaintiff was not entitled to recover interest at the rate claimed, it being 
an exorbitant one and not an ordinary incident of a tenancy. 

Heldf also, that in sutih a case the rule relating to hard and unconscionable bargains 
should apply, and the plaintiff would be entitled to interest at 12 per cent, per annum, being 
the ordinary rate of interest for arrears of rent. 

Per RAMPINI, J. — By the sale of an ordinary raiyati tenancy for arrears of rent, a new 
contract is created between the auction ^purchaser and the landlord at the date of the sale ; 
therefore, in a case where the tenure was sold after the Bengal Tenancy Act came into operation, 
and a suit was brought by the landlord for rent with interest against the auction-purchaser, 
the provisions of section 67 read with section 178, sub-section 3, cl. (h) of the Bengal Tenancy 
Act would apply. 

This appeal aroso out of an action for rent, with interest, based upon a 
kabuliyat. The plaintiff’s allegation was that one Batan Mandal took a settle- 
ment of a raiyati holding, and executed in his favour a registered kabuliyat in 
the year 1880, by which tlie said Batan Mandal agreed to pay interest at the rate 
of three annas per rupee per month on his failure to pay rent according to 
[316] instalments. Batan Mandal having allowed the rent to fall into arrear a suit 
was brought against him, a decree was obtained, and in execution of that decree, 
his tenure was sold after the expiration of the term and was purchased by the 
defendant in the year 1891. Subsequently the plaintiffs brought a suit against 
the defendant for arrears of rent with interest based upon the kabuliyat execut- 
ed by the former tenant. The defence, inter alia^ was that the claim for in- 
terest was Illegal, and that he (the defendant) was not bound to pay interest 
according to the terms of the kabuliyat executed by his predecessor. The 
Court of First Instance decreed the plaintiffs* suit in part, but held that the 
defendant was not liable for interest. On appeal by the plaintiffs to the Sub- 
ordinate Judge, he held that the plaintiffs were not entitled to interest at the 
exorbitant rate specified in the kabuliyat, but he allowed interest according to 
the provisions of section 67 of the Bengal Tenancy Act. Against this decision 
tlie plaintiffs appealed to the High Court. 

Babu Chundcr Kant Sen for the Api^ellants. 

Babu Jogesh Chunder Boy for the Bespoiident, 

The High Court (Baner.]KE and Bampini, JJ.) delivered the following 

judgments : — 

Banerjee, J, — This* appeal arises out of a suit for arrears of rent with 
interest, based on a kabuliyat, and the suit was brought, not against the 
person who had executed the kqbuliyai, but against the purchaser of his holding 
at a sale for arrears of rent. 

The defence, so far as it is necessary to consider it for the purposes of this 
appeal, was that the claim for interest was illegal, and that the plaintiffs were 
not entitled to any interest, as the rent had been tendered. 

The first Court found for the defendant upon most of the points raised, 
and decreed the claim of the plaintiffs only in part. 

On appeal the Lower Appellate Court has modified that decree, and allowed 
interest in accordance with the terms of section 67 of the Bengal Tenancy Act, 
holding that the rate of rent specified in the kabuliyat was not recoverable as 
against the defendant. 

[817] In second appeal the only question raised is whether the decision 
of the Lower Appellate Court as regards interest is correct. 

Tb% learned Vakil for the plaintiffs, api)ellant8, contends* that the interest 
claimed in this suit is perfectly legal, and that the defendant is bound to pay 
that interest, notwithstanding that he is the purchaser of the holding at a 
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sale for arrears of rent due from the former tenant, who had executed a 
kabuliyat, inasmuch as the stipulation as regards interest was an incident of 
the tenancy. 

On the other hand, it has been argued on behalf of the defendant respon- 
dent, that the plaintiffs are entitled to interest only in accordance with the 
provisions of section 67 of the Bengal Tenancy Act : Firstly, because the 
kabuliyat relied upon by the plaintiffs created a tenancy from year to year 
only, &o that at the commencement of each year of the tenancy, a fresh contract 
as to the terms of the tenancy is to be irn plied, rftnd the contract as regards pay- 
ment of interest, which was in contravention of the provisions of section 67 
of the Bengal Tenancy Act, became inoperative by section 178, sub-section 3, 
clause {h), from the year after that Act was passed ; secondly, because even if 
the stipulation in the kabuliyat could bo binding after the passing of the 
Tenancy Act as against the former tenant, by Whom the kabuliyat was exe- 
cuted, it cannot be operative as against the purchaser of the holding at a 
sale for arrears of rent, the stipulation to pay interest at an exorbitant rate 
not being an ordinary incident of a tenancy, and that a fresh contract is to be 
implied as between the landlord and the tenant upon the transfer of the hold- 
ing at a sale for arrears of revenue ; and, thirdly, because the stipulation for 
the payment of the exorbitant interest claimed by the plaintiffs is such a hard 
and unconscionable contract that Courts of Equity ouglit not to enforce it 

I am of opinion that the stipulation for the payment of interest upon 
arrears of rent is an ordinary incident of a tenancy in this country, unless 
there is something unusual in the stijiiilation, and that, as a rule, it would 
attach to the tenancy, not only so long as it remains in the possession of the 
tenant wlio enters into the stipulation, but would continue to attach to it, 
notwithstanding a sale f^ >r [318] arrears of rent. But though that i« so, if 
there is anything unusual in the stipulation, it would not he an ordinary 
incident of a tenancy, and would not continue to be attaclied to the tenancy 
after a sale for arrears of rent. Lot us then see whether the stipulation for 
the payment of interest in the present case ceases to be binding on account 
of any of the reasons spocitiod in the argument of the learned Vakil for 
the respondent. 

With reference to the first reason assigned, 1 am of opinion that, having 
regard to the terras of the kabuliyat, it cannot lie said^ihat a fresh contract is to 
be implied at the commenceraenl of each year of tlie tenancy. The kabuliyat 
does nob specify any term. It stipulates foi; the payment of inlajrest from 
year to year, and it further stipulates that, in case there be any default in the 
payment of any instalment, the tenant vnW pav interest for the over-due 
instalment at a certain rate. That, in my opinion, is a contract entered into 
once for all, and would continue in force so long as the tenancy is not deter- 
mined, and I see no reason for holding that at the commencement of each year 
there must be implied the making of a fresh contract, lb was argued that the 
case of All Mahmud Pramanick v, Bhagabat? Debya, (lB9Bj 2 C. W. N., 625, 
favours the respondent’s contention. On the other hand, it is argued that 
the case of Kishore Lai Dey v. The Administr ator-General of Bengal, (1898) 

2 C. W. N., 203, supports the opposite view. 

I am of opinion that neither of the two cases cited touches, in any way, 
the present question. In the case of Kishore Lai Dey v. The Administrator- 
General of Bengal, (1898) 2 C. W. N., 203, what was held was this, that where 
a tenant hold§ over after the expiry of his term, the correct view to take is 
that he enters into an implied contract once for all, at the beginning of the 
holding over, and there is no rule of law in support of the view that he enters 
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into an implied contract at the beginning of each year of the holding over. The 
correctness of that view is questioned by one of the learned Judges who 
decided the case of Ali Mahmud Pramanick v. Bhagabati Debya, ^898) 
2 C. W. N., 525, while the other learned Judge thought it unnecessary to 
consider the point, as the case before the Court [819] did not require the 
point to be determined. But in^neither of the two cases had the Court to de- 
termine whether where a lease was for a term uncertain, any implied contract 
had to be presumed at the commencement of each year of the tenancy. ^ 

The second reason relied upon is a valid reason for holding that the stipu- 
lation for the payment of interest is not binding. Although, as I have said, 
a stipulation regarding the payment of interest is ordinarily one of the 
incidents of tenancy, a stipulation for the payment of interest at an unusual 
and an exorbitant rate cannot be supposed to he an incidenf; of a tenancy 
which would attach to it even after a sale for arrears of rent. 

No doubt the line between what rate of interest would be within the 
limits of an usual rate of interest, and what would exceed those limits, is not 
always easy to draw, l^ut there can be little difficulty in saying that where- 
as the law, section 21 of Bengal Act VIII of 18G9, and section 67 of the Bengal 
Tenancy Act, provides that 12 per cent, per annum shall be the ordinary rate 
of interest, 225 per cent, per annum, (for that is the rate of interest in the 
present case) falls outside the limits of ordinary interest for arrears of rent. 

The distinction between usual and unusual terms of a contract of tenancy 
is a distinction which should bo taken into consideration in determining whether 
the incident in question continues to attach to the tenancy, notwithstanding 
its sale for arrears of rent, and it is a distinction which has been given effect 
to by this Court in certain cases, of which I may refer to the following, namely, 
Drendoyal Paravtanick v. Jugqeahui Roy, (1863) Marsh, 252 ; and Alim v. 
Satis Chandra Chatiirdwhrni, (1896) I. L. R., 24 Cal., 37. 

Following the principle laid down in these cases, 1 must bold that the 
stipulation for interest in the present case was not such an incident of the 
tenancy as would continue to be attached to it, notwithstanding the sale of 
the holding for arrears of rent. 

In tliis view of the «ase it becomes unnecessary to consider the question 
whether tlie sale of a tenancy for arrears of rent involves a new contract 
between the auction-purchase]' and the [320] landlord at the date of the sale, 
Huch as would bring into operation the provisions of section 67 of the Bengal 
Tenancy Act. 

I am also of opinion that the third reason put forward by the learned 
Vakil for the respondent, for holding that the stipulation for the payment of 
interest is not enforceable, is a valid reason. The rate of interest, as I have 
already said, is the exorbitant rate of 225 per cent, per annum, and the con- 
tract was entered into bet\veen the landlord and a cultivating raiyat, that is a 
person belonging to a section of the community that has been considered 
entitled to some special protection, not only by the Legislature, as is evident 
from the provisions of the Bengal Tenancy Act, section 67 and section 178, 
sub-section (3), clause (/i), but also by Courts of Justice, as will be seen from 
the observations of Mr. Justice Mahmood in the case of Lalh v. Bam Prasad, 

(1886) I. L. R, 9 All., 74. 

• 

Having regard then to the exorbitant nature of the interest claimed, and 
the parties to the stipulation, I am of opinion th 9 .t the case is one to which 
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the rule £>i law relating to hard and unconscionable bargains enunciated by 
their Lordships of the Privy Council in Kamini Sundari Chaodhrani v. Kali 
Prossunno Ghose, (1885) I. L. R.. 12 Cal., *225: L. R., 12 I. A.. 215, should 
apply. Applying that principle, I think that the stipulation for interest in this 
case is one that a Court of Justice ought not to enforce. 

For all these reasons I am of opinion that the judgment of the Court 
below is right, and ought to be affirmed, and this appeal dismissed with costs. 

Mampini, J. — The only point for dotermmation in this appeal is whether 
the defendant is liable to pay interest at the rate specified in the kabuliyat 
given by the former tenant, Ratan Mandal, or not. 

This kabuliyat was executed in favour of the plaintiffs by Ratan Mandal on 
the 26th Falgonn 1286, which corresponds with some date in March 1880, 
that is, before the passing of the Bengal Tenancy Act. The kabuliyat is one 
executed by an ordinary raiyat. The tenancy is from year to year, and the rate 
of [321] interest stipulated for in it is three annas per rupee per mensem, or 
225 per cent, per annum. 

The Courts below have held that the defendant is not liable to pay 
interest at that rate. But the learned Vakil for the plaintiffs, appellants, 
contends that he is liable. 

I am of opinion that the appeal fails, and that we cannot decree interest 
at this rate. I fully concur in what has been said by my learned brother as 
to the rata stipulated for being exorbitant and unconscionable, and, as to its 
being a rate at which no Court of Equity should give a decree. I further 
concur in what my learned brother has said as to the incident of paying 
interest on arrears being an ordinary incident of a tenancy in this country, 
and agree that a puchaser of a holding at a sale for arrears of rent must be 
liable to pay interest on arrears. But I do not think that it is one of the 
ordinary incidents of a raiyati tenancy in this country that interest at a higher 
rate than 12 per cent, should be paid. Section 67 of the Bengal tenancy 
Act, read wdth section 178, sub-section 3, clause (/t), shows that the payment 
of interest at a higher rate tlian 12 per cent, per annum is not now one of the 
ordinary incidents of a raiyati tenancy. In support of this view, I would cite a 
passage from the judgment in the case of AlirtiY. Satis Chandra Ckaturdhiir in ^ 
(1896; I. L. R., 24 Cal., 37, w^hich runs as follows : “ We will assume, in the 
absence of anything to denote the contrary, that tbe original holder, while holding 
over, held under all the terms of the kabuliyat which he had given. When 
however, the landlord put up the holding to sale for its arrears he must be taken 
to have put it up subject to all the ordinary incidents of such a holding. It 
was not an ordinary incident that interest on arrears should be payable at the 
very high rate claimed. On the contrary, there was no such incident, and if the 
landlord bad put up the holding subject to an express condition that the higher 
rate should be paid, the condition would not biqd the purchaser, in so far 
as it purported to create a new contract botw'een himself and the landlord. 
If there was no such condition attached to the sale, the purchaser must be 
taken to have purchased subject to all [322]ordinary incidents of the holding. 
If there was such a condition, and it was for the respondent to show it, which 
he has not done, the condition was, we consider, contrary to the provisions of 
the Act, and not binding on the purchaser. An agreement by a tenant of a 
bolding for a term to pay interest at a certain rate may, if mad^ before 
the passing of tRe Act, bind him so long as he continues to hold, but it does not 
attach to the land when tbe term has expired, and the holding by the act of tbe 
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landlord passes into other hands, and if the landlord after the expiry of ^^he term 
puts up the holding to sale under^the Act, he puts it up subject to the express 
provisions of the Act in' connection with it.’* 

The learned «Tudges in the case quoted above appear to me to lay 
down that it is not an ordinary incident of a raiyati holding in this country, 
that interest on arrears should bh paid at a higher rate than 12 per cent., and 
they further hold that even if the landlord had put tho holding of the defend- 
ant in that case up to sale subject to the terms of tjbe kahuliyat e^ie(^\x^Q^L by 
him before the passing of the Bengal Tenancy Act, the stipulation for the payment 
of a higher rate of interest than 12 per cent, would not have been binding, as the 
defendant’s lease was for a term which had expired, and the defendant, who 
was holding over, was to be regarded as holding the land under a new contract 
impliedly entered into on the expiration of the term of his leaser 

Now, in this case it seems to be clear that the tenancy was not put up for 
sale subject to the terms of the kahuhyat executed by the former tenant. The 
defendant has expressly pleaded this in paragraph 2 of his written statement. 
He says : “ He was not aware of a contract to pay such interest, nor did the 
plaintiffs cause the fact of the contract to pay such intei'est to be mentioned in 
the sale ishtihar” There is no evidence, or even contention, on the part of tho 
plaintiffs to the contrary. 1 am therefore of opinion that the defendant in this 
case is not bound to pay the higher rate of interest claimed by the plaintiff, 
(1) because the payment of more than 12 per cent, interest on arrears is not one 
of tho ordinary incidents of a raiyati holding, and (2) because the holding was 
not put up for sale with notice that it was being sold subject to the terms of 
Batan Mandal's kabuliyat. 

[323] But T go further, and consider that, even if it had been put up for 
sale under the express terms of Ratan Mandal’s kabuliyat y the defendant 
would not be liable to i)ay the higher rate, because a fresh contract must bo 
regarded as having been entered into between him and the landlord, when the 
latter put the holding up to sale and the former purchased it, which he did on 
the 20th November 1891. The holding is an ordinary raujuti tenancy not 
transferable except by custom or with the consent of the landlord. That 
being so, when the landlqji'd put the holding up to sale he offered to accept the 
purchaser as a new tenant. Tho defendant, when he purchased, accepted his 
offer, and must now, I think, be regarded as holding under a new contract 
made after the passing of the Tenancy Act, and not under the terms of the old 
kabuliyat. Therefore, the provision.s of section 67 of tho Bengal Tenancy Act, 
read with section 178, sub-section (3), clause (/i), must apply. 

For these reasons 1 concur in dismissing this appeal. 

I would add that to give effect to the contention of the appellants wo jld, 
in my opinion, be contrary to the policy of the Tenancy Act. Section 67 lays 
down that an arrear of rent shall bear simple interest at 12 per cent., and 
clause {h)y sub-section (3), section 178, enacts that no contract made after 
the passing of the Tenancy Act is valid, which contravenes the provisions of 
section 67. 

If the contention of tho learned Vakil for the appellants were given effect 
to, and ij a landlord could enforce stipulations in contracts made before the 
passing of the Tenancy Act with former tenants for the paVment of such 
exorbitant rates of interest on arrears as 225 per cent, per annum, the policy 
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of the Tenancy Act as embodied in sections 67 and 178 (3), clause (ft), would, 
in my opinion, be completely set at nought. • 

S. C. G. Appeal dismissed. 


NOTES. 

[ This was distinguished in (1904) 32 Cal., 258 : 9 C.W.N., 175 ; 30 Cal., 213.] 


[324] The 6th January, 1899. 

Present : 

Mr. Justice Banerjee and Mr. Justice Rampini. 


Bhubon Mohun Pal and another Judgment-debtors 

versus 

Nunda Lai Dey Auction -purchaser.^ 

Sale in execution of decree — Fraud — Application to set aside sale on the ground 
of fraud in a case where a third party is the aucti on-pur chase^i ’ — 

Code of Civil Procedure (Act XIV of 1882), sections 2, 244, 

311 and /i88 — Second Appeal — Limitation Act I XV of 
1877), Schedule II, articles 106 and 178. 

The decision in the case of Mohendro Narain Chaturaj v. Gopdl Mondul, (1890) I.L.R., 
17 Cal., 769, has been in effect overruled by the decision of the Privy Council in he case 
of Prosunno Kumar Sanyal v. Kali Das Sanynl, (1892) I.L.R., 19 Cal., 083 : L. R., 19 
I.A., 166. 

An application to set aside a sale on the ground of fraud ^ould come under section 244 
of the Civil Procedure Code notwithstanding that the purchase was made by a person who 
was a third party. 

Saadntmand Khan v. Phul Kuar, (1898) I. L. R., All., 412, distinguished. 

An application to set aside a sale on the ground of fraud is governed by Art. 178 t of the 
Limitation Act. 

Nemai Chand Kanji v. Deno Nath Kanji, (1898) 2 C. W. N., 691, referred to. 

• Appeals from Orders Nos. 224 and 237 of 1898, against the order of A. E. Staley, 
Esq., District Judge of Hooghly, dated the 7th of May 1898, reversing the decree of Nalini 
Nath Mitter, Munsif of Howrah, dated the 7th of March 1898. 

t[Art. 178 

ol application. ' 1 ran***"*^ 


Applications for which no period ! Throe years 
of limitation is provided elsewhere 
in this schedule, ,or by the Code 
of Civil Procedure, section 230. 


... I When the right to apply accrues.] 

I 
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The facts of this case, for the purposes of the report, and the arguments, 
appear sufficiently from the judgment of the High Court. 

Babu Nil Madhab Bose, and Babu Shib Chander Palit^ for the Appellants. 

Babu Saroda Churn Milter, for the Respondent. 

The judgment of the High Court (Banerjee and Rampini, JJ.) was as 
follows : — 

This appeal arises out of an«application for setting aside a sale of immove- 
able property held in execution of a decree for arrears of rent, on the ground 
that the sale was brought about by fraud, and that the judgment-debtors were 
kept out of knowledge of [32S] the sale until the time when the auction- 
purchaser took possession of the property. 

The first Court found for the judgment-debtors and set aside the sale. 

On appeal the Lower Appellate Court has reversed the order of the first 
Court, without coming to any finding as to whether the allegation that the 
sale had been brought about by fraud was correct, the ground being that the 
applicants had failed to show that they had been kept out of the knowledge 
of the sale by the fraud of the decree-holders and the auction -purchaser, and that 
their application was barred by limitation. 

Against this decision of the Lower Appellate Court the present appeal has 
been preferred, and at the hearing of the appeal a preliminary objection is 
raised on belialf of the respondent that a second appeal does not lie, the order 
of the Lower Appellate Court being final under section 588 of the Code. The 
argument in support of tliis objection is this, that the application must be 
treated as one under section 311 of the Code of Civil Procedure, that it cannot 
come under section 214 of the Code as the auction-purchaser is a third party 
and not one of the parties to the suit, and that consequently the last paragraph 
of section 588 makes the order of the Lower Appellate Court final. And in 
support of this contention a decision of a Full Bench of this Court in the case 
of Mohendro Narain Chaturaj v. Gopal MoiiduU (1890) I. L. R., 17 Cal., 769, is 
relied upon. On the other hand it is argued by the learned Vakil for the 
appellants that the application for setting aside the sale in this case being based 
on the ground that the sllle had been brought about by fraud, it comes under 
section 244 and not under section 311 of the Code, and that the fact of the 
auction -purchaser being a third party, does not prevent the application from 
being dealt with under section 244, and, in support of this contention, the 
decision of the Privy Council in Prosuimo Kumar Sanyal v. Kali Das Sanyal, 
(1892) l.L.R., 19 Cal., 683 ; L, R., 19 I. A., 166, and the decisions of this Court 
in the cases of Doyamoyi Dasi v. Sarat Chander Mojumdar, (1897) I. L. R., 
25 Cal., 175, and Nemai Chand Kanji v. Denonath Kanji, (1898) 2 C. W. N., 
691, are relied upon. 

[326] Wo are of opinion that the preliminary objection urged on behalf of 
the respondents ought not to prevail, and that a second appeal lies in this case. 
It is true that the case of Mohendro Narain Chaturaj v. Gopal Mondul, (1890) 
I. L. R., 17 Cal., 769, cited by the respondents favours the objection raised on 
their behalf, but the decision of the Privy Council in Prosunno Kumar Sanyal 
v. Kali Das Sanyal, (1892) I. L. R., 19 Cal., 683 : L. R., 19 I. A., 166, must be 
taken to» have overruled, in effect, the case of Mohendro Narain Chaturaj v. 
Gopal Mondul, (1890) I. L. R., 17 Cal., 769 ; we have had occasion to consider 
this matter in an unreported case, namely, second appeal No. 956 of 1895, 
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Moti LCul Chakrabutty v. Etissick Chandra Bairagi" and the view we took 
there is also confirmed [827] by the decisions of this Court in the oases of 
Doyamoyi Dasi v. Sarat Chunder Mojumdar, (1897) I. L. B., 25 Gal., 175, and 
Nemai Chand Kanji v. Denonath Kanji, (1898) 2 C. W. N., 691. 

It was contended on behalf of the respondents that the decision of the 
Privy Council in the case of Saadatmand Khan v. Phul Kuar, (1898) I. L. R., 
20 All., 412, would go to show that the order of the first Appellate Court in a 
case like this is final, and that a second appeal does not lie from such an order. 
The argument is based upon the fact that an appeal to Her Majesty in Council 
was allowed from an [328] order of the District Judge made in an appeal 

The 9th December y 1890. 

Present : 

Mr. Justice Banerjee and Mr. Justice Rampini. 


Moti Lai Chakrabutty and others Defendants 

versus 

Russick Chandra Bairagi Plaintiff.! 


Civil Procedure Code {Act XIV of 1882)^ section 244 — Suit to set aside a sale 
on the ground that the decree was obtained by fraud y whether main- 
tainablCy trhere third jmrty is the auction- purchaser — Limitation 
Act (XV of 1877)y Sch. IL Art. 90. 

A suit to set aside an execution sale on the ground of fraud is uot maintainable under 
the provisions of section 244 of the Civil Procedure Code, even in a case where the real or 
nominal auction-purchaser is a person who was not a party to the original suit. 

Prosunno Kumar Sanyal v. Kali Das Sanyaly (1892) I. L. R., 19 Cal., 688 : L. R., 19 
I. A., ICO, followed. 

A suit to set aside an execution saloon the ground that the decree wa.s obtained by fraud 
IS maintainable and is governed by article 95t of the Limitation Act. 

THE facts of this case, so far as they are necessary for the purposes of this report, appear 
sufficiently from the judgment of the High Court. 

Babu Kulada Kinker Roy for the Appellants. 

Babu Chunder Kant Sen for the Respondent. 

The judgment of the High Court (Banerjee and Rampini, JJ.) was as follows: — 

This appeal arises out of a suit brought by the plaintiff-respondent to recover possession 
of certain lands on the allegation that they constitute hi^jote under defendants Nos. 2 to 4, 
that these defendants, in collusion with theit servant the defendant No. 1, fraudulently 
obtained against the plaintiff an decree without serving any summons on him ; 

that they then fraudulently caused the sale of the jote in execution cif their decree without 
serving any writ of attachment or sale proclaination ; that the jote was purchased at the 
execution sale by defendant No. 1 for the benefit of defendants Nos. 2 to 4 ; and that the 
plaintiff came to know of the decree and the sale on the 11th Falgoon 1299. 

t Appeal from Appellate Decree No. 956 of 1895, against the decree of Alfred Fr. Stern- 
berg, Esq., District Judge of Rungpore, dated the 29th of February 1895, affirming the decree 
of Babu Hari Prasanno Mukerjee, Alunsif of Gyabanda, dated the 9th of July 1894. 

: [Art. 95 

I , . _ 

i : 

To set aside a decree obtained Three years. i When the fraud bccome.s known to 
by fraud, or for other relief on the | the party wronged,] ® 

ground of fraud. 
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from aQ order passed on an application for setting aside a sale. This*question 
was not raised in that case, and^ moreover, the order made in that case was 
clearly under section 3l2, the ground upon which the sale was sought to be set 
aside being irregularity in the conduct of the sale and not fraud. If that was 
so, the order complained of was one that came specifically under section 588 of 
the Code and could not come within the definition of “ decree” in the Code, 
and so no second appeal could lie in that case. 

[829] It was further contended that the observation of the Judicial •Com- 
mittee in the case of Prosunno*Goomar SanyaL w. Kali Das Sanyal, (1892) 
I. L. R., 19 Cal., 683: L. R., 19I.A., 166, that the fact of the auction- 
purchaser being a third party, does not prevent a case from being dealt with 
under section 244 of the Code of Civil Procedure, was in the nature of an obiter 
dictum, and cannot be taken to over-rule the decision of the Pull Bench in 
Mohendro Narain Chaturaj v. Gopal Mondul, (1890) I. L. R., 17 Cal., 769. 

The defence was that no regular Ruit was mahitainablc for setting aside an execution 
sale ; that the suit was barred by limitation ; that the allegation of fraud was unfounded ; 
and that the defendant No. 1 had purchased the property for his own benefit at an execution 
sale duly held. 

The first Court, without going into the question whether the decree had been obtained 
by fraud, found for the plaintiff upon all the other questions that were raised in the case, 
and gave him a decree, and on appeal that decree has been affirmed by the Lower 
Appellate Court. 

In second appeal it is contended for the defendants that section *24:4 of the Code of Civil 
Procedure bars this suit. In support of this contention, the learned Vakil for the appellants 
relies upon the decision of the Privy Council in the case of Prusumio Kumar Sanyo • v. Kali 
Das Sanyal, (189*2) 1. L. K., 19 Cal., €83 : Ij. K., 19 1. A., 166, and ho argues that this case 
has in effect overruled the decision of the Full Bench of this Court in the case of Mohendro 
Narain Chaturaj y. Gopal MondiU, (1890) I. L. R., 17 7G9, upon which the Lower 

Appellate Court has based its judgment. In answer to this contention, it is urged for the 
respondent that the case of Vrosunno Kumar Sanyal v. Kali Das Sanyal, (1892) 1. L. R., 19 
Cal., (383 : L. R., 19 1. A., 16G, is distinguishable from tho case before the Full Bench and 
from tho one before us, and that the quo.'^tion that arises in this case did not properly arise 
in that ca.se, nor was it determined by their Lordships of the Judicial Committee. 

This contention is so far correct that, while the plaintiffs in Prosunno Kumar Sanyal* s 
case raised no question affecting the validity of tho decree, the plaintiff impugns not only tho 
sale, but also the decree itself on the ground of fraud, and thus raises a question which does 
not relate to the execution, dischargeor satisfaction of the decree and which cannot come within 
tho scope of section 244 of the Civil Procedure Code. But the Courts below have not gone 
intotbi.s last-mentioned question at all. They have set aside the executmn sale and given the 
plaintiff a decree for possession solely upon the ground that the sale was brought about by 
fraud, and they have overruled tho objection in bar based upon section *241 solely upon the 
ground that tlie auction-purchaser, though a party to the fraud, w.is no party to the suit 
in which the decree wa.s passed. The first question for determination iti this appeal, there- 
fore, is whether that decision is correct, and that question will have to be determined quite 
irrespectively of tho fact that the plaintiff impugns tho decree itself as fraudulent. If the 
question is answered in the negative, then the furtbor que.stioiis will arise, whether the 
decree which led to the sale was obtained by fraud, aud whether the defendant No. J, the 
auction-purchaser, was a party to that fraud ; and for tho determination of these two 
questions the case will have to go back. 

The learned Vakil for the rospoiidcnt contond.s that quite apart from the question raised 
in the case whether tho decree itself was obtained by fraud, the decision appealed against 
is correct. 

After carefully considering the two ca.ses referred to above, and the facts of this case as 
found by the Courts below, we feel bound to say that we are unable to accept this last- 
mentioned contention as correct. It is true that the judgment of this Court in Prosunno 
Kumar SanyaVs case was based upon the ground that the suit there as against the decree- 
holders was not maintainable by reason of the provisions of section 244 of the Code of Civil 
Procedure, and as against tho auction-purchasers it was not maintainable because there was 
no case made out at all upon tho allegations in thfi plaint. But their Lordships of the 
Privy Council in confirming tho judgment of this Court did not make any distinction of 
that kind at all, but held that section 244 was a bar to the whole suit, notwithstanding 


215 



I.L.B. 26 Cal. 880 bhcbon hohdn pal &c. v. 

* 

[830] We have given our reasons for considering this argument untenabloi 
in our judgment in the unreported case referred to above ; and it is enough to 
say that the question, whether section 244 of the Code would be a bar to a. 
suit for setting aside an execution sale on the ground of fraud where a third 
party was the auction-purchaser, was a question that did directly arise before 
the Privy Council, and the decision of their Lordships was that that section 
was a bar to the suit. 

ES31] The effect of that decision was therefore this that an application 
for sotting aside a sale oil the ground of fraud- would come under section 244,. 
notwithstanding that the purciiase was made by a person who was a third 
party. 

The preliminary objection being disposed of against the respondents, let< 
us now see how the appeal stands on the merits. 

The point urged on behalf of the appellants is that the Lower Appellate 
Court was wrong in holding that the application for setting aside the sale in 
this case was barred by limitation. If the application was one governed by 
article 166 of the second schedule of the Limitation Act, then the conclusion 

that it was brought, not only against the decree-holders, but aKo against the auction- 
purchaser who was a third party. That the question that arises in this suit, viz.^ whether 
a suit to sot aside an execution sale on the ground of fraud im maintAiiiable notwithstanding 
the provisions of section 244 of the Code by roa‘<on of the real or nominal auction-purchaser 
being a third party, did properly arise and was determined in the case of Prosunno Kumar 
Sanyal v. Kali Dasn Sanyal, (1H92) 19 Cal., 683. L.li., 19 I.A., 1G6, is clear from 

the following passage in their Lordships* judgment. “ Both Courts have held,” observe their 
Lordship.s, ‘‘that the question which the plaint seeks to raise could only have been 
determined by the order of the Court which executed the decree, and that, in such a case as 
the present, a s<^paritc suit for the purpose of setting aside an execution sale is expressly 
forbidden by section 244 of the Civil Procedure Code. Mr. Doyne, who appeared for the 
appellants, admitted that the question at issue was one ‘ relating to the execution, discharge or 
satisfaction of the decree.’ But be argued with much ingenuity that the suit was not barred 
by the provision? of section 244, because the question concerned the auction-purchasers as 
much as anybody, and therefore, as he coriWnded, it could not properly be described as a 
question ‘ ari.sing between the parties to the suit in which the decree was passed.’ At the 
same time he admitted that he was unable to produce any authority for his contention, and 
he also admitted that it was the common practice to make the auction-purchaser a party to 
an application for setting aside an execution sale. As the point appeared to be one of some 
importance, and the respondents were not represented at the Bar, their Lordships thought it 
desirable, before giving judgment, to examine the reported cases which have arisen under 
section 244 of the Code of Civil Procedure. An examination of 'these cases, of which it is only 
necessary to mention Sakharavi Gubind Kale v. Itamodar Akharain Gujnr, (1885) I. L.R., 9 
Bom., 468, and Kuriyali v. Mayan, (1883) I.L. R., 7 Mad., 255, has satisfied their 
Lordships that the decision appealed from is in accordance with the construction which 
the Courts in India have uniformly placed on the section in question. It is of the utmost 
importance that all objections to execution sales should be disposed of as cheaply and as 
speedily as possible. Their Lordships are glad to find that the Courts in India have not 
placed any narrow construction on the language of section 244, and that when a question 
has arisen as to the execution, di.scharge or .satisfaction of a decree between the parties to the 
suit in which the decree was pa.s.sed, the fact that the purchaser, who is no party to the suit, 
is interested in the result has never been held as bar to the application of the section." 

No doubt their Lordships observe that the Couii.sel for the appellants before them 
admitted that he was unable to produce any authority for his conloiition ; and no doubt it ia 
true that the Pull Bench decision in Mohendro Narain Chaturaj v. Gojtal MonduL, (1890) I. 
L. R., 17 Cal., 769, was authority in his favour ; but that does not go to show that their 
Lordships’ determination of the case ia based upon the adrni.ssion of Counsel and not upon 
their decision of the question raised. Their Lordships’ observation that ” the fact that the 
purchaser, who is no party to the suit, is intero.sted in the result has never been held a 
bar to the application of the section," may not be quite reconcilable with the fact that 
a Pull Bench of this Court in the case of Mohendro Narain Chaturaj v. Gopal Mondul, (1898) 

I. L. R., 17 Cal.? 769, has taken a somewhat difleront view. But it is not us to say 
how far that may form aground for inducing their Lordships in any future case to reconsider 
the question. All we can say is that it would be contrary to first principles and settled 
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arrived at by the Lower Appellate Court would be one that would nott)o open 
to question in second appeal. Then, is the application one that is governed by 
article 166 ? We are of opinion that this question must be answered in the 
negative. Article 166 of the Limitation Act applies only to an application to set 
aside a sale in execution of a decree on the ground of irregularity in publishing 
and conducting the sale, or on tho.ground that the decree-holder has purchased 
without the permission of the Court. 

The ground upon which the sale now in question js sought to be set aside 
is not either of those two groundsr but is fraud on [332J the part of the decree- 
holder, and also on the part of the auction -purchaser in bringing about the sale. 

That is a very different ground from irregularity in publishing the sale. 
The case, therefore, is governed, not by article 166, but by article 178, there 
being no other provision in the Act applicable to the case ; and, if that is so, 
the question of limitation cannot arise, the application being within three 
years from the date when the right to apply accrued. 

The view we take is supported by the decision of this Court in Neinai 
Chand Kanji v. Deno Nath Kanp, (1898) 2 C. W. N., 691. 

• It was argued that as one of the facts found by the Lower Appellate Court 
is that it is not shown that the auction -purchaser was a party to the fraud 
alleged to have been committed by the decree-holder in bringing about the sale, 

practice (see the Hulos of this Court, Chapter V, para. 6) for us not to follow a deci.sion of 
the Privy Council which is in point for a reason like that. VVe must therefore follow in this 
case the decision in Prosunno Kumar Sanyal v. Kali Das Sanyal^ (1892) I. L. B., 19 Cal., 
683; L. B., 19 I. A., 166, and hold that section 244 of the Code of Civil Procedure is a bar to 
this suit so far as it seeks to set aside the .sale on the ground of fraud, notwithstanding that 
one of the parties to it is the auction-purchaser who was no party to the original rent suit. 

It remains now to consider the further contention urged on behalf of the respondent, 
that, even if no separate suit is maintainable, the plaint in this suit may be treated as an 
application under section 244 of the Code of Civil Procedure ; and the relief that has been 
given to the plaintiff may be granted to him, if not in the form of a decree in a regular suit, 
in the form of an order under that section, seeing that upon the facts found, an application 
under section 244 wa.s not barred by limitation, and that the suit was brought in the very 
same Court that would have had to hear .such an application. Now if the assumptions of 
fact upon which this argument proceeds had all been correct, the case of Pimnessnrce Per shad 
Narain Singh v, Jankee Kooer, (1873) 19 \V. B., 90, would have lent considerable support to 
it. But upon the facts of this case, we think the contention must fail. For we find on 
reference to the record that this^uit was instituted in the second ^lunsif's Court at Gvahanda, 
while the Court executing the decree was a different Court, viz., the Court of the first TMunsif 
of that place. For the foregoing reasons we must hold that the decision appealed against is 
wrong in law and must be set aside. * But, .as has been said above, that does not dispose of 
this case. The questions raised in the case, namely, whether the decree was obtained by 
fraud and whether the defendant No. 1 was a party to that fraud, must now be determined, 
and if they are answered in the affirmative, the plaintiff would bo entitled to a decree. 
Those are questions which clearly do not come within the scope of section 244 of the 
Oode of Civil Procedure, and so far as the suit depends upon their determination, that 
section can be no bar to it. It was urged for the appellant that the suit, so far as it seeks 
to set aside the decree, is barred by article 164 of the second schedule of the Limitation Act. 
But that article has no application to this case. What the plaintiff seeks to do is, not to 
set aside the decree merely as an ex parte decree pa»sod without service of summons, but to 
set it aside on the ground that it was obtained by fraud. The provision of the Limitation 
Act applicable to it is article 95 ; and upon the facts found, the suit is not barred under 
that article. 

The result then is that the case must go back to the^Lower Appellate Court for the deter- 
mination of the two questions stated above. If that Court is satisfied that any evidence was 
excluded by reason of the view taken of the case by the first Court, it will allow the parties 
to adduce fresh evidence. Otherwise the questions will bo determined upon '^the evidence on 
the record.^ 

Costs will abide the result. 

B. 0. G. Appeal allowed. Case remanded. 
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80 far the auction-purchaser is concerned, the case against him can only be 
regarded as one for setting aside the sale *00 the ground of irregularity, and 
that the extended period of limitation in the case of an application to set aside 
a sale on tlie ground of fraud, cannot [338] apply to the case, so far as it 
proceeds against the execution -purchaser. 

We are unable to accept this contenffion as sound. If the sale was a 
fraudulent sale, then, even if the auction-purchaser was not a party to that 
fraud, still it could not J^e said that the application ought not to be dealt with 
as one outside the scope of article 166. * 

The application is one to have the sale set aside ; and if it was vitiated by 
fraud, the consequence of that must attach, so far as the present question goes, as 
much to the pase of the auction -purchaser as to the case of the decree-holder. 

It would be different if it had been necessary for the applicant to obtain 
an extension of the period of limitation under article 18 of the Limitation Act. 
That section expressly provides that the extended period of limitation on the 
ground of fraud is applicable only as against a party to the fraud. Here the 
applicant obtains the extended period, not by the application of article 18, but 
because his case does not come under article 166, but comes under a different 
article tmder which, quite apart from article 18, the application is not barred. 

[334] The application, as we have pointed out, is governed by article 178 
of the second sch^ule of the Limitation Act, therg being no other provision of 
the law applicable to this case, which is one for setting aside a sale on the 
ground of fraud. 

For the fpregoing reasons we are of opinion that the decision of the Lower 
Appellate Court that the application is barred by limitation must be set aside, 
and this case sent back to that Court in order that it may be determined on 
the merits. 

The costs of this appeal will abide the result. The question for which the 
case is remanded is whether the sale in question was brought about by the 
fraud of the decree- holder. 

S. C. G. Appeal allowed. Case remanded. 


NOTES. 

[An application otherwise falling within sec. 244 C.P.C., 1682, does not cease to be so by 
reason merely of its ground being fraud (1896) 26 Cal., 326; (1899) 26 Cal., 539 ; (1904) 81 
Ca).. 385 ; (1899) 27 Cal.. 197 ; (1900) 28 Cal., 4 ; (1901) C C.W.N., 283 ; (1901) 98 All., 178. 
(1902) 24 All., 239 ; (1004) 86 All., 417. 

In the C.P.C., 1908, the words * or fraud * have been inserted in 8ch. I, O. 21, r. 90 ; with 
this result that applications to set aside a sale on account of fraud in publishing or conduct- 
ing it are taken out of sec. 47 and as a consequence there is no second appeal. 

See also (1911) 10 I.C., 412 (Cal.) where the decree was of the nature cognizable by a 
Court of Small Causes. 

As regards limitation, see the Limitation Act (1908) Art. 166, which is general in its 
terms; see also (1914) 24 I.C., 249; (1913) 16 I.C.. 464 (Cal.); (1908) 36 Cal., 386; 
5C.L.J., 328.] 
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[ 20 Cal. a8« ] 

OBISINAL CIVIL. 


The 9th March ^ 1899, 
.Present : 

Mb. Justice Sale. 


Mugniram and others 
versus 

Gurmukh Roy.* 


Evidence — Registration Act {III of 1877)^ section 49 — CoUaterai purpose — 
Mortgage, unregistered— Limitation Act {XV of 1877). 

An unregistered document, the registration of which is compulsory, may be admissible 
in evidence for a collateral purpose, i,e., to prove admission of liability on part of the execut- 
ant sufficioul to prevent a claim from being barred by the Limitation Act. 

In this case the plaintiffs sued to recover the sum of Rs. 3,801 by way of 
principal and the sum of Rs. 997-12-6 for interest, being at the rate of 9 per 
cent, per annum. The plaintiffs alleged that previous to 23rd December 1894 
there had been monetary transactions between their own firm and the defend- 
ant's firm, and on 22nd December 1894 an adjustment of account was come 
to between them, by which the sum of Rs. 833-6-9 was found due to the plain- 
tiffs as principal, and Rs. 253-4-9 as interest ; and that Rs. 253-4-9, the amount 
of the interest, had been paid, and Rs. 32-6-9 on account of the principal, which 
left a balance in favour of the plaintiffs' firm of Rs. 801. The plaintiffs further 
alleged that on 23rd December 1894 thev at the request of the defendant 
[88S] advanced to certain persons a sum of Rs. 3,000 at the above rate of 9 
per cent. First the plaintiffs produced as evidence of these transactions entries 
in their books to the following effect : — 

Oil the other side. 

1,086-11-6. Previous balance. 

3,000 cash book, page 295 Miti, the 12th 
of the dark .side in Pous 1-14 ca.sh book, page 
S21 Miti, the 7th of the dark side in Magh 1 
cash book, page 370 Miti, the 15th of tho 
light side in Falgoon. 1,089-9-6. 

The same is credited. 30 11-6. 


Account 1 of Gurmukh Roy Dip Chand 
Bengum, Sam bat 1,951. • 

B. M. B. 15 cash book, page 313 Miti, the 
14th of the light side in Puus. 

286-11-6 cash book, page 399, Amount 
given up to you in respect of interest up to 
Miti, the 31th of the dark side in Pous. 


These entries were not signed by the defendant, and it did not appear 
from the entries that any interest had ever been paid or that there had been 
an adjustment of account. 

Secondly, as evidence of the defendant's liability the plaintiffs’ firm 
produced a mortgage executed by him in the Hindi language, charging his 
immoveable property in Ladnoo with the sum of Rs. 3,801, but it was found 
that the defendant had omitted to complete this mortgage by registering it. 

Thirdly, the plaintiffs produced other entries in their books relating to 
monetary transactions with the defendant, but not signed by him, and 

Fourthly, they tendered oral evidence. 

The suit was instituted on 23rd November 1897, 


• Original Civil Suit No. 796 of 1897. 
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Mr.* Chakravarti for the Plaintiff. — The mortgage, although not registered, 
can be used as collateral evidence, and by way of an admission of liability on 
the part of the defendant, in spite of section 49 of the Registration Act (III of 
1877) ; see Pield’s Evidence Act, pp. 452, 453 ; and Woodroffe's Evidence Act, 
p. 415 ; also the case of Lachmipai Sing Dugar v. Khairat Ali, (1869) 4 B. L. R., 
F. B., 18, and the Bengal Banking Corporation v. Mackertich, (1884) 
I. L. R., 10 Cal., 315. 

An unregistered document, the registration of which is compulsory, is 
nevertheless admissible ih evidence for a collaiteral [ 336 ] purpose. If such a 
document is admissible as evidence of admission of liability on the part of the 
defendant it is sufficient to free the claim from being barred by the Limitation 
Act (XV of 1877). 

No one appeared for the defendant. 

Sale, J. — I will allow tlie document to be admitted as evidence for the 
collateral purpose of showing that there has been an admission of liability on 
the part of the defendant sufficient to prevent the claim from being barred by 
the Limitation Act. 

Attorneys for the Plaintiff’ : Babus Rally Nath Mitter tf* Surbadhicary , 

C. E. G. 

NOTES. 

[See albo 3*2 Miid., 410 ; 27 Bom., 515 {contra 17 M. L. J., 469) ; 23 Mad. 9*2 ; 4 Bom. 
L. R. 883, where the deeds were admitted for a collateral purpose. ] 


[26 Cal. 886 ] 

APPELLATE CRIMINAL. 

The 26th January, ISOIJ. 

Pbesent : 

Mr. Justice O’Kinealy and Mr. Justice Stanley. 

The Deputy Legal Remembrancer Appellant 

versus 

S a r n a K a h m i Res pon den t . ‘ 


Bigamy — Complaint by the husband--' Person aggrieved — 
Criminal Procedure Code (Act Vo/ lh98), section — 

Penal Code (XL V of 1H6()), section 49d. 

The husband is a “ person aggri»jvud ” within the me.iiiing of .section 198 of the Criminal 
Procedure Code upon who^e complaint tU'- C'ourt should take cognizance of un offence under 
.section 494 1 of the Penal Code. 


* Criminal Government Appeal No. 4 of 1898. 


t [Sec. 494 ; — Whoever, 

Marrying again during 
the Mc-time of husband 
or Wifj;. 


having a husband or wife living, marries in any case in which 
such marriage is void by reason of its taking place during 
the life of huch husband or wife, shall he punished with 
imprisoiiinent of cilluM* description fora term which may extend 
to seven years, and shall al.qo be liable to fine. 


Exception . — This section does not extend to any person who.se marriage with such 
husband or wife has been declared void by a Court of competent jurisdiction, nor to any 
person who contracts a marriage during the life of a former husband or wife, if such hus- 
band or wife, at the time of the subsequent marriage, shall have been continually absent 
fronr such person for the space of seven years, and shall not have been hoard of by such 
person H'' being :Uive within that time, provided the person contracting such ^bsequent 
marriag*' shall, before such marriage tnke.9 place, inform the person with whom such 
marriage K cf>j» traded, of the real state of facts so far as the same are within bis or her 
knowledge.] 
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(iuBen-Empress v. Bai Bukshmoni% (1886) I. L. R., 10 Bom., 340, and In ihe^tterof 
Ujjala Bewa, (1878) 1 C. L. R., 523, referred to. 

The accused in this case was on the complaint of her husband charged under 
section 494 of the Penal Code with having committed bigamy. The Sessions 
Judge before whom the trial was held, without going into the facts of the case, 
directed the jury to return a verdict of “ not guilty inasmuch as, regard being 
had to the provisions of section 198 of the Criminal Procedure Code, he was of 
opinion that the case could not proceed. The [337] husband in his opinion 
was not a person aggrieved ” within the meaning of that section. The jury 
in pursuance of the direction of the Sessions Judge returned a verdict of “ not 
guilty ” and the accused was acquitted. The Local Government appealed 
against this order of acquittal. 

The judijment of the High Court (O’Kinealy and Stanley, JJ.) was 
as follows : — 

In this case Government has appealed from a decision passed by the 
Sessions Judge of Jessore. 

The accused was tried with the aid of a jury under section 494 of the 
Indian Penal Code, namely, for marrying again during the life-time of her 
husband. The Judge did not try the facts, but he directed the jury that, as a 
matter of law, the husband was not competent to carry on the case under the 
Procedure Code. Section 198 of the Procedure Code runs as follows : “No 
Court shall take cognizance of an offence falling under chapter XIX or chapter 
XXI of the Indian Penal Code or under sections 493 to 496 (both inclusive) 
of the same Code, except upon a complaint made by some person aggrieved by 
such offence,” Section 494 falls between sections 493 to 496, and is therefore 
within section 198. The Judge directed the jury that, as a matter of law, the 
husband is not the “ person aggrieved ” by such off ence, and he thinks that 
the only “ person aggrieved ” is tiie person with whom the second ceremony 
was gone through. If he refers to the words of the section they would show 
him that the grievance may not be confined to a single individual. In the 
case of Queen- Empress v. Bat liukshvwni, (1886) I.L.R., 10 Bom., 340, it was 
admitted by all at the Bar that a husband would be a “ person aggrieved ” 
under section 494; and in In the matter of Ujjala Bexva, (1878) 1 C. L. R., 
623, the Judges were of the same opinion. 

We think, therefore, tWkt the direction of the Court below was not correct, 
and, sotting aside the judgment of acquittal, wo direct that the case be re-tried. 

S. C. H. 


NOTES. 

[Ill (1905)8C.L.J.,38, ^loOKEKJEE, J oil a rc\ icw of the authorities, held that it should 
be deteriniijod with reference to each case who was the ‘ person aggrieved ' ; aud that the 
husband was not the only such person. ] 
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• [ 888 ] APPEAL PROM ORIGINAL CIVIL. 

The 13th and 16th January, 1899, 

Present : 

Sir Francis W. Maclean, k.c.i.e., Chief Justice, Mr. Justice 
Prinsep, and Mr. Justice Hill. 

Madbubmoney Dassee Defendant 

versus 

Nundo Lall Gupta Plaintiff.* 

Landlord and Tenant — Assignment, by tenant, of goodwill, stock-in- trade, fixtures^ 
furniture and chattels — Notice by landlord to lessee and to assignee 
to deliver up possession on expiration of lease, or to pay rent— 

Holding over — Use a'nd occupation — Liability of assignee 
for compensation for use and occupation, 

L assigned to D the stock-in-trade, goodwill, fixtures, chattels aud premises in conneo* 
tion with a certain business carried on by him at the said premises which he held on lease 
from the plaintiff. The deed of assignment contained (inter alia) a provision empowering the 
assignee, in the event of any broach by L of the covenants contained in the said deed, to let 
the premises for any term or terms of years for such rent and under such covenants and 
conditions ah D might think fit ; aud there was a further provision that L should not remove 
any of the stock-in-trade, chattels, Ac., without the pormissiou of D. Shortly before the 
expiration of the lease, the plaintiff served a notice on L to deliver up possession of the 
premises on the expiry of the lease, or to pay an enhanced rent therefor, and a notice on D 
requiring D to deliver up possession, and <itating that, in default, he would hold D jointly 
liable with L for the enhanced rent. D had durwans and a clerk on the promises to see that 
nothing was removed therefrom without his permission. L and D continued to keep the 
Btock-in -trade on the premises after the determination of the lease, and the business was 
carried on as before. The plaintiff subsequently brought an action against D and L for 
compensation for use and occupation of the premises for four months. 

Held (reversing the deci.siou of AMEEU ALT, J.) that the lease did not pass under the 
terms of the assignment to D, and that D was not liable to the plaintiff for compensation 
for the use and occupation of the premises. 

On the 19th August 1891, the plaintiff granted a lease of the premises No. 159 
and 160, Dhiirrumtollah, in the town of Calcutta, to one Joseph Lauter, a 
veterinary surgeon and stable-keeper for a terra, which expired on the Slst August 
1895. On the 30th Septeraher Lauter assigned to one Dwarka Nath Mitter 
[339] the goodwill and his interest in the husines.s of veterinary surgeon and 
stable-keeper as the same was carried on at the said premises, and " all 
the horses, carriages, stock-in-trade, fixtures, furniture and other effects in 
anywise belonging to or used in the said business, and all the right, title, 
interest, property, claims and demands whatsoever of the said Lauter to, in, 
and upon the said business and other the premises ” thereby assigned. The 
assignment contained (inter alia) provisions to the effect that ** on default on 
the part of the said Lauter in payment of the principal money or interest 
thereby secured, or some part thereof, within twenty-four hours after the date 
appointed for payment thereof in case of breach of any of the covenants which 
the said Lauter had entered into with the said Dwarka Nath MiAer, then it 

* Appeal from Originnl Decree No. 85 of ISU? from the decision of Mr. Justice AMES^ 
ALi, dated the 17th August 1897, in Small Osuso Court iransfor suit No, % of 1896. 
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should be lawful for the said Dwarka Nath Mitter, or his executors. &c* at any 
time after the expiry of twenty*four hours from such default or breach of 
covenant to enter upon the said premises, or any other place in which the 
horses, carriages, and other chattels ” thereby assigned, should be or 
should be supposed to be, to seize the said horses, (^c., and either remove 
them or allow them to remain on«the said premises ; and also at any time after, 
the expiry of twenty-four hours from such default to sell the horses, carriages, 
goodwill, chattels and premises ” thereby assigned ; and also at any time or 
times to let the said horses, carriages, goodwill, chaftels and premises, or to 
grant any lease or leases thereof for any term or terms of years upon such terms 
and conditions, and subject to such covenants as ho or they should think fib.’* 
Another clause prohibited Lanter from removing any of the chattels, horses, 
carriages, Ac., without the consent of Dwarka Nath Mitter. 

On and shortly after the 18th July 1895 certain letters passed between 
the pleaders of the plaintiff and Dwarka Nath Mitter, claiming, on the one 
side, rent from Dwarka Nath Mitter as mortgagee in possession of the premises, 
and on the other side, repudiating liability for the rent, and denying that 
Dwarka Nath Mitter was in possession of the promises as mortgagee. 

In July 1895 the plaintiff brought a suit in the Small Cause Court to 
recover from Lauter and Dwarka Nath Mitter the rent of the premises for 
May and June 1895. The allegation against [340] Dwarka Nath Mitter was 
that he was jointly liable with Lauter because he was the mortgagee iu 
possession of the stock-in-trade; but as against Dwarka Nath Mitter the suit 
was withdrawn on the 2l8t August 1895. During the suit, a notice, datud the 
14th August, was, according to the plaintiff, served on Lauter requiring pos- 
session of the premises on the Slst August, and claiming in default an enhanced 
rent of Es. 500 per month in the event of his holding over. A similar notice 
was served on Dwarka Nath Mitter, stating that he would be held jointly 
liable with Lauter for the enhanced rent. They did not vacate the premises. 
Lauter was adjudicated insolvent on the lObh January 1896 ; but the plaintiff 
did not prove for his debt on the insolvency. Meanwhile, Dwarka Nath Mitber 
died. The plaintiff in January 1896 sued Lauter and the representatives of 
Dwarka Nath Mitter for compensation for the use and occupation of the 
premises during the period from September to December 1895, alleging that 
Dwarka Nath Mitter was n mortgagee in possession of the premises, and also 
that he had agreed to pay the enhanced rent. The suit was transferred bo the 
High Court. The learned Judge who tried it (Ameer Alt, J.) found that the 
notice alleged had been served* on Dwarka Nath Mitter; and that his alleged 
agreement to pay the enhanced rent was not proved ; but he held that Dwarka 
Nath Mitter was the mortgagee in possession, and as such was as much in 
the occupation of the premises as Lauter himself, and that his representatives 
were liable for compensation for the period in respect of w^iich the suit was 
brought. He, therefore, gave a decree in favour of the plaintiff with costs 
other than the costs of trial of the issue as to the alleged agreement. 

The defendants appealed. 

Mr. Palit and Mr. H, D. Bose for the Appellants. — Dwarka Nath Mitter 
was never in possession of the premises as mortgagee; he simply had adurwan 
and a clerk there to take charge of the horses, carriages. Ac., and to see that 
they were not improperly removed, not to be in possession of the premises on 
his behalf. 

The cfuestion raised by the learned Judge as to whether there had been use 
and occupation does not arise, because the plaint was based on an express 
oontraot. If Dwarka Nath Mitter had been [841] a sub-tenant of Lantre’s, or 


223 



l.L.B. 26-Cal. 842 madhubmonev passes v. 

even it he had heen a trespasser, he would not ho liable in an action for 
oompensation for use and occupation. 

On the plaintiff’s own evidence it is clear that Lauter was not holding 
over after the determination of the lease, for he says that Lauter made a new 
agreement with him to pay the enhanced rent. And that being so, there could 
be no holding over by Dwarka Nath Mitter. * A suit and a decree for compen- 
sation for use and occupation must be based upon some tenancy. No contract 
of tenancy can be created in such a case as the present. Marquis of Camden 
V. Battcrhury, (1860) i C. B. (N. S.) 864, “(878). And in all tenancies by 
sufferance there is an underlying assumption that the letting was by implica- 
tion : there must have been a previous permission to enter into possession. 
[PRINSEP, J., referred to the passage in Woodfall on Landlord and Tenant, 
16th edition, 'p. C)!! : “ \ lessee or his assignee .... trespasser”.] But 
the holding over must be by the tenant — in this case, Lauter ; Dwarka Nath 
Mitter never was a tenant. The plaintiff is endeavouring to convert his notice 
into a contract, which he cannot do. The decision in Hellier v. Sillcox, (1850) 
19 L. J. (N. S.) Q B., 295, on which the respondents rely, is explained in 
Churchward v. Ford, (1857) 2 H. and N. 446 (449), and does not assist them. 

The Court called upon the respondent's Counsel. 

Mr. Pugh (with him Mr. Tlill and Mi*. Dunne) for the Respondent. — The 
argument against us is that the question of use and occupation does not arise. 
But it was sufficiently raised before the lower Court. It was argued without 
objection on the defendants’ part ; and there is no ground of appeal with regard 
to it. 

It is said that there was no holding over. But it was clearly the interest 
of Dwarka Nath Mitter that he and Lauter should not be ejected, but should 
be allowed to have the promises for carrying on the business, which otherwise 
would have suffered greatly. The mortgage was a mortgage, not of the stock- 
in-trade [ 342 ] merely, but also of the business and goodwill. Any interest 
that Lauter had in these premises Dwarka Nath Mitter got. He was entitled 
to carry on the business ; and he did carry it on, through Lauter, and ho got 
possession of the premises by his durwan and clerk. And for the purpose of 
looking after the stock-in-trade, he took possession of the premises. He was 
de facto in occupation of them, and it was essential that he should be, as the 
lease was coming to an end, and he had had the notice referred to served on 
him. At the time of the mortgage it was not an entry as a tenant ; but even 
if he did not enter as a tenant at all. still the relation of landlord and tenant 
might arise by a notice given and a subsequent occupation. On the evidence 
there is use and occupation by Dwarka Nath Mitter prior to the end of August. 
On the 14th August the plaintiff did take steps to create the relation of landlord 
and tenant as from the expiration of the lease. The use and occupation by 
Dwarka Nath Mitter date from the time when he went into possession under 
the deed of assignment ; Lauter’s tenancy is a distinct matter. A man may 
occupy a place by putting his goods there; residence is not necessary. The 
occupation in such a case as this must be actual, de facto, occupation. Robinson 
V. Briggs, (1870) L. R., 6 Exch. 1. Where a grantor of a bill of sale makes 
over his goods in such a way that the grantee’s durwans open and close the 
place of business (as they did in this case), and wait there to see that nothing 
is removed therefrom, the grantor is no longer in occupation. The assignment 
is of the goodwill, as well as of the stock-in-trade, and that is inseparable 
from the enjoyment of the premises. But then Dwarka Nath woutd be liable 
as assignee of the lease. But he has power under the assignment to let the 
premises on lease upon such terms as he may think fit. Lauter also agreed 
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to pay the rent; and the object of that was to maintain Dwarka Natlt Hitter’s 
hold on the premises. He nev6)r said so in any form ; and his whole conduct 
indicated the contrary.' It is not correct to say tliat an action for compensa- 
tion for use and occupation must be based on a contract, express or implied ; 
it is more accurate to say that the defendant must have held or occupied the 
premises as tenant thereof to the plaintiff', [343] or by his permission or 
sufferance — Woodfall on Landlord and Tenant, 16th ed., p. 671. The implied 
contract is raised by law from the fact that land belonging to the plaintiff has 
been occupied bv the defendant ^bv the plaintiff’s pcrftnssion — G^ihson v. Kirk, 
(1841) 1 Q. B.. 850 (856). 

Mr. Hill on the same side. —The very assignment of the goodwill shows 
that it was to carry with it the right of occupation of the premises where the 
business was carried on. The powers of the assignee, in the everit of breach 
of covenant by Lauter, included a power to let the premises for a term of years; 
and that expression, while appropriate to any lease of the business premises, 
is certainly not appropriate to the hire ol horses. After default made, Lauter 
was only a licensee for the purpose of carrying on the business. No doubt the 
holding over would he primd facie a holding over by Lauter. But there are 
other circumstances ; and those are that he could not remove the furniture, or 
even his name-plate on the door, nor could he carry on business elsewhere. All 
^.he fixtures and chattels wore conveyed by the assignment ; they passed by title, 
and not under any consideration operating in bankruptcy, such as apparent 
possession. The plaintilf was at hborty to allow both Dwarka Nath Hitter and 
Lauter to remain on the premises, and hold them jointly liable, though either 
of tliom was at liberty to go out. A's between the landlord and Lauter, the 
latter could have gone out; bub as between Lauter and Dwarka Nath Hitter, 
Lauter’s hands wore tied, so that the occupation was the occupation of Dw’arka 
Nath Hitter, because he was the only person who could make any effective 
choice in the matter. 

Mr. Palit, called on by the Court only as to the effect of tlio notice and as 
to the argument that the assignment passed the lease of the premises, cited in 
reply Churchward v. FordflSbl) 2 H. and N., 446 ; Towerson v. Jackson, L. R., 
(1891) 2 Q. B., 484 ; Ihbs v. liichardson, (1839) 9 Ad. & E., 849 ; Moore v. Greg, 
(1848) 2 Phillips, 717, and Cox v. Bishop, (1857) 8 De. G. M. and G., 815. 

[344] Hr. Pugh in reply on the authorities. 

The following judgments were delivered by the Court (Maclean, C d., and 
Prinsep and Hill, JJ.) 

Maolean, C.J. — On the 29th of August 1891, the plaintiff in th(? piesent 
suit granted a lease of certain premises No. 159-160, Dhurumtollah Street, in 
Calcutta, to one Joseph Lauter for a term which expired on the 31st August 
1895. On the 30ch September 1893, Joseph Lauter assigned the goodwill and 
interest and the stock-in-trade, trade fixtures, &c., in the business which he 
then carried on as a veterinary surgeon and livery stable-keeper, on the above 
premises, to one Dwarka Nath Hitter, wdio has since died, and w'hose repre- 
sentatives are the defendants in the present case. 

1 will deal at once with the question of the construction of the above 
assignment before going into the further facts of the case. It is contended for 
the plaintiff that the assignment passed the lease as well as the stock-in-trade 
and trade fixtures, etc., but that contention is not, in my opinion, well founded. 

A distinction is drawn between the leasehold premises themselves and the goods 
and chattels in and upon them. Tiie plaintitf says that the lease passed under 
the terms, “ goodwill and interest of the said Joseph Lauter in the business of 
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veterinary surgeon but I am unable to accept this view, or to say that under 
these words Dwarka Nath Mitter became* the assignee of the lease, and in 
expressing this opinion I am not unmindful of the clause to be found at page 29 
of the Paper Book, which gives Dwarka Nath Mitter a power in certain events, 
not only to sell the chattels, hut also to grant a lease of the premises. But in the 
view I take of the case I am not satisfied that.this question is very material. 

Passing on to the history of the case, it appears that on the 18th of July 
1865! a suit was brought bv the plaintiff in the Small Cause Court against 
Joseph Lauter and Dwarka Nath Mitter to ifecover Bs. 740 as the rent of the 
premises for the months of May and .Tune 1895, at the rate of Bs.STO per month. 
It is clear from the letter of the 11th of June 1895, \vhich is set out at page 
45 of the Paper Book, what was the position which the plaintiff thought the 
appellant occupied in relation to those premises. 

[345] The plaintiff treated Dwarka Nath Mitter as mortgagee in possession 
of the premises themselves and as jointly liable with Joseph Lauter for the 
rent. That position Dwarka Nath Mitter repudiated, and doubtless, in conse- 
quence of the letter of the 19th of August 1895, which is set out at page 47 
of the Paper Book, tlie suit in the Small Cause Court was withdrawn as against 
Dwarka Nath Mitter, and the plaintiff had to pay his costs. In that letter, 
Dwarka Nath Mitter, through his pleader, repudiates any tenancy, and tells 
the plaintiff what his position is. He says : “ What he” (meaning his client, 
Dwarka Nath Mitter) '' contends is that he is not the tenant of your client, 
nor he is hound to pay to your client the rent which ho had sued him for. 
Your client well knows the fact that my client has a lien over the stock-in- 
trade of the said Joseph Lauter, as he has advanced Bs. 15,000 to him on the 
security of the same.” 

On the 14'th August 1895, the plaintiff served Dwarka Nath Mitter with 
the notice, which will be found at page 25 of the Paper Book, and great 
reliance is placed by the respondent on this notice. The plaintiff also sent A 
notice to Joseph Lauter, which will be found at page »34 of the Paper Book. 

According to the statement in the plaint Joseph Lauter " consented to 
the said enhancement of rent,” which means, if it mean anything, that he 
consented to hold over on those terms. Dwarka Nath Mitter died on the 21st 
of November 1895, Lauter became a bankrupt on the 10th of January 1896, 
and on the 23rd of January 1896, this suit was instituted, claiming as against 
the representatives of Dwarka Nath Mitter Bs. 2,000 for the rent, use and 
occupation of the premises for four months, viz., September, October, November 
and December 1895. 

Mr. Justice Ameer Ali gave judgment in favour of the plaintiff, and 
hence the present appeal by the representatives of Dwarka Nath Mitter. 

Two questions arise for our consideration : Firstly, whether the allegation 
made by the plaintiff th it Dwarka Nath Mitter agreed to become tenant of the 
premises upon the terms of paying Bs. 500 a month is made out, and, if not ; 
secondly, whether the plaintiff is entitled to recover the sum of Bs. 2,000 upon 
the footing of use and occupation of the premises by Dwarka Nath Mitter. 

[346] The learned Judge in the Court below has found as a fact that the 
agreement set up by the plaintiff has not been made out, but the respondents 
invite us to reverse that conclusion. 

Jhe agreement is not supported by any documentary evidence, and 
virtually the opiy evidence in support of it is the evidence of HarisfasOhunder 
Bibwas, who was the sirkar of the plaintiff. He speaks of a certain conver- 
sation with Dwarka Nath Mitter, but no rent-bills are produced, and, as 
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ftgainst a dead man, I am not disposed to place much reliance on this bvidence, 
in which there are passages which show that it must be accepted with the 
greatest caution. For instance, he tells us at page 12 of the Paper Book that 
the reason for not making out rent-bills was because of the uncertainty as to 
who was to pay the rent. But how could there be any uncertainty as to 
that, if there was, as he says, a clear agreement that Dwarka Nath Hitter was 
to pay it? Furthermore this story is inconsistent with the evidence of Joseph 
Lauter, who was called as a witness for the plaintiff, and he says at page 20 : 
** There was a conversation between us as to notice Ut the end of September. 
I said, the ** lease is over, and Mr. Gupta has put the rent to Es. 500. What 
am I to do. I can't got money enough in. Will you help me ? ” And he said 
he would. He said, ‘ Sonnie, I will help you. I will give you Rs. 2,000, and 
he will help with the rent up to the end of the season. *This was the 
conversation when the two nephews were present. I cannot give you the 
exact date. I would know the nephews if I see them.” That is the evidence 
of their own witness, and it is perfectly inconsistent with the view that 
Dwarka Nath Hitter was under the impression that he had entered into 
an agreement with the plaintiff to pay any rent in respect of theso premises, 
or to become, as between himself and the plaintiff, the tenant of the premises. 
Again, after Dwarka Nath Hitter’s death, the plaintiff treated Lauter as 
in occupation of the premises, as appears from the letter of the 18th of 
January 1896 set out at page 60 of the Paper Book : “We are instructed 
by Babu Nundo Lai Gupta, owner of the premises Nos. 159-160, Dhurum- 
tollah Street, hitherto in the occupation of the insolvent above named, 
to request you will be so good as to see that the property belonging to 
the said insolvent is removed at once, and the premises vacated in the course 
[8(7] of a day or two,” and so forth. That is only a few days before the 
present plaint was bled, and that letter shows that the view then taken by the 
plaintiff was that the premises were, up to the time of the letter, in the occupa- 
tion, not of Dwarka Nath Hitter, but of the insolvent, and is absolutely 
inconsistent with the idea of any agreement by Dwarka Nath Hitter to become 
the tenant. I agree with Mr. Justice Ameer Ali upon this part of the case. 

Then, is the plaintiff entitled to recover any thing upon the footing of use 
and occupation ? To enable the plaintiff to recover upon that footing, there 
must be a tenancy, expressed or implied, there must be evidence of the existence 
of the relation of landlord and tenant, and of an entry into and occupation of 
the premises attributable to that tenancy. W^here are those requisites to be 
found in the present case ? There is no evidence to support a claim upon the 
footing of use and occupation. 

I have already pointed out that by bis plaint the plaintiff' says that 
Lauter consented to hold over, and this is consistent with the letter of the 18tb of 
January which treats Lauter as in occupation of the premises. The case made 
by the plaintiff is that Dwarka Nath Hitter was in possession of the leasehold 
premises as mortgagee in possession. To my mind he was nothing of the sort. 
Under the deed be was entitled to keep a durwan on the premises, and clerk 
in charge of the books, &c. He put the durwan and clerk on the premises not 
to take possession of the premises, but to look after the chattels assigned to 
him by way of mortgage, and he did so on the very day that the deed was 
execut^ ; and so matters remained up to the time of Dwarka Nath Hitter’s 
death. There was no change in the position, and he never took possession as 
martgagee of the leasehold premises. But if he had, I do not appreciate bow 
this would have assisted the plaiutiff. The mere fact of his being in possession 
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would n6t constitute the relation of landlord and tenant, so as to entitle the 
plaintiff to sue for use and occupation. 

But it is said that a tenancy is to be implied from the notice of the 14th 
of August, Dvvarka Nath Mitter being in possession as mortgagee of the 
leasehold premises. I have exposed the fallacy of this latter view. 

But, even if he were, the mere service of such a notice — and [848] when 
it was served Dwarka Nath Mitter according to the plaintiff’s evidence, that of 
the man who took the^ notice, said he had nothing to do with it —will not 
constitute a tenancy. A mere notice such a^' that given in this case does not 
constitute a contract. When the tenancy terminated on the 31st of August 
the plaintiff could have adopted one of two courses. He could have turned 
La u ter and his horses and carts and diattels into the street, or he could have 
madt^ a bargam with him or with Dwarka Nath Mitter for a fresh tenancy. As 
regards the latter, he adopted neither of these courses, but on his own statement, 
be did make a bargain witli Lauter to hold over on an enhanced rent. 

There was no express tenancy between the plaintiff and Dwarka Nath 
Mitter , nor is there anything in the circumstances from w^hich any such 
tenancy can bo reasonably implied. The facts all tend the other way. 

Upon this part of the case I am unable to agree with the learned Judge 
in the Court below, and speaking with every respect I am at a loss to appreciate 
the bearing of the case upon which he appears to place so much reliance, 
namely, the case of Ex parte ^'ational Guardian Assurance Co. In re Francis^ 
(1878) L. R., 10 Ch. D., 408 (413), a long quotation from which is set out in 
the judgment. I may add that 1 scarcely think we should have heard of the 
present claim had Lauter not hecome a bankrupt. 

For the reasons 1 have given, tho appeal must be allowed. The suit ought 
to have been dismissed, and must now be dismissed with costs as against the 
representatives of Dwarka Nath Mitter, including the costs of the appeal. 

Prinsep, J. — I concur and have nothing to add. 

Hill, J. — I also agree with the views expressed by the Chief Justice. 

Appeal allowed. 

Attorneys for the Appellant : Messrs. Sen it Co. 

Attorneys for the Respondents : Messrs. Morgan d Co. 

H. W. 
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[849] ORIGINAL CIVIL. 


'The 12th January, 1899. 

Present : 

Mr. Justice Sale. 

Lulchmanen Chotty 
. versus 

Siva Prokasa Modeliar.** 

Hindu Law — Joint family — Partnership —Infant sons — Mitakshara laio — 

Promissory note, Suit on — Non-joinder of parties — Pleas in bar of suit. 

Ill a suit on a promissory rioto execuiod by the defendant in favour of a firm whose original 
partners were two brothers-, one of whom had previously died, leaving an infant son surviving, 
while the other, who also had infant sons, was at the date of the execution of the note, sole 
surviving partner of the firm : 

Held, that a Hindu infant who by birth or inheritance becomes entitled to an interest in 
a joint family business docs not necessarily become a member of the trading partnership 
carrying on the business. There must be some consentient ac-t to that effect on the part of 
the infant and his partners. Even, therefore, where parties are governed by the Mitakshara 
law an infant need not be joined as a co-pIaintiff in a suit by the father to recover a trade 
debt. Decrees obtained in such suits by or agaiii.st the managers of the business are pre- 
sumed to have been obtiiinod by or against them in their representative capacity, and will be 
binding on the whole joint famil>. 

Bxs^essur Lall Sahoo v. LncJimcssur Stngh, (1879) L. R., 6 I. A., 233 ; Pctuni Doss v. 
Ramdhone Doss, (1848) Taylor, 279, and Ramsebuk v. Hamlall Koondon, (1881) I. L. R., 
6 Cal., 816, rcferied to. 

The plaintiff and one A. R. L. N. Rainanathen Clietty were undivided brothers 
constituting a joint family governed by the Mitaksh-ara law. They carried on 
a business togetlier at Dovakotta in the Madras Presidency, and subsequently 
opened a branch business in Calcutta in the name of Ramanath Chetty, who 
was the elder brother, which was managed on their behalf by a gomastah of 
the name of Viena Ramani^tlion Chettv. In 1889 moneys were advanced to 
the defendant by the Calcutta firm through the gomastah. In March 1890 the 
plaintiff's brother, Ramanathen Chetty, died intestate leaving an only son. 
The business continued in the rfame of the deceased brother, anc! there were 
further monetary transactions between the linn and the [350] defendant, and 
an account was finally taken and adjusted of the dealings between the defend- 
ant and the firm ol Ramanalhen Chetty, when a sum of Rs. 12,000 was found 
due by the defendant to the firm, and for tliat sum and interest a promissory 
note, the subject of this suit, was executed by the defendant in favour of the 
firm on Slst January 1891, and given by the defendant to the gomastah Yionai, 
Ramauathen Chetty for and in respect of the debt due to the firm. 

The defendant relied mainly in bar of the suit on the plea that all 
necessary parties to the suit had not been joined as plaintiff's. 

The plaintiff, it was proved, had four sons living, the eldest of whom was 
nine or nine and-a-half, while the voungest was born since the institution of 
the suit. The son of the deceased brother Rainanathen Chetty died after the 
institutiorbof the suit, leaving only a daughter. The plaintiff and his brother 
Ramnnathen Chetty carried on their business both in Calcutta and at Dovakotta 

" ~ ^^i-iginal Civil Buit No. G5 of 1895, 
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jointly for the benefit of themselves and their families, and since the death 
of the plaintiff's brother the businesses iwere carried on for the benefit of 
the members of the joint family by the plaintiff as the manager or head of 
the family. 

The defendant raised the contention that as the family was governed by 
the Mitakshara law the plaintiff's sons on birth became co-sharers in the joint 
family properties, which included the note in suit ; that they succeeded to a 
shave in the joint family property by inheritance on the death of their father’s 
brother Bamanathen Chetty ; that as such co-sharers they were necessary 
parties to the suit, and should have been joined as plaintiffs. It was not, 
however, shown that the infants had been admitted into the trading partner- 
ship or taken any part in the business or exercised any control therein, or that 
the business was an ancestral business, or that the Calcutta business was 
started by the brothers with ancestral funds as distinguished from their 
own acquisitions. 

None of the plaintiff's sons were in existence at the time the dealings with 
the defendant commenced. At the date of the execution of the note in suit 
the plaintiff’s eldest son was prob ibly in existence, and the plaintiff's brother’s 
son was also in existence, but it did not appear when he was born. 

[351] Mr. Chakravarti (Mr. Woodroffe with him) for the Plaintiff. — This 
suit is brought on a promissory note executed for the sum of Rs. 12,000. The 
execution of the note is admitted, and the only defence is whether the plaintiff 
is entitled alone to maintain this suit. The note is in the name of the firm 
under wiiich the Calcutta business was carried on. The note remained with 
the agent of the firm and was afterwards made over to the custody of the 
plaintiff. At the time the note was given the plaintiff was the sole partner of 
the businoss.1 His other partner was dead. We are now suing as the sole 
partner of the firm in whose favour the note was given. Lindley on Partnership, 
5th Ed., p. 274. There is no question as to any assignment. At the date 
the note was given there is no doubt that the plaintiff’s brother was dead. 

Mr. Henderson (Mr. Kniqht with him) for the Defendant. — The property 
of the firm was joint. The suit should be brought in the joint names and not in 
the name of the plaintiff alone. Ramsebak v. Bamlall Koondoo, (1881) I. L. B., 
6 Cal., 815. The eldest son of the plaintiff was alive at the time of these 
transactions, and, if it was joint property, each 8on*at the time of birth became 
interested in the firm. .\t no time was Lutchmanon Chotty entitled to the 
exclusion of his sons. Surju Prasad Singh v.. Kwahish Aliy (1882) I. L. R., 
4 All.. 512, Woodrofie’s Evidence Act, pp. 620, 692. 

Mr. Chakravarti in reply.— The fact that an infant has an interest in 
the firm does not make him a necessary party to the suit, see section 247, 
Indian Contract Act. The case of Ramsebak v. Bamlall Koondooy (1881) 
I. L. R., 6 Cal., 815, does not assist the Court. There was no question 
there as to any party being an infant. There the parties were the actual 
partners. There was no infant. But if a member of a family takes out 
funds and starts a business of his own there is no presumption that there 
is any joint family business. If the infants do not become partners why 
cannot the sole surviving partner alone sue. In the case of the minor the 
contract must have been with the guardian. Every partner is entitled to 
give a discharge, but an infant cannot : Bampartab Samratkrai v. Foolibait 
(1885) I. L. R., 20 Bom., 767. [382] Besides, three or four members of a 
Mitakshara family may start a business and all contribute out of the ^oint funds 
of their family, but that does not make it a joint family business. Tlie cases 
cited are cases of an ancestral business where the right accrues by inheritance. 
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There is no evidence here that the infants were taken in as partners. If 
two persons choose to start a business of their own and a son is born does he 
imnaediately become a partner in the business ? He must be admitted or become 
so by law. Each partner is an agent of the other, but an infant cannot be the 
agent of all. [Sale, J. — An infant can be made liable by a manager to a certain 
extent in an ancestral business.] Persons without their consent cannot be made 
partners, and these infants are of such tender years that they cannot give their 
consent. The letters of administration show that this was a business stanted 
with their own money by the brothers. Mayne's Hindu Law, section 274 ; 
Trevelyan on Minors, p. 186. Bungsep^ Singh v. Soodist Lall, (1881) 1. L. B., 
7 Cal., 739, and Arunachala Pillai v. Vythialinga MudaLiyar, (1882) I. L. H., 
6 Mad., 27. The plaintiff besides is the manager of the family. 

Sale, J. — The plaintiff in this case claims judgment for the amount of 
principal and interest due on a firoinissory note executed by the defendant on 
the 31st January 1891. 

The note is executed in favour of A. E. L. N. Ramanathen Ohetty. It 
appears that the plaintiff and one A. R. L. N. Ramanathen Chetty were 
undivided brothers constituting a joint family governed by the Mitakshara law. 
They carried on a business together at Devakotta in the Madras Presidency 
and subsequently opened a branch business in Calcutta in the name of 
Ramauath Chatty, who was the elder brother, which was managed on their 
behalf by a gomastah of the name of Yiena Ramanathen Chetty. In the year 
1889, dealings were commenced with the defendant, moneys being advanced to 
him by the Calcutta firm through their gomastah Yiena Ramanathen Chetty. In 
the month of March 1890 the plaintiff's brother Ramanathen Chetty died 
intestate leaving an only son. The business in Calcutta was continued in the 
name of the deceased brother, and there were further dealings between the 
[863] firm of Ramanathen Chetty and the defendant till some time shortly 
before the execution of the promissory note in suit. It has been proved that 
an account was taken and adjusted of the dealings between the defendant and 
the firm of Ramanathen Chetty ; that a sum of Rs. 12,000 was found due by 
the defendant to the firm ; and that for that sum and interest the note in suit 
was executed in the name of the firm and was given by the defendant to the 
gomastah Yiena Ramanathen Chetty for and in respect of the debt due to the 
firm. The defendant has *filed three different written statements raising 
various grounds of defence, and there has been a considerable body of evidence 
adduced both at the hearing and on two commissions which wore issued 
by this Court. At the hearing no serious attempt was made upon the 
evidence to contest the plaintiff’s claim on the merits, but a plea of non-joinder 
of parties as plaintiffs was relied on in bar of the suit. The plea was raised 
in the second and third written statements after evidence had been taken on 
the first of the commissions issued by this Court. The facts which have been 
proved, and which it is necessary to state relative to this plea, are as follows . 
The plaintiff has now four sons living, the eldest of whom is nine or nine and- 
a-half years old, the youngest having been boro since the institution of this 
suit. The son of the plaintiff’s brother Ramanathen Chetty has died since the 
institution of this suit leaving only a daughter. The plaintiff and his brother 
Ramanathen Chetty carried on their business both in Calcutta and at Devakotta 
jointly for the benefit of themselves and of their families, and since the death 
of Ramanathen Chetty the businesses have been carried on for the benefit of 
the members of the joint family by the plaintiff as the manager or head of the 
family. It has not been shown by whom the Devakotta business was started, 
Dor has it been shewn that it was ancestral business, that is to say, a business 
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which'descended to the plaintiff and his brother from their father or their 
ancestors. Nor does it appear that the C^Ucutta business was started by the 
brothers with ancestral funds, as distinj^u shed from their own acquisitions. 
None of the plaintiff’s sons were in existence at the time the dealings with the 
defendant commenced. At the date of the execution of the note in suit [354] 
the plaint! IT’s eldest son was probably in es^^stence, and the plaintiff’s brother’s 
son was also in existence, but it does not appear when ho was born. 

It is contended tljat the family being governed by the Mitakshara law, the 
plaintiff’s sons on birth became co-.sharers in the joint family properties, 
which included the note in suit, and that ujoreover they succeeded to a share 
in the joint family property by inheritance on the death of their father’s brother 
Ramanathen Chetty, and that as such co-sharers they are necessary parties to 
the suit, an9 should have been joined as plaintiffs. A plea of non-joinder of 
plaintiffs in an action of contract is a plea in bar of the suit, and if established 
at the hearing must, as explained in the case of Ramsebukv. Ramlall Koondoo^ 
(1881) I. L. R., 6 Cal., 815, result in the dismissal of the suit. 

No authority has been cited to show that infant members of a Hindu 
co-parcenary must be joined as co-plaintiff's in suits to recover claims arising 
out of a joint family business managed by adult members of the family. A 
debtor of a firm carrying on a joint family business is no doubt entitled to insist 
that all his co-contractors should join as plaintiffs in a suit instituted to recover 
the debt, but on what principal can it be said that infants, possibly of tender 
years as in this case, who are not shown to have been admitted into the trad- 
ing partnership or to have taken any part in the business or exercised any 
control therein, are in any sense co-contractors of the debtor ? A trade like 
other personal property is descendible amongst Hindus, but it does not follow 
that a Hindu infant, who by birth or inheritance becomes entitled to an 
interest in a joint family business, becomes at the same time a member of the 
trading partnership which carries on the business. He can only become a 
member of the partnership by a consentient acton the part of himself and his 
partners, and it was on this ground held by the late Supreme Court that an 
infant of tender years, whose name was used in a partnership business, need 
not be joined as a co-plaintifif in a suit by the father to recover a trade debt. 
Petum Doss v. Ramdhone Doss, (1848) Taylor, 279. 

[865] It is true that the parties in that case were not governed by the 
Mitakshara law, and that the infant was not entitled to a share in the joint 
estate, hut it seems to me that the same principle would have applied if the 
infant bad been a member of a co-parcenary governed by the Mitakshara law. 

In the case of Ramsehuk v. Ramlall Kooudoo, already cited, the plea of 
non-joinder was held to be established on principles applicable to a case of an 
ordinary contractual partnership, although the plaintiffs, both original and 
added, were all members of a joint family governed by the Mitakshara law, and 
the debt sought to be recovered was a debt due in respect of the joint family 
business. Moreover, it is not necessary, in order to bind the interest of infant 
members of a Hindu co-parcenary, that they should be joined as co-plaintiffs 
in suits instituted by the adult members of the family who carry on the joint 
family business or contracts entered into with the firm, because decrees 
obtained in such suits by or against the managers of the business will be presumed 
to.have been obtained by or against them in their representative capacity, and 
will be binding on the whole joint family- Bissessur Lall Sahoo v. Ltichmessur 
Singh, (1879) L. R., 6 I. A., 233. It is settled law in England that dormant 
partners may join as co-plaintiffs in suits on contracts entered into with 
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the firm, but that they need not do so — Lindley on Partnership, 5th Edition, 
Vol. I, p. 276. 

It would seem that this rule would apply with greater force to the case 
of infant co-sharers of a Hindu joint family, who have not in fact been admitted 
into the trading partnership by which the family business is carried on for the 
mutual benefit of all the members*of the family. 

In the present case the evidence shows that the only original partners of 
the firm in whose name the note, in suit was given wore the plaintiff and 
his brother Ramanathen Chetty, and upon the death of the latter, and at the 
date of the note, the plaintiff was the sole surviving partner of the firm, and 
that as such and as the managing member of the family he continued to carry 
on the business of the firm in Calcutta, until it was closed. 

[356] These facts in my opinion are sufficient to establish the plaintiff’s 
right to maintain this suit in his own name, without joining his sons as co- 
plaintifts. Nor is the gomastah Viona Ranjanathen Chetty a necessary party to 
this suit, as it has been shown that the defendant’s dealings with him throughout 
were as agent of the firm, and that it was in that capacity the note in suit was 
given to him. 

The result is that there must be judgment for the plaintiff for the amount 
claimed with costs of suit, including the costs of the commissions on scale 2. 

.Attorneys for the Defendant : Messrs. Or/*, Robertson Burton. 

Attorneys for the Plaintiff : Messrs. Wilson k Chatteriee. 

C. E. G. 


NOTES. 

[As regards he liability of an infant member, see also 21 M.L.J., 6J0 : 26 Mad., 336; 
(1906) 29 All., 176; (1903) 26 All., 378 ; 19T.C., C (Cal.). 

As regards the manager’s representative capacity, sec also 34 Bom., 72 ; 32 Mad., 28i ; 
82 All., 183 ; 30 Bom., 477 ; 29 Cal., 583 ; 27 M.L J., 621 ; 36 All., 383. j 
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APPELLATE CIVIL. 

2' he y.Sth January, 1899. 

Present : 

Mr. Justice Banerjee and Mr. Justice Rampini. 


Kashi Chandra Chuckerbutty Plaintiff 

versus 

Kailash Chandra Bandopadhya and others Defendants’* 


Mesne profits, Stnt for — Turn of worship — Right of suit — A suit for wasilat 
in respect of profits derived from a turn of worship^ whether maintainable, 

A suit for wasilat in respect of profits derived from a turn of worship, which are in their, 
nature uncertain and voluntary, is not maintainable. 

Ramessur Mookerjee v. Ishan Chunder Mookerjee, (1868) 10 W. L., 467, followed. 

This appeal arose out of an action for mesne profits. The allegation of the 
plaintiff ^as that he had purchased a jama out of the debiUter of a goddess 

~ ’ — . - 

* Appeal from Appellate Decree No. 1427 of 1897, against the decree of Babu Jogendra 
Nath Roy, Subordinate Judge of Jcssorc, daino the 5th of May 1897. reversing the decree 
of Babu Puma Chandra Chowdhry, Munsif of Narail, dated the 27th of May, 1896. 
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Kali in 'the village of Lakshmipur, as also the right to the turn of worship 
of the said goddess, in the name of his wife, hut that the defendants dispossessed 
him from the said jama and turn of worship on the 1st Aughran 1299; 
that he had then to institute a suit against the defendants to recover posses- 
[367] sion of the said jama and turn of worship, a decree was passed in his 
favour, and in execution of that decree he hi»d obtained possession of the land 
in dispute, as well as of the turn of worship. The plaintift thereupon brought 
this^action for recovery of profits, (realized from the land as well as from the 
turn of worship), w^iicl! were unjustly appropriated by the defendants, for the 
period he was kept out of possession by tliem. The defence mainly was that 
the suit was not maintainable, atid that the claim was excessive. The Court 
of First Instance decreed the plaintifi’s suit against the defendants Nos. 1 and 
3 for a certain amount, and dismissed the suit against defendant No. 2. On 
appeal by defendant No. 3 to the Subordinate Judge the whole suit of the 
plaintiff was dismissed. From this decision the plaintiff appealed to the High 
Court. 

Babu Surendra Chunder Sm for the Apjpellant. 

Babu Tara Ki shore Chowdhry and Babu Bidhu Bhusan Ganguli, for the 
Respondents. 

The judgment of the High Court (Banerjee and Rampini, J.) was 
as follows : — 

This appeal arises out of a suit for wasilat in respect of a certain turn of 
worship and of certain land. The suit was brought against three persons. 
Their defence was, shortly, a denial of liability. 

The Court of First Instance decreed the suit against defendants Nos.l and 
3 for a certain amount, and dismissed the suit as against defendant No. 2. 
Thereupon defendant No. 3 preferred an appeal, and, on the appeal of that 
defendant, the whole suit has been dismissed by the Lower Appellate Court, on 
the ground that no suit for wasilat could lie in respect of profits derived from 
a turn of worship. 

In second appeal it is contended, on behalf of the plaintiff appellant, first, 
that the Lower Appellate Court is wrong in holding that no suit for wasilat, in 
respect of profits derived from a turn of worship, could lie ; and, secondly, that 
the Lower Appellate Court is wrong in dismissing the whole suit wlien a part 
of the claim was for wasilat in respect of land. * 

[368] We are of opinion that the first contention of the appellant is 
antenable. It has been found, and it is practically undisputed, that the offer- 
ings to the idol, which con.stituted the profits of the shebait during his turn of 
worship, are in their nature uncertain and voluntary. That being so it cannot 
be said that the plaintiff is entitled to recover from the defendants that which 
they have received out of the offerings made by votaries during the time that 
the worship was performed by them, even if the plaintiff was the person enti- 
tled to perform the worship during that time. In so far as the offerings were 
intended for the idol the plaintiff can have no personal claim to them, and in 
so far as they were intended for the shebait of the idol they, being in their 
nature voluntary, must be taken to have been intended for the person who was 
then performing the worship, whether rightfully or wrongfully, as against any 
other person who had a better title to perform the worship during the same time. 

• Upon neither view can the plaintiff claim to recover the amount. 

it has been argued that, if the plaintiff’s right to perforin the worship 
during his proper turn had not been interfered with by the defendant, he 
would have made some profit. But what the amount of that profit would have 
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been is wholly uncertain, and there is no knowing whether any votaries would 
have paid anything if they knew that it would go to the plaintiff, and not to 
the defendant, who was then actually perfornaing the duties of a shebaiL 

The view we take is in accordance with the decision of this Court in the 
case of Bamessur Mookerjee v.lshan Ghundcr Hooker jee, (1868) 10 W.R., 457. 

The second contention of the ’appellant is one on which he is entitled to 
succeed. The plaint shows that the suit was for wasilat in respect, not pnly 
of a turn of worship, but also of certain land ; and, so £ar as the latter claim 
goes, it is not disputed that the suit is maintainable. 

The learned Vakil for defendant No. 3 asks us to absolve his [359] client 
from liability on the ground that defendant No. 3 did not interfere with the 
possession of the plaintiff. 

Whether that is so or not is a question of fact which will have to be 
determined by the Lower Appellate Court. 

The result is that the decree of the Low^er Appellate Court must be set 
aside and the case sent back to that Court in order that it may dispose of the 
appeal after determining the question, what is the amount the plaintiff is 
entitled to recover as mesne profits on account of his having been kept out of 
possession of the land referred to in the plaint, and against which of the 
defendants. Other questions arising in the case will also have to bo dealt 
with by the Lower Appellate Court. 

The costs of this appeal will abide the result, and will be awarded in pro- 
portion to the success and failure of the parties in tlie Lower Appellate Court. 

S. C. G. Appeal allowed. Case remanded. 


NOTES. 

[ This was dissented from in (1907) 17 M. L. J. 498 ; see also (1899) 27 Cal. 80. 3 
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CRIMINAL REVISION. 

^he22nd February, 1899, 

Present : 

Mr. Justice Prinsep and Mr. Justice Stanley. 

Chandra Mohan Banerjee Petitioner 

versus 

Balfour Opposite Party. 

Sanction for Prosecution — Criminal Procedure Code (Act V of 1898), 
section 195 — Presidency Magistrate, Jurisdiction of '—Penal Code 
[Act XLV of I860), sections 116, 193 — Abetment — 

Instigating person to give false evidence, 

B, without having obtained sanction under section 196 of the Criminal Procedure Code 
charged C before the Chief Presidency Magistrate with instigating her to give false evidence 
in a certain^ivorce suit in which C was co-respondent. 

• Criminal Revision No. 946 of 1898, made against the order passed by T, A Pearson 
Esq., Chief Presidency Magistrate, Calcutta, dated 20th December 1898. * * ' 
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Heldt that the Chief Presidency Magistrate had no jurisdiction to try the case without 
the sanction of the Court before which the divorce' proceed- (SBOJings were ponding, as the 
offence charged was alleged to have been committed in relation to those proceedings. 

For the purpose of this report the facts are sufficiently stated in the 
judgment. 

Sir Griffith Evans, Mr. Allen, Mr. J. CT. Woodrnffe, and Baboo Dasarathi 
Sanyal, for the Petitioner. 

Mr. P. L. Roy for 4 he Opposite Party. , 

The judgment of the Court (Prinsep and Stanley, JJ.) was as follows : — 

After a petition for a divorce had been made on the Original Side of this 
Court, Mrs. JMary Balfour complained to the Magistrate that an offence, being 
one under sections 116* and 193 of the Indian Penal Code, had been committed 
in reference to her, inasmuch as an attempt had been made to instigate her 
to give false evidence in that matter on belialf of the co-respondent. An 
objection was at once taken that the Magistrate had no jurisdiction to take 
cognizance of the offence without sanction of the Court before which the 
proceedings in the matter of the divorce case were pending, and the Chief 
Presidency Magistrate has over-ruled this objection, holding that no sanction 
was necessary. It seems to us, having regard to the terms of sub-section (h), 
clause (1), section 195, of the Code of Criminal Procedure read with clause 
(3), that the sanction of the Court, before which the divorce suit is pending 
and in which Mrs. Mary Balfour is a witness, is absolutely necessary. The 
alleged offence is in relation to the proceedings in that Court. The rule will, 
therefore, be made absolute, and the proceedings in the Presidency Magistrate's 
Court set aside. 

F. K. D. Rule absolute. 


NOTES. 

[Sec also (1899) 26 Cal., 78G.] 


-Whoever abets an offence punishable with imprisonment shall, if that 
offence be not coinmitted in conscquonco of the abetment, 

• -au • express provision is made by this code for the punish- 

punishable with imprison- abetment, be punished with imprisonment of 

ment, if the offence be not fj^j^cription provided for that offence, for a term which 

committed in consequence extend to one-fourth part of the longest term provided 

of the abetment. offence, or with such fine as is provided for that offence, 

or with both ; and if the abettor or the person abetted is a public servant, whose duty it is 
to prevent the commission of such offence, the abettor shall- 
be punished with imprisonment of any descripcitm provided 
for that offence, for a term which may extend to one-half of 
the longest term provided for the offence, or with suoh fine as 
is provided for the offence, or with both.] 


* [Sec. 1 16 
Abetment of an offence 


*If the abettor or the 
person abetted be a public 
servant whose duty it is to 
prevent the offence. 
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[861] APPEAL FROM ORIGINAL CIVIL. 

' The 17th February, 1899. 

Present : 

Sir Francis W. Maclean k.c.i.e.. Chief Justice, Mr. Justice 
Prinsep. and Mr. Justice Ameer Ali. 


Toolsee Money Dassee and others Pefendants 

versus 

Sudevi Dassee and others Plaintiffs.’^ 


Appeal — Order refusing to set aside award — Letters Patent, High Court, 
1365, clause 15 — Code of Civil Procedure {Act XIV of 1889), 
sections 2, 588 — Preliminary Objection to Appeal — Costs. 

An order made by a Judge of the High Court in the exercise of original civil jurisdiction 
refusing to sot aside an award is a “ judgment ” within the meaning of clause 15 of the 
Letters Patent of the High Court ; and an appeal therefore lies from such an order to the 
High Court in its appellate jurisdiction. 

Such an appeal is not restricted by section 588 of the Code of Civil Procedure. 

Hurrish Chunder Ghowdhry v. Kali Snnderi Debi, (1882; 1. L. R., 9 Cal., 482 ; L. R., 
10 1. A., 4, referred to. 

On an application to have an award set aside by reason of misconduct on the part of 
the arbitrators their action alleged was held not to amount to misconduct, and therefore 
the defendants were not entitled to have the award sot aside. 

An appeal was dismissed with costs notwithstanding that almost the whole time 
occupied in the hearing of the case on appeal uas taken up by tlic argument on a preliminary 
objection that no appeal lay, which was taken by the re.spondeiits and was unsuccessful. 

This suit was brought for tlio return of certain jewelry, and in the course of 
it, the questions at issue between the parties were referred to arbitrators. The 
order of reference, together with the record, was sent to them on the 26th 
May 1897. Notice was given to the parties that the first meeting before the 
arbitrators would be held on the loth August 1897. The appellants (defend- 
ants in the suit) attendeej, and found that some of the other parties were 
represented by their attorneys ; they therefore applied for, and obtained, a 
postponement of the meeting to the [362] 18th August. Several other 
meetings were hold without any definite result. Tlie sixth meeting was fixed 
for Sunday, the 21st November; and the appellants' attorney wrote to the 
arbitrators, protesting against the holding of meetings on Sundays or out of 
office hours, threatening that if the meetings were so held he would withdraw 
from the proceedings. The meeting, however, was adjourned for tlireo weeks. 
It was subsequently postponed to the 3rd January 1898 and then to the Ist 
February. On the 7th January the arbitrators suddenly issued notices for tne 
meeting to be held that evening at 6-30; this notice was sent to the appel- 
lants but not to their attorney. Objection was raised and the meeting was 
convened the next morning at 7-30. The defendants were not present either 
in person or by their attorney. 

A correspondence ensued ; the award w^as made ; and the defendants 
applied to Sale, J., to set aside the award. Ho refused the application by 
an order giade on the 22nd March 1898. 

* Appeal from Original Civil No. 10 of 1898 from the order of Mr. Justice SALE in suit 
No. 586 of 1895. 
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The learned Judge made his decree in the suit subsequently, namely, on 
the 5th May 1898. • 

The defendants appealed against the order of the 22nd March 1898. 

Mr. Woodroffe and Mr. Garth for the x\ppellants. 

Mr. Bonnerjee and Mr. Dunne for the ^Respondents, raised a preliminary 
objection to the appeal. This is an interlocutory order, and is not appealable. 
If the defendants had waited until the decree of the 5th May, and had 
then appealed, they coifld in that appeal have questioned the propriety of this 
order ; but they filed the present appeal in April. No appeal lies against this 
order ; because clause 15 of the Letters Patent of 1865 is made subject to the 
legislative powers of the Governor-General in Council and the Civil Procedure 
Code has modified it ; and, to the extent that appeals are limited by section 
588, has prevented any appeal, under clause 15 of the Letters Patent, from an 
interlocutory order. There is a unanimous series of decisions in the Indian 
Courts that clause 15 of the Letters Patent must he taken to be modified by 
section 588 of the Code — Achaya v. [363] Ratnavein, (1885) I. L. R., 9Mad., 
253; In re RajaqopaU (1886) I. L. R., 9 Mad., 447 ; Vamdeva Upadyaya v. 
Visvnraja Thirthamrni, (1S97) I. L. R., 20 Mad., 407 ; Banno Bibi v. Mchdi 
Husain, (1889) I. L. R., 11 All., 375. Clause 44 of the Letters Patent 
expressly makes the powers of the High Court, thereby conferred, subject to 
the legislative powers of the Governor- General in Council. 

The decision in the case of Ilurrtsh Chunder Chowdhry v. Kali Sunderi 
Debi, (1882) I. Ti. R., 9 Cal., 482, is, no doubt, against me ; but the observa- 
tions of the Privy Council as to the right of appeal there must be taken 
as having reference only to that particular case, and not as laying down a 
general principle of such far-reaching consequences. 

The oMer now questioned is not a final order, and it has been followed 
by a judgment; the order cannot under any circumstances he called a "judg- 
ment, ” hut is governed by section 591 of the Code. Such orders then as 
are contemplated by section 588 are orders made before the final decree in 
the case, i.e., are interlocutory orders. Those orders not referred to in 
section 583 may be made the subject of an appeal if the decree by 
which they are followed is appcjalable. If this Court sets aside this order, the 
result will be that the award and the decree will Stand while the order itself 
would he sot aside. I Ameer Ali,*!. — I n In the Goods of Indra Chandra Singh, 
(1896) 1. L. R.,23 Cal., 580, Pigot, J., seemsdo take the observations of the 
Privy Council in Tlurrish Chunder Choirdhn/s case, (1882) I. L. R., 9 Cal., 
482, as laving down principles of general application] . The judgment of this 
Court in that case may be explained by saying that there the Court held that 
Sale, J., had no jurisdiction to make the order, and the Appeal Court, therefore, 
was entitled to hear an appeal from it and to set it aside : and the case came 
before the Court, not under the Code, but under the Probate and Administra- 
tion Act. An order setting aside an award is an interlocutory order, and is not 
open to appeal except in an [364] appeal from the decree — Moihooranath 
Tewareev. Brindabun Tewaree, (1870) 14 W. R., 327. In all civil matters of 
original jurisdiction coming before the Court, clause 15 of the Ijetters Patent is 
governed by the Civil Procedure Code — Navivahoo v. Narotamdas Candas, 
(1882) I, L. R., 7 Bom., 5 ; Justices of the Peace for Calcutta v. Oriental Gas 
Qompany, (1872) 8 B. L. R., 433 (453). Section 588 of the Code, taken with 
section 591, ^eals with interlocutory orders; section 244 deals v^th orders 
made after a final decree. An appeal lies against a decree given in accord- 
ance with an award under section 522 of the Code ; and that section has 
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recently been held to include an invalid or illegal award — Kali Prosanrw Qhose 
V. Baiani Kant Chatterjee, (1898),I. L. E., 2^ Oal., 141. 

Mr. Woodroffe for the Appellants. — A Judge exercising the original civil 
jurisdiction of the High Court is not subordinate to the High Court ; 
he is " the High Court.” No appeal lies or can lie, under the Civil Procedure 
Code, from the decree or order of the High Court in the exercise 
of its original civil jurisdiction; the appeal is by virtue of clause 15 of 
the Letters Patent. Chapter XL! of the Code deals with appeals from^one 
Court to another and higher Court, and not with appeals from one branch of 
the High Court to another. Section 588 of the Code no douht governs the 
High Court in all matters coming before it under the Code ; but it does not 
touch the right of appeal under the Letters Patent. The case of In re Baja- 
gopal, (1886) I. L. 11., 9 Mad., 447 is not in point, because section 413 of 
the Code makes the rejection of an application to sue in forma pauperis a bar 
to any further proceedings except on compliance with certain terms; and the 
matter, therefore, was regulated by the Code. The same observation applies 
to the decision in Banno Biln v. Mehdi Husain, (1889) I. L. R., 11 All., 375. 
The case of Navtvahoo v. Narotamdas Candas, (1882) l.L.R., 7 Bom., 5, was 
decided before the Privy Council’s judgment was given in llurrish Chunder 
Chowdhry's case, (1882) l.L.R , 9 Cal., 482: L.E., 10 T. A., 4, and the 
decision in Vasudeva Upad- [365] yaya v. Visvaiaja Thirtkasami, (1897) 
1. L. R., 20 Mad., 407, is not consistent with itself. A refusal to confirm an 
award is a “judgment ” and is appealable — Howard v. Wilsoyi, (1878) I. L. E., 
4 Cal., 231 , and a refusal to set aside the award should likewise be deemed 
so. In the case cited the order came under the Letters Patent ; in the case of 
Amhica Dasiav. Nadyar Chand Pal, (1885) l.L.R., 11 Cal., 172, which dissented 
from Howard v. Wilson, the order did not come under the Letters Patent but 
under the Code. The word “judgment” in the Letters Patent is purposely 
used so as to include decisions whether interlocutory or final ; and the 
authorities show that anything is a “ judgment” within clause 15 of the Letters 
Patent which determines any right. The order we complain of did determine 
a right; the decree merely followed it as a matter of course. 

Mr. Bonnerjee in reply on tlie objection. — The argument that appeals from 
the Original Side of the Court can only be made under the Letters Patent is 
not sound ; because, under section 2 of the Civil Proeedure Code, the term 
“District Court” included the High Court in its original civil jurisdiction. 
Section 540 applies to the High Court, because it is not one of the excepted 
sections ; and therefore the High Court exercising original civil jurisdiction is 
in reality distinct from the High Court exercising appellate jurisdiction. 

If the contention of the appellants as to clause 15 of the Letters Patent 
is correct, then, if under section 321, SaJjE, d., had set aside this award there 
would have been au appeal ; but no such appeal would bo allowed in the 
mofussil because it would ho a mere interlocutory order, so that tliere would be 
more appeals from the Original Side of the High Court than from mofussil 
Courts. 

[Their Lordships decided to hear the appeal. After a little time, the Court, 
without calling upon Mr. Bonnerjee, expressed itself opposed to the appellants 
on the merits, and called upon Counsel to argue the question of costs.] 

[366] Mr. W'oodroffe, — If the appeal had been heard as to its merits on 
the first day it would, as we have seen, been quickly disposed of. The respon- 
dents, however, have raised tlie preliminary objection, and it has taken about 
two wholtt days to discuss it. The objection has been over-ruled, and the 
appellants ought to have the costs of these two days-- TarachanH Mookerjee v. 
Jadoonaih Mookerjee, (1862) Marsh, 79. 
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Mr. Bonnerjee, — When an appeal is brought, the respondent is entitled to 
raise a preliminary objection as to its admissibility, and if it be not unreason- 
able he ought not to be made to pay all costs relating to it if the objection 
is disallowed. 

The following judgments were delivered by the Court (Maclean, C. J., 
and Prinsep and Ameer Ali, JJ.) 

Maclean, C.J. —This is an appeal from an order of Mr. Justice Salp:, 
dated the 22nd March 189H, refusing to set aside an award made in the suit. 

The suit was for friie recovery of jewellery of the value of Rs. 2,600 or 
thereabouts : it was by consent referred to arbitration on the 22nd February 
1897, and the award, which the present appellants seek to set aside, was made 
on the 9th January 1898. 

It is sought to set aside the award on the ground of the misconduct of the 
arbitrators. 

A preliminary objection, however, has been taken on behalf of the respon- 
dents (the successful plaintiffs in the suit) that no appeal lies to this Court, and 
that contention is based on two grounds, (1) that tlie right of appeal from the 
decision of a single Judge conferred by clause IT) of the Letters Patent of 1865 
is controlled by section 588 of the Code of Civil Procedure, and (2) that the 
decision of Mr. Justice Sale is not a " judgment ” within the meaning of clause 
15 of the Letters Patent. 

To my mind the first of these points has been authoritatively decided 
against tlie view of the present respondents by the Judicial Committee of 
the Privy Council in the case of Ilurrtsh [367] Chunder Choivdhry v. Kali 
Szinderi Debi, (1882) I. L. R., 9 Cal., 482; L. R., 10 I. A., 4. I need not 
travel into the facts of that case, but there their Lordships said at page 494 
of the rei)ort in the Indian Law Reports : “ It only remains to observe 
that their Lordships do not think that section 588 of Act X of J877, which 
has the effect of restricting certain appeals, applies to such a case as this 
where the appeal is from one of the Judges of the Court to the Full Court. ” 
It is clear from the report that the point was elaborately argued, and the 
clear expression of their Lordships’ opinion must be read in connection with 
that argument. But we are told there are reported decisions of the High 
Courts of India which conflict with this view of the Privy Council, and that 
there is virtually a current of judicial authorities, in this country against 
that view. Groat reliance is placed upon a decision of the Allahabad High Court 
in banno Bihi v. Mekdi Husain, (1889) I, L. R., Jl., All 375, but the reasons 
there given for distinguisliing that case from the one in the Privy Council are 
not to my mind sufficiently convincing. In a later case, Muhammad Naimullah 
Khaji V. Ishanullah Khan, (1892) I. L. R.. 14 All., 226 (230), the same Court 
assigns other possible reasons for the decision of the Privy Council, but it seems 
a little forced to say these were the reasons of the Privy Council wdien their 
Lordships have said that section 588 does not apply, “ when the appeal is from 
one of the Judges of the Court to the Full Court.” Then again we are referred 
to two cases of the Madras High Court v. Ratnavnlu, (IRHG) I.L.R., 

9 Mad., 253, and In re Iiaja<jopal, (1886) I.L R., 9 Mad., 447. But in neither 
of these cases, which were respectively decided in 1885 and 1886, was the case 
in the Privy Council cited, though previously decided in 1882, so they can 
scarcely carry much weight. In the case of Vasudeva (Jpadyaya v. Vtsvai'aja 
Thtrihasami, (1897) I.L.R., 20 Mad., 407, Mr. Justice BENSON at page 412 
tells us what, in his opinion, their Lordships’ language in the Pri\y council 
amounts to, and it is this : ** Section 588 no doubt has the effect of restrict- 

ing appeals in the case of orders which are not decrees, but it does not apply 
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to such a case as this before us, [368] which is an order in execution and, 
therefore, a ‘decree/ When, therefore, such an order has been made by a 
single Judge an appeal lies to the frull Court/* This may be what their Lord- 
ships meant, but it is not what they have said. And the learned Judge goes 
on to say at the same page ; “It is impossible to suppose that their Lordships, 
in a mere observation of four lines, without any explanation or reasoning, laid 
down a rule of such far-reaching 'importance and opposed to what appears to 
be the plain language and intention of the Legislature.” ^ 

To my mind the language of the Judicial Committee is not very aptly 
•described as “ a mere observation.*’ 

Mr. Justice Bknson’s opinion, however, is not shared by bis learned 
colleague in the case, and 1 am not disposed to accept the view that, in advising 
Her Majesty, the members of the Judicial Committee of the Privy Council are 
so unguarded in their language — especially when the precise point has been 
urged before them by most experienced Counsel— as Mr. Justice Benson seems 
inclined to assume. I am but little disposed to whittle away decisions of the 
Privy Council, f prefer to accept, and, as I am bound, to follow them if 
really in point, and if they be regarded as requiring reconsideration to let them 
be reconsidered by the members of the Judicial Committee themselves. J notice 
that two of the members of the Judicial Committee on this occasion were 
I'Btired Chief Justices of Bengal, and I may add that the majority of the Judges 
of this Court held that an appeal would lie, and that Garth, C. J., dissented 
only because he doubted whether IVIr. Justice PoNTIPPL\*S decision was a 
“judgment ” within the meaning of clause 15 of the Letters Patent. 

In my opinion then the first question is concluded by the decision of the 
Privy Council. So also virtually is the second, for the decision proceeds upon 
the footing that Mr. Justice Pontifkx’s order was a “judgment ” within the 
meaning of clause lo of the Letters Patent of 18G5. But whether that he so 
or not, I am clearly [of] opinion that Mr. Justice Sale’s order was a 
“ judgment” witlnn the meaning of that section. I concur in the definition of 
a “ judgment ” given in the case of The Justicefi of the Peace of Calcutta v. 
Oriental Gas Company, (1872) 8 B.L.R., 433 (452). Mr. [369] Justice Sale’s 
order was a decision uj)on the (luestion of whether the award was to stand or 
to be set aside. If this he not a “ judgment,*’ 1 scarcely see what a judgment 
can well he. I therefore dverrule the preliminary objection. 

1 will now pass to the merits. The appellants charge tlio arbitrators with 
misconduct, and upon this they base their claims to have the award set aside. 

The arbitration commenced on the 15tli August. Certain witnesses were 
examined and cross-examined, and adjournments were from time to time made, 
and altliough there was a little skirmishing as to whether the arbitrators should 
sit on Sundays or out of office hours, no case of misconduct is alleged against 
the arbitrators uj) to the early part of January 1898. 

But on the 3rd January 1898 the defendants’ attorney received a letter fiom 
the plaintiffs’ attorney, saying that the hearing of the arbitration would be 
postponed for four weeks on account of the absence from Calcutta of one of the 
arbitrators. Notwithstanding that intimation, on the 7th January the arbi- 
trators sent a notice to the defendants that they intended to proceed with the 
arbitration at G-30 that same evening. This to my mind was not a reasonable 
conduct on their part having regard to their notice a few days before, that the 
meeting l]^d been adjourned for a month, and if the arbitrators had insisted on 
proceeding with the arbitration that evening, I am not prepared to say that 
my conclusion on the case would not have been adverse to the plaintiffs. The 
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defendaiLts say they did not receive this notice until 5 o’clock, but be that as it 
may, they attended the meeting and the hearing was postponed until 7-30 on the 
following morning, although, as the defendants say, they protested that this was 
too short an adjournment, and that they would not have time to consult their 
attorney. The plaintifls say they heard nothing of any such protest. Except 
extending the time for making the award nothing was done at this meeting. 
The fact of fixing so early an hour in the morning for the meeting may appear 
some,what strange to European ideas ; hut it must be remembered that this was. 
an arbitration between ^lafcive litigants with native arbitrators, and that the 
evidence sliows it was to be [370] conducted out of oftice hours, and in that view 
a meeting at such an hour is, perhaps, nothing very extraordinary. However, on 
the 8th January the defendants did not appear at the meting, and after waiting 
nearly two hours, the arbitrators adjourned till 8 A.M. onthe9th notice of 
which was given in the forenoon of the 8th to the defendants and to their 
attorney. But on the 8th the defendants’ attorney wrote the letters set out at 
pages 9 and 10 of the Paper Book. After that at page 9 had been written — but 
whether or not before it had been sent is not apparent on the evidence — the 
defendants’ attorney received the notice of the postponement of the meeting 
until the 9th, and thereupon wrote the letter on p. 10 saying “ the whole thing 
seems to he a farce ; my clients will have nothing further to do with the arbitra- 
tion." Now, were the defendants under these circumstances justified in 
withdrawing from the arbitration V 1 think not. Tlie aihitrators to put it at the 
lowest had displayed a readiness to adjourn the case when the defendants said 
they were not prepared to go on ; they adiourned the meeting on the 7th, and 
again they adjourned it on the 8th, and proceeded on the 9th only after 
they had been told that the defendants had withdrawn. It is their action 
on these occasions which is said to constitute the misconduct on their 
part. I do not think such action amounts to mipconduct. On the contrary I 
think the defendants, under the circumstances, put themselves in the wrong 
by withdrawing from the arbitration. When they were told the meeting was 
adjourned until the 9th, their reasonable course would have been to have 
appeared before the arbitrators, and urged the necessity, if it existed, of a further 
and reasonable adjournmsnt. Looking at some of the objections raised from 
time to time by the defendants’ attorney I am not disposed to think that the 
defendants were over-anxious that the arbitration should proceed with too much 
rapidity. However, ho that as it may, I agree with Mv. Justice SALE that there 
was no misconduct on the part of the arbitrators, and the rule must be discharged 
with costs. 

PriDsep, J. — This appeal is against an order of Mr. Justice SALE under 
section 522 of the Code of Civil Procedure refusing to set aside an award. 

[371] A preliminary objection has been taken to the hearing of this appeal 
on the ground, first, that it is barred by section 588 of the Code of Civil 
Procedure, and next that if not so barred it is not appealable as a “judgment" 
within the terms of clause 15 of the Letters Patent. 

Briefly the law hearing on this subject may be thus stated : — Suits brought 
in the ordinary original civil jurisdiction may he tried by one Judge, whose 
proceedings are regulated by rules and orders made by the High Court as far 
as possible in accordance wjth the Code of Civil Procedure. 

Clause 15 of the Letters Patent, 1865, declares that an appeal shall lie to 
the High Court from the judgment, not being a sentence or order passed or 
made in a criminal trial of one Judge. Clause 15 therefore constitute® a Court 
of Appeal in such cases, and it further declared that the appeal shall lie from 
a judgment of a single Judge. 
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It is contended that this clause of the Letters Patent, 1865, has been 
modified by the Code of Civil Proeedure, 1882, and especially by section 588 of 
that Code. The Supreme Legislative Council has the power to amend the 
Letters Patent (clause 44), but the question is whether such power hafe been 
exercised in this respect. 

Clause 16 of the Letters Patent, 1865 is like the Bengal Civil Courts 
Act and similar Acts constituting a Court to hear appeals in cases wherv the 
right of appeal is given by law, but clause 15 goes further than those Acts, 
because it limits the cases appealable. It provides for an appeal to the High 
Court against the judgment of a single Judge of that Court not being a 
sentence or order passed or made in a criminal trial, and this applies where 
such judgment may have been passed by such Judge sitting as a Division 
Court in the exercise of civil jurisdiction, either as a Court of Appeal or as a 
Court of Original Jurisdiction. But the right of appeal is against a judgment 
only and against a judgment of only a sirjgie Judge. I do not refer to the 
other part of this clause because it is irrelevant for the purposes of the 
case now before us. Without clause 15 of t’he Letters Patent, although 
an appeal might lie under the Code of Civil Proce-[372]duro, 1882, there 
would be no Court constituted to hear the appeal against a judgment decree or 
order on the Original Civil .lurisdiction of the High Court, for clause 16 relates 
to a different matter, and it would confer no such apjiellato jurisdiction, and 
the portions of the Code of Civil Procedure, which relate to appeals to Her 
Majesty in Council, would give the right of appeal onl> in a small number of 
cases of a special character, either in regard to the points of issue or tlv 3 value 
of the subject-matter of the particular suit. Wc have it, therefore, that if beyond 
clause 15 of the Letters l^xtent 1665, section 588 of the Code of Civil Pro- 
cedure gives the rigfit of appeal against any order of the description specified 
therein, there is no Court of Appeal constituted to hear it, if such order not being 
a judgment had been made by tlie Judge on the Original Side of the High 
Court. There would be another ditiiculty, which it is inconceivable that the 
Legislature should have contemplated. If irrespective of clause 15 of the Letters 
Patent an appeal lies under section 588 of the Code it must he against an 
order passed by any Divisional Court exercising the Original Civil Jurisdiction 
of the High Court. To what Court would it lie ? There is no Court constituted 
hy the Letters Patent o^^^y any local law to hear it. Clause 16 of the Letters 
Patent does not apply, nor does clause 15. Then, again, li such an order be 
appealable, it would be appealable if passed by a Division Court consisting of 
more than one Judge. The Court might have consisted of the majority or 
even of all of the Judges of the High Court. 1 would also point out that the 
same difficulty would arise if an order of remand bo passed by a Division 
Court hearing an appeal whether that appeal be from the High Court in its 
Original Jurisdiction or from a subordinate Court such as the Court of a District 
Judge or Subordinate Judge. These considerations lead me to conclude that it 
was never intended by the Legislature to alter the effect of clause 15 of 
the Letters Patent by such indirect legislation. If it had been intended to do so 
the alteration in the law would have been expressly declared, and such difficulties 
as I have indicated would have been provided for. The contention of the learned 
Counsel proceeds upon sections 632 and 638 of the Code of 1882. Section 
632 provides that “ except as provided in this chapter the provisions of this 
[878] Code apply to such ’* that is, to all “ High Courts’* established by 24 
and 25 'Wetoria, chapter 104, and section 638 sets out the sections of the Code 
which are so excepted. Amongst these sections 588 does not 'appear, and so 
it is contended that an appeal lies under section 588 against an order passed 
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on the rOriginal Civil Jurisdiction of the High Court ; that only such orders 
as are specified in section 588 are appealable ; and lastly that as the order on 
the case before us is not within section 588 it is not appealable. But to 
complete this line of argument it would be necessary to go further and to hold 
that the term judgment ” in clause 15 of tihe Letters Patent must bo read as 
synonymous with “ decree ” as defined in the Code. There is no authority 
for this, and we cannot alter the meaning of ‘‘ judgment ” in the Letters 
Pate;nt, 1865, as it has always been accepted, by inferentially making it 
synonymous with the d^nition of “ decree ” as given in the Code of 1882. 

I have so far considered this matter as if it were res uiteqra. But fortu- 
nately we have authority for our guide. In Huirish Chundcr Choirdhry v. 
Kali ^ Sunderi Debt, (1882) I. L. E., 9 Cal., 482 : L. R., 10 1. A.. 4, their 
Lordships of the Privy Council held that an order made by Mr. Justice PONTIFEX 
on the Original Side of the High Court under section 610 of the Code rejecting 
an application to execute an order of Her Majesty in Council was a “judgment 
and in dealing with that case their Lordships were pressed with the argument 
that the right of appeal in that case was regulated hy section 588 of the 
Code of Civil Procedure wliich had modihod clause 15 of the Letters Patent. 
Their Lordships of the Privy Council disposed of this in these words: “ It 
remains only to observe that their Lordships do not think that section 588 
of Act X of 1877, which has the elTect of restricting certain appeals, 
applies to such a case as this, where the appeal is from one of the Judges 
of the Court to the Full Court.” I observe that Act X of 1877 is here 
mentioned, but as a matter of fact the order under appeal was passed in 
1880, and was consequently under the Act of 1877, as modilied by Act XII of 
1879, and the Code of Civil Procedure in this respect is the same as the Code of 
[374] 1882, which is now in force. I understand this to mean that section 
588 does not affect any matter coming within clause 15 of the Letters Patent, 
and, if I may venture to say so, the reasons which led to the expression of that 
opinion and which have not been given in the judgment reported may be those 
stated by me for arriving at the same conclusion. It is much to be rogrotteMi 
that the terms of section (>38 of the Code should have been so expressed as to 
give good ground for entertaining a doubt, but in my opinion the matter has 
been definitively settled by the highest authority in the case mentioned by me. 

Some cases have been cited to us, in which theiie has boon a reluctance to 
accept this expression of opinion regarding the operation of section 588. An 
endeavour has been made to exjdaifi it as not binding to the full extent of the 
meaning. I find myself unable to accept this view of the law, both because 
the terms of this expression of opinion by their Lordships are clear and 
emphatic, and also because, if I may be permitted to say so, a careful examin- 
ation of the law on the subject fully bears it out. 

In Banno Bibx v. Meldhi Hiisani, (1889) I. L. R., 11 All., 375, the case of 
Hurrish Chundra Chowdhry v. Kali Sunderi Debt, (1882) T. L. R., 9 Cal., 482: 
L. R., 10 1. A., 4, was considered, and that case was distinguished having 
regard to the matter then before their Lordships of the Pnvy Council. With 
every respect to the learned Judges I am unable to agree with their views of 
the distinction. Whatever may liave boon the grounds upon which two of 
the Judges (WHITE and MiTTER. JJ.) in Ilurrish Chmider Chowdhry's case may 
have decided that matter it was considered by their Lordships of the Privy 
Council that they had held Mr. Justice PoNTiFEX’S order was “ a * judgment * 
within the meaning of clause 15 of the Letters Patent ; ” and in their obser- 
vations in dealing with the dissentient judgment of Garth, C.J., they show no 
indication of any doubt on this point. On the contrary they follow this up 
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adding “ their Lordships do not think that section 588' of Act X*o£ 1877 
(Code of Civil Procedure) which *ha8 the effect of restricting certain appeals 
applies to such a case as this where the appeal is from one of the Judges of the 

[375] Court to the Full Court.” T observe that Edge, C.J., in this case states 
that “ considerable difference exists between section 588 of the present Code 
and section 588 of Act X of 1877 which was the Act under consideration in 
the case before the Judicial Committee.” 1 cannot find to what the learned 
Chief Justice refers, for after a careful comparison of these sections of the* two 
Codes of 1877 as amended by the Act of 1879 and of 1882, T am unable to find 
any difference affecting this particular matter. 

Two cases Achaya v, Ratnaveln, (1885) I. L. R, 9 Mad., 253, and In re 
Rajayopal (1886) I. L. R, 9 Mad., 447, were relied upon in the case of Banno 
Bibi V. Mehdi Husain, (1889) I. L. R, 11 All., 375. In the first of these 
cases it was held that, notwithstanding clause 15 of the Letters Patent, there 
was no appeal against the order of a single Judge of the High Court rejecting 
an application for review of judgment. The reason given for this w^as that 
clause 15 of the Letters Patent was controlled by section 659 of the Code, 
which declared that such an order shall be final. The other case is exactly 
in point, and it was there held that clause 15 of the Letters Patent was 
controlled by section 588 of the Code, which gave no appeal against an 
order rejecting an application to sue in forma pauperis. But the reports of 
these cases show that in neither of them was the judgment of their Lordships 
of the Privy Council cited or considered. 1 do not, therefore, propose to discuss 
them in detail. It is sufficient to state that they express a different view of 
the law, which I am not disposed to follow against the higher authority of the 
Judicial Committee of the Privy Council. 

In Muhammad Naimullah Khan v. Ishanullah Khan, (1892) I. L. R., 14 
All., 226, (230), the case of Ilurrish Chunder Ohowdhry v. Kali Sundert Dehiis 
incidentally referred to, the interpretation of that expressed in the earlier case 
of the Allahabad Court being maintained. 

The matter was also considered by the Madras High Court in Vasudeva 
Vpadyaya v. Visvaraja Thirthosami, (1897)1. L. R., 20 Mad., 407, which was 

[376] an appeal under clause 15 of the Letters Patent, 1865, against the order 
of a single Judge of the Ilj^h Court dismissing an appeal against an order passed 
by a Lower Appellate Court remanding a suit. The learned Judges in that case 
(Benson andSUBRAMANVA Ayyar, JJ.)did not take the same view of the law 
regarding the effect of section* 588 of the Code of Civil Procedure on clause 
15 of the Letters Patent. The order under consideration was, I w^ould again 
state it so as to express the case clearly, an order passed by a single Judge of 
the High Court sitting as an Appellate Court on an appeal under section 588 
from the order of a Lower Appellate Court remanding a suit. Benson, J., held 
that clause 15 of the Letters Patent had been modified by section 588 of the 
Code, that is to say, of the Code of 1882 : that the order in question was not 
appealable under section 588 because it was an order passed by a single 
Judge in an appeal which had been heard under section 588, and the concluding 
words of section 588 barred a further appeal ; whether such an order would 
be a "judgment” within the terms of clause 15 of the Letters Patent appar- 
ently was not considered. Mr. Justice Benson referred to the case before 
the Privy Council, and notwithstanding the emphatic terms in which 
their Lordships expressed their opinion that section 588 does not apply to a 
case suefi as that before them, in which the appeal is from one of the Judges of 
the High Court to the Full Court, ha stated that in his opinion " these words 
refer only to the actual case before the Privy Council.” Whatever may have 
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been tho case before their Lordships their observations clearly were directed to 
every case in which “ the appeal is from one of tho Judges of the High Court 
to the Full Court,” which I understand to be that, notwithstanding section 
588 of the Code, clause l-O of the Letters Patent, 1865, remains in full force and 
untouched, and I certainly do not agree in the paraphrase of those observations 
as expressed by that learned Judge in page 412 of the report. 

Mr. Jusice SUBRAMANYA Ayyak, on the other hand, reluctantly yielded 
to the force of authority in previous cases of the Madras High Court supported 
by the Allahabad cases 'X’hicli I have mentioned: but ho was not prepared to set 
aside the opinion of [377] their Lordships of tho Privy Council as mere dicta. 
He says : “ The tenor of the observations seem clearly to indicate that they 
were intended to be a decision on the point irrespective of the circumstances 
of the particular case in which the observations wore made,” and ho left the 
matter to be finally settled at some future time by a Full Bench of the Madras 
High Court. I may here state that in another case. Sankaran v. liaman 
Kutti, (1896) I. L R.. 2(3 Mad.. 152, the Madras High Court (CoLLINS, C.J., 
and Benson, J.) held that in a similar case an appeal did not lie by reason 
of the concluding words of section oH8 against an order passed on appeal 
by a single Judge of that Court against the orders of a Lower Appellate Court 
remanding a suit. The ease before the Privy Council was not referred to 
in the report of that case. Tho High Court followed previous cases on the 
subject, and amongst these the case of Loki Mahio v. Aghorcc Ajall Lall, 
(1879) I. L. R., 5 Cal., 144. I have not referred to that case, as it was decided 
before the Privy Council case was decided. There are only two reported 
cases of this High Court in which the case of Ihirrish Cknndcr Chowdhry v. 
Kali Siinderi Debt has been referred to, and in each of tiiese cases that case was 
explained and distinguished in this way, that their Lordships held that where 
the order of a single Judge decided finally or otherwise any question at issue 
in the ca^se of the rights of any of the parties to the suit it is appealable to 
this Court under clause 15 of the Letters Patent. How far section 588 of the 
Code has touched clause 15 of the Letters Patent, 1865, has never, that I am 
aware of, been considered until now. 

I do not desire to discuss this subject any further. I entirely agree with 
the manner in which Mr. Justice SUBRAMANYA Ayyar had expressed himself 
in the words which 1 have quoted from the case of Vasudeva Upadyaya v. 
Visvaraja Thirthammi, (1897) L L. li., 20 Mad., 407 (417), and I have no 
doubt that we are bound to follow to the fullest extent tho opinion expressed 
by their Lordships of the Privy Council that .section 588 of tho Code does not 
apply to the case now before us, and that this matter has thus become settled 
law. 

[878] I confess, however, to have had some doubt whether the order under 
section 522 of the Cofle refusing tho application to set aside tho award is a 
“judgment” within tho terms of clause 15 of the Letters Patent, and whether 
the appeal before us has not been prematurely made. Section 522 declares 
that after such an order ‘ tho Code shall proceed to give judgment according 
to the award ” and that “ upon judgment so given a decree shall 'follow.” 

This appeal has been preferred before judgment and decree on the case, 
and it seems therefore to have been somewhat premature. This, however, is 
after all a mere matter of form. The question is whether the order is a “ judg- 
ment ” within clause 15 of the Letters Patent, 1865. The order is so far final 
that judgment must follow on it on the terms of the award, and it si) far con- 
cludes tlie righ'ts of the parties in the suit. So far. therefore, as held iuHurrish 
Chunder Chowdhry v. Kali Sunderi Debi it is a “ judgment ” within the 
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meaning of seotion 15 of the Letters Patent. There are other cases to the same 
otfect to which I might refer, but this is unnecessary. 

On the merits of this appeal I agree with the judgment of my Lord the 
Chief Justice just delivered. 

Ameer Ali, J. — After the well-reasoned judgments just delivered, it only 
remains for me to express my entire concurrence with them. 

I only wish to observe that where the Legislature intended to give finality 
to an order, whether made by a single Judge of a High Court establishe'd by 
Boyal Charter or by any other Judge, it has declared so in explicit terms. 
The effect, therefore, of acceding to the objection taken by the learned 
Counsel for the respondents, would be to cut down by implication the 
provisions of clause 15 of the Letters Patent, which 1 think would be 
against all principle ; for a right or power vested by statute can be taken 
away or divested only by express enactment and not by mere suggestion based 
upon inferences. In my opinion section 5H8 of the Code of Civil Procedure 
applies only to orders made by subordinate Courts, which derive their 

t owers from the Code. The Civil Procedure Code is applicable to the Original 
379] Side of the High Court in so far as the procedure is concerned, and some 
of its provisions have no doubt had the effect of curtailing the right of appeal 
by giving finality to certain orders of a Judge exercising singly the ordinary 
Original Civil jurisdiction of the High Court. In other words, it lays down 
uniform procedure for all Courts of Original Civil jurisdiction, including the 
High Court on its original side. But the powers of the High Court are not 
derived from the Code, and consequently an order of a Judge of the Higli Court 
exercising its Original Civil jurisdiction, though made in accordance with the pro- 
cedure laid down in the Code, can hardly be said to be made “ under the Code." 
Besides, section 589 of the Code indicates to my mind that the preceding 
section was applicable only to the orders of subordinate Courts. 

Another argument advanced on behalf of the respondent requires some 
attention. It was contended that it would be anomalous to give a right of 
appeal from every order of a Judge of the High Court exercising singly 
its ordinary civil jurisdiction whilst restricting that right in the case of 
orders made by a subordinate Court. To my mind the anomaly suggested 
is hypothetical. In the first place, only such orders of a Judge of this Court 
are appealable under clanle 15 as fall within the category of '* judgments." In 
the second place many of the orders of subordinate Courts not appealable under 
section 588 are subject to revision under section 622 of the Code. And as this 
section is not applicable to tlie High Court, the Legislature, it seems to me, 
has advisedly left untouched the provisions of clause 15. Apart, therefore, 
from the express ruling in the case of Hvrnsh ChuncUr Choivdhry v. Kali 
Sunderi Debt, (1882) I.L.R., 9 Cal., 482 : L. K., 10 I. A., 4, I am of opinion that 
the objection is untenable. The Madras and Allahabad High Courts have tried 
to restrict the decision of their Lordships on the point in question to what is 
called “the facts" of the particular case. I am not prepared to adopt either the 
reasoning or follow the views expressed by the learned Judges. The scope of 
their Lordships' decision must be understood by the light of the contention 
raised before them. 

[380] As regards the contention that the order appealed against is not a 
“ judgment " within the meaning of clause 15, it must be remembered that it 
was made under section 521 of the Code, which provides the different grounds 
on whicH (and no other) an award shall be set aside, one being the corruption 
or misconduct of the arbitrators or umpire. And it decides the merits of the 
question between the parties by determining the right of the appellant to have 
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the awfCrd set aside on the ground of the misconduct of the arbitrators. Section 
522 does not affect the character of the decision under section 521, for the 
judgment under section 522 follows as a matter of course when the right of the 
party questioning the award is once determined or adjudicated. The order there- 
fore, falls strictly witliin the definition of the word “judgment." in clause 15, 
given by CouCH, C.J., in the case of Justices of the Peace for Calcutta v. The^ 
Oriental Gas Company, (1872) 8 B. L. E., 43.‘3. 

I agree, therefore, jn holding that the present appeal is maintainable. 

As regards the merits of the case it seems to me difficult to say that the 
view taken by Mr. Justice Sale is incorrect. It is possible that the arbitrators 
acted somewhat unreasonably in cancelling the date fixed on the 3rd of January 
and taking up the case on the evening of the 7th. That evening, however, 
nothing was done in consequence of the protest of the appellants, and the 
arbitrators appointed next morning to proceed with tlie arbitration on the 8th. 
Neither the appellants nor their attorney a])peared, atid the case was again ad- 
journed. On that same date Mr. Ruttor, attorney for the appellant, wrote to 
the arbitrators the letter to which attention has already been called. No step 
was taken to obtain an adjournment from the arbitrators or to represent to 
them in a proper spirit that the hasty manner in which they were proceeding 
prejudiced the appellants, and that they (the appellants) required more time 
to get themselves ready. Had the arbitrators refused to accede to such an 
application, matters might have stood on a different footing, but in the face 
of Mr. Rutter’s letter it is difficult to sav that the learned Judge in the Court 
[381] below’ is wTong in holding that the appellants had failed to make out a 
sufficient case for setting aside the award. I therefore agree in dismissing 
appeal No. 11 of JH98. 

A ppea I di smissed. 

Attorney for tlie Appellants : Mr. Rutter. 

Attorney for the Respondents : Mr. S. I). Bonnerjee. 

H. W. 

NOTES. 

[ As regards appoal. these are similar decisions ; -(1899) 2*2 Mad. G8 ; (1902) 25 Mad. 
555 ; (1904) 4 Bom. L. R. 842 ; but the contrary wa.s held irii the Allahabad cases (1889) 11 
All., 375 ; (1892) 14 All. 226. Messr.*,. Woodroffe and Ameer AH in their Civil Procedure 
Code, 1908, (T Edn. 1908), p. 407 footnote* (6), remark :~In 20 Cal., 301, “ however, no men- 
tion is made of the fact that the first cited case 9 Mad., 253 referred not to sec. 588 but to 
sec. C29. The result may or may not be the same, but \%hatcv(r it be, it must be arrived at 
on a construction of the particular section in question.”] 
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The nth, 9th (tiid 12th December, 1 898. 

Pbesent : 

Sib Fbancis W. Maclean, K. C. I. E , Chief Justice, 

Mb. Justice Peinsep and Mh. Justice Ameeb Ali. 

Brohmo Dutt Defendant 

versus 

Dharmo Das Ghose Plaintiff.' 

Estoppel— Minor— Mortgage by Minor- Attorney for both Mortgagor and 
Mortgagee— Notice of minority — Evidence Act {I of 1872), section 1 15 — 
Contract Act {.IX of 1872), sections 11, G4, —Avoiding Contract- 
Compensation — Specific Relief Act (1 of 1877), sections 38, 41, 

Section 115t of the Evidence Act has no applic.^tion to contracts by infants ; hut the term 
“person ” in that section applies only to a person of full age and competent to enter into 
contracts. 

The words “ person” and “ party ” in section 64 J of the Contract Act arc intcrebange- 
ablc, and mean such a person as is referred to in secLion llS of that Act, i.e., a person com- 
petent to contract. 

A mortgagee employing an attorney, who also acts for the mortgagor in the mortg<age 
transaction, must bo taken to have notice of all facts brought to the knowledge of the 
attorney ; and, therefore, whore the Court rescinded the contract of mortgage on the ground 
of the mortgagor’s infancy, and found that the attorney had notice of the infancy, or was 
put upon enquiry as to it, Held, (affirming the decision of JENKINS, J.) that the mortgagee 
was not entitled to compensation under the provisions of sections 38|i and 41** of the 
Specific Relief Act. 

Oanes Lain v, Hapu, (1895) I. L. R., ‘21 Bom., 198, dissented from. Mills v. Fox, (1888) 
L. R., 37 Ch D. 153, distinguished. 

The facts of this case are fully stated in the judgment of JknKINS, J., which is 
reported in I. L. R., 25 Cal., 616. Uis decision was in favour of the plaintiff. 

•Appeal No. 7 of 1898 from the decree of Mr. Justice Jenkins in Original Civil Suit 
No. G30 of 1895. 

t [Sec. 115: — When oiiepcrson has, by his dnclaration, act, or omission, intentionally 
caused or permitted another person to believe a thing to be true 
Estoppel. upon such belief, neilhcr he nor bis representative 

shall be allowed in any suit oi; proceeding between himself .and such peison or his 
representative to deny the truth of that thing.] 

I [Sec. 64 : — When a person, at whose option a contract is voidable, rescinds it, the other 
party thereto need not perform any promise therein contained 
Consequences of rescis- which ho is promisor. The party rescinding a voidable 
sion of a voidable con- contract shall, if he lia\o received any benefit thereunder from 
tract. another party to such contract, restore such benefit, so far as 

may he, to the person from whom it was received.] 

8 [Sec. 11 : — Every person is competent to contract who is of the age of majority 
according to the law to which ho is subject, and who is of sound 
Who are competent to a^nd is not disqualified from contracting by any law to 

contract. which ho is subject.] 

ii [Sec. 38 : — On adjudging the rescission of a contract, the 
Court may require party Court may require the party to whom such relief is granted to 
rescinding to do equity. make any compensation to the other which justice may 
require.] 

Power to require party ** [Bee. 41 ; — On adjudging the cancellation of an instiii. 
for whom instrument is ment, the Court may require the party to whom such relief is 
cancelled to make compen- granted to m; ike any compensation to the other which juslice 
■ation. may require ] 
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[388] The defendant appealed. 

Mr. J. r. Woodroffe (with him Mr. Garth, Mr. A. Chotudhry, and Mr. J. G. 
Woodroffe) for the appellant. -Even if the plaintiff was not actually of age, he was 
even on the finding of the lower Court, within two months of his majority. It was 
proved that the plaintiff had instituted legal proceedings in his own name as a 
person sui juris, and on the very day that he executed the mortgage deed in 
favour of the defendant, he made a declaration, before a notary, that he was 
of age. He is, therefore, though an infant, estopped from asserting the 
contrary, — Gnnrsh Liila^\ Bapu, (1895) 21 Bom., 198. We submit that 

that decision is good law although JENKINS, J., has held that it is not, and 
is of opinion that an infant, though not excepted by section 115 of the Evidence 
Act, does not impliedly come within it. 

Section 229 of the Contract Act, as to notice, does not apply to a case like 
the present where the agent is the agent of both parties : the language of the 
section is limited to the case of third parties. Either the attorney had notice 
of the plaintiff’s minority or he had not. If he had not, the defendant 
is entitled to the return of the money he lent: if he had, he was conspiring 
with the plaintiff to defraud the defendant. And where an attorney acts frau> 
dulently, notice is not necessarily to be imputed to the client — Cave v. Cave, 
(1880) L. R., 15 Ch. D., 639 (643), because the fact raises a presumption against 
the communication being made to the client; Espi7i v. Pembertou, (1859) 3 De, 
G. & J., 547. Fraud is not an essential ingredient of estoppel - iS’arai Chundcr 
Dey V. Gopal Ohunder Laha, (1893) I. L. R., 20 Cal., 296. The result of acced- 
ing to this argument would be not to take away the protection the law gives 
to an infant but would merely be to prevent him from committing a fraud, and 
depriving the person who had dealt with him in good faith of the benefit 
of the transaction. The Privy Council has laid it down that an infant 
may be of such an age as either to consent or to bind himself by his conduct. 
And it is submitted that even if he cannot contract he can make a representa- 
tion binding on himself — Mills v. [383] Fox, (1888) L.R., 37 Ch. D., 153. 
In Roj Coonuiry Dassee v. Preo Madhuh Fundy, (1897)1 C. W. N., 453, JENKINS, 

J. , held that a contract made by an infant was not void, but only voidable. 

Under section 64 of the Contract Act, the defendant is entitled to a refund 
of the money advanced. The word “ person ” in that section must not be 
limited to mean a j^erson of full age ; such a construction would unduly narrow 
the scope of the section, and is not justifiable. I Mr. —Section 64 

evidently l efors to a contract voidable under section 19. J It does not follow 
that section 64 refers only to cases falling within section 19 ; because section 19 
is not exhaustive. But even if the defendant should not succeed under 
section 64 of the Contract Act, then, if this mortgage deed is cancelled, he 
would be entitled to a restitutio in integrum under sections 38 and 41 of the 
Specific Relief Act. 

Mr. Garth on the same side. — The discretion vested in the Court should 
in the present case he exercised on behalf of the defendant. The case of 
Saral Ohand Mitter v. Mohun Bibi, (1898) I. L. R., 25 Cal., 371, is distin* 
guishable ; for there the lender admittedly knew that the borrower was a minor. 
All that the defendant asks is that the Court will not give the plaintiff the 
equity ho asks, without doing equity to the defendant. It should not be forgotten 
thst it is the plaintiff who invokes the equity of the Court ; and if be seeks 
equity he must do equity. 

• As to imputing any knowledge to the defendant about the plaintiff's 
age,— it is clear that not even the attorney had or could have any such know- 
ledge ; nobody could have, until the case was decided in Court after the hearing 
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of all the evidence ; and the Court, in order to come to any conclusioa, had to 
have before it the evidence on oa^h of all persons able to assist it in the matter. 

Mr. Bonnerjee (with him Mr. OhtLckerbuiiy) for the Eespondent. — Section 
64 of the Contract Act contemplates contracts voidable under section 19, and 
does not apply to contracts voidable under other circumstances than those of 
section 19. Section 11 shows what persons are incapable of entering into a 
[ 884 ] contract, and, among others, persons not of age according to the law to 
which they are subject. Apart from that argument, the illustratiorfs to 
section 65 show that contracts with minors are not cdhtemplated. 

Section 38 of the Specific Belief Act has no application to the present case. 
The suit was for cancellation of the mortgage deed ; section 39 (if any) was the 
only one applicable. The appellant has shown no case upon which he is 
entitled to say, in the words of section 41. that ''justice requires ” that com- 
pensation should be given him. 

Mills v. Fox, (1888) L. R., 37 Ch. D., 153, is no authority in support of 
the defendant's case ; all that it shows is that the representation by the settlor, 
in the course of negotiations under the Infants' Settlement Act, 1855, that 
she was entitled to deal with her property, should be made good in equity. 
And Buckmaster v. Buckmaster, (1887) L. B., 35 Ch. D., 21, (taken to the 
House of Lords under the name of Seaton v. Seaton, (1888) L. R., 13 App. 
Gas., 61) shows that that Act has removed the disability of infancy only as 
regards settlements made by minors in contemplation of marriage and with 
the sanction of the Court of Chancery ; and the judgment of STERLING, J., must 
be taken to have reference only to that Act. 

Mr. Woodroffe in reply. 

The following judgments were delivered by the Court (Maclean, C. J., 
and Prinsep and Ameer Ali, JeT.) 

Maclean, C.J.— This is an appeal from the decision of Mr. Justice JENKINS, 
in which he held that a certain alleged mortgage deed executed by the plaintiff 
on the 20th of July 1895, was void and inoperative, and ought to be cancelled. 

The circumstances of the case are these : The suit is brought by a minor, 
suing by his mother as his next friend, to set aside a mortgage which the 
plaintiff had undoubtedly executed. 1 will take it for the purposes of this 
judgment that the contract was not a void one, but a voidable contract. 

[ 385 ] The defence was that, even if the plaintiff were a iiiinor, he fraudu- 
lently represented that ho wi^s of ago and that fraudulent representation was 
acted upon, and that consequently, by a well recognised principle of equity, 
the plaintiff was not entitled to succeed. 

The first point for consideration is, whether or not tlie plaintiff, on the 
20th of July 1895, was a minor or of full age. Upon that part of the 
case, we have heard but little argument from the appellant's Counsel. The 
learned Judge in the Court below lias stated that ho had no hesitation in 
holding that the plaintiff was not of the age of twenty-ono years, on the 20th 
of July 1895 ; and substantially that issue has not been contested before us, 
although, during the course of the argument, it was rather feebly suggested 
that Mr. Justice JENKINS, in allowing the mother to refresh her memory from 
a certain document which was shown to her whan giving evidence, had admitted 
evidence which was not admissible. That point, however, is nob raised as 
one of the grounds of appeal, and under these circumstances we declined to 
allow tli^ matter to be gone into. Upon the first issue then, I see no ground 
whatever to dissent from the view expressed by the Judge in the Court below* 
that on the 20th July 1895 the present plainl^tff was a minor. 
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The next question is, did the plaintiff fraudulently represent to the defeff* 
dant that he was of age ? This reprosentatiqn is alleged to have been made in 
a declaration, which he swore, and which is set out at page 132 of the Paper 
Book. It is a long document, but the pith of it lies in the last paragraph, in 
which the plaintiff* says or is made to say that he came of age on the 17th of 
June then last past, that would be the 17th of June 1895. This is the alleged 
fraudulent representation. 

'Now, let us consider the circumstances under which that document was 
obtained. One Kedar Natli Mitter, an attorney of this Court, was acting 
as solicitor both for the present appellant (the intending mortgagee) and 
for the plaintiff', the intending mortgagor. It appears that on the 15th of July 
this attorney leceived a letter from the solicitor of the mother [ 886 ] and 
guardian of the infant, (she having been appointed guardian by an order of 
Court) telling liim in the clearest terms that the plaintiff* was not of age. There 
was a dispute upon the evidence as to whether or not Kedar Nath Mitter ever 
received that lettei. I do not entertain the slightest doubt that he did receive 
it, and, notwithstanding his denial, 1 am satisfied that the letter is the letter 
which is spoken of as a “ thundering letter ” by his own witness, whose 
evidence will bo found at page 100 of the Paper Book. In consequence of that 
letter what does Kedar Nath Mitter do? Although he is told in the most 
explicit terms by the attorney of the mother that the plaintiff is an infant, 
under the age of 21 years, and that any one lending money to him would do 
so at his own risk and peril, he thinks fft to proceed, and obtains a declaration 
on the 19th July from one Nanda Lai Ghose, and from another person, who is 
described as the family astrologer, and both these declarants say that the plaintiff' 
was of age. But Kedar Nath Mitter does not rest there. Although he was acting 
as the solicitor of the plaintiff, and it was lii& clear fluty, as such solicitor, to pro- 
tect him, he thinks it right to obtain tlie declaration in question from him. That 
declaration is obviously prepared and drawn up by Kedar Nath Mitter 
himself. ,lt& language is not the language of the plaintiff', it is the language 
of Kedar Nath Mitter, and to my mind it was a most reprehensible acton the 
part ot Kedar Nath Mitter to have prepared, and allowed his client to have 
sworn, this declaration, when he had received the clearest notice from the 
mother that her son, as has proved to be the case, was a minor. The declara- 
tion was not prepared or s\Norn until after the mortgage had been prepared, 
and when it was readv for execution ; and ^^hen according to the defendant’s 
own story, negotiations had been going on regarding it, since the previous May. 
It was prepared and sworn, in lact, at tiie verV last moment. These are the 
circumstances under which tliis declaration wa.s taken. 

Now taking that declaration to contain a fraudulent representation as to 
the plaintiff’s age, was this attorney misled or defiauded by it. He had 
leceived the clearest notice, by the letter of the loth of July, that the plaintiff 
was not then of [387] age, he pays no heed to that notice, he obtains this 
declaration under the circumstances 1 have mentioned, and it is to my mind 
almost absurd to ask us to believe that he was deceived by any statement 
contained in it. 1 entirely agree with the conclusion arrived at by Mr. Justioo 
JiiNKiNS that Kedar Nath Mitter was not misled by it. 

Hut then it is said that, although Kedar Nath Mitter may not have been 
misled by it, there is nothing to show that the defendant himself, who was 
advancing the money, was not misled by it. That is an argument to which 
I*am quite unable to accede. The defendant thought fit to employ this 
attorney in the matter, and the knowledge acquirwl by the attorney in a 
case s^ucfi this must be taken to be the knowledge of the defendant 
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himself, and the attorney must be taken in an ordinary mortgage transac- 
tion such as the present, to have cpmmunicated to his client the tacts which 
were communicated to him. At any rate as between the plaintiff and 
defendant it does not lie in the defendant’s mouth to say that he was not 
bound by the knowledge which his agent, whom he employed in this 
transaction, had acquired. 

Then it is urged that Kedar Nath Mitter practised a fraud, not upon tho 
infant plaintiff', but upon the defendant, and we are asked upon that foothig 
to adopt the view laid down by Lord CHELMSFORD irf the case of Espm v. 
Pembertony (1859) De G. and J., 547, where he says : “ I would rather say 

that the commission of the fraud broke off the relation of principal and agent, 
or was beyond the scope of the authority, and, therefore, it prevented the 
possibility of imputing the knowledge of the agent to his principal. 1 think 
that Pemberton was not the solicitor of Browne in the assignment, as there is 
not only no proof of consent that he should act in that capacity, but something 
approaching to proof of the contrary.” 

We are invited upon that principle to hold that any knowledge acquired by 
Kedar Nath Mitter could not be fairly imputable as knowledge acquired by the 
defendant himself. This is a perfectly new case; no such case was ever suggested 
[388] in the Court below, and there is no evidence to support such a case ; on 
the contrary the evidence shows that Kedar Nath Mitter, so far from prac- 
tising any fraud upon the defendant, took this declaration from the plaintiff, 
either with the object of holding it tn terrorem over him, when he attained 
his majority, as a lever, possibly, for a threat of criminal proceedings, or, 
alternatively as a basis for his present contention that the plaintiff, even 
though a minor, could not take advantage of his own fraud. It would appear, 
therefore, that Kedar Nath Mitter obtained tho declaration, not with the view 
of defrauding tho defendant, but of protecting tho defendant’s interest. 

Then it is contended that under section 115 of the Evidence Act, the 
plaintiff', though a minor at the time, is estopped from saying that he did not 
make the representation in question. In my opinion, this section has no 
application to the case of a minor. A minor cannot be estopped by a deed 
or by the recitals in a deed, and if he cannot be so estopped, it seems 
incongruous to say that ho can bo estopped by a parol declaration, for this 
is the contention. Wc mu^t road the language of the Legislature if we can, so 
as to make it harmonize, and not conflict, with the general law, though reinein- 
bering at the samo time that tlm office of the Legislature by its legislative Acts 
is to define, and even alter, tho law. The term “ person ” in section 115 is 
amply satisfied by holding it to apply to one who is of full age, and competent 
to enter into a contract, and I cannot bring myself to think that it could 
have been the intention of the Legislature, by such a general expression, to 
institute such a grave change in tho law of estoppel in relation to minors. * 

Our attention has been directed fo a case decided by the High Court at 
Bombay, which holds that section 115 of the Evidence Act is applicable to the 
case of a minor. Speaking with every respect, I am unable to assent to that 
view, and I may point out that the cases upon which the learned Judges in that 
Court rely as substantiating their proposition when carefully examined appear 
to me not to warrant the conclusion arrived at. This has been pointed 
out by Mr. Justice JENKINS, and concurring as I do in his criticism I need 
not refer to what be [889] has said. The case of Mills v. FoXy (1888) 
L. B., 37*Gh. D., 153, is quite distinguishable. That was a case under the 
Infants’ Settlement Act, which for the purposes of tho settlement treats the 
infant pro ianioy as suijurisy and 1 am satisfied that Mr. Justice STEliLlNa 
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in thc(t case did not intend to lay down any such proposition in relation to 
estoppel against a minor, as that for which the present appellant now contends. 

Now I pass on to the argument raised in relation to section 64 of the 
Contract Act. Section 64 again speaks of a ** person ” and the party," and I 
think that the terms “ person " and “ party ” must be regarded as interchange- 
able terms. 

The observations 1 have made as to the meaning of the term person *’ in 
sedtion 115 of the Evidence Act apply with even greater force to that expression 
as used in section 64 bf the Contract Act. 

In my opinion the term “ person ** in section 64 means such a person as 
is referred to in section 11, that is to say, a person competent to contract who 
is of the age of majority according to the law to which he is subject, and it 
would be an extraordinary result to hold that this section applies to the case 
of a minor. Moreover, as was pointed out by Mr. Bonner jee, although it is 
unnecessary for us to decide the point, it is certainly open to argument that, 
when section 64 of the Contract Act speaks of “ voidable " contracts, it refers 
to such contracts as are spoken of as voidable in section 19 of the same Act. 
But I express no final opinion on this point. If we were to accede to the 
appellant’s argument as to the application of section 64, the protection, which 
the law has so carefully thrown around minors in relation to matters of this 
nature, would he virtually destroyed, or I might almost say shifted to protect 
the very parties who prey upon the weakness and folly of the young. 

Then, we are asked to exercise tlie discretionary powers vested in us under 
seclicns 2^ and 41 of the Spocifis Belief Act That is a matter for the discre- 
tion of the Court ; the learned Judge in the Court below has exercised his 
discretion adversely to the [390] appelUnt, and I see no reason which would 
justify us in differing from that conclusion. On the contrary I do not think 
that in a case of this class where a man, who has been told that the person 
with whom he is dealing is a minor, still chooses to lend him money, “ justice 
requires'" that it should be returned to him. 

The last point was that the minor when he had attained majority ratified 
the bargain, but there really is no evidence to support this view, and I agree 
with Mr. Justice JEKKINS upon the point,. I have now dealt with the many 
points whioh have been urged for tlie appellant ; my opinion they all fail, 
and the appeal must be dismissed witli costs. 

Prinsep, J. — I agree in dismi.s.sing the appeal with costs for the reasons 
just given by rny Lord, the Cliiof Jur.tice. 

Ameer Ali, J. -As tlie questions raised in this case are of some import- 
ance, I desire to add a few observations. It was urged in the first place 
that assuming the letter of the 15th of July 1895 was received by Kedar 
Natli Mittcr, it did not amount to a notice such as would compel him to make 
any eiiquiry with reference to the statement contained therein. ^It was further 
urged that notice to Kedar Nath would not affect the defendant in the case; 
and that, as a matter of fact, Kedar Nath acted fraudulently towards Brahmo 
Dutt, the defendant. 

In considering those questions it is necessary to bear in mind some of the 
salient facts of the case. It has been abundantly proved, amongst other things, 
that the defendant is a money-lender, who, at the time of the transaction 
under enquiry, was not in Calcutta, and that all his business hare was man- 
aged by his ?no/M qornasta Dudraj. This man admits in liis deposition that 
the dofendant’s entire business was in his charge, and that throughout the 
trausacLioii Kedar Nath acted on bshalf of his master. Ud admits further tlmt 
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he bod known Eedar Nath for about twelve years, and that during that period 
a considerable amount of business had been done for him by the latter. The 
evidence of Dudraj clearly l9hows that he was on intimate terms with Kedar 
Nath Mitter. Dudraj states that when the (jjuestion of the plaintiff’s minority 
was broached before him, he told Eedar ' to remove all doubts about the 
man’s infancy,” whilst Eedar says [S91] that he obtained the declaration of 
the plaintiff concerning his age and the Exhibits 10 and 11 for the greater 
security of the interest of my client ” meaning the defendant. Throughout t^he 
evidence of Eedar Nath or Dudraj there is not the (^.in test ground for the 
suggestion that the former was acting fraudulently towards the defendant or his 
gomasta. Not only is there no ground in support of that suggestion, but the 
evidence given in the case directly contradicts it. 

As regards the contention that the letter of the 15th of July 1895 did not 
amount to a notice, according to iny apprehension of the subject, any inform- 
ation which puts a person upon enquiry is a notice. Apart from what is 
admitted by Dudraj and Eedar Natli Mitter, namely, that the plaintiff 
himself stated to tlie latter, that there was a question about his majority, I 
entertain no doubt whatever, upon the evidence, that Eedar Nath did, on 
the 15th of July, receive the letter which was addressed to him by Babu 
Bhupendra Nath Bose on behalf of the mother and constituted guardian of 
the infant. I do not attach the smallest credence to Eedar Nath Mitter’s 
denial of the fact ; and, if he did receive that letter, it undoubtedly did put 
him upon enquiry. The information conveyed to him in that letter was 
as clear and explicit as it could well be. And what did Eedar Nath, who 
was the defendant’s attorney, do upon receipt of that letter? If he had been 
acting as he ought to have done, he would have told the plaintiff that, if he 
bad attained his majority he should go and get his guardian discharged. Instead 
of doing that, he goes and induces the plaintiff to make a declaration of the 
character already described. Instead of going to the motlier or the mother’s 
brother for further information on the subject of the plaintiff's minority he 
obtains some affidavits from two persons, one of whom cannot bo regarded as 
otherwise than his creature. Nanda Lall Ghose is an attorney’s clerk, who is 
or was in the habit of bringing work to Kedar Nath, as he says. We all 
know what that means. This Nanda Lall Ghose is said to he an uncle of the 
plaintiff', but it is in evidence that he was litigating with the plaintiff's mother, 
that he has lost all his property, and fora considerable number of years hasheld 
no communication with the plaintiff’s family. It was upon these declarations 
that Eedar [892] Nath proceeded,' as he says, to get this money advanced to the 
plaintifi'. There can, therefore, be no doubt that, so far as Kedar Nath was con- 
cerned, he was not misled by any statement made by the plaintiff regarding his 
age. The plaintiff' himself stated to Eedar that there was a doubt about his age, 
and that his mother was questioning his majority. The mother’s attorney 
wrote to Eedar Nath on the subject, so that when he advanced the money 
to the plaintiff he advanced it with his eyes open. 

The contention that notice toHhe attorney is not notice^ to the defendant 
is, I must say, wholly unsupported by authority. There is a presumption that 
the solicitor or attorney does his duty. It was Eedar Nath’s duty to convey 
to the defendants the information which was given to him in that letter of the 
15th of July, and if he failed to do so, the defendant must take the consequences. 

In Boursot v. Savage, (1866} L. B. 2 Eq., 134, the same question that 
has been Attempted to be raised in the case before us was presented for deci- 
sion. In that case one Eolmer, a solicitor, was one of the trustees under a certain 
indenture of trust. By an indenture in which he forged the names of hie 
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oO'trustees Holmer assigned to the defendant Savage certain leasehold heredita- 
ments covered by the trust. Upon the discovery of the fraud the beneficiary 
sued for the cancellation of the indenture of assignment. At the trial it was 
proved that Savage had no knowledge of the forgery or fraud committed by 
Holmer; but it was not disputed that he had acted in the transaction as the 
defendant’s solicitor. On the question of notice to Savage in respect of the 
trust, it was contended by his Counsel that Holmer had acted as solicitor for 
bqth parties, and that when the fraud commenced the connection of solicitor 
and client was broker^ off. Dealing with this contention KiNDERSLEY, V.C., 
at pages 141 and 142 of the report, expressed himself as follows ; 
** Supposing, however, that actual knowledge of the existence of a trust 
cannot bo imputed to the defendant Savage, still I think he is affected 
by constructive notice. He employed Holmer as his solicitor in the transac- 
tion of the purchase ; and, according to the doctrine of Equity, a purchaser 
[393] has constructive notice of that which his solicitor, in the transaction 
of the purchase, knows with respect to the existence of the rights 
which other persons have in the property.” He then goes on to say : 

It is a moot question upon what principle this doctrine rests. 1 confess my 
own impression is that the principle on which the doctrine rests is this : that 
my solicitor is alter ego; ho is myself; T stand in precisely the same 
position as he does in the transaction, and therefore his knowledge is 
my knowledge; and it would ho a monstrous injustice Uiat T .should have 
the advantage of what he knows without, the disadvantage. But, whatever 
be the principle upon which the doctrine rests, the doctrine itself is unques- 
tionable It is insisted, however, that the doctrine cannot apply to this case 
because Holmer was committing a fraud, and the (dient is not to bo affected 
with constructive notice of a fraud committed hy his solicitor. But if 
the client would be affected with constructive notice of a trust, the existence of 
which is kno\Nn to his solicitor, in the case where there is no fraud, the fact that 
the solicitor is committing a fraud in relation to that trust cannot afford any 
reason, why tiie client should not he affected with constructive notice of the 
existence of the trust. 11 is tlio oxistotice of the trust, and not the fraud, of 
which he is held to hav^e constructive notice, and the constructive notice of 
the existence of the trust must he imputed to him, whether there is a fraud 
relating to it or not.” 

I am not aware that that case has been overruled or dissented from in any 
subsequent case. On the contrary in the case of Bradley v. Riches, (1878) 
L. R., 9 Ch. D., 189, L .1, Fry gave expression to the same view’, in other 
words that the knowledge of the solicitor was the imputed knowledge of 
the client. 

But I go further and hold upon the evidence that the present case does 
not rest upon constructive notice. For Dudraj admits that a day or tw’o before 
the execution of the deed he w’as informed that there was a question as to the 
plaintiff’s age, and I regard that as sufficient information to put him upon 
enquiry. If the [394] enquiry is not sufficient, if it turns out that he did not 
take proper steps to satisfy himself, and if, afterw’ards, it is established by 
judicial investigation that the fact of w’hich ho purported to he satisfied was 
not the true fact, he must take the consequences. 

Then it was argued that the plaintiff was estopped under section 115 of 
the Evidence Act by his representation in respect of his age. To hold that 
an infant may be estopped in regard to contracts by conductor misbepresenta* 
tion would be practically to sweep away all the limitations the law has imposed 
gn the capacity to contract ; and a person labouring under a disability would 
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be enabled to enlarge by his. own act his legal capacity to contract. • In the 
Liverpool Adelphi Loan Associatioy^v, Fairhurst, (1854)9 Exch., 422, it was hold 
that a person under a disability to contract was not liable upon the contract, 
nor for a wrong arising out of or directly connected with the contract, and which 
is the means of effecting it and parcel of the same transaction. The same 
principle was followed in Bartlett v. Welles^ (1862) 1 B. & S., 836. 

It follows, therefore, that when the present law declares that an infant 
shall not be liable upon a contract, or in respect of a fraud in connection with 
a contract, he cannot be made liable upon the same contract by means of an 
estoppel under section 115. I, therefore, agree that there is no estoppel what- 
soever in this case founded upon any representation or alleged representation 
on the part of the plaintiff. 

As regards section 64 of the Contract Act, I agree that the contracts there 
referred to are contracts by persons who have tfie capacity to contract or who 
are not labouring under any disability from contracting. As at present advised 
I agree with the decision of this Court holding that the contract of an infant is 
voidable at his option, but that must be understood as meaning that it is void- 
able to his advantage and not to his disadvantage. No reason has been shown 
in this case for the exercise of the equitable jurisdiction of this Court. Undoubt- 
edly a Court of Eauity has the power, if the minor has derived any benefit by 
[395] means of a fraudulent representation — to order compensation, to use a 
common maxim — to compel a person seeking equity to do equity. In the 
present case I see absolutely no foundation whatever for the defendant’s invoking 
the equitable jurisdiction of the Court. I agree, therefore, in disirissing 
this appeal. 

Appeal dismissed. 

Attorneys for the Appellant : Messrs. Manuel and Augunvallah, 

Attorney for the Eespondent : Babu B, N, Bose, 

NOETS. 

[ On appeal, the Privy Council held that an infant's contract was void under the Indian 
Contract .Act, 1872, and that the question of estoppel did not arise as there was no change due 
to the representations : — (1902) 80 Cal., 989. 

As regards estoppel, see also (1908) Si Ail., 21 : 5 A.L.J., 674.] 
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PRIVY COUHCIL. 


The 11th November, 189B, 

Present : 

Lords Hobhouse, Macnaghten and Morris, and Sir R. Couch. 


The Land Mortgage Bank of India Defendants 

versus 

Abul Kasim Khan and others Plaintiffs. 


[On appeal from the Court of the Judicial Commissioner of Oudh.] 

Mortgage — Construction of Mortgage— Operative words in a Mortgage 
deed — General language. 

A mortgaf^e deed having 8pe<;ifically charged the property originally offered as security, 
extended the operation of the mortgage by general language to include all interests in the 
mehals, villages, and lands, comprised in the sanad of a talukhdari estate. It was now 
questioned whether one of the villages comprised in the sanad was part of the mortgaged 
property. The operative words, uncontrolled by anything in any recital, declared all 
the above subject to the mortgage. The deed was, accordingly, held to include the village in 
question, eCect being given to the operative words in their ordinary meaning. 

Appeal from a decree (25fch July 1889) of the Judicial Commissioner of Oudh, 
reversing a decree (Slst March 1888) of the District Judge of Faizabad. 

This suit was brought ou the 30th May 1887 by the representatives of 
XJmres Singh, a talukhdar, deceased in 1880. They claimed the right of posses- 
sion against the appellant, the Land Mortgage Bank, of the village Bazidpur 
in the Fafzabad District, alleging that the Bank had no title thereto, as 
the result of a judicial sale in execution of a decree obtained by the 
Bank against Umres Singh upon a mortgage, dated the 23rd August 1871. 
The plaintiffs, respondents, alleged that Bazidpur [396] was not entered in 
the schedule of the mortgaged property that acconpaniod the mortgage deed, 
and that this village had been wrongly attached and sold on the 3rd March 
1877, in execution of a decree obtained by them in 1875 for Rs. 1,22,131 against 
Umres Singh. The defence was that an entire taluk named Meopur Baragaon, 
comprising the village Bazidpur, in question, was included in the mortgage of 
1871 ; not only the mauzas specified in the schedule to the mortgage having 
been mortgaged but also all other mauzas appertaining toithat taluk, which 
included Bazidpur. Also that the sale, after contest on application to have it 
set aside, had been confirmed by the Deputy Commissioner of the Faizabad 
District on the 3rd April 1877. On the i7th September 1878 the appellants 
sold the village to the other defendants in the present suit. 

In evidence was the mortgage deed of the 23rd August 1871, executed by 
Umres Singh in favour of the appellants, by which he convey^, subject to 
the mortgage, all the estate known by tbe above name, the particulars being 
given in a schedule annexed to the deed. It was added in the deed that 
the estate was granted to Umres Singh by sanad under the hand of the Chief 
Commissioner of Oudh ; and the deed conveyed, also, all other, -if any, the 
mouzas, mehals, villages, lands, and shares of and interests in the same, com- 
prised in the said sanad. Also was in evidence the decree of the 1st June 1876 
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in favour of the Bank for the above sum, and declaring their lien on*Meopur 
Baragaon till payment. • 

The District Judge decided that the deed of the 23rd August 1871 mort- 
gaged all the villages in the taluk and not merely those specified in the schedule. 
But he held the suit to be barred by limitation. 

On the plaintiffs' appeal, the Judicial Commissioner was of opinion that 
there was no bar by lapse of time. But his judgment was that Bazidpur was 
not intentionally included in the mortgaged property, and was therefore excltided 
by his decree. * 

On this appeal, — 

Mr. i7. D. Mayne, for the Appellants, argued that Bazidpur was included in 
the mortgage by the general language of the deed of 1871. 

[ 897 ] Mr. A. Cohen, Q. 0., and Mr. C. W. Arathoon, for the Respondents argued 
that as the earlier language of the deed differed from the later, and as a refer- 
ence to what had been mentioned in the preliminary arrangements did not 
make it appear that the parties to the mortgage intended to effect the inclusion 
of Bazidpur, their intention should be taken to be against the inclusion of 
the village. The principle of construction in the case of general language 
following and exceeding more detailed description was that the object and 
intention of the parties must be regarded. 

There was here a resemblance to the cases of discrepancy between recital 
and conveyance ; and in the latter cases where the recital clearly indicated 
what was intended to be conveyed, and operative words of a general character 
went beyond that recital, the operative words were construed with a restriction. 
They cited Jenner v. Jenner, (1866) L. R., 1 Eq., 361 ; Eooke v. Lord Remington, 
(1856) 2 K. & J.. 753. 

Mr. J. D. Mayne was not hoard in reply. 

Their Lordships’ judgment was then given by 

Lord Macnaghten. — The learned Counsel in this case have very pro- 
perly agreed that if their Lordships should be of opinion that the village of 
Bazidpur is included in the mortgage, the appeal must succeed. It appears to 
their Lordships perfectly plain that the village is included. After conveying 
by specific description the property originally offered in security, the mortgage 
deed throws in as an additional subject of conveyance " all other (if any) the 
mauzas, mehals, villages, lands, and shares of and interest in inauzas, mehals, 
villages, and lands comprised in the said sanad.” It is admitted that this village 
was comprised in the sanad ; it follows therefore that it passed by words, which 
include everything that the sanad comprised. There is no contradictory recital. 
After noticing the original application for the loan, the narrative winds up by 
saying that the Bank have agreed to make the advance on having repayment 
of the sum advanced and interest thereon secured “ in manner hereinafter 
appearing.*’ That recital points to the operative part of the deed as complete 
in itself, without [ 898 ] anything in the preamble to control or confuse the 
natural and ordinary meaning of the language used. There is surely nothing 
so very strange in finding that a mortgage deed as finally settled contains 
something more than the security originally proposed. The reference to the 
sanad in the original proposal seems to suggest the course which the negotiations 
must have taken. Their Lordships will therefore humbly advise Her Majesty 
that the appeal ought to be allowed, and the suit dismissed with costs in the 
Courts below. The respondents must pay the costs of the appeal. 

Appeal allowed. 

Solicitors for the Appellants : Messrs. Ashursi, Morris, Crisp and Co, 

Solicitors for the Respondents : Messrs. 1\ L. Wilson and Co, 

C.B. 
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[ 96 Cal. 898 ] 

, The 1 7th November, 1898. 

Present : 

Lords Ashbourne. Hobhouse, Macnaghten and Morris, 
AND Sir B. Couch. 


The Rivers Steam Navigation Company Defendants 

versus 

Choutmull Doogar and others Plaintiffs. 


[On appeal from the High Court at Fort William in Bengal.] 

Carriers' Act (III of 1865), sections 6, 8, and 9 — Negligence — Accident, 
Loss by — Burden of proof in a suit for damages for non-delivery. 

The plain tifEh sued a company, who were common carriers, for damages for the non< 
delivery of goods entrusted to them for carriage, destruction of the goods by fire having taken 
place on board the company's flat when moored o0 the place of destination. How the fire 
originated was not shown. The company did not prove absence of negligence on their part 
nor was there placed before the Original Court a case inconsistent with their negligence. 

The Judicial Committee dismissed an appeal from the decree of the Appellate High 
Court, which proceeded on the 9th section of the Carriers’ Act (III of 1865), that Court 
having taken the non<delivery as placing the burden of proving absence of negligence on the 
carriers. 

There were facts showing that no adequate means had been provided by the defendants 
for extinguishing a fire on board, and that the watch was inefficient. The defendants, accord* 
ingly, had failed to exonerate themselves. * 

Appeal from a decree (29tli January 1B97) of the Appellate High Court, 
reversing a decree (26th February 1896) of the [399] High Court in its 
original jurisdiction. The plaintiffs, who now appealed, were merchants trading 
at Calcutta and at Serajgunge. The company defending the suit were common 
carriers by inland navigation. The suit was to recover the value of 432 drums 
of jute received on board their flat Kliyher by the Company in November 1893 
at Serajgunge, to be delivered to the plaintiffs at Calcutta. The flat arrived 
there ; but whilst moored off Jagarnath Ghat (where the jute had to be 
delivered) on the morning of the 7th December 1893, the flat and its cargo 
were destroyed by fire, the origin of which did not appear. 

The forwarding note contained the following : — 

“ The Company will notabe under liability for damages, or compensation, in respect of 
loss or damage to goods . . . except such liability as they are, or may be, subject to 

under the provisions of any law for the time bciiig in force, or of any contract other than 
this, •for the time being in existence between the company and the shipper.’* • 

The question raised and decided on this appeal was whether the appellants 
were liable as common carriers by river for the loss of the goods. 
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The circumstances of the loss are stated in their Lordships’ judgment, 
and also appear in the report ^of Choutmull Doogar v. The JSivers Steam 
Navigation Company, (1897) I. L. B., 24 Cal., 786. The plaintiffs filed this 
suit in the Court below on the 5th January 1895, charging that the defendants 
were liable as common carriers for the loss of the jute. The defendants in their 
written statement alleged that the goods were received by them to be carried, 
on the terms of the forwarding note, and that they had been lost without^ any 
negligence on their part. 

By the Carriers’ Act (III of 1865), it is provided as follows : — 

Section 6. **The liability of any common carrier for the loss of or damage to any 
property delivered to him to be carried, not being of the description contained in the Schedule 
to this Act, shall not be deemed to bo limited or afiocted by any public notice, but any such 
carrier not being the owner of a railroad or tramroad, constructed under the provisions of 
Act XXII of 1863 may by special contract, signed by the owner of such property so delivered 
as last aforesaid or some person duly authorised in that behalf by such owner, limit his 
liability in respect of the same.'* 

[MO] Section 8. "Notwithstanding anything hereinbefore contained every common 
carrier shall be liable to the owner for loss of or damage to any property delivered to such 
carrier to bo carried when such loss or damage shall have arisen from the negligence or 
criminal act of the carrier or any of his agones or servants. 

Section 9. **In any suit brought against a common carrier for the loss, damage, or 
non-delivery of goods entrusted to him for carriage, it shall not be necessary for the plaintiff 
to prove that such loss or damage or non-delivery was owing to the negligence or criminal 
act of the carrier, his servants, or agents.'* 

The suit was heard by Sale. J., in the original jurisdiction of the High 
Court, The principal issue was whether the loss was due to the negligence of 
the defendant Company, and whether the forwarding note protected them. On 
the latter point the Judge held that the defendant Company were relieved from 
liability for loss not occasioned by their negligence. On the issue of fact he 
held that the Company had proved that the loss was not so occasioned, thereby 
discharging the burden imposed upon them by the Carriers’ Act. 

Upon the evidence he came to the conclusion that the fire did not originate 
from anything on the flat, and that all reasonable precautions had been taken 
to prevent the cargo from taking fire from outside. He was also of opinion 
that the appliances on b6ard for extinguishing fire were fairly sufficient, and 
that the inability of the crew to put out the fire was caused by the rapidity 
with which it spread. The Judge accordingly dismissed the suit with costs. 

On appeal the Appellate High Court (Maclean, C.J., and Macpherson 
and Trevelyan, JJ.) reversed the above judgment on the ground that the 
defendants had not discharged the burden cast upon them of showing that the 
loss was not due to their negligence. The decree was that the defendants 
should pay to the plaintiffs Rs. 3,324, with interest thereon at 6 per cent, 
with costs. 

The judgments are reported at length in 1. L. B., 24 Cal., 786. 

On this appeal — 

[401] Mr. Joseph Walton, Q.C., and Mr. J. F. Clerk, appeared for the 
Appellants. 

Mr. A Cohen, Q.O., and Mr. A, Phillips, for the Bespondents. 

The argument for the appellants was that the defendants had proved that 
the loss wfts not caused by their negligence or default or by any act or omission 
on the part of their servants. 

Counsel for the respondents were not called upon. 
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Their Lordships* judgment was delivered by 

Lord Morris. — Their Lordships do nofi require to hear Counsel in sup- 
port of the decision of the High Court, as they are of opinion that there has 
been no case shown to alter the judgment that was pronounced by that Court. 

It appears that the jute in question was put on board the appellants' 
vessel, and put on board, so far as can be ascertained, in a proper manner, in 
a prdper flat, properly arranged, and under proper circumstances. It appears 
that upon the night iu question, about half-past twelve, from some rather 
incomprehensible cause or other, the jute caught Are, and the whole cargo 
was burnt. 

The plaintiffs do not rely upon any special construction of the forwarding 
note other than that which is relied upon by the defendants, who contend that 
they have brought themselves within the protection of the Carriers* Act; that 
is, that they are exempt, if they satisfy the onus which is imposed upon them 
of showing that there was no negligence on their part. 

The plaintiffs have also given up any question as to holding the defendants 
liable on the ground of having deviated from the agreement, and therefore the 
question comes to the simple and — in form, at all events — narrow one, whether 
the defendants have exonerated themselves by showing that there was no 
negligence on their part. 

A flre took place, and it is the common case that it did not arise from 
spontaneous combustion. It, therefore, must have arisen from some cause 
either external to the flat or internal in the flat. If it occurred from a fire 
within, it would appear that the onus is not discharged by the defendants, because 
they had [402] the control of the flat. If the fire took place inside, they must 
have done something or other, or something must have happened on the 
vessel inside of the flat, which led to the fire. They are, therefore, driven 
to suggest causes for its occurring from something external to the flat ; and it 
certainly is a very remote, and rather a fanciful, suggestion that it arose from 
some spark coming from certain dinghies or smaller boats that were in the 
neighbourhood. 

In the first place, on the evidence of the captain and of the serang, the 
fires were put out in those small boats about 9 P.M. It was suggested that 
a man throwing the end of a cigar or lighting a pipe might have caused the 
fire. But that seems most improbable, because the flat was guarded by the 
corrugated iron at the top and bottom, and* by a purdah or thick canvas all 
round about it, and it would have taken the fire a very considerable time to 
reach the jute if it had arisen externally. Therefore it appears that the fire 
must have originated from some cause inside. If the cause was inside, as has 
been said, the onus is not discharged, because the whole of the flat was under 
the control and management and care of the defendants. 

Again, they were bound to watch ; that is their own case ; and accordingly 
they allege that they did watch, and that about 12 o'clock, just shortly before 
the fire, two persons named Tamiz-ud-din and Omed Ali were the watchmen ; 
that Tamiz-ud-din was to watch on the starboard side and that Omed Ali was 
to watch upon the port side. Tamiz-ud-din did not watch on the starboard 
side. If he had watched, and the fire had arisen from any external cause, he 
would have perceived it almost at once, and if he had not been for a very 
coD^derable time engaged in rather a curious sort of investigation (he appears, 
namely, to have been watching an accumulation of jungle upon an foohor that 
was hung up and no way concerned in the anchoring of the vessel, or in directing 
its course, or in keeping it whore it was) he would have seen the fire arise, and 
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he coaid have given outcry at the time, and notice that would have led in all 
probability to its being extinguished. The fire, however, had taken such hold 
of the jute that it had gone too far by the time he noticed it, a [408] notice 
which really arose not from his looking at the matter at all, but by the 
fires being reflected by the water, which he appears to have been watching, 
instead of watching that which he was put there to watch, namely, the fiat. 

Then the absence of the other witness, as described by the Chief Justice 
of the High Court, is, to say the least of it, unfortunate. It is very unfor- 
tunate, because he might have shown that Tamiz was* much longer absent than 
seven or eight minutes — a most peculiar time for him to select, as if anybody 
could distinguish between seven or eight minutes and a quarter of an hour, or 
17, or 18, or four or five minutes, when their attention was not directed to 
investigating it at the time. 

At all events the observation of Tamiz-ud-din was for such a substantial 
time withdrawn from the matter which it was his proper business to watch, that 
all the misfortune occurred, practically speaking, by reason of his not watching. 
If he had been walking up and down on the starboard side, as he ought to 
have been, he would have observed this fire coming against the purdah ; or 
he would have observed the fire from within, and not have waited to observe 
it from the glare in the water. It appears that the defendants have not at all 
exonerated themselves from the onus cast upon them of showing that the fire 
originated from causes over which they had no control, and could not have 
been expected to have had any control ; and the evidence would really go to 
show that the fire must have originated from within the flat, and therefore 
from a place for which they were liable for its being in a proper position, and 
free from any inflammatory article that would have set the jute on fire when 
it could not have got on fire of itself. 

In addition to that it also appears that when the fire did take place there 
was an utter absence of any power of extinguishing it, except by the primitive 
mode of the crew throwing buckets of water upon it. There were two pumps, 
and they were both useless — the pump in the fore part of the vessel was 
useless because the captain was alone there, and he could not work the pump 
by himself, and the men could not get there. Why had he not the men 
at his disposal ? What is the use of having a [404] pump if you have 
nobody to work it ? Then there was a pump aft ; and that pump could not be 
worked because it appears that the jute was piled up close to the bulkhead, and 
that the hose was too short;, so both the pumps become utterly useless, and 
the conflagration goes on until, not alone is the jute destroyed, but the vessel 
sinks. 

Their Lordships are clearly of opinion that there is no reason for disturbing 
the conclusion come to by the High Court upon both grounds. 

Their Lordships will therefore humbly advise Her Majesty that the judg- 
ment of the High Court should be affirmed. The appellants wuil pay the costs. 

Appeal dismissed. 

Solicitors for the Appellants : Messrs. Budd, Johnson and Yecks, 

Solicitor for the Bespondents ; Mr. W. W, Box, 

O.B. 


NOTES. 

t Bee also 26 Cal., 465 ; (1911) 14 Bom. L.R., 166. ] 
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In re AVDALL [1899] 


[ 28 Oal. 401 ] 

TESTAMENTARY JURISDICTION. 


The 24th March, 1899. 

Pbesent : 

Mr. Justice Sale. 

In the Goods of P. J. Avdall, Deceased. 


Letters of Administration — Administrator-General' s Act (II of 1874), 
section 12 — Verification of Petition — Conrt Fees Amendment Act (XI of 1899). 


The Administrator-General as a public ofHcer is exempted from verifying otherwise than 
by his signature any petition presented by him under the provisions of Act II of 1874. 

In the goods of McCoimskey, (1893) I.L.R., 20 Cal., 879, followed. 

The form of affidavit prescribed by Act XI of 1899 indicates that it docs not apply to an 
application by the Administrator-General. 


This was an application by the Administi ator-General for letters of administra- 
tion to the above estate. The sole question raised was whether the signature 
of the Administrator-General was a sufliciont verification to the petition, or 
whether he was required to make an atlidavit. The petition of the Adminis- 
trator General was as follows ; — 

[405] First . — That Paul Johannes Avd.ill, the dccousod abovenamed, who was an 
Armenian inhabitant of the Town of Calcutta, and who was an Insurance Broker, departed 
this life at No. 29, Pollock Street, in the Town of Calcutta, on the 11th day of January 1899 
intestate, leaving property and effects within the jurisdiction of this Hon'blo Court to be 
administered unto and leaving, as your petitioner is informed and believes, a brother named 
Peter Johannes Avdall and a sister named Elizabeth Sarkies, who, your petitioner is informed 
and believes, is the widow of Carapiet Johannes Sarkios, deceased, and who your 
petitioner is also informed and believes is seriously ill, his only next of kin him surviving. 

Second . — That the amount and value of the assets left by the said deceased which are 
likely to come to your petitioner’s hand.s, in case letters of administration be granted to him, 
will not, as your petitioner verily believes, exceed the sum of Rs. G,000, and that the same 
consists of the property, estate and effects appearing in the Schedule hereunder written : — 


Schedule of assets left by the deceased. 

I. Household furniture and effects, carriages and horses in 
Calcutta of the estimated value of 


Rs. 


2,000 


II. Amount of commission due to the deceased abovenamed by 
Messrs. Walker. Goward & Company of the Strand Road 
in Calcutta estimated at ... ... ... 4,000 

Total ... 6,000 


Thirds — That your petitioner is informed and believes that the said Peter Johannes 
Avdall, who, your petitioner is also informed, is the brother of the said deceased, and who 
resides at No. 4 Shurruf Duf try’s Lane in Calcutta, is of unsound mind, and incapable of 
managing his affairs, and your petitioner is also informed and believes that the said Elizabeth 
Sarkies, the sister of the deceased abovenamed, is seriously ill and unable to sign her consent 
at foot of this petition. 

* Fourth . — That more than a month has elapsed since the date of the death of the said 
Paul Johannes Avdall, deceased, and, as your petitioner is informed and belilves, none of 
the next-ol-kin of the said deceased have applied for a grant of letters of administration to 
his estate. 
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• 

Fifth ,— no pisovious application has been made to this Hon'ble GourUor to any 
other Court for grant of probate of any will of the deceased abovonamed, or for letters of 
administration of the property, assets, credits and effects of the deceased abovenamed, as 
appears from the oertifioato of the Registrar of thi^ Hon’ble Court herewith produced. 

Sixth , — That your petitioner is desirous of obtaining an order that letters of administra- 
tion, as in case of intestacy, to the property, assets, credits and [408] effects of the deceased 
abovonamed be granted to your petitioner with effect throughout the Province of Bengal. 

Your petitioner therefore humbly prays your Lordships for an order that Ictt^srs of 
administration as in case of intestacy to the property assets cre^jts and effects of the deceased 
abovenamed be granted to your petitioner with effect throughout the Province of Bengal. 

The petition was verilied only by the signature of the Administrator- 
General, without affidavit. 

Sale, J. — This is an application by the Administrator- General for letters 
of administration. The petition contains a schedule of assets, from which no 
deduction is claimed. The only question is whether the signature of the 
Administrator-General should be accepted as a sufficient verification under 
section 12 of the Administrator-Generars Act II of 1874, or whether ho should 
be required to make an affidavit in the form prescribed by Act XI of 1899. 
The form of affidavit prescribed by this Act in itself sufficiently indicates that 
it was intended to be used by applicants other than the Administrator-General. 
The Administrator-General, as a public officer by section 12 of Act If of 1874, 
is exempted from verifying otherwise than by his signature any petition pre- 
sented by him under the provisions of the Act. See In the Goods of McConi’ 
iskey, (1893) I. L R., 20 Cal., 879. This section, unless expressly repealed, 
cannot be treated as having ceased to be operative. 

Under the circumstances an order for grant of letters of administration 
may be made on a certificate being produced from the Registrar that the 
administration duty has been paid and a statement to that effect being inserted 
in the petition. 

Attorney for the Petitioners : Mr.*Cawr//. 

C. E. G. 


X8 OAL.— 84 
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[407] The 6th Aprils 1899, 

Present 

Mr. Justice Sale. 

In the Goods of Omda Bibee Deceased. 

Letters of Adynhmtraiion — Court Fees Act {VII of 1870), section 3, Schedule 7, 
Art, 11, section 19 JI. — Court Fees Amendment Act {XI of 1899) — 
Practice — Payment of ad valorem fee on Probate or 
Letters of Administration, 

In an application for probate (^r letters of administration the ad valorem fee prescribed 
by Statute should be prepaid to the satisfaction of the Court. Such payment must be made 
to the Registrar and certified by him or by the Taxing Officer where an exemption is claimed 
and allowed. This certificate should be produced to the Court with the application and 
affidavit of valuation. 

In this case an exemption from the total amount of the ad> valorem fee payable 
to the Court viras claimed, but no certificate from the Taxing Officer was pro- 
duced to the Court at the time of the application for letters of administration. 

Sale, J. — In the High Court the fee mentioned in article 11 of the first 
Schedule to the Court Fees Act is, under section 3 of the Act, payable to the 
Kogistrar. Incase of difference as to the fee or the amount thereof payable, 
the question is by section 5 of the Act referred to the Taxing Officer. These 
sections have not been repealed by the amending Act XI of 1899. By that 
Act the High Court, when an application is made to it for probate or letters 
of administration, is required to cause notice to bo given to the chief controlling 
revenue authority, that is to the Board of Kevenue. The object is not to 
delay the grant, wliich mav bo made as soon as the Court is satisfied that the 
ad valorem fee payable on the valuation of the assets furnished in the prescribed 
form has been paid. The fee is required to be prepaid to the satisfaction of 
the Court. 'Such payment should be made to the Registrar and certified by 
him to the Court. This certificate or a certificate from the Taxing Officer, 
where exemption is claimed and allowed, should bo produced to the Court 
wdth the application and the affidavit of valuation. 

This petition may, therefore, be returned to the applicant in order that 
it may be re-submitted with a certificate from the Taxing Officer. 

Attorney for the Petitioner : Mr. N. C, Bose. 

C E. G 
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[408] The 28th March, 1899. 
.PliESENT : 

Mr. Justice Sale. 


Id the Goods of A. S. Gubboy Deceased. 


Letters of Administration — Bond, Form of — Succession Act , 

(X of 1866), section 266 — Fraction. 

The Indian Succession Act, section 256, requires that an administration bond should be 
taken in every case. It may, however, be varied, by special order of the Court, in the case 
of a limited or special administration and follow the English form. 

This was an application for letters of administration in limited form, and it 
was prayed that, li a ving regard to the limited nature of the grant asked for, an 
administration bond might be dispensed with : — 

Sale, J« — This is an application for a grant of letters of administration of 
the property and credits of Aaron Shalome Gubboy, deceased, limited for the 
purpose of reconveying the premises comprised in a mortgage to the mortgagor. 

It is stated in a petition verified in the usual way that the “deceased 
died without leaving any properties or eU'ects to be administered unto,” and 
tiiat ho had no henoficiai interest in the mortgage the premises comprised in 
which are to bo recon veyod. 

It appears that this mortgage has been treated as belonging to the estate 
of the brother of the deceased, and that the ad valorem fee on the imount 
secured thereby has been paid. 

It is said that having regard to the nature of the limited grant prayed 
for, no assets can come into the hands of the administrator, and that this is a 
case in which an administration bond may be dispensed with. But the law 
does not admit of this being done. Section 256 of the Indian Succession Act 
requires a bond to bo given in every case, but in such form as the Judge shall 
from time to time by any general or special order direct. It is only open to 
the Court to make a special order as to the form of the bond. 

In England an administration bond is also required to be given in 
all cases, and the bond in the case of a limited or special administration 
provides that the administrator “ will [409] exhibit a true and perfect 
inventory of the said estate and effects limited as aforesaid and render a just 
and true account thereof whenever required by law so to do.” Coote, p. 663. 
This form may, it seems to me, bo adopted in the present case, and I direct 
that' this may be done. 

Attorneys for the Petitioners : Messrs. Gregory and Jones. 

C. E. G. 
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PYABI MOriUN BOSE V. 


[SSCal. MS] 

FULL BBNOp. 

The 31st January, 1899. 

Pkesent : 

SiE Francis W. Maclean, k.c.i.e., Chief Justice, Mr. Justice Prinsbp, 
Mr. Justice O’Kinealy, Mr. Justice Banbrjee, and Mr. Justice Hill. 


Pyari Mohun Bose Plaintiff 

versus 

Kedarnath Boy and others Defendants.’*’ 


Parties — Cc-conlractors — Right of some of several co-contractors to sue alone — 
Refusal to join in the suit as plaintiff. Effect of. 

Where two parties contract with a third party, a suit by one of them making the other 
a co-defendant ought not to bo dismissed, merely because the plaintiff has not proved that 
the co-defendant had refused to join as a co-plaintiff. 

This case was referred to a Full Bench by 0*KlNBALY and GuPTA. JJ., on the 
30th June 1898. The ORDER OF REFERENCE was as follows : — 

The question raised in this reference is that where two parties contract 
with a third party, can a suit by one of the two, making the other a co-defen- 
dant, be dismissed under our procedure, because the plaintiff had not proved 
that the co-defondant had refused to join as plaintiff. 

This very point was raised in the case of Tarim Kant Lahiri v. Nund 
Ki shore PatronoviSt (1882) 12 C. L. R., 588, and with reference to it the Judge 
said *. “ It may be that the proper course would be to ask him to join as a 
plaintiff, but it is a matter of perfect indifference to the substantial defendant 
whether the co-sharer is joined as a plaintiff, or joined as a defendant. The 
tenant is codeerued to have all [410] parties interested in the rent made parties 
to the suit, so that he may not be liable in a subsequent suit for rent. If the 
third defendant were to complain that he has been made a defendant without 
being asked to join as a plaintiff, there might have been ground of complaint, 
and the mistake might bo undone by amending the plaint, or it might be a 
ground for giving him his costs, but it is not a ground for dismissing the suit 
at all.” 

This decision was followed by another Divisional Bench of this Court in 
the case of Bissesswar Boy Choiodhry v. Brojo Kant Boy Chowdhry, (1897) 
1 C. W. N.. 221. 

In the case of Divarka Nath Milter v. Tara Prosiinna Boy, (1889) I.L.B., 17 
Cal., 160, a Divisional Bench of this Court, on the authority of Luke v. South 
Kensington Hotel Co., (1879) L.B., 11 Ch.D., 121, decided that some of the parties 
interested as plaintiff's cannot sue alone unless the co-sharers have refused to 
join or have otherwise acted prejudicially to the plaintiff's, and the suit was 
dismissed on this ground. That case was followed in the case of Soshee 
Shekhar eswar Boy v. Giris Chandra LahiYi, (1897) 1 C. W. N., 669. 

It must be borne in mind that under our Code no person can be made a 
plaintiff without his consent. In England this consent must be given in writ- 
ing ;*so that the rules point to consent and not to refusal. Under section 32, 
the Court has the greatest powers for tran sferring parties, and under section 

* to the Fall Bench in Appeal from Appellate Decree No. 1469 of 1896, 
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34 all objections in regard to parties must be taken at the earliest opportu- 
nity, or else they are regarded as waived. In all these points the rules of our 
Court conform more or less to the rules of the Supreme Court in England, and 
tbeir dismissal for want of a co-plaintiff is unknown. See Roberts v. Holland, 
(1893) L. R., 1 Q. B.. 665 (669). 

We, therefore, refer this second appeal to a Full Bench for disposal. 

Babu Dwarka Nath Chuckerbutty for the Appellant. 

Dr, Ashutosh Mookerjee, Babu Oyanendra Nath ]}ose, and Babu Biraj 
Mohun Mazivtndar, for the Eespondents. 

[4H] Babu Dtvarka Nath Chuckerbutty — It is not necessary for the plaintiff 
to make out that the co-contractor refused to join. In this case the co-contractor 
was made a defendant, and if she liked, she could have got herself added 
as a plaintiff — see the cases of Tarmi Kant Lahiri v. Nund Kishore Patro^ 
novis, {ISS2) 12 C. L.E., 588 ; and Bissessivar Boy Chowdhry v. Brojo Kant Roy 
Chowdhry, (1897) 1 C. W. N., 221. The case of Soshee Shtkhareswar Roy v. 
Giris C hander Lahiri, (1897) 1 C. W. N., 659, was not correctly decided. The 
case of Dwarka Nath Mitter v. Tara Prosunna Roy, (1389) I. L. B., 17 Cal., 
160, is distinguishable, and that was not a rent suit. A suit ought not to be 
dismissed if the plaintiff does not make out a refusal ; see Roberts v. Holland, 
(1893) L. R., 1 Q. B., 665 ; Ram Chunder Chuckrabutty v. Gtridhur Dzitt, (1891) 
I.L. R., 19 Cal., 755 ; Chuni Singh v. Hera Mahto, (1881) I. L. R., 7 Cal., 633 ; 
and Guni Mahomed v. Moran, (1878) I.L. R., 4 Cal., 96. 

Dr. Ashutosh Mookerjre for the Respondents. — The principle laid down in 
Dwarka Nath Mitter v. Tara Prosonna Roy, (1889) I. L. R., 17 Cal , 160, is 
correct : see also Indian Contract Act, section 45. One of the several joint 
promisees can sue alone only when some special circumstance is shewn — see 
Luke v. South Kensington Hotel Co., (1879) L. R.,11 Ch., D., 121. The rule in 
India lias always been the same. See Ramsebuk v. Ram Lull Koondoo, (1881) 
I. L. R.,6Cal,, 815 1822) \Jagadamba Dasi v. Haran Chandra Dntt, (1868) 
6 B. L. R., 526 note : 10 W. R., 108 ; Uma Sundari Dasi v. Raviji Haidar, 
(1881) I. L. R., 7 Cal., 242 ; Jibanti Nath Khan v. Gokool Chunder Chotodhry, 
(1891) I. L. R , 19 Cal., 760 ; Bindn Basin ni Dasi v. Peari Mohun Bose, (1891) 
I. L. B., 20 Cal., 107 ; and Jagdeo Sing v. Padarath Ahir, (1897) I. L. R., 25 
Cal, 285 (289). Having reference to [4J2] section 188 of the Bengal Tenancy 
Act, the suit is also not maintainable — See the case of Baidya Nath Dc v. 
Him, (1897) 1. L. R., 25 Cal, 917. 

Babu Dwarka Nath ChuckePjutty in reply. 

The opinion of the Full Bench was delivered by Maulkan, C. J., (Puinsep, 
O’KinealY, BanERJEE and HiLL, JJ., concun’ing). 

Maolean, C.J. — The question raised on this reference is whether, where 
two parties contract with a third party, a suit by one of them, making the other 
a co-defendant, ougljt to be dismissed because the plaintiff has not proved that 
the co-defendant had refused to join as co-plaintiff’. Upon this question, there 
is some diversity of opinion in the decisions of this Court. In the case of Tarini 
Kant Lahiri v. Nund Kishore Pationovis, (1882) 12 C. L. R., 688, it was held 
that such non'joinder was not sufficient ground to justify the dismissal of the 
suit, and that view has been given effect to by another Division Bench of this 
Court in the case of Btssesswar Roy Chotodhry v. Brojo Kant Roy Chowdh-y^ 
(1897) 1 C. W. N.. 221. It has been considered that the opposite view was 
taken by another Division Bench of this Court in the case of Dwarka Nath 
Mitter v. Tara Prosunna Roy^ (1889) I. L. E., 17 Cal, 160, and in the case of 
SoBhee Shekhareswar Boy v. Giris Chandra Lahiri, (1897) 1. C. W. N., 669. The 
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case gf DivarJca Nath Milter v. Tara Prosunna Roy, (1889) I. L. E., 17 Cal, 
160, was a case of ao exceptional nature, and upon a minute examination of 
its facts, it is at least questionable whether it intended to lay down any such 
general proposition as that for which it has been cited as an authority govern- 
ing the present case. As a general rule all co-contractors ought to be joined 
as plaintiffs, but at the same time where, as here, there are three co-contractors, 
say three co-sharers, two of them co-plaintiffs, and the other a co-defendant 
(l^aing all the parties interested under the contract), the suit ought not in my 
opinion to be dismi^ed simply because it has not been shown that the 
co-sharer defendant has refused to join as a co-plaintiff. If so, in each such 
C«3] case there would have to be a preliminary issue as to such refusal, 
and the inconvenience of that is shown by the proceedings in the present case, 
where one Judge has decided there was such refusal, and another Judge has 
decided the very opposite. In cases of this class the defendant — the active 
defendant, not the co-sharcr defendant — should, as soon as the trial is com- 
menced, direct the Court's attention to the supposed non-joinder ; the Court 
would then call upon the defendant co-sharer to say whether he was willing to 
be a co-plaintiff : if he say ‘‘yes," ho can then be shifted from the ranks of the 
defendants to the side of the plaintiffs and be made a co-plaintiff' ; and if, as 
the result of that shifting, the active defendant satisfy the Court that he 
ought to have an opportunity of considering the new position, the Court 
can adjourn the trial, upon such terms as to payment of any costs thrown 
away, as it may deem just : but if the co-sharer defendant decline to bo made 
a co-plaintiff then the trial can proceed with him as a co-defendant. 1 certainly 
do not think the suit ought to bo dismissed, simply by reason of such non- 
joinder when at any rate, all the parties interested are before the Court, which 
has ample power to do what 1 have said under section 32 of the Code of Civil 
Procedure. In order to avoid the throwing away of costs, and to ensure the 
saving of time, an objection as to non-joinder ought to be taken in the written 
statement, and when so taken the plaintiff should use his best endeavours to 
get the other co-sharer to join, and if successful, apply at once to have him 
joined as a co-plaintiff, and if unsuccessful, he would then be in a bettor posi- 
tion to satisfy the Court, when the objection is raised at the trial, that he has 
done his best to have him made a co-plaintiff’. 

We are asked, how( 3 ver, what is to happen if the co-sharer defendant be 
not represented, or present, at the trial ? I think the answer is simple. His 
absence would indicate that ho took no reii* interest in the dispute, and would 
raise a strong inference that ho did not wish to bo made a co-plaintiff, in which 
case the trial could proceed with him as a co-defendant. 

As regards the other question whether the point in relation to section 188 
of the Bengal Tenancy Act lias been decided by the Lower Appellate Court, 
looking at the first judgrnent of [414] the Subordinate Judge, it is so very 
doubtful, that in my opinion that question ought to be regarded as still open, 
and as one to be dealt with on the remand. 


Tlie case must be remanded to the Subordinate Judge, and the costs will 
abide the result. 

Prinsep, J.— I agree in the judgment which has just been delivered 

O’Kinealy, J.— I agree. 

Banerjee, J.— 1 agree with the learned Chief Justice in the view taken 
by him in this case. 

.Hill, J. — I also agree. ^ 

Appeal allowed ; case remanded. 
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[The suit should not be dismissed merely because the defendant was not called upon to 
join as plaintiff —(1899) 26 CaL, 409 ; (f&02) 24 All., 226 ; (1902) 26 Mad., 461 ; (1903) 26 
Mad., 649 ; (1906) 29 Mad., 302 ; (1908) 18 M.L.J., 495 ; (1909) 13 C.W.N., 509 : 9 C.L.J., 
331 ; (1913) 19 C.L.J., 327 ; (1910) 20 M.L.J., 951 : 8 M.L.T., 208 ; «ee (1904) 9 C.W.N.. 34 
and also (1907) 7 C.L.J., 251, as regards limitation. 

In (1907) 35 Cal., S31 the Privy Council with reference to sec. 188 of the Bengal Tenancy 
Act observed, “ It was suggested in argument that this section precludes a suit under the 
Act, for the aggregate rent of the tenure, unless all those entitled to .share in the rent join#as 
plaintiffs. Their Lordships arc not impressed by this argument. The filing of a suit is not 
a thing which the landlord is, under the Act, required or authorised to do. It is iin 
application to the Court for relief against an alleged grievance, which the plaintiff is entitled 
to submit, not by reason of any provision of the Tenancy Act, but under the general law.”J 

[ 26 Cai. 414 ] 

The 30th Januaiy, 1809, 

Present : 

Sir Francis W. Maclean, K.C.I.E., Chief Justice, Mr. Justice Prinsep, 
Mr. Justice O’Kinealy, Mr. Justice Banerjee, and 
Mr. Justice Hill. 

Bishambhur Haidar Defendant No. 2 

versus 

Bonomali Haidar and others Plaintiffs"' 

Public Demands Recovery Act {Bengal Act VTI of 7880), sections 2 and 7 — 
Bengal Act VJJ of 1808, section 8 — Ceitificate of Sale— Evidence of 
sufficiency of service of notice — Act XI of 1869, s, 28. 

Section 8 of Bengal Aot Vll of 1808 does not apply to a certificate of title granted to 
a purchaser at a sale in execution of a certificate issued under section 7 of Bengal 
Act VII of 1880, for arrears of rent alleged to be due to an estate under the Court of Wards, 
but it IS limited in its application to the two descriptions of certificates of title therein 
referred to, namely, certificates granted under section 28 of Act XI of 1850, and those 
granted under section 11 of Bengal Act VTI of 1808. 

Pulin Chandra Royy.Akbnr Jlosftein, (189,3)1. L. R., 21 Cal., .350, Bhola Nath 
Main V. Mohinuddin Mahotned, (1994) I. L. R., 21 Cal., 350 note, approved. 

This case was referred to a Full Bench by Banerjee and [416] Pratt, JJ., on 
the 8th July 1898. The reference was in the following terms : — 

This appeal arises out of a suit brought by the plaintiff-respondent for 
cancellation of a certificate under. Bengal Act VII of 1880, made on the 2nd of 
April 1890, in favour of defendant No. 1, and of a sale in execution of the 
certificate at wJiich certain immoveable property of the plaintiff was purchased 
by defendant No. 2, and for confirmation of the plaintiff’s po8se.ssion of such 
property. The material allegations of the plaintiff are that the certificate is 
invalid, because the arrears of rent in respect of which it was made were not 
really due, the party in whoso favour it was made was not in separate receipt 
of rent of the tenure in question, and the officer by whom it W'as signed was 
not the Collector of the District ; that no notice of such certificate was issued; 
that the plaintiff was kept out of knowledge of the certificate and of the 
proceeding, and sale in execution thereof by the fraud of defendant No. 2; and 
that the plaintiff came to know of the sale on the 29th of July. 

The defence was that the suit was barred by limitation ; that the suit 
was not maintainable as the plaintiff did not proceed in accordance with 
section 8 (6)^ of Bengal Act VII of 1880 ; and that the certificate and the sale 
in execution thereof were valid and not tainted with fraud. 

Reference to the Full Bench in Appeal from Appellate Decree No. 335 of 1897, ^ ” 
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The Courfcg below have found for fche plaintiff and decreed the suit. In 
second appeal it is contended for the defendant No. 2, that the suit is 
barred by limitation ; and, secondly , that the suit is not maintainable 
as the plaintiff did not proceed according to section 8, clause (b) of Bengal 
Act VII of 1880. 

In support of the first contention, it is urged that as the sale was confirmed 
on the 28th of May 1894 and the suit was instituted on the 29th of Julv 
1895, that is, after more than one year, the time allowed by article 12, clause (6) 
of the second schedule of tlie Limitation Act, which governs the case, the suit is 
barred by limitation, and that the Lower Appellate Court is wrong in excluding 
the time during which the plaintil!'’8 r.ppeal to theComraissioner was pending, the 

[416] said appeal having failed nob “ from defect of jurisdiction or other cause 
of a like nature" within the meaning of section 14 of the Limitation Act, and 
the deduction of time allowed by that section being claimable only in favour of 
a proceeding resorted to by the plaintiff under a bond fide mistake of fact, and 
not in favour of one resorted to under a mistake of law even though bo7id fide. 
On the other hand, it is contended for the plaintitf-respondent, that the 
plaintiff is not only entitled to the deduction of time allowed by the 
Lower Appellate Court under section 14 of the Limitation Act, but is further 
entitled under section 18 of that Act to reckon time from the 29th of July 
1894, the date on which he became aware of the fraud of the defendants by 
which, as found by the first Court, he had been kept out of the knowledge 
of the sale now sought to be set aside. 

If the finding of the first Court on the question of fraud had been affirmed 
by the Lower Aiipellate Court, the plea of limitation would no doubt have been 
completely met. But the Lower Appallato Court has based its decision upon 
the question of limitation on the provisions of section 14 of the Limitation 
Act, without adverting to those of section 18 or affirming the finding of the 
first Court on the question of fraud. So that if that decision is incorrect, and 
if the suit does not fail on the ground involved in the second contention of the 
appellant, it will be necessary to remand the ca.se to the Lower Appellate 
Court, in-order that it may determine whether section 18 of the Limitation 
Act does not save the suit from being barred. 

Turning now^ to the contention of the learned Vakil for the appellant upon 
the question of limitation, we are of opinion that the second branch of that 
contention, namely that the deduction of time under section 14 of the Limita* 
tion Act is not available for a party who resorted to the previous infructuous 
proceeding under a mistake of law though bond fide, is not sound. There is 
nothing in the language of the soction to warrant this view, and we think it 
would he unreasonable to restrict its operation in the manner contended for 

[417] seeing that a bond fide mistake of law upon a doubtful point of juriedio* 
tion or procedure is as much entitled to the benefit of the section as a bond 
fide mistake of fact. As for the case of Ramjhuan Mai v. Chando Mai, (1888) 
I.L.B., 10 All., 587, cited for the appellant, it is sufficient to say that it has been 
dissented from by a Full Bench of the Allahabad High Court in Brij Mohan 
Das V. Manmi Bibi, (1897) I. L, E,, 19 All., 348. Nor do we think that the 
mere fact of the Commissioner having rejected the appeal on the ground of 
limitation is sufficient to disentitle the plaintiff to the deduction of the time 
during which that appeal was pending, if, in the opinion of the Court .which 
has to determine the question whether this suit is barred by limitation, that 
appeal was not really out of time, but failed from defect of jurisdiction or 
other cause of a like nature ’’ within the meaniog of section 14 o^ the Limita- 
tion Act. But in this case the appeal to the Commissioner was clearly out of 
time as well under section 2 of Bengal Act VII of 1868 as under section 16 
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of Bengal Act; VII of 1880, the only provisions of the law undeufc which 
such an appeal could lie; and tjioiigh under section 5 of the Limitation 
Act, tile, appeal could be admitted for sufficient cause though out of time, it . 
was for the Court to which the appeal was made to say whether there was 
any sufficient cause for admitting it. As no such sufficient cause was shown 
before the Commissioner, the appeal to him must be taken to have been barred 
by limitation, and it, therefore, failed for a reason other than “ defect of 
jurisdiction or other cause of a like nature*' within the meaning of sectioi/14 
of the Limitation Act. • 

The ground upon which the Lower Appellate Court has overruled the plea 
of limitation is therefore not sound, and if the suit is not open to the ohjoction 
raised in the second contention of the appellant, it will he necessary to remand 
the case to tlie Court of Appeal below to determine whether tlie plaintiff is, as 
has in effect been hold by the first Court, entitled to reckon time under section 
18 of the Limitation Act from the date when he became aware of the sale 
of which he had been kept out of knowledge by the fraud of the defendant No. 2. 

[418] This brings us to the consideration of the second contention of the 
learned Vakil for the appellant. It is argued that a suit like the present for 
cancellation of a certificate under Bengal Act VII of 1880 can be (entertained 
only if the preliminary step required hy section 8, clause {b) of the Act, has 
been taken, or good cause is shown why it was not taken ; and as this has not 
been done, the suit is not rnaintainahlo. The first Court in its judgment on 
the 4th issue which raised this point has found that no notice (that is notice 
under section 10 of the Act) was served, nor was any sale proclamation 
published, and so the plaintiff was not bound to proceed under section 12 as 
required by section 8, clause (6) of the Act, and he was not debarred from 
maintaining the suit ; and tlie correctness of that finding of the first Court 
was not questioned in the Lower Appellate Court, nor was it questioned before 
us. And if that finding 1)0 correct, the conclusion based upon it, namely, that 
the plaintiff' was not hound to proceed under section 12 of Bengal Act VII of 
1880 and was not debarred from maintaining this suit, must also be correct — 
See Saroda Charan Dandojmdhaya v. Kisto Mohun Bhattackarjee, (1897) 

1 C. W. N., 516. But the learned Vakil for the appellant argued tliac, as a 
certificate of sale had been granted to the auction-purchaser, defendant No. 2, it 
was under sections of Bengal Act VII of 1868, which is by section 2 of Bengal 
Act VII of 1880 to be construed as one with the last mentioned Act, conclusive 
evidence that all necessary notices have been duly served, and that it was not 
open to the Courts below to inquire whether the notice in question was served or 
not ; and in support of this argument the case of Itajoni Kmito Hoy v. Champa 
Dasi, (1898) 2 C. W. N., (s. N.) ccli, is cited. That case no doubt supports the 
contention for the appellant, but it is opposed to two earlier cases, not referred 
to in it, namely, PuLin Chandra Hoy v. Akhar (1893) J. L R., 21 Cal., 

350 ; and Bhola Nath Maiti v. Mohimiddni Mahomod, (1894) 1. L. R., 21 Cal., 
350 (note) ; and we must, thoivforu, refer the matter to a Full Bench. We 
should add that our own opinion is in favour [419] of the view takeu in the two 
earlier cases, for the reasons given in those cases. 

The question for the determination of which this case is referred to a Pull 
Bench is, whether section 8 of Bengal Act VII of 1868 applies to a certificate of 
title granted to a purchaser at a sale in execution of a certificate issued under 
section 7 of Bengal Act VII of 1880 for arrears of rent alleged to be due to an 
estate under the Court of Wards, or wliether it is limited in its application to 
the two descriptions of certificates of title therein referred to, namely, certificates 
granted under section 28 of Act XI of 1859, and those granted under section 11 of 
Bengal Act VII of 1868. 


18 CAL.— 36 
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Ab the question arises in a second appeal, according to the rules relating 
to Full Bench references, the whole case mqst be referred for decision to a Pull 
Bench. 

Dr. Ashutosh Mookeijee, Babu Jnanendra Nath and Babu Bimj 

Mohun Mazoomdar, for the Appellant. 

Babu Shyma Prosunna Mazuvidar^ for the Respondents. 

^ Dr. Ashutosh Mookerjee. — The question is whether section 8 of Bengal Act 
VII of 1868 applies to a certificate of title issued under Bengal Act VII of 
1880 ; in other words what is the meaning of section 2 of Bengal Act VII of 
1880? Practically, therefore, the question is, under what section is the certificate 
granted — whether it is under section 28 of Act XI of 1859, read with section 2 
of Bengal Act VII of 1880, or under section 316 of the Code of Civil Procedure? 
It is clear from the language of section 19 of Bengal Act VII of 1880 that sec- 
tion 316 of the Civil Procedure Code does not apply. I, therefore, submit that 
the certificate in question, which on the face of it purports to have been granted 
under section 28 of Act XI of 1859, was rightly granted. Section 2 of Bengal 
Act VII of 1880 incorporates Act XI of 1859 and Bengal Act VII of 1880 
and Bengal Act Vll of 1868 into one Code. The case of Sadhu Sara.n Singh v. 
Panchdeo Lai, (1886) I.L.R., 14 Cal., 1, shows that sections 311 and 312 of 
the Civil Procedure Code do not apply to sales under a certificate issued under 
Bengal Act VIJ of 1880; from this it would follow that section 316 of the 
Code also will not [420] apply. See also the case of Monindra Nath Mookerji v. 
Sarasivati Dasi, {1H90) I. L. R., 18 Cal., 125. It has no doubt been recently 
held in the cases of MoJubtil Hiiq v. Shew Sahay Singh, (1897) I. L. R., 25 Cal., 
85, and Mahomed Abdul Eye v. Gajraj Sahat, (1897) I. L. R., 25 Cal., 283, that 
seebion-s 33 and 34 of Act XI of 1859 are not applicable to sales under Bengal 
Act VII of 1880, but the terms of those sections are quite different from those 
of section 28 of Act XI of 1859 There is nothing in the terms of section 28 
of Act XT of 1859 which would contradict the view that it is applicable to 
sales under Bengal Act VII of 1880. The case of Rajoni Kanta Roy v. Champa 
Dnsi, (189Hj 2 C. W. N., (s.N.) ccli, supports my contention. 

Babu Shyma Prosunna Mazunidar for the Respondents. — Section 8 of 
Bengal Act VII of 1868 enacts a provision of a stringent character, and the 
scope of the section ought not to he extended beyond what has been expressly 
mentioned by the Legislature. The heading of the certificate in this 
case may show that it was granted under section 28 of Act XI of 1859, 
but that cannot be conclusive. The body of it is substantially in the 
form prescribed under section 316 of the Code of Civil Procedure, and not 
in the form prescribed under Schedule A of Act XT of 1859. Then there is a 
vital distinction. In the case of a certificate under Act XI of 1859 the title of 
the purchaser accrues from the date fixed for tlie last day of payment, whereas 
in this case the title purports to accrue from the day of the confirmation of the 
sale. It was never intended by the Legislature that Act XI of 1859, Bengal 
Act VII of 1868, and Bengal Act VII of 1880, should be read together as one 
Act. The qualifying words in section 2 of Bengal Act VII of 1880 “ so far as 
is consistent with the tenor thereof,” are important and ought not to be lost 
sight of. Section 10 of Bengal Act VII of 1880 makes the notice imperative. 
Their Lordships of the Privy Council observe in the case of Baijnath Sakai v. 
Ramgut Singh, (1896) I. L. R., 23 Cal., 775 : L. R., 23 I. A., 45, that the forms 
required by the Act are matters of substance. See also the cases of Saroda 
Charan Bandojiadhaya v. Kisto Mohun Bhattacharjee, (1897) 1 C. W. N., 616 ; 
Uzir Ali v. [421] Kartick, (1897) 2 C. W. N., 363. As for the three Acts being read 
together as one, see the remarks of PlGOT and Rampini, JJ., in the case of 
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Qujraj Sahai v. The Secretary of State for India, (1839) I. L. R., 17 Cal., 414. 
The policies of the two sets of Actg are different. The notice under section 10 
of Bengal Act VII of 188b is to be issued in accordance with the provisions 
of the Civil Procedure Code; see Rakhal Chandra Rai Chowdhuri v. The Secre- 
tary of State for India, (1886) I. L. E., 12 Cal., 603, whereas in Act XI of 1859, 
or Bengal Act VII of 1868, notices and other processes are required to be 
served in accordance with the special provisions contained therein. The cases 
of Putin Chandra Roy v. Akbar Hossein, (1893) I. L. R., 21 Cal., 350, eAd 
Bhola Nath Maiti v. Mohinuddin Mahomed, (1894) I. L*R., 21 Cal., 350, note, 
are rightly decided. The case of Rajoni Kanta Roy v. Champa Dasi, (1898) 2 
C. W. N., (s. N.) ccli., cannot be regarded as an authority, inasmuch as it loses 
sight of the important saving clause in section 2 of Bengal Act VII of 1880, and 
also because it does not notice the previous cases. The case of Sadhu Saran 
Singh v. Panchdeo Lai, (1886) I. L. R., 14 Cal., 1, proceeds upon a different 
principle. The remarks of Petheram, C.J., in the case of Monindra Nath 
Mookerji v. Sarasioati Dasi, (1890) I. L. R., 18 Cal., 125, would show that a 
sale under Bengal Act VII of 1880 would require to be confirmed under 
section 314 of the Civil Procedure Code. The case of Mahomed Abdul Hye v. 
Gajraj Sahai, (1897) I. L. R., 25 Cal., 283, and the case of Mahibul Iluq v. 
Sheto Sahay Singh, (1897) I. L. R., 25 Cal., 85, cited by the other side 
support my contention. 

Dr. Ashutosh Mookerjee in reply. 

The following judgments were delivered by the Full Bench : — 

Maolean, C. J. — In this case I agree with the view expressed by the two 
referring Judges, which is in accord with [422] that expressed in the two 
cases of Pulin Chandra Roy v. Akbar Hosse in, (1893) I. L. R., 21 Cal., 350, 
and Bhola Nath Maiti v. Mohinuddin Mahomed, (1894) I. L. R., 21 Cal., 360, 
note. Agreeing as I do with the reasons upon which tliose decisions are based, 
no useful object will be attained by my merely repeating them. The question 
then must be answered in the negative, and the case must be remanded, as 
is suggested in the reference, for the purpose of ascertaining whether the case 
is brought within section 18" of the Limitation Act, Act XV of 1877. 

The costs will abide the results of the re-trial. 

Prinsep, J. — I am of the same opinion. The difficulty in this case has 
arisen from the attempt to consolidate, by reading as one Act, three different 
Acts of a different character, and passed after some interval of time, relating to 
the recovery of public demands. . To provide against any possible confusion that 
may arise from such circumstances the words “ so far as is consistent with the 
tenor ” of the Acts specified in section 2 of Bengal Act VII of 1880, have been 
used in that section ; and accordingly it has now fallen upon us to decide what 
is the real meaning and effect of section 8 of Bengal Act VII of 1868, as 
applied to proceedings taken under the Act of 1880. The conclusion that I 
have arrived at, after giving full consideration to the matter, is that the term:> 


* [Sec. 18 : — When any per.son having a right to institute a suit or make an application 

f nieaus of fraud, been kept from the knowledge of such 

±.nect or iraua. 

or where any document necessary to establish such right has been fraudulently concealed 
from him. 

the time limited for instituting a suit or making an application 

i a) against the person guilty of the fraud or accoRsory thereto, or, 

6) against any person claiming through him otherwise than in good faith and for a 
valuable ooi^ideratiou, 

shall be computed from the time when the fraud first became known to the person 
injuriously affected thereby, or, in the case of the concealed document, when he first had the 
means of producing it or compelling its produoticn.] 
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of section 8 of Bengal Act VII of 1868, must be limited to sales held in respect 
of arrears of public revenue provided for by Act XI of 1859, and to none other, 
and that it does not apply to sales held '^to realize public demands under 
section 8 of Bengal Act VII of 1880. 

0*Kinealy, J. — I agree with the decision in the case of Pulin Chandra Roy 
V. Akhar Hossein, (1893) I. L. R., 21 Cal, 350, and think that the certificate 
in ^his case is not one under section 28 of Act XI of 1859. 

Banerjee, J. — I am of the same opinion. The question for the determin- 
ation of which this ca-^e has been referred to a Full Bench is, ** whether 
section 8 of Bengal Act VII of 1868 applies [423] to a certificate of title 
granted to a purchaser at a sale in execution of a certificate issued under 
section 7 of Bengal Act VII of 1880, for arrears of rent alleged to be due to an 
estate under tho Court of V\ ards, or whether it is limited in its application to 
the two descriptions of certificates of title therein referred to, namely, certifi- 
cates granted under section 28 of Act XI of 1859 and those granted under 
section 11 of Bengal Act VII of 1868.” 

Upon that question, besides certain cases which Jiavc onl> an indirect 
bearing, tliere arc throe cases having a direct bearing, namely, tho cases of 
Pulin Chandra Roy v. Akbar Ilosseni. (1893) J. L.B., 21 Cal., 350, and Bhola 
Naih Maiti v. Ihhuiuddin Mahomed, (1894) I.L.R., 21 Cal., 350, note, referred 
to, and the case of Rnjom lianta Roy v. Champa Das/, (1898) 2 C. \V. N., 
(s. N.) cell. Of those, the first two affirm the view indicated in the latter 
alternative of the question, while tfie last mentioned case answers the former 
alternative in the affirmative ; and the question is, whicli of these two views 
is correct. 

1 am of opinion that the view taken in the two first mentioned cases is 
correct. Section 8 of Bengal Act VII of 1868 enacts that “Every certificate 
of title which may he given to any purchaser under the provisions of section 
28 of the- said Act XI of 1859, or of section 11 of this Act, shall be conclusive 
evidence in favour of such purchaser and of every person claiming under him, 
that all notices in or by this Act or by the said Act XI of 1859 required to be 
served or ported, have been duly served and posted.” This being then, “ an 
enactment ” to use the language of Erle, C.J., in the case of Nothard v. Pepper, 
(1864) 17 C. B. N. 8 ., 39 (50), altering the law as to evidence and creating 
statutory evidence whereby the rights of parties may be defeated ” must be 
construed strictly, and tlie plain language of the section would limit its applica- 
tion to the two descriptions of certificates tliomin expressly mentioned. But 
then it is contended that though section 8, standing alone, might bear that 
construction, yet the effect of section 2 of Bengal Act Vll of 1880, under which 
the sale in question was held, would bo to make section 8 of the Act of 1868 
applicable to this case. In support of this contention certain [424] cases have 
been referred to as showing, in the first place, that section 316 of the Code of 
Civil Procedure, the only other provision of law under which the certificate in 
question could possibly be held, regard being had to section 19 of Bengal Act 
VH of 1880, to have been granted, is inapplicable to this case ; and as showing 
further, that certain sections of Act XI of 1859 and of Bengal Act VII of 1868, 
namely, section 27 of the former and section 2 of the latter, have, notwith- 
standing that they arc not in terms applicable to such cases, been held to be 
applicable to sales under Bengal Act VII of 1880. And it is argued that, if 
that is so, there is no reason why section 28 of Act XI of 1859 should not 
be helr^ applicable to this case, and the certificate of sale in questidh should 
not be held to have been granted under that section and to come within the 
scope of section B of Bengal Act VII of 1868. 


276 



bONOMALl HALDAB &G. [1899] l.L.R. 26 CeI. 425 


With reference to the first branch of this contention, I do not think that 
there is any good reason for holding that section 316 of the Code of Civil 
Procedure is inapplicable to this case, and that the certificate of sale in 
question could not have been granted tinder that section. 

Section 19 of Bengal Act VII of 1880 says that a certificate of public 
demand may be enforced and executed by all or any of the ways and means 
mentioned and provided in and by the Code of Civil Procedure for the enforce: 
ment and execution of decrees for money, and all the practice and procedu^ 
provided by the said Code of Civil Procedure in respect of sales in exe- 
cution of decrees and in respect of certain other matters specifically 
mentioned, shall apply to every execution issued to enforce such certificate. 
That would make the provisions of the Code of Civil Procedure for the granting 
of a certificate of sale applicable. But then it is said that that view is 
opposed to the decision of this Court in the cases of Sadhu Saran Singh 
V. Panchdco Lai, (1886) I. L .R., 14 Cal., 1 ; and Ram Logan Ojha v. Bhawam 
Ojha, (1886) I.L.R., 14 Cal., 9. 1 do not think that that view is opposed to those 
two decisions. It is true that, in both those cases section 312 of ihe Code of 
C«28] Civil Procedure, in so far as it relates to a suit or an application for set- 
ting aside a sale, lias been held to be inapplicable to a sale under the Public 
Demands Recovery Act (Bengal Act VII of 1880), but that does not go to show 
that the granting of a certificate of sale to the auction -purchaser could not have 
been under the Code of Civil Procedure. The passage in the judgment in the 
earlier of the two cases cited upon which reliance was jdaced is that in which 
the learned Judges say; “But it seems to us that the words in respect of 
sales in execution of decrees do not include any proceedings instituted after 
the sale for sotting it aside." Though that may be so, it does not follow 
that the procedure for a sale in execution, down to its completion by the 
grant of a sale certificate, would be inapplicable to a sale under Bengal Act 
VII of 1880. Tlie learned Judges do not say that the words of section 19 of 
Bengal Act VII of 1880 do not include “ any proceedings instituted after the 
sale," but they are careful to qualify the words “ nroceedings instituted after 
the sale" by the words “for sotting it aside." There is, in my opinion, 
a real distinction between the proceedings leading to the sale and to its com- 
pletion by the grant of a certificate of sale to the auction -purchaser, and 
separate and antagonistic, though simultaneous, proceedings instituted by a 
judgment-debtor or by a decree-holder or by a third party to have the sale set 
aside ; and it was in regard to tiiese latter proceedings that it was held in the 
case relied upon, that the Codt? of Civil Procedure was inapplicable to a sale 
under Bengal Act VI 1 of 1880, and that the proper procedui e is to be found 
in other enactinetits. 

The second case relied upon merely follows the case to which reference 
has just been made. In my opinion, therefore, there is no real conflict between 
the view taken in the case of Putin Chandra Boy v. Akba) Ilosscin, (1893) 
I. L. R., 21 Ca)., 350, and the two cases of Sadhu Saran Smgh v. Panchdeo Lai, 
(1886) 1. L. R- . 14 Cal., 1, and Bam Logan Ojha v. Bhatoani Ojha, (1886) I. L. R., 
14 Cal., 9. 

I may add that even if section 316 of the Code of Civil Procedure was 
not applicable to the present caso, still it would [426] not follow that a 
certificate granted to an auction-pujchaser at a sale held under Bengal Act VII 
of 1880 comes within the scope of either section 28 of Act XI of 1859, or sec- 
tion 11 of 43engal Act VI 1 of 1868, which is the position which the appellant 
must make out before the irrebuttable presumption under section 8 of Bengal 
Act VII of 1868 can be raised in his favour. Now it is conceded, as it must 
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be, thjbt the oertifioate^ of sale in question cannot come within the scope of 
section 11 of Bengal Act Vll of 1868. It must, therefore, be shown to come 
under section 28 of Act XI of 1859 before the presumption just referred to 
can arise. 

This brings me to the consideration of the latter branch of the contention, 
namely, that as certain other provisions of Act XI of 1859 and Bengal Act 
■ Yn of 1868 have, by virtue of section 2 of Bengal Act VII of 1880, been held 
to oe applicable to sales under this last mentioned enactment, section 28 of Act 
XI of 1859 should, fOrthe same reason, be held to be applicable to this latter 
class of sales. The cases which have been relied upon are the two cases of 
Sadhu Saran Singh v. Panchdeo Lai, (1886) I. L. E., 14 Cal., 1, and Ram 
Logan Ojha v. hhaivani Ojha, (1886) I. L. E., 14 Cal., 9, just referred to, 
and the case of Monindra Nath Mookerji v. Saraswati Dasi, (1890) I. L. B., 
18 Gal., 125, in which it was held that section 27 of Act XI of 1859 was 
applicable to a sale under the Public Demands Eecovery Act of 1880. But 
because certain sections of the earlier enactments have, by virtue of section 2 
of Bengal Act VII of 1880, been held to be applicable to sales under the latter 
enactment, it does not follow that the section we are now dealing with, namely, 
section 28 of Act XI of 1859, should be hold to be similarly applicable. Whether 
it is so applicable or not would depend upon the language of the section, and 
its consistency with the tenor of the enactment to which it is sought to be made 
applicable. Now referring to section 28 of Act XI of 1859, I find it extremely 
difficult to hold that the elfect of section 2 of Bengal Act VII of 1880 is to make it 
applicable to a sale under the latter enactment. Section 28 provides that 
immediately upon a sale becoming final and conclusive, the Collector or 
[ 427 ] other officer shall give to the purchaser a certificate of title in the form 
prescribed in Schedule A annexed to the Act, and the form given in the sche- 
dule shows that it is intended to apply only to a sale for arrears of public 
revenue, and not to a sale for any other demand recoverable under any other Act. 

Can it, then, be said that merely because Bengal Act VII of 1880 is by 
section 2 of that Act to be construed as one with Act XI of 1859, a sale of the 
kind to which the form of certificate referred to in section 28 of Act XI of 
1859 can have no application, must, nevertheless, be held to be a sale to which 
that section applies. I think this question must be answered in the negative. 

I may observe that section 2 of Bengal Act VII of 1880 has been held not 
to have the effect of making sections 33 and 34 of Act XI of 1859 applicable 
to sales in execution of certificates for recovery of public demands, and that 
section 2 of Bengal Act I of 1895, the present Public Demands Eecovery Act, 
does not embody the rule of construction contained in section 2 of the former 
Act. See Mohlbul Hug v. Sheio Sahay Singh, (1897) 1. L. B., 25 Cal., 85, and 
Mahomed Abdul Hye v. Gajrai Sahay, (1897) I. L. E., 25 Cal., 283. 

For these reasons and the reasons given in the referring order, I think 
that the contention of the appellant upon the question referred to us must fail, 
and the case must be remanded to the Lower .Appellate Court for a decision 
upon the question of fraud. 

Hill, J. — I am of the same opinion, and all that I wish to say is that I 
have heard nothing here to-day to induce me to alter the opinion on either of the 
points raised, which I e.x pressed in the case of Pulin Chandra Roy v. Akbar 
Hossein, (1893) I. L. B., 21 Cal., 350, and that I adhere to it. 

S. G. G. Appeal allowed. Case remanded. 
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NOTES. 

[ 1. Though omisBion bo give notice under sec. G of B.L.B.8. Act XI of 1859 may be 
a mere irregularity, 34 Cal., 381 1 5 G.L.J., 425; 32 Cal., Ill : 8 C.W.N., 767 ; 31 Cal., 256 ; 
10 C.W.N., 137; yet, the omUsion to give notice under sec. 6 is fatal 32 Cal., Ill ; 1 
O.L.J., 566, See also (1905) 3 C.L.J., 280 ; (1907) 29 Cal., 94 ; (1907) C C.L.J., 472. 

II. As regards mistakes of law being within sac. 14, Indian Limitation Act, 1908, see 
also (1900) 22 All., 248; (1910) 15 C.L.J., 160; 6 C.L.J., 472. 

III. “ The case of (1902) 6 C.W.N., 302 which has been subsequently followed by tl^e** 
Court in (1905) 4 C.L.J., 68 shows that the doctrine of representation and the principle of 
estoppel upon which the decision of the majority of the judged in the case of (1899) 2C Cal., 
414 is based, are not to bo extended to cases of sales under the Public Demands Recovery 
Act** -.—per MOOKEBJEE, J., in (1909) 10 C.L.J., 201. ] 

[428] The 3 1st January, 1899. 

Present : 

Sir Francis W. Maclean, k.c.i.e.. Chief Justice, 

Mr. Justice Prinsep, Mr. Justice O’Kinealy, Mr. Justice Banerjee. 

AND Mr. Justice Hill. 


Dwarkanath Roy Plaintiff 

versus 

Bam Chand Aich and others Defendants.’' 


Res Judicata — Civil Procedure Code {Act XIV of 1882), Section IS — Suit 
for rent — Suit Jor establishment of title. 

A decision in a suit for rent brought by a plaintii! against a person who is alleged to have 
been his tenant in respect of certain laud, does not operate as in a subsequent 

suit brought by the same plaintiff for establishment of his title to the land, not only against 
the alleged tenant but also against the person who.se title as landlord the tenant defendant 
had set up in the rent .suit. 

This case was referred to a Full Bench by Banerjee and Rampini, JJ., on 
the 11th January 1899, with the following OPINION 

This appeal arises out of a suit brought by the plaintiff’ appellant, to obtain 
a declaration that the plaintiff had ii mohatran and kauni ijara right to the land 
in suit, and that the defendant No. 1 was a kursa ryot under him. and to recover 

possession upon ejectment of the defendant No. 1. The plaintiff’ stated 
in his plaint that he had previously brought a suit for rent against the defendant 
No. 1 ; that the defendant No. 1 in that suit denied the existence of the 
relationship of landlord and tenant between him and the plaintiff, and 
alleged that a third party, who was made a defendant in this suit, was his real 
landlord ; and that the rent suit having been dismissed the plaintiff brought 
the present suit. 

The defence raised various points, of which it is necessary to notice only 
one for the purposes of this api^eal, namely, that tfie suit was barred under 
section 13 of the Code of Civil Procedure. 

The First Court overruled the objection of the defendant that the suit was 
barred as res judicata, and on the merits it found for the plaintiff, and accord- 
ingly a decree was made in favour of [429] the plaintiff’, declaring his right to 
the land in dispute. And as the plaintiff did not press for khas possession, 
a further (declaration was given in iavovr of the plaintiff that he was entitled’ 
to recover rent from the defendant No. 1 at the rate of Rs. 6 a year. 

* Reference to the Full Bench in appeal from Appellate Decree No. 217 of 1897, 
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On appeal by the defendant the decree of the First Court has been reversed 
and the plaintiff’s suit dismissed on thegrpund that it was barred as res judi- 
cata by reason of the decision in the rent suit brought by the plaintiff against 
the defendant No. 1. 

In second appeal it is contended for the plaintiff appellant, that the decision 
of the Lower Appellate Court is wrong, and that the judgment in the rent suit 
crtnnot operate as res judicata in the present suit for two reasons, first, because 
the question which directly arises in this suit, namely, the question of the 
plaintiff’s title to the land in dispute, was not raised in the former suit, and 
could arise, if at all, only incidently in that suit, and sexondly, because the 
former suit \vas not one between the same parties as those in the present suit, 
the alleged landlord whoso title the tenant defendant set up in the previous 
suit being a party to the present suit, but not having been made a defendant 
in the previous suit. 

No doubt the case of Gnpal Das v. Gopi Nath Sircar, (1882) 12 C. L. R., 
38, which is referred to in the judgment of the Lower Appellate Court, is in 
favour of the defendant. But with all respect for the learned Judges who 
decided that case wo are unable to assent to the view taken by them. We 
are of opinion that the contention of the learned Vakil for the appellant is 
correct, and that the decision in the rent suit cannot operate as res judicata 
in the present suit. 

The learned Vakil for the respondent argued that quite apart from the 
case of Gopnl Das v. Gopi Nath Sircar, (1882) 12 C. L. R., 38, the pre.sent suit 
had been rightly held by the Lower Appellate Court to be barred as res judicata, 
because the prayer for ejectment liaving been abandoned by the plaintiff in 
the First Court, the only question that remained to be decided as between 
the plaintiff and the defendant No. 1 was whether the plaintiff [430] was 
entitled to claim any rent from the defendant No. I as his tenant, and upon 
that question the decision of the former suit must be held to operate as res 
judicata. We do not, however, consider the argument sound. The only ques- 
tion that arose for determination in the previous rent suit was whether the 
l elation of landlord and tenant subsisted between the parties to that suit during 
the period for which rent was then claimed, and the question which arises for 
determination in the present suit, after the abandonment of the claim for 
ejectment, is whether the land in dispute belongs to the plaintiff, and whether 
if it is found in the presence of the defendants other than the tenant defendants, 
who are the nnly persons whose title was set up by the latter, that the land 
belongs to the plaintiff, the plaintiff is not entitled to claim rent from the 
tenant defendants. This question is clearly different from the question 
which arose in the former suit. If, tiierefore, the case of Gopal Das v. Gopi 
Nath Sircar, (1882) 12 C.L.R., 38, had not stood in the way, we should not have 
felt any hesitation in deciding the quf39tion of res judicata in favour of the plain- 
tiff ; but as the case just referred to is in point, and as we are unable to assent 
to the view taken in that case, we must refer for the decision of a Full Bench 
the question whether a decision in a suit for rent brought by a plaintiff against 
a person who is alleged to have been his tenant in respect of certain land, 
operates as res judicata in a subsequent suit brought by the same plaintiff for 
establishment of liis title to the land, not only against the tenant but also 
against the person whose title as landlord the tenant defendant had set Up 
in the rent suit. And as this question arises in a second appeal the whole 
case must he referred to a Full Bench. 
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We may add that this question was on a previous occasion referred to a 
Full Bench, but it became unnece^ary for the Full Bench to decide the ques- 
tion by reason of the action taken by the parties. The case we refer to is that 
of Alimuddin Bisivas v. Kafiluddi, (1898) 2 C. W. N. (s.n.) clvii. 

Babu Saroda Churn Milter for the Appellant. 

Dr. Bask Behary Qhosh and Babu Moheiidra Kumar Mitltr for tlie 
Respondents. 

[481] The Pull Bench (Maclean, C.J., Prinsep, O’Kinealy, Baner- 
JEE, and lliLL, rlJ.) delivered the following judgments* — 

Maclean, C.J. — The question submitted to us ought to be answered in 
the negative. The issue determined in the previous suit (a rent-suit) was, 
whether the relation of landlord and tenant existed at the time when that suit 
was instituted between the present plaintiff and the then defendant, and 
whether the then defendant was liable for the amount then claimed as rent for 
a certain period. That issue was decided against the present plaintiff, and as it 
is conceded that nothing has occurred in the interval to change the position 
of the parties, that question must bo treated as res judicata as against the 
plaintiff', and in the defendants’ favour. But the relief sought in the present suit 
is absolutely different from the relief sought in the previous suit. The present 
issue is, whether the land in dispute belongs to the plaintiff', and, if so, whether 
the plaintiff is entitled to compensation from the tenant defendant for the 
use of the land. That is put clearly in the reference and I agree with tlie 
view expressed by the referring Judges, that, having recfSrd to the nature of the 
relief sought in the pievious suit, and the relief sought in the present suit, it is 
impossible to say that the plaintiff' is barred in this suit from establishing his 
title to the land both against tlie alleged tenant and also against the person 
whose title as landlord tlie tenant defendant had set up in the rent-suit. 

1 do not propose to refer to the case of Gopal Das v. Gopi Nath Sircar, 
(1882) 12 C. L. R., 38, because it has not been relied on by the learned Vakil 
who argued the respondents’ case. 

The appeal must be allowed, and the ca.se remanded to the Lower Appellate 
Court for trial on the merits, and the costs both of the hearing before the 
Division Bench and of this reference must abide the result. 

PrinsePf J. — The question referred for our decision is, whether the 
proceedings in the former suit are a bar to the present suit by l eason of section 
13 of the Code of Civil Procedure. 

In the former suit, tlie present plaintiff sued the tenant defendant for 
arrears of rent, claiming that the defendant was his tenant. [432] The defendant 
pleaded that he was not the plaintiff ’s tenant, but the tenant of a third party 
who was entitled to the land. That suit was dismissed. The plaintiff has now 
again sued the defendant tenant, joining with In'm the person who was in the 
former suit set up as the defendant’s landlord, and he has asked for a decree 
declaring his title to the land with consequential relief in somewhat complicated 
terms. First of all, he has asked for consequential relief by ejectment of 
the defendant tenant who disputed his title in the former suit, and he has also 
asked for alternative relief in the shape of rent from the defendant. In the 
course of the suit it would seem that his legal advisers, on his behalf, withdrew 
the claim for ejectment, and, therefore, by his suit, as it is now presented to 
us, the plaintiff’ is seeking for a declaration of his title to the land and for the 
recovery of rent from the defendant tenant who had successfully disputed his 
right to reeeive rent from him in the former suit. 

At first sight, it w^ould seem that this claim is barred, inasmuch as it was 
made the subject of the previous suit and was adjudicated upon, for it is not 


13 CAL.— 36 
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stated«that at; any time since the decision in the former suit fresh relations of 
landlord and tenant have been created between the parties so as to prevent 
the findings in that suit being applied to t'hem now. But the suit, so far as 
the adjudication of the plaintiff's title is concerned, cannot, as I understand 
the law, be considered as res judicata in the present proceedings, inasmuch as 
the parties are not the same, the plaintiff having, in this case, joined with the 
Jienant defendant who disputed his title, the person under whom that tenant 
ptofessed to hold, and his object in bringing this suit is to remove the cloud 
which was cast upon this title by the former proceedings, and he could not 
effectually do so except by making, as his adversary in this suit, the person 
who professes to hold the title as against him. Ordinarily, he would not be 
entitled to consequential relief in the form of a decree for rent, because it had 
already been decided in the former suit between him and the tenant that he 
was not entitled to such rent. We have, however, to apply the terms of 
section 157 of the Bengal Tenancy Act, and, under that section, the plaintiff can, 
in my opinion, obtain a [438] decree in the form which he seeks. Section 157 
enables the plaintiff in a suit for tho ejectment of a trespasser, such as the 
present suit, to ask instead of his ejectment, that the trespasser or the person 
whom he seeks to eject may be declared liable to pay, for the land in his pos- 
session, a fair and equitable rent to be determined by the Court, and that, as 
I understand, is the form w^hich the suit now before us has assumed. 

It seems to me, therefore, that the present suit is not barred, aud that the 
plaintiff, if he establisj^es his right, can obtain a decree in this form. 

O’Kinealy, J. — I agree with the opinion expressed by the learned Chief 
Justice. In 1885, the plaintiff brought a suit for rent against the defendant 
No. 1, and in that suit, it >vas decided on issue raised, by a Court of competent 
jurisdiction, that the relation of landlord and tenant did not exist. That, I 
think, was res jiulicata that the relationship of landlord and tenant did not 
exist betw^een these parties in 1885, but I agree in considering that that would 
not dispose of the matter, for on the day after that decree, the plaintiff could 
have brought an action in ejectment and have succeeded if he could have made 
out his title to the property and that the cause of action was not barred. He 
can do the same now, and if the pleadings be read as constituting an action 
in ejectment, the suit is good, and not barred by res judicata. It has been 
pointed out, that if the plaintiff is entitled to maintain the action, he may, 
under section 157 of the Bengal Tenancy Act, claim in the alternative a fair 
and equitable rent to l)e determined by the Court. I think, therefore, that the 
case must be disposed of on these lines. 

It seems to me that there has been a misconception in regard to the case 
of Gopal Das v. Gopi 2^ath Sircai, (1882) 12 C. L. H., 38. In that suit Gopi 
Nath Sircar brought a suit against the tenant, and lost ; he then brought a second 
suit against the same tenant and another person, who, in the first suit, was 
said to be the landlord, but he was made only a pro forma defendant and no 
relief was asked for as against him. We held, and held rightly, that when the 
title of the plaintiff to rent is in issue in both suits that would [484] be res 
jtidicata, and the effect of the decision is not got rid of by the plaintiff putting 
on the record as a party a person who is not really one. 

Banerjes, J. — I agree wdtb tho learned Chief Justice. I have nothing to 
add to what he has said in his judgment and to what I have said in the order 
of reference, except this, that a right to claim rent may arise under section 167 
of the Bengal Tenancy Act upon the establishment of the plaintiff's right to 
the land in dispute, notwithstanding that his right to receive rent from the 
first defendant was found to be not established in the previous suit for arrears 
of rent , and that the judgment in the previous rent-suit cannot therefore 
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operate as res judicata, not only as against the claim for establishment of title 
and recovery of possession, but alsp as against the claim for rent under present 
circumstances. 

Hill, J. — I also agree with the learned Chief Justice. It appears to me 
that so far from its being sought in the present suit to re-open an issue already 
tried and determined by a competent Court, the former finding has been 
assumed by the plaintiff in this suit to be correct, and has been made 
foundation of the relief which he now seeks. 

S. C. G. ' Appeal allowed. Case remanded. 

NOTES. 

[As regards the question of res judicata^ see also (1901) 6 C.W.N., 6(i ; (1906) 10 C.W.N., 
620; (1912) 17 C.W.N.. 76; (1918) 18 C.W.N., 116, wherein this decision is explained by 
JBNKINS, C.J ; (1912) 37 Mad., 70. J 


[26 Cal. 484] 

APPELLATE CIVIL. 

The ISth January, 1899. 

Present : 

Sir Francis W. Maclean, k. c. i. e., Chief Justice, and Mr. 
Justice Banerjee. 


Joy Sankari Gupta Plaintiff 

verms 

Bharat Chandra Bardhaii and others Defendants.^' 


Partition — Estates ’ Partition Act (Bengal Act VIII of 1^76), sections 11:^ 
and 128 — Incumbrance created by a co-sharer before partition — Effect of 
partition by Collector, where the land so inciunbei ed fell exclusively into 
the share of another co-sharer. 

[436] On partition by the Collector under the Estates’ Partition Act (Bengal Act VIII 
of 1876) when any land of an undivided joint estate, which was incumbered by any co-sharer, 
is allotted to any other co-sharer, the latter takes it free from the incumbrance so created. 
Khan AH v. Pestonji Bduljee, (1896) 1 C. W. N., 62, distinguished. 

The cases of Nuthoo hall Chovjdhry v. Saadat hall, (1864) Sp. ^'ol. W. R., 271, and 
Ahniedoollah v. Ashruff xiossein, (1870) 13 W. R., 447 : 8 B. L. R,, Ap. 73 note, have been 
overruled in effect by the decision of the Privy Council in the case of Bypiath hall v. 
Ramoodeen Choivdry, (1873) L. R., 1 I. A., 106. 

This appeal arose out of an action brought by the plaintiff to recover khas 
possession of a share in certain plots of land after ejectment of defendants Nos. 1 
to 5. The allegation of the plaintiff was that the lands in dispute appei- 
tained to mehals Nos. 1285 and 402, which were jointly held by him and the 
defendants Nos. 6 and 7 ; that the defendant No. 7, the proprietor of mehal 
No. 402, had an eight annas share, and the plaintiff and defendant No. 6, as 
proprietor of mehal No. 1285, had a four annas share each, in the disputed lands; 
that there was a partition of the two estates by the Collector by which the 
disputed lands were allotted to defendant No. 6 and the plaintiff ; and that 
therefore he (the plain tiff) was entitled to recover possession of the said lands 

<^ Ijebto*rA Patent Appeal No. 27 of 1897 in Appeal from Appellate Decree No. 715 of 1896 
against the Decree of Mr. Justice Rampini, [one oi the Judges of this Court, dated the 13th 
of April 1897. 
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from the defendants. The contending defendants 1 to 5, pleaded inter alia 
that the disputed lands were held by them mirasdars under the proprietors 
of both estates, and therefore they were not liable to ejectment, and that the 
suit was barred by limitation. The Court of First Instance decreed the suit 
holding that inasmuch as by the hutivara proceeding the disputed lands fell 
exclusively into the sliare of the plaintiff, he would be entitled to get them 
'' Uree of all incumbrances. On appeal to the Subordinate Judge he reversed the 
decision of the first Court, and dismissed the plaintiff’s suit. From this deci- 
sion the plaintiff* appealed to the High Court, and Mr. Justice RampINI, sitting 
alone, confirmed the decision of the Lower Appellate Coui’t. The material 
portion of his TiOrdship’s judgment was as follows 

“Now, it would seem tome that if the miras and utsargo titles set [«e] up by the 
defcnddiits 1 to 5 were granted by the pLiiiitilT as well as by defendants 6 and 7, the plain- 
tiff is unquestionably entitled to no relief, and if I were of opinion that he is entitled to 
relief on the assumption that the title under which the defendants 1 to 5 hold the land was 
created by the defendant No. 7 alone, I would consider it iieeehSarv to remand the ease for 
a clear finding .is to who created the grantor grants in fa\oiir ot the Bardhaii defendaiitst 

“ But 1 do not think that the plaintiff is entitled to any .such relief as he Kcck.s for in 
this case, even supposing that the grant or grams in favmir of the defendants 1 to 5 wore 
iiidde by the defendant No. 7 alone. In the first place, there is no cxpre.ss provision of the 
law under which, on allotment of the lands of the estates, the Bardhan defendants' lease of 
the disputed plots of land, which arc specific plots of land, will attach to the share of the estates 
allotted to the defendant No. 7. If the dcfeiidant No. 7 had created in favour of the Bardhan 
defendants ail incumbrance on his shaie of the estate*-, the case would have been very different. 
Butin this case the Bardhan defendants hold .specific plots of land, and there seems no reason, 
as far as they arc coiiccnicd, why tin y ..bould exchange their plots of land for any others. 
The learned pleader tor the appellant relies on '-oction 12.S of the Estates’ Partition Act, and 
on the case of Ilcm ChnwU'r Uhnsc Thnku Mom Dcbi, (iH9H| T. L. R., 20 Cal., 533. But 
section ri*;; of the Estate^’ Partition Act, a^ pvnntod out b\ the Miinsif. does not expressly 
appl} ; for. a- above observed, the defendant No 7 did not give his share or a portion of ‘ it 
in puini or other tenure of lease. ' 1’he Muu'sif. therefore, falls back, as he says, on ‘ the 
cquuablc principle underlying it.' Bat 1 do not think the Muiisif or I can make a law to 
suit the circumstances of this case, when the Legislature has not seen fit to do so. The 
case of Ile/ii Ckiuider Gliosa v. TUilw Moni Dtbi, (1893) I L. R., 20 Cal., 533, is also not to 
the point. That is a case in which there was a mortgage of a share of a property, audit 
was held that on partition the mortgage lien attached to the share allotted to the mortgage, 
lu that case there was no mortgage of .queific plots of land, as m the ca‘;c out of which the 
present appeal arises. 

“ A case much more to the point is that of Khan Ati v. Pestouji Kduljee, (189G) 1 C. W. 
N., 62, in which there was a of a pirticular plot of UnrJ. and it was held that ‘ the 

mode in which the lauds were allotted on partition between the ascertained sharers did 
not affect the right to any specific property. * No doubt in that case the plaintiff was 
required to pay a small sum of money to hi.*, other co-sh.ircrs in respect of his having 
obtained a more valuable property. But it does not appear that the lease granted by his 
other co-sharer.s was taken into consideration in c.stimatiiig the value of his share of 
[487] the property, and the decision did not proceed on this ground, but on the ground 
st.iL'd above. 

“ The cases of Nuthoo Lull Choudhry v. Saadut ball, (1864) Sp. Vol. W. R., 271, and 
AhmcdooLlali v. Ashruff liossein, (1870) lU W. R., 447 : B. L. R.,Ap. 73 note, would filso 
appear to be in favour of the respondents. 

• * * * 

ft 

■ It ) . there is no provibioii ol the Kstates’ I’iirtition Act exactly applying to a caws 
like ill).. However this may be, it is iinpcBSible for me now to interfere with the Collector's 
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partition, and I would, I think, be doing so, if I were to grant the plaintifE the relief she 
asks for in this case.” 

The plaintiff then appealed to the High Court under clause 15 of the 
Letters Patent. 

Babu Lai Mohun Das for the Appellant. 

Babu Harendro Narayan Milter for the Respondents. 

The judgment of the High Court (Maclean, C. J., and Banerjee, J.\r 
was as follows 

This appeal arises out of a suit brought by the plain titf>appellant to 
recover khas or direct possession of a 4 annas share in certain plots of land, 
after ejectment of the defendants 1 to 5 therefrom, on the allegation tliat the 
plaintiff has become entitled to the aforesaid share in the disputed lands free 
of all incumbrances by reason of the said lands having been allotted to her and 
to defendant No. 6 under a partition held by the Collector. The defence was 
a denial of the plaintiff’s right to eject the defendants! to 5 and 8, who 
claimed to hold certain of the disputed plots of land as permanent tenure 
holders and the remaining plots in proprietary right. 

The first Court gave the plaintiff a decree. On appeal by the defendants, 
that decree was set aside and the suit dismissed. Against the decree of the 
Appellate Court dismissing her suit, the plaintiff preferred a second appeal 
to this Court and her second apeal having been dismissed by Mr. Justice 
Rampini, she has preferred this appeal under clause 15 of the Letters Patent. 

The facts of the case as found by tlie Lower Appellate Court, so far as 
they are necessary to be leferred to for the purposes of this appeal, are as 
follows : — Plaintiff and defendant [438] No. 6 are proprietors of estate 
No. 1285, and defendant No. 7 is proprietor of estate No. 402. Certain lands of 
the two estates, amongst which are included the lands now in dispute, were 
held jointly, the plaintiff' and defendant No. 6 owning a 4 annas share each, 
and defendant No. 7 the remaining 8 annas share, and the defendants 1 to 5 
and 8 holding the share as mtrasdars : but it is not clear whether they hold 
under all the co-sharers or under defendant No. 7 alone. On a partition of 
the lands by the Collector the disputed lands were allotted to the plaintiff and 
defendant No.6, so that in addition to a 4 annas share, which each of them held 
previously, they became entitled to another 4 annas share each ; and it is in 
respect of this additional 1 annas share obtained by the plaintiff* that the present 
suit is brought. 

These being the facts of the case, the question for determination in this 
appeal is, whether, if the miras tenure was created by defendant No. 7 alone, 
the plaintiff* obtained the lands in dispute free fi om the tenure created by the 
defendant No. 7 in favour of defendants Nos. 1 to 5. 

Mr. Justice Rampini has answered this question in the negative and affirm 
ed the Low'er Appellate Court’s decree dismissing the suit. 

We are of opinion that the question should be answered in the affirmative, 
and the case sent back to the Lower Appellate Court to dispose of the appeal 
after determining the question of fact whether the tenure set up was created 
by all the co-sharers in the lands or by defendant No. 7 alone. 

If the viiras tenure was created by defendant No. 7 alone, the case might 
fall within the scope of section 128 of Bengal Act VIII of 1876, and the tenure 
would hold^ood only as regards tlie land allotted to the share of defendant No. 7. 
But the point is not quite free from doubt. Mr. Justice RAMPINI is of opinion that 
that section does not apply to a case like this. One reason urged in support of this 
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view that section 128 applies only to a case in which " a share or a portion of 
a share,'' that is an aliquot part of a share, js let out, and that it does not apply 
to a case like the present in which the share *of the lessor in certain definite plots 
[ 439 ] of land is let out. The words “portion of a share ’* in the section are 
however wide enough to include a case like the present, a co-owner’s share in 
any definite plots of land included in a joint estate being as much a * portion 
of a share ” as an aliquot part of a share is, though the illustration^ to the 
Section no doubt lend support to the opposite view. Another objection to the 
applicability of section 128 of Bengal Act VIII of 1876 was that the defend- 
ant No. 7 was not “ any proprietor of an estate lield in common tenancy and 
brought under partition,” he having been the owner of estate No. 402, which 
had some lands in common with estate No. 1285, which was the only estate 
brought under partition. But the objection is sutiiciently met by section 112 
of Bengal Act VIII of 1876, which makes “ all the provisions of the Act in 
respect of the allotment between the shareholders of one estate ” applicable 
to a case like the present. 

But even if section 12S of Bengal Act VIII of 1876 be not applicable to 
this case, still we think that, according to the general principles of equity, the 
miras tenure in question, if it was created by defendant No. 7 alone, could not 
affect the lands allotted to the share of any other co-sharer upon a partition 
by the Collector, but could hold good only in respect of lands allotted to the 
lessor’s share. For though defendant No. 7 had power to grant a lease of his 
undivided share in any joint lands, he could not by so doing atfect the interest 
of the other sharers ; and those who took the lease, took it subject to the right 
of those sharers to enforce partition and thereby convert what was an undivid- 
ed share of the whole into a portion held in severalty charged with the pay- 
ment of a proportionate amount of revenue. This principle has been recognised 
and given effect to by the Privy Council in the case of Byjnath Lall v. 
Kamoodeen Chov'dnjy (1873) L. R., 1. I. A., 106, which was a case relating to 
a mortgage by a co-owner of joint property. There their Lordships say : — ** It 
is clear that the mortgagor had power to pledge his own undivided share in 
these villages. But it is also clear that he could not by so doing affect the 
interest of the other sharers in them, and that the persons who took the security, 
took it subject to the right of those sharers to enforce partition [ 440 ] and 
thereby to convert what was an undivided share of the whole into a defined 
portion held in severalty.” 

It might be urged that when any lands of an undivided joint estate, which 
are incumbered by any co sharer, are allotted to any other co-sharer, the latter 
should take them subject to, and not free from, the incumbrance, the incum- 
bered condition of such lands being taken into account in the allotment of 
lands to the different shareholders. That might bo so in the case of a private 
partition. But in a partition by the Collector under Bengal Act VIII of 1876 
that cannot be the case, as by sections 6 and 7 of the Act, the valuation and 
apportionment of the lands and the assessment of revenue upon the different 
separate estates created by the partition, must proceed upon the basis of the 
rents payable by the actual cultivators and not by any tenure- holders, except 
in cases in which the tenure has been created or recognised by all the 
co-proprietors. 

This distinguishes the case of Khan AH v. Pcstonji Eduljee, (1896) 1 C, 
\V. N., 62, relied upon by Mr. Justice Rampini, which related to a partition 
by Che Civil Court, from the present case. As for the oases of Nuthoo Lall 
Choivdhry v. Saadat Lall, (1864; W. B., Sp. Vol., 271, and Ahinedoollah y, 
Aahru^ Uossein^ (1870) 13 Wt R., 447 : 8 13. L. R., 73 note, also relied upon 
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in support of the judgment appealed against, they must be taken to hav^ been 
overruled in effect by the decision gf the Privy Council in the case of Byjnath 
Lall V. Ramoodeen Chowdry. 

We, therefore, reverse the decision appealed against and set aside the 
decree of the Subordinate Judge, and remand the case to the Lower Appellate 
Court for the determination of the question whether the mtras tenure set up by 
the defendants 1 to 5 was created by the plaintiff and defendant No. 7, or bv 
the latter alone. If the plaintiff or her predecessor in title is shown to have 
been a party to the creation of the tenure or to have recognised it subsequently, 
her suit for khas possession must be dismissed. If not. she will bo entitled to 
a decree. Costs will abide the result. 

S. C. G. Appeal allotved. Case revianded. 


NOTES. 

[ See also Brojo Nath v. Dinesh Chandra^ (1910) 9 I.C., 67 (Cal.).] 

[Ml] ORIGINAL CIVIL. 

The 4th May, 1898. 

Present : 

Mr. Justice Jenkins. 

Ilemanginee Dassee Plaintiff 

versus 

Kumode Chander Dass Defendant.’* 

Decree — Form of decree — Decree for maintenance — Receiver, Appointment 
oft in case of default — Transfer of Property Act {IV of 1882)^ 
sections 67, 99, 100. 

To avoid any difficulty in executing a decree for maintenance out of property charged 
with payment of the allowance and make a fresh suit unnecessary in case of default in pay- 
ment of the instalments a Receiver should be appointed under the decree itself with directions, 
in case of default in payment of the maintenance, to take possession of the estate and sell the 
same, and out of the sale proceeds to pay the* allowance for maintenance. 

This was a suit for maintenance and suitable accommodation for residence 
out of the properties in the hands of tlie defendant belonging to the estate of 
the plaintiff’s husband. A preliminary decree having been made the matter 
was referred to the Registrar to enquire and report what would be a suitable 
allowance for her maintenance and suitable accommodation for her residence. 
On the Registrar making his report thereon the matter again came up on 
further directions on the report, and a question was then raised as to whether, 
having regard to sections 67, 99 and 100 of the Transfer of Property Act, the 
sale of the property to be charged with the payment of the allowance of main- 
tenance to the plaintiff could, if necessary, bo proceeded with under the decree 
creating the charge without having to institute another suit. 

Mr. R, Afitra for the Plaintiff : — Directions for payment should be made 
in the decree. It is necessary to take directions for payment, because it has 
been held that a decree for maintenance cannot be executed. It is necessary 
to guard against any difficulty that may arise in case the maintenance be not 
paid. [Jenkins, J.— I could give you liberty to apply and the matter may be 
met by thetf.ppointment of a Receiver under the liberty to apply.] [M2] Let 
the Receiver be appointed now, but not to take possession until default. 


* Original Civil Suit No. 791 of 1894. 



l.L.R. 26 Cal. 448 hemanginee dassee v. 

Mr. Dunne for the Defendant : — I do not consent to that. There must be 
a decree directing payment to be made and fixing the dates of payment, and there 
must be a charge on the property for the payment of the maintenance. 

JeDkins, J. — The costs of suit and coats of allotment should be a charge 
on the estate. There will be an order for payment of the maintenance and 
arrears in terms of the report ; with liberty to apply in case of default of 
'•’syayment of maintenance for two consecutive months. 

Subsequently the Eegistrar was consulted and furnished the following 
minute as to decrees fbr maintenance : — 

“ Where a charge was created on the property of a judgment-debtor by a money decree 
to secure the amount payable thereunder, the plaintiff afterwards obtained an order in the 
form of the usual decree for an account and sale in a mortgage suit, — Belchamber's Practice, 
336, and the cases there cited. This practice, which obtained prior to the Transfer of Property 
Act (IV of 188‘2) was continued, as not affected by that Act. until 1893 ; Mc/ieruJinessa Bibi 
V. Rohilla Khaiun, (1890) Suit No. 89 of 1888, July 31st, 1890, per WILSON, J. — This is an 
unreported case, and was followed in the following uiircported c.ises, Sarodo Prosad Ohose 
V. Chunder Kant Alukerji. (1891) Suit No. 340 of 18H9, Dec. Sth, 1891, per TRWVELYAN, J.; 
Nundo Lai liny v. Rodrigues, (1892) Suit No. 114 of 1890, March 17th, 189*2, per 
Trevelyan, J. 

“ It was also followed in the case of Oourt *Sunker Pandey v. Abhoyeswari Debt, (1893) 
Suit No. 41 of 1892, per SALE, J. The decree in thi.^ case, dated 29th ^May 1893, w'as a con- 
sent decree by which it was ordered that * the defendant do within three months pay to the 
plaintiff Rs. 20,905. and Rs. 1,500, with interest, and that these .sums, with interest, if not 
paid within the time allowed for that purpose, shall immediately become due and realizable 
by execution.’ It was also ordered that ‘ the defendant do pay to the plaintiff Rs. 1,46,717-15 
by annual instalments, with interest ’ a.s therein provided. And it was further ordered 
'that in default of p.iymcnt of any of the annual instalments, with interest, the plaintiff 
shall be at liberty to execute the decree in respect only of the annual instalment falling due 
and remaining unpaid, with interest, and realize the same, with the costs of execution, 
irrespective of any proceedings for realization of the sums of Rs. 20,905 and Rs. 1,500.' And 
it was further ordered that [448] ’ the properties set forth in a Schedule anuexed to the 
decree (all being out of Calcutta) shall stand charged with the payment of all the sums payable 
under the decree.’ 

“ Theffecree itself docs not provide for the sale of the properties. 

“ Default having been made in payment of the two sums of Rs. 20,905, and Rs. 1,500, 
which were payable within three months, the plaintiff obtained an order, dated *22ud 
September 1893, directing that, unless payment be made of these two sums within six 
months, the properties charged under the decree, Dr a sufficient portion thereof, be sold. 

“ That order was reversed on apxieal, on the ground of non-jurisdiction. The judgment 
of the Court [PETHERAM, C.J.,and NORRIS and MacPHEHSON, JJ.J dated 26th July 1894 
is as follows : — ‘ We are of opinion that this appeal must he allowed. No portion of the 
property in question is within the territorial jurisdiction nf this Court and this Court has, 
therefore, no power to sell it.’ 

“ The plaintiff next obtained an ord^r, datel 7th August 1894, for transmission of a copy 
of the decree to the Judge of the Assam Valley district for execution, some of the properties 
charged under the decree being within that district. A copy of the decree was accordingly 
transmitted to the Judge of the As.sam Valley district, and was by him transferred to the 
subordinate Judge of Dbubri, to whom the plaintiff applied for execution. The defendant 
appeared and objected on the ground that the judgment-debtor was precluded from proceed- 
ing against the property charged under the decree, except by a fresh suit under section 67 of 
the Transfer of Property Act. The objection was disallowed, and the plaintiff obtained an 
order for execution. From this order an appeal was preferred to the Hi jjb Court in its 
Appellate jurisdiction. It was contended, on behalf of the appellant, that the Transfer of 
Property Act was applicable, and that, under sections 99 and 100 of that Act, no order for 


268 



KUlfODE CHANDER DASS [1R98] l.L.R. 26 Cal. IM 

sale could be made until a suit was brought under section 67. Contra^ it was extended, 
that effect should be given to the consent decree as containing an agreement on the part of 
the defendant for sale of the^properties! The Court was of opinion that the provisions of 
the Transfer of property Act were applicable to the case. It was also of opinion that the decree 
could have no higher operation than an agreement between the parties ; but stress was laid 
on the fact that the decree did not provide for the sale of the property. The result is thu» 
stated — * As the case stands the plaintiff can realize the instalments by execution by sale 
and attachment of any property of the defendants, but if he wishes to sell and attach ihe 
property charged he must bring a suit. The appeal must be allowed.* Aubhoyessury Dabee 
V. Oouri Sunhur Panday, (1895) I. Ij. R., ‘22 Cal., 859. 

“ An application was then made for tran.smission of a copy of the decree to the Judge 
of the 24-Pergunnahs for execution in respect of properties [444] within that district charged 
under tbe decree, and the decision reversing the order of the Subordinate Judge of Dhubri 
was considered. That decision is refernsd to in the judgment as follows : ‘ That seems to me 
to be a ruling to the effect that no step in execution can be taken for the purpose of realizing 
any portion of the money due under the decree. — That being so, I have no option, but to 
refuse the present application.* — SALE, J. (unreported, Nov. 3rd, 1896). 

“ Tliis order, too, was reversed by the High Court in its appellate jurisdiction — MACLEAN, 
C.J., and Maofhekson and TREVELYAN, JJ.’* (unreported, Dec. 21st, 1896). The following 
is quoted from the judgment of the Chief Justice : — ‘ I refrain from expressing any opinion as 
to whether the plaintiff is a mortgagee within the meaning of section 99’ — Then, referring to 
the decision reversing the order of the Subordinate Judge, Dhubri — ‘All that the Judges 
intended to decide was that, if the plaintiff wished to sell, he must institute a suit; they did 
not decide that, under the circumstances an order for attachment, as opposed to an order for 
sale, could not be made.’ 

The rulings iii this case are, in effect, that, under the circumstances, this Court, in its 
original Jurisdiction, had no power to direct a sale of the properties charged under the decree, 
all being out of its territorial jurisdiction ; that in respect of the two sums payable within 
throe months the property charged might be attached in execution by the Court having juris- 
diction, but could not bo sold without a fresh suit to be brought under section 67 of the 
Tran.sferof Property Act, 

“ The following cases were cited in the course of these proceedings : — 

Shurroop Chunder Oooho\. A nieerrwtnissa Khatoon, {\8S2) I. L. R., 8 Cal., 708; 
Maseyk v. Steel, (1887) T. L. R., 14 Cal., 661 ; Kartick Nath Pandey v. Tilnkdhari Lall, 
(1888) I. L. R., 15 Cal., 667 ; Prem Cliafid Dey v. Mokhoda Debi, (1890) I. L. R., 17 Cal., 
699; Ashulosh Banerjee v. Lukhi Moni Debya, (1891) I. L. R.. 19 Cal., 139 ; Vigmswara v. 
Bapayya, (1892) I. L. R.,16 Mad.,* 436; Jadiih Lall Shaw Chowdhry v. Mndhnb Lall 
Shaw Chowdhry, (1893) I. ti. R,, 21 Cal., 31 ; and Azintullah v. Najni-un-nissn, (1894) 
I. L. R., 16 All., 415. 

" It will be soon that those cases, except the first, are subsequent to the Transfer of 
Property Act, which came into effect on the 1st of July 1882. 

[M5]“ The following are later cases : — 

Chundra Nath Dey v. Burroda Shoondury Ohose, (1895) I. L. R., 22 Cal., 813. The 
operative part of the decree of the District Judge of Mymensingb is as follows : — ' The suit 
is decreed ex parte. The plaintiff to obtain the amount of his claim and costs of the suit with 
interest at 6 percent, per annum until the date of realization, and the mortgaged property to 
remain liable for the satisfaction of the debt.’ On appeal to the High Court it was held, 
on the objection of the judgment-debtor, ‘ that section 99 of the Transfer of Property Act 
was applicable to the case, and that the mortgaged property could not be sold, unless a suit 
under section 67 of the Act be brought, and the procedure prescribed by the Transfer of Pro- 
perty Act followed. The property, however, could be attached, as there is nothing in section 
99 prohibiting such attachment.’ 


18 CAL.— 37 
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HEMANGINEE DASSEE V. 


" Mqtangini Dassee v. Ghooney Money Dassee, (1895) I. L. B., 22 Gal., 908. The head 
note is ; ' Where a deorea, after declaring the amount payable to the plaintiff in respect of 

future maintenance, and that it should be a charge on certain immoveable property which 
formed a specific item in the general estate of a testator, went on to direct that for the pur> 
j^ose of securing the payment of the future maintenance, a deed should be executed in favour 
of the plaintiff, charging such immoveable property, on her executing a release of all her rights 
^nd interest in the general estate — Held, that such a charge was properly enforced by a suit 
brought on the deed, and that it could not be given effect to by proceedings in execution.’ 

“ These cases arc refolded to in Chundra Moni Dassi v. Mvtty Lai Mullick, (1898) 2 
O.W.N.. 33. In that case it bocanio unnecessary to decide the question whether a decree creat- 
ing a charge may bo enforced according to the practice established prior to the Transfer of 
Property Act, but th-it question was treated as still open. Part of the judgment is as 
follows : * It .sooms tome impossible, on the materials at present before me, to decide whether 
there has been any default in paying the instalments, and. if so, to what extent. If 
default had been admitted, or not di.sputcd, there would, according to the original practice 
of this Court, have been two methods open to the plaintiff for the purpose of enforcing 
payment. She might either have adopted the coutsc referred to at page 836 of Bolchambers* 
Practice, and applied for .in order in the nature of a decree for an account and sale, or else 
have instituted a suit for the purpose of enforcing the charge. My attention has been 
drawn to certain enses in T.L.R., 22 Cal., the effect of which is to raise at least a 
question as to whether the practice referred to at page 33G of Belchambors* Practice 
can now be adopted. No doubt the cises to which I refer are distinguishable in some 
t«6] important r.^spocts from the presetit case, and it may become necessary when the 
proper occasion arises toconsid(3r and determine the effect and bearing of these cases upon 
the procedure which unioiibcodly has been adopted in this Court in rospoct of charges made 
by decrees on properti es situate within the jurisdiction of the Original Side of this Court, 
and which has been followed sinco the pa.ssiug of the Transfer of Property Act.’ 

"A decree for maintenance, may, if necessary, provide for the immediate sale of 
property and payment into Court of a sum sufficient, when invested in Government securities, 
to produce an income equal to the allowance payable periodically for maintenance. This 
course has been somctiiiies followol in admiuistr.ition suits. But there are instances where 
the decree has made the payment of maintenance a ch.irgo on immoveable property and has 
reserved liberty to apply. This, having rogird to the rulings in the case of Gouri Sttn/ctfr 
Pandey v. Abhayesivin Debi, is, it would soom. not suffi nent. A decree, when it makes the 
payment of mainbonanco a chirgi on immoveable property should, when such property 
is ' within the territorial jiiri-^dicbion of the Court,’ proceed to direct that, in default of 
payment the property charged, or a sulTi uont part thereof, be sold by the Kegistrar, or by a 
Receiver to be appointed of the propjrty charged with, in either case, all necessary directions, 
and liberty should be reserved to tho parties to apply. 

'‘Assuming that a decree is made in this form with ail necessary directions for the sale 
of the property charged for the purpose of providing for tho regular payment of the allowance 
for maintenance, the question is whether the directions of the decree can be carried out or 
whether, having regard to sections 99 and 100 of the Transfer of Property Act, tho only course 
open would be to proceed under section 67. Section 100 provides that * where immoveable 
property of one person is by act of partic.s or operation of law, made security for the payment 
of money to another, and the transaction docs not amount to a mortgi^ge, the latter person ie 
said to have a charge on the property ; and all tlio provisions hereinbefore contained as to 
a mortgagor shall, so far as may he, apply to the owner of such property,* &c. Is a charge 
created by a decree for securing the payment of an allowance for maintenance payable 
thereunder periodically, such a charge as is contemplated by section 100? Can it have been 
intend^ that a person to whom a monthly or quarterly or annual sum is payable for 
la^aintcuance under a decree, and to whom no interest is payable, should, because the decree 
makes such payment a charge on immoveable property be estopped from proceeding under the 


I 


290 



KUMODE CHANDER DAS8 [18981 l.L.B. 26 Cal. U7 

• 

decree for the sale of such property and be required to bring a fresh suit ? Such a persop would 
be placed at a disadvantage as compared with a mortgagee who has advanced money for 
consideration, who may realize l^is claim By a single suit and who, though bound to allow the 
debtor six months* time to redeem, is fully compensated by having the right to charge 
interest until realization of his claim. 

[ 447 ] question may also be considered from another point of view. A decree 

containing directions for the sale of property within the jurisdiction of the Court, would bo 
binding on the parties who, therefore, could not object to its being carried out. It would 
have the effect of preventing the application of the provisions of jihe Transfer of Property 
Act as fully as a contract for the purpose entered into by the parties.'* 

B. Bblchambers. 

17th December, 1897. 

Thereupon, on 7th March 1898, an application was made before JfiNKlNS, 
J., for a decree in terms of the Eegistrar's minute. 

Mr. Mitra for the Plaintiff. 

Mr. Chakravarti for the Defendant. 

And the following decree was, on 4th May 1898, accordingly drawn up 

Suit for a declaration that the plaintiff, as the widow of Herumbo 
Chunder Dass, deceased, is entitled to proper maintenance and suitable accom- 
modation for residence out of the properties in the hands of the defendant 
belonging to the estate of Herumbo Chunder Dass, deceased, for suitable allow- 
ance for such maintenance and suitable accommodation for such residence* 
for a declaration that such allowance forms a charge on tlie said properties ; for 
possession of certain stridhan ornaments and articles forcibly and wrongfully 
taken possession of by the defendant ; or to receive the value thereof, <kc. 

This cause coming on, on the 25th day of November last, the 25th day 
of April last, and on this day for further directions on the report of the Eegis- 
trar of this Court, dated the yOth day of March last, and filed on the 2lBt 
day of April last, before the Hon’ble LAWRENCE Hugh Jenkins, one of the 
Judges of this Court, in the presence of Counsel for all tlie parties, 
it is declared that the sum of Es. 35 a month is a fit and proper sum to be 
allowed to the plaintifi' for her maintenance during the term of her natural 
life. And it is further declared that the eastern portion of the family dwelliug 
house. No. 102, Machooabazar Street, in the idaint in this suit mentioned 
with the alterations suggested by the said Eegistrar in his s^id report at a 
cost not exceeding Es. 1,200 vyould be a suitable accommodation [U8] for 
the residence of the plaintiff. And it is ordered and decreed that the 
defendant do out of the estate of Herumbo Chunder Dass, deceased, in the 
plaint in this suit named, pay to the plaintiff the sum of Es. 1,345-12-0 for 
arrears of maintenance up to the 31st day of October last, and do out of the 
said estate monthly, and every month commencing from the first day of 
November 1897, pay to the plaintiff the sum of Es. 35 a month for her 
maintenance, and do out of the said estate pay tlie costs of the alterations to 
be made to the eastern portion of the said family dwelling house within the 
limit aforesaid, and allow the plaintiff to occupy the said eastern portion of 
the said family dwelling house as her residence during the term of her natural 
life. And it is further ordered and decreed that the said monthly sum of Es. 35 
and the arrears of maintenance, and the costs of the alterations to be made to 
the said eastern portion of the said fajniiy dwelling house within the limit 
aforesaid, %nd the plaintiff’s costs of this suit hereinafter mentioned, form a 
charge on the properties, belonging to the estate of the said Heruinbo Ghunder 
Dass, deceased, incumbered since the institution of this suit, and on the equity 
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of redemption of the properties belonging to the said estate incumbered before 
the institution of this suit, and also on the sale proceeds of the properties 
belonging to the said estate sold by the Beceiver appointed in suit No. 271 of 
1888 (hereinafter referred to as the said properties) subject to any incumbrances 
which affected the said property before the institution of this suit, and which 
now attach to the said sale proceeds. And it is further ordered and decreed 
that the Beceiver appointed in the said suit No. 271 of 1888 be appointed Beceiver 
of the said properties, but that he do not take possession of the same or realize 
the rents thereof, until the further order of this Court. And it is further ordered 
and decreed that the said Beceiver do sell the said properties, or a sufficient 
portion thereof for the purposes of this decree if and when necessary, the necessity 
for carrying out the directions to be determined by the Court. And it is 
further ordered and decreed that in the event of the said monthly sum of Bs. 35 
being in arrears for two consecutive months, or in default of payment of 
the said arrears of maintenance, or the costs of the alterations to [449] be 
made to the said eastern portion of the said family dwelling house within the 
limit aforesaid, or the plaintiff's costs of the suit, this plaintiff be at liberty to 
apply to this Court on notice to the other parties, that the said Beceiver do 
take possession of the said properties, and sell the same or a sufficient portion 
thereof as hereby directed, and do out of the sale proceeds pay all arrears of 
maintenance payable to the plaintiff and the costs of the said alterations within 
the limit aforesaid, and the plaintiff’s costs of this suit and invest the balance 
or a sufficient portion thereof in Government Promissory Notes to provide for 
the payment of the said monthly sum of Bs. 35, payable to the plaintiff, and 
hold the same and residue, if any, subject to the further order of this Court. 
And it is further ordered and decreed that it bo referred to the Taxing Officer 
of the Court to certify the amount of Court-fees which would have been paid 
by the plaintiff, if she had not been permitted to sue as a pauper, and to tax 
the plaintiff’ her other costs of this suit on scale No. 2, and it is further 
ordered and decreed that the defendants do out of the said estate pay the 
amount to be certified as aforesaid to the Government Solicitor, and to the 
plaintiff, her other costs of this suit, to be taxed as aforesaid with interest 
thereon at the rate of six per cent, per annum from the date of taxation until 
realization. And the parties are to be at liberty to apply to this Court from 
time to titpe as may be necessary. 

Attorney for the Plaintiff : Kumar S. AT. Deb. 

Attorneys for the Defendant : Messrs. Bemfry and Boae. 

C. E. G. 


NOTES. 

[ S«e also (1909) 13 C.W.N., 787. ] 
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[ 26 Cal. 416 ) 

FULL BENCH. 

The 3rd February, 1899, 

Present : 

Sir Francis W. Maclean, k.c.i.e., Mr. Justice Macpherson, 

Mr. Justice Ghose, Mr. Justice Hill, 

AND Mr. Justice Jenkins. . 

Chundi Charan Mandal Decree-holder 

versus 

Banke Behary Lai Mandal Judgment-debtor.'^ 

Civil Procedure Code {Act XIV of 1882), section 310k — Civil Procedure Code 
Amendment Act (V of 1894) — Poioer of a Court to set aside a sale if the 
deposit provided for in section SlOk be not paid vnihin thirty days, 

[150] Held (by the FULL BENCH) : — Where the judgment-debtor has not within thirty 
days from the date of sale deposited in Court a sum equal to 5 per cent. of the purchase-money 
and the amount specified in the proclamation of sale as that for the recovery of which the 
sale was ordered, less any amount which may, since the date of such proclamation of sale, 
have been received by the decree-holder, but has deposited in Court within the prescribed 
period a sum calculated by some officer of the Court as the sum to be deposited in respect of 
such 5 percent, and of the sum specified in such proclamation of sale, and there is nothing 
to show that there was any mistake of the Court by which the judgment-debtor was induced 
to deposit an insufficient amount, the sale ought not to be sot aside. 

Mahhool Ahmed Choivdhrij v. Bazle Sabhan Clmi'dhry, {1S9S) I. L. R., 25 Cal., 609, 
distinguished. 

This appeal arose out of an application to set aside a sale. Within thirty days 
from the date of the sale, the judgment-debtor, under section 310A of the Code 
of Civil Procedure, deposited a sum less than the due amount required under 
the sale proclamation : the said amount ^vas calculated to be due by the 
officer of the Court. But after the expiry of the limitation prescribed by 
section 310A, he deposited also the balance to the credit of the decree-holder. 
This amount the judgment-debtor contended, being the sum equal to 5 per 
cent, on the purchase- money he was not bound to deposit, inasmuch as the 
decree-holder was the purchaser, and as such he was not entitled to get that 
amount. On behalf of the decree-holder it was contended that the sale could 
not be set aside as the entire amount specified in the sale proclamation had 
not been deposited within the prescribed period of limitation. The Court of 
First Instance held that the payment of a sum equal to per cent, on the 
purchase-money w'as a condition precedent to the reversal of a judicial sale, 
and the fact that in the jiresent case the decree-holder himself was the purchaser 
would not take the case out of the operation of the section ; and as it appeared 
on the face of the proceeding that the judgmeut-debtoi did not pay the amount 
specified on the proclamation within the statutory period of limitation, it rejected 
the application and confirmed the sale. On appeal the District Judge reversed 
the decision of the lower Court and set aside the sale. [451] The material 
portion of his judgment was as follows : — 

‘‘On the first point, by section 306 of the Code of Civil Procedure, the purchaser, 
whether decree-holder or other person, is required to pay down in cash J of his bid, and there 
is a note tolihat effect in O’Kinoaly's Code under this section, Title ‘Decree-holder.* But 

* Reference to the Full Bench in appeal from Appellate Order No. 152 of 1898. 
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8ectio]if294 rathet seems to lay down that a decree-holder soiling ofi is not required to deposit 
any part of the purchase-money, and it is learnt from the Nazir that it is the practice. So 
it is somewhat in appellant’s favour that he could not deposit 5 per cent, on purchase-money 
which was never paid. 

On the second point it is found that the amount stated in the sale proclamation wae 
a sum which was calculated to the advertized date of sale with costs and interest to that date. 
But as a fact the sale did not take place till 12th November, some four or five days after ; 
therefore it may have been necessary to make a further calculation. This Court has always 
held that it is inequitable Jbo visit the lacbes of the Court itself or its officers on the parties 
and that is the view of the High Court in the unreported case No. 1467 of 1897, a copy of 
which is filed in the record. 

This Court hris con-ndered the rulings quoted by other side, and does not find they 
are against the appolLint'h contention. Hence it seems to this Court that under the last 
paragraph of section 8I0A, Civil X’roceduro Code, as a matter of equity and good oonscienoe, 
the mistake was one of the Court itself, through its officer, and ought not to be visited oa 
the appellant, and the order is, therefore, set aside, and tho sale set aside but without costs, 
as it was appellant’s mistake.” 

From this decision the docroe-holdor appealed to tho High Court. On the 
appeal coming on for hearing the case was referred to a Full Bench by Macleah, 
C.J. and Bankkjek, J., on the 14th December 1898, with the following 
OPINION 

Haclean, C.J.— There are two points raised on this appeal (1) Whether, 
if the decree-holder be the purchaser under a sale in execution, he is entitled 
to the 5 per cent, on the purchase money provided for in sub-section (a) of 
section 3lOA. (2) Whether if the deposit provided for by that section be not 
paid in within the thirty days as provided in tho same section, the Court can 
set aside the sale. 

• 

On the first point I am of opinion that the decree- holder, if the pur- 
chaser, is entitled to the 5 per cent, on the purchase-money. Although he 
happens to be the decree-holder he is none the less the purchaser; and I 
can see no intention to exclude such a purchaser from the 5 per cent, benefit 
under the section. The 5 per cent, is undoubtedly given partly, I do not 
[452] say entirely, as some solatium to the purchaser for the loss of that which 
is, perhaps, a good bargain ; and I fail to see why the decree-holder, if the 
purchaser,* is not as much entitled to that solatium as an outside purchaser. 
If we were to accede to the respondent’s contention we should have to read 
into the section after the word *' purchaser” tlio words " if such purchaser be 
not the decree-holder.” I can see no justification for such a construction. 

As regards the second point tho Lower Appellate Court finds as a matter 
of fact — the Judge says it was admitted — that the present respondent deposited 
some 46 rupees less than tho amount required under the sale proclamation 
under section 310A. It has been contended before us that the deficit was 
only 11 rupees or so, and not 48, but in tho view I take, whether it were the 
larger or the smaller sum is quite immaterial. The judgment-debtor has to 
deposit (1) a sum equal to 6 per cent, of tlie purchase-money ; (2) the amount 
specified in the proclamation of sale. The calculation of the 5 per cent, on the 
purchase-money (in this case 1,000 rupees) was a matter of the simplest arith- 
metic ; the amount specified in the proclamation of sale was patent. Ad- 
mittedly the judgment-debtor did not make the deposit within the prescribed 
period (the 30 days) ; if he did not, has the Court any jurisdiotioo to set aside 
tho sale ? Section 310A affords a special indulgence to the judgmeti^-debtor ; 
it gives him, if I may say so, yet one more chance of saving his property. But 
he can only avail himself of that special indulgence if as a condition precedent 
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• 

he make the deposit within the thirty days. If he do not do so, what power 
is there in the Court to extend the period and to deprive the purchaser of the 
rights he has acquired under his purchase? I can see none ; nor have we been 
referred to any, either under any statute or as inherent in the Court itself. If 
he may extend the perioci for three days, why not for thirty, and so on ? The 
Legislature has not thought fit to vest any discretion in the Court to extend the 
time, and if not, how can the Court arrogate to itself the power to do so? 

If then the matter were res Integra I should have felt no hesitation in 
saying that, unless the requisite deposit were made within the thirty days, the 
Court had no power to set aside the sale. But [453] it is said this view conflicts 
with certain decisions of this Court, and we are referred, in the first instance, to 
the case of Ugrah Lallv, liadha Pershad Singh, (1891) I. L. K., 18 Cal., 2/55. 
The first comment upon that case is that it is one under section 174 of the 
Bengal Tenancy Act, the language of which differs materially from section 
310A of the Civil Procedure Code. In the former section the words are*‘ the 
amount recoverable under the decree with costs,” whilst in the latter the words 
are “ tlio amount specified in the proclamation of sale.” The former words 
are not, qua the amount, nearly so precise as the latter, and rather suggest 
that some enquiry may be necessary to ascertain the actual amount ; and 
apparently the case of Ugrah Lall v. Radha Pershad Singh, (1891) I. L. R., 
18 Cal., 255, proceeded upon the footing that, as section 174 provides no 
machinery for ascertaining the amount hut that in practice the amount was 
calculated in what is called “ the office, ” (I presume that means by the Court,) 
the amount so calculated was to be taken as the amount payable under 
the section. That may or may not be so, but, at any rate, that case can be 
no authority for the present, in wdiioh the judgment-debtor has only to look 
at the proclamation of sale to ascertain the amount due to the decree- holder. 
In the case of Ugrah Lall v. Radha Pershad Singh, (1891) I. L. R., 18 Cal., 
255, there would appear to have been an order of some sort made by the 
Munsif. 

In the case of Kahilaso Koer v. Ilaghu Bath Sukan Singh, (1891) I. L. R., 
18 Cal., 481, the Court would appear to think that before a sale can be set 
aaide the provisions of section 171 must be strictly complied with. I am not 
prepared to say that a decision upon the construction of section 174 of the 
Bengal Tenancy Act can be regarded as a safe guide to enable us to ascertain 
the meaning of section 310A of the Civil Procedure Code. Great reliance, 
however, is placed upon the case oi Mnkbool Ahmed Choirdhry v. Bazle Sahhan 
Chowdhry, (1898) I. L. R., 25 Cal., 009. In that case, apparently it was held 
that although the judgment-debtor had not deposited the 5 per cent, on the 
purchase-money, as he had deposited the amount calculated by the Court as the 
amount to be deposited, the sale ought to be set [454] aside. Speaking with 
the utmost respect for that decision, I am unfortunately unable to appreciate 
the principle upon which it is based. So far as the report shows, there is 
nothing to indicate that the decree-holder or the auction-purchaser had any- 
thing to do with the ascertainment of the amount by the Munsif or what power 
the Munsif or any of his officers had to fix the amount : and if the amount were 
fixed behind the back of the decree-holder and auction purchaser, the result 
would be that the amount fixed, perhaps by some absolutely irresponsible person 
in the Munsif's Court, is to be treated as the amount to be deposited instead 
of the amount stated with every distinctness by the act of the Legislature. 
This seems to me to be legislating not construing what the Legislature has said. 

Now what is the finding in the present case ? The District Judge says 
the appellant deposited the amount calculated to be due by the officer of the 
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Court.'V What officer ? Who is the officer of the Court ? The expression 
the officer *’ M^ould appear to indicate that there is some special officer whose 
duty it is to make these calculations. Where is then anything in the section 
which says the amount is to be calculated by any officer of any Court, or that 
any officer of any Court has any power to calculate the amount and decide 
what is the amount to be deposited ? If a judgment-debtor instead of calculat- 
ing the amount himself chooses to go to some irresponsible officer of the Court 
and that officer makes a wrong calculation, I fail to see why that circumstance 
should be regarded as a,, ground for extending the time for making the deposit 
under section 310A. I can appreciate that different considerations might arise 
if the Court in the presence of the parties had hy an order fixed the amount, 
but that is not the present case. It is conceded that the judgment-debtor in 
this case did not pay in the 5 per cent, on the purchase-money and the amount 
specified in the proclamation of sale within the thirty days, and that being so, 
the Court, in my opinion, ought not to have set the sale aside. The appeal 
consequently must be decreed with costs. 

As, however, this view clashes with that expressed in the case of Makbool 
Ahmed Choir dhry v. Bazle Sabhan Chowdhri/, (1898) I. L. R., 25 Cal.. 609, 
[M5] the case must be referred to a Full Bench. The question for the decision 
of which this ca.se is submitted to a Full Bench is, whether if a judgment- 
debtor do not wutliin thirty days from the date of sale deposit in Court (a) a 
sum equal to 5 per cent, of the purchase-money, and ib) the amount specified 
in the proclamation of sale as that for the recovtiry of which the sale was 
ordered less any amount which may, since the date of such proclamation of 
sale, have been received by the dejree-holder, hut has deposited in Court 
within the prescribed period a sum calculated by some officer of the Court as 
the sum to be deposited in respect of such 5 per cent, and of the amount 
specified in such proclamation of sale, the Court can pass an order sotting 
aside the sale under section :310.\ of the Code of Civil Procedure. 

Mr. /. T. Woodroffe, Babu Srinath Dass, and Babu Purno Chunder Shome, 
for the Appellant. 

Sir Grithth Evans, Dr. Hash Behary Ghosh, and Babu Dwarka Saih 
Chuckerhutly , for the Respondent. 

Mr. J. T. IFoudro/c’,— Section .‘UOA of the Civil Procedure Code is 
different in its language from section 174 of the Bengal Tenancy Act ; the 
former section speaks of “amount specified in the sale proclamation,” whereas 
the latter speaks of “ amount recoverable under the decree with costs.” Now 
the question is, whether miscalculation hv an officer of Court will entitle the 
judgment-debtor to pay in the money so calculated, under section 31()A after 
thirty days, and to ask to set aside the sale. T sui)mit not. Under section 
310 A, the judgment-debtor is bound to pay the amount specified in the sale pro- 
clamation ; and unless he deposits that amount ho is not entitled to got a sale 
set aside, even if there be a miscalculation by an officer of Court. The words 
in section 3 lOA of the Code being more precise than in section 174 of the 
Bengal Tenancy Act that section must be strictly construed. An act must be 
construed according to the natural moaning of the language used, and not on the 
presumption that it was intended to leave the existing law unaltered. 
See Norendra Nath Sircar v. Kamalbasim Da.s/, (1896)1. L.R., 23 Cal, 563 ; 
L.R., 23 I. A., 18, and also the cases of Girish Chundra [456] Basu V. Apurha 
Krishna Dass, (1894) 1. L. R., 21 Cal., 940 ; and Deb Narain Dutt v, 
Narmdra Krishna, (1889) I. L. R., 16 Cal., 267 (270). 

The cases of Ugrah Lall v. Badha Persad Singh, (1891) I. L. Rr, 18 Oal., 
255, Abdool Latif Moonshi v. Jadub Chandra Hitter, (1897) I. L. R.’, 25 Cali 
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216, have no application to the present case, as they are under soctioQ 174 of 
the Bengal Tenancy Act. The ^case of Makbool Ahmed Chowdhry v. Bazle 
Sabkan Chowdhry, (1898) I. L. R., 25 Cal., 609, has a direct bearing, although 
that was decided upon the principle laid down in section 174 of the Bengal 
Tenancy Act. Under section 310A of the Code the judgment-debtor is to look 
into the sale proclamation, and he is to deposit the amount therein specified. 
He is not to go to an officer of the Court for any calculation. 

It makes no difi'erence if the decree- holder is the purchaser. The judgment- 
debtor is bound to pay 5 per cent, on the purchase- mo ^^ey. The amount is the 
solatium or compensation for a possibly good bargain. 

Sir Griffith Evans for the Respondent. — The judgment-debtor has substan- 
tially complied with the terms of the Statute. The question really is what 
is the underlying principle of section 310A of the Code of Civil Procedure, and 
what is the effect of an act of a ministerial officer of the Court. As to the 
effect of an act of a ministerial officer of the Court, see the case of Abdonl Latif 
Moonshi V. Jadub Chandra Mitter, (1897) 1. L. R., 25 Cal., 216 (219). The 
practice has always been, whether right or wrong, to go to the execution clerk 
and ask of him the amount which the judgment-debtor is to pay. The judg- 
ment-creditor does not dispute the existence of this practice, and no 
evidence has been taken on this point. A party ought not to suffer for 
an act of Court. See the case of Rodger v. Coniptoir U Escompte De Paris, 
(1871) L. R., 3 P.C., 475. A man, if he does all that he can do, will be 
taken to have done all, if by mistake of the Court something is loft 
[457] undone : see Waterton v. BaA;er,(186B) L.R., 3 Q.B., 173. The sale procla- 
mation is not given to the judgment-debtor, so ho has to go to an officer of the 
Court to make a calculation. One must construe an act intelligently and nob 
as a grammarian. The object of section 310A is to give tho judgment-debtor 
a chance to recover hack his property. What does an act ol Court mean ? It 
ought not to be limited to the act of the presiding officer only. The case of 
Makbool Ahmd Ohoivdhry v. Bazle Sabhan Chotvdkry, (1898) I. L. R., 25 Cal., 
609, is in my favour, and the principle laid down in that case is correct. 

Mr. Woodroffe, in reply. 

The following opinions were delivered by the Full Bench (MacLEAN, C.J., 
and MAcrHEusoN, Giiosk, Hill and Jenkins, JJ.) 

Maclean, C.J. — This appeal must succeed. I stated my reasons so fully 
when the matter was belore me as a member of the referring Bench, that, on 
the present occasion, I only prp])ose to add one or two very brief observations. 
I do not wish it to be understood, from the terms of my previous judgment, 
nor do I think my language is susceptible of that construction, that 1 intended 
to lay down, as an absolutely hard and fast rule that, if the 5 per cent, on the 
purchase-money and the amount specified in the proclamation of sale were 
not paid within the thirty days, the Court was powerless to set aside the sale. 
There may be circumstances in a particular case wliich would render such a 
rule quite inequitable. Nor am 1 prepared to say that, if the judgment-debtor 
has been misled by a mistake of the Court, the consequences of that mistake 
ought to fall upon him. I do not propose to lay down wdiat constitutes a 
mistake of the Court. I confine myself to saying that there was certainly none 
in the present case. The question submitted must be answered in the negative. 

We are now asked, at this late stage of the proceedings, to remand the 
case, in order that what actually took place when the judgment-debtor deposit- 
ed the money, may be ascertained. We ought to be very careful in acceding to 
such a request, and [458] thus reopening the whole matter and re-starting the 
whole litigation. 
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The respondent never suggusted this coarse either before the Subordinate 
Judge or before the District Judge or before the Division Bench. Bub, even 
if the respondent could prove what he suggests, that some information waa 
given him as to the amount of the purchase-money, and of the sum mentioned 
in the sale proclamation by some officer of the Court, and that he relied on 
this information, it would not avail him. He must show, at the least, that it 
was the duty and within the province of the Court officer to give the informa- 
tion, and that it was incorrect. It is not suggested that any information was 
supplied in accordance* with the rules which govern applications for informa- 
tion, and w'hich are to bo found in chapter IV of the General Buies and 
Circular Orders. It is only in compliance with these rules that information 
can, or ought to, bo given. 

I may perhaps add, that, as regards the case of Makbool Ahmed Chowdhry 
V, Basle Sahhan Chowdhry, (1898) I. L. li., 25 Cal., 609, it now transpires 
that the amount was fixed by an order of tlie Munsif himself, in the presenco 
of and with the assent of the pleaders of both parties. That makes a very 
material difference. 

As to the 5 per cent, on the purchase-money that point has not been 
argued, and I adhere to what I have previously said. 

The appeal must be allowed with costs. 

Macpherson, J.— I am of the same opinion. No evidence was taken in 
the case, hut accepting as correct ail the facts as stated in tlie respondent’s 
petitions of the 13th and 17th December, respectively, the Court would not, in 
my opinion, be justified, on those facts, in setting aside the sale. Those facts 
certainly do not show that tlie appellant did all that he possibly could in order 
to comply with the requirements of section 310A, and that it was due to the 
mistake of the Court that an insufficient amount was deposited. It is not 
necessary to consider in the present case, whether the case of Abdoot 
Latif Moonalv v. Jadub Chandra Miller, (1897) 1. L. R., 25 Cal., 216, to 
which 1 was a party, was correctly [459] decided. That was a case under 
section 174 of the Bengal Tenancy Act, and it will be time enough to consider 
whether that case w^as correctly decided when the question directly arises. 

Ghose, J. — I agree in thinking, having regard to the facts of this case, 
that the question referred to the Full Bench must be answered in the negative. 
The principle upon which the case of Makbool Ahmed Chowdhry v. Bazle 
Sahhan Chowdhry, (1898) I. L, K., 25 Cal., 609, was decided is this ; that if 
the Court wdiich has to deal v;ith an application under section 3 10 A, declares, 
though incorrectly, what is the amount that ought to bo paid in by the 
judgment-debtor, and the judgment-debtor \n accordance therewith deposits 
that amount, it would be manifestly unjust to hold that by reason of the 
shortness of the deposit, the judgment-debtor has lost the remedy given to him 
by that section, the mistake being a mistake of the Court. I still adhere to 
that principle. The facts of this case are, however, different. Here, the 
Munsif did not in any way declare what the amount was that should be paid ; 
nor does it appear that the officer of the Court from whom the applicant is 
said to have received certain information in regard to the amount to be deposited, 
was the officer who was charged by the Court with the duty of supplying that 
information. And I think that in this case no facts have been proved, or found, 
upon which the Court should be justified in giving the applicant relief under 
section 310A. 

Hill, J. — I also think that the questions referred to the Full Bench musk 
be answered in the negative, and as I quite agree with what has fallen from 
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the learned Chief Justice now, as well as generally with the reasoning on which 
the order of reference proceeds, I do not think it necessary to add anything. 

Jenkins, J. — I too agree as to the terms in which the questions referred 
to the Full Bench should be answered. In my opinion it is essential to the 
respondent’s success that it should be established that he has been prejudiced 
by the act of the Court and that the mistake that has been made is attribu- 
table to that act. What constitutes an act of the Court must depend on the 
circumstances of each case. It is clear, I [460] think, that a mere casual act 
by an officer of the Court cannot be treated as the Court’s act. For an act to 
be clothed with that character it appears to me, generally speaking, that it 
must be the act of the prescribed officer acting in accordance with the prescribed 
rules of the Court. The scope of possible proof put forward by Sir GriMth 
Evans on the part of the respondent, to my mind, falls far short of that. On 
that ground I think that no remand should he granted, while if we deal with 
the case exclusively on the materials before the Court, then we can in my 
opinion only come to the same conclusion as that which has been expressed 
by the Division Bench. As the point is raised on suh-section (a) of section 
310A of the Code of Civil Procedure, it appears to me that a man is no less a 
purchaser, and the money paid by him is no less the purchase-money because 
he also chances to he the decree-holder purchasing with the leave of the Court, 
and for this reason I am of opinion that the judgment-debtor was bound to 
deposit the 5 per cent, mentioned in section 3 10 A, sub-section (a). 

G. Appeal allowed. 

NOTES. 

[ I. As regards the object of rule 89, Order 21, C.P.C., 1908, see also (1911) 34 All., 186 ; 
(1913) 24 206, 

II. The deposit must be of money, (1911) 13 C.Ii.J., 4G7 and unconditional, (1911) 16 0. 

W.N., 904 ; (1912) 16 Bom. L.R., 244 ; and full, (1911) 21 631. 

III, As regards the question when an appeal lies, this was followed in (1900) 6 C.W. 
N.. 67 ; (1909) 13 C.W.N. 691 ; (1907) 30 Mad., 607 ; (1911) 15 C.L.J., 89 ; see also (1906) 
6 G.L.J., 204 where the auction purchaser was a third person, 

lY. In (1906) 11 C.W.N,, 116 the High Court distinguishing this case, declined to 
interfere though the inHuflicicnt deposit was owing to a mistake in calculation by the 
ministerial oflicers of the Court. Sec also (1913) 22 I.C., 842 (Cal.) ; (19il) 15 C.L.J., 89. 

Y. Tn (1902) 29 Cal., 626, Maclran, C.J., thus explained this passage in his judgment. 

* There may be circumstances in a particular case, which would render such a rule quite 
inequitable.'' He said, “ 1 was alluding there to possible cases in which the decree-holder 
had by his conduct misled the judgment-debtor, and so prevented him paying in the money 
within the specified period and cases of that description, and 1 said there might be 
circumstances which would render the rule inequitable. There is no such element in the 
present case, and it is unnecessary to di-scuss how far my observation was well-founded, 
having regard to the language of sec. 310 A,” 29 Cal., at 629.] 
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APPELLATE CI.VIL. 

The 4th January^ 1899. 

Present : 

Mr. Justice Banerjee and Mr. Justice Eampini. 

Gobinda Nath Shaha Chowdhry and another Plaintififs 

versus 

Surja Kanta Lahiri and others Defendants.’*' 

Limitation Act {XV of 1877), Schedule (ii), Article 144 — Putnidar and 
Darputmdar. dispossession of — Adverse jwssession — Relinquishment 
by the putnidar^ effect of. 

The land in dispute along with other lands were let out in putni and darputni by the 
predecessor in interest of the plaintiffs. During the continuance of the said leases the land 
in dispute was taken possession of and held adversely by the defendants or their predecessor. 
The putni and darputni were relinquished by the putnidar and darputnidar in favour of 
the plaintiffs on the 2Dth June 1891, and they, on the 23th June 1893, [4613 brought a suit 
for recovery of possession of the disputed laud from the defendants. The defence was that 
the suit was barred by limitation. 

Held, that article 144, Schedule 11. of the Limitation Act applied to the case, and that 
the suit was barred by limitation, inasmuch as it was not brought within twelve years from 
the date when the possession of the defendants became adverse to the plaintiffs. 

Xufter Chandra Pal Chowdhry v. Rajendra hal Ooswami, (1897) l.L.R. , ‘25 Cal., 167 ; 
Gunga Kumar Milter v, Asutosh Goswnmt, (1896) l.L.R,, 23 Cal., 863 ; Sharat Sundari 
Dabia v. Bhnbo Pershnd Khan Chowdhrx, (1886) l.L.R., 13 Cal.. 101 ; and Chinto v. Janki 
(X892) l.L.R. , IH Bora., 51, distinguished. 

This appeal arose out of an action brought by tiio plaintiffs on the 28th June 
1893 for recovery of possession of certain lands. Tlie plaintiff’s’ allegation was 
that they were tlie purchasers of a moiety share of a pergunnah, certain mouzahs 
o which had previously been recorded as putni and darputni taluqs in the 
name of one William Sheriff. At a sale in execution of a decree for arrears of 
rent, the said taluqs were purchased by Ram Gopal, defendant No. 9, free from 
all incumbrances. After continuing in possession till 29th June 1891 he said 
Ram Gopal surrendered the?>MinA and darputni to theplaintiffs by registered deeds 
of relinquishment. Thereupon the plaintiffs went to take possession of the lands 
in dispute, but were opposed by the principal defendants. The defence inter 
alia was that the plaintiffs’ claim was barred by limitation, the putnidars and 
darputnidars not having been in possession of the said lands within twelve 
years before suit. The Court of First Instance) dismissed the plaintiffs' suit. 
On appeal the District Judge upheld the decision of the first Court on the 
ground that the suit was barred by limitation, inasmuch as the possession of 
the defendants had extended over more than twelve years before the date of 
the institution of the suit, notwithstanding that the date on which the 
relinquishment took effect was within 12 years. Against this decision the 
plaintiff appealed to the High Count. 

Babu Sreenath Das and Babu Kishory Lai Sarkar for the Appellants. 

[462] Babu Mohiny Mohun Chuckerhutty for the Respondents. 

* Appeal from Appellate Decree No. 1889 of 1S96, against the decree of B. C. Milter, Esq., 
District Judge of Faridpur, dated the 24th of July 1896, affirming the decree of Babu Chandra 
Kumar Roy, Officiating Subordinate Judge of that District, dated the 24th of January 1695. 
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The judgment of the High Court (Banerjee and Ram pint, JJ«} was as 
follows : — 

This appeal arises' out of *a suit brought by the plaintiff appellants to 
recover possession of a certain land. 

The defence raised various points, of which it is necessary to notice only 
one, namely, limitation. 

The first Court dismissed the suit, and the decree of the first Court has 
been affirmed by the Lower Appellate Court, which has based its judgment only 
upon the ground of limitation. e 

In second appeal it is contended for the plaintiffs that the Lower 
Appellate Court is wrong in law in holding that the case is barred by 
limitation. The facts of the case as found by the Lower Appellate Court 
are shortly these : The land in dispute, along with other lands, had been 
let out in and darputni by the plaintiffs’ predecessor in title, but whilst 

the putni and darptiini were in existence, the defendants or their predecessors 
took possession of the land in dispute adversely to ihepuinidar and darputnidar^ 
and they have continued in possession. 

Subsequently, that is on the 29th June 1881, the putm and darputni were 
relinquished by the pntnidar and darputmdar in favour of the plaintiffs, and 
the plaintiffs brought the suit on the 28th June 1893 to recover khas possession 
of the land in dispute. Upon these facts the Lower Appellate Court has held 
that, as the possession of the defendant had extended over more than twelve 
years before the date of the institution of the suit, it is barred by limitation, 
notwithstanding that the date on which tlie relinquishment took effect was 
within twelve years before suit. 

In second appeal it is contended that this view is wrong, and that the 
plaintiff’s are entitled to reckon time from the date when the relinquishment took 
eff'oct, that l)eing the date on which the possession of the defendant became 
adverse to the plaintiff within the meaning of article 144 of the second schedule 
of the Limitation Act, which governs this case. 

In support of this contention Nuffer Chandra Pal Chowdhyy [488] V. 
Bajendra Lai Gostvami, (1897) I. L. R., 25 Cal., 167; Gunga Kumar Hitter 
V. Asutosh Gossami, (1896) I. L. R., 23 Cal., 863 ; Sarat Sundari Dabia v. 
Bkoho Pershad Khan Chowdhuri, (1886) I. L. R., 13 Cal., 101 ; and Chinto v. 
Janki, (1892) I. L. R., 18 Bom., 51, have been relied upon 

We are of opinion that the contention urged on behalf of the appellants 
is not sound, and that the cases cited are all distinguishable from the present. 
As the putni and darputni Here came to an end not by reason of any sale for 
arrears of rent but by voluntary relinquishment by theputnidar and darputni- 
dar in favour of the zemindar, tlie case cannot come under article 121 of the 
second schedule of the Limitation Act. The article of the Limitation Act 
under which the case properly comes is, no doubt, article 144, and the period 
of limitation is twelve years, running from the date when the possession of the 
defendants became adverse to the plaintiffs. 

The question then is when did the possession of the defendants become 
adverse to the plaintiffs. 

It is contended that it must be on the date when the relinquishment in 
favour of the plaintiffs took effect. The term “ plaintiff,” according to section 
3 of the Limitation Act, includes any person from or through whom the 
plaintiff derives his right to sue ; and the present plaintiffs derive their right 
to sue f^r khas possession through the pufnidars and darputnidars who were 
entitled to such possession, and who have relinquished their rights in favour of 
the plaintiffs. That such relinquishment operates only as a transfer of the 


301 



LL.R. 26 Cal. 464 gobinda math &c. v. subja kamta &o. [1899 J 

tenure is^olear, not only upon general principles, but also from the express 
terms of section 12 of Regulation VIII of 1819. 

That being so, the time from which limitation runs must bo the date when 
the possession of the defendants became adverse to the putnidars and darput^ 
nidarSt who were dispossessed by them, and tliafc date has been found by the 
Lower Appellate Court to be more tlian twelve years before the institution of 
the suit. 

[<M] It remains now to consider the cases cited. The first case, Nuffer 
Chandra Pal Choivdhri^ v. liajendra Lai Gosivarni, (1807) I. L. R., 25 Cal,, 
167, was clearly one under article 121 of the second schedule of the Limitation 
Act, and can have no bearing on the present case. In the second case 
cited, viz., Gunga Kumar Miller v. Asutosh Goswami^ (1896) I. L. E., 23 Cal., 
863, the landlord had become entitled to possession not by virtue of relinquish- 
ment by the tenants, but by reason of ti)e sale of the under-tenure for arrears 
of rent; and so that case also is distinguishable from the present. 

In the case of Sharai Sundari Dahia v. Bhoho Pershad Khan Chowdhuri, 
(1886) 1. L. E., 13 Cal., 101, it was held that limitation did not run in favour 
of a trespasser, and as against the zemindar, so Jong as the zemindari was in 
the possession of an ijaradar, because the zemindar upon the expiry of the 
ijara became entitled to possession in his own right, and not through the 
ijaradar. The same thing cannot be said in this case. 

It cannot be said that the zemindar became entitled to khas possession 
by reason of the putni liaving come to an end otherwise than by the voluntary 
act of the putiiidar. The case of Chinto v. Janki, (1892) I.L.R., 18 Bom., 51, 
was one of a mortgagor suing for redemption. The plea of limitation was there 
urged by a person who had taken adverse possession as against the mortgagee 
whilst the mortgaged property was in the possession of the mortgagee ; and it 
was held that such adverse possession could not aft’ect the right of the 
mortgagor to redeem, he not cl.iiming through the mortgagee. 

In the present case, as we have said above, the plaintiffs became entitled 
to khas possession by the relinquishment of the putnidars and darputnidars, 
and so they must be held to bo affected by the adverse possession that was 
taken against tho putnidars and darpiitnidars, whose rights they had acquired 
through their voluntary relinquishment. 

It was argued that if the view taken by the Lower Appellate Court be 
correct, it would prejudicially affect the rights of the [466] landlord, because 
he would be affected by adverse possession before be became entitled to 
possession himself. 

Tho answer to this argument is tliis, that the zemindar is not bound to 
accept any relinquishment by tho pntnidar. That was Jield in the case of 
Heera Lall Pal v. Nil Monee Pal, (1873) 20 W. E., 383, and in Judoo Nath 
Ghose V. Schoene Kilburn & Co., (1883) 1. L li., 9 Cal., 671. 

Where a zemindar finds that the pulntdur or other permanent tenant, 
after having allowed a trespasser to hold adverse possession of any land included 
in the permanent tenure for more than tw^elve years, offers to relinquish it, 
the zemindar can always refuse to accept the relinquishment; and if rent remains 
unpaid, he can bring the tenure to sale for arrears of rent, and the purchaser at 
such sale would be entitled to avoid any incumbrance created by the defaulting 
putnidar, and would not be bound by any adverse possession held against 
the latter. 

For all these reasons we are of opinion that the Court of Appegl below 
was right in holding that the suit was barred by limitation; and the appeal 
must consequently be dismissed with costs. 
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This judgment admittedly governs the analogous appeals, v^hieh will 
acoordingly be dismissed with cos^s. 

8. 0. G. Appeal dismissed, 

NOTES. 

CSee the Judgment of SUNDARA AYYAR, J.,in Amhalavana Chetty y, Singaravelu 
Odayar^ (1912) Id I. C. 148 where the subject is fully dealt with. See also 29 All. 593.] 

[ 26 Cal. 468 ] 

APPEAL FEOM ORIGINAL CIVIL. 

The Idthf lOthf 19th and 20th December y 1898 and 17th February ^ 1899. 

PnifiSENT : 

Sir Francis W. Maclean, k.c.i.e., Chief Justice, Mb. Justice 
Prinsep and Mr. Justice Ameer Ali. 


The East Indian Railway Company Defendants 

versus 

Kally Dass Mookerjeo Plaintiff.* 


Railway Company — Duty to carry passengers safely — Explosion in Carriage — 
Negligenee — Onus of proof — Ignorance or knowledge of law as a defence — 

Its limitation — DamageSy measure of — Costs. 

(466] Held by the Appellate Court (affirming the decision of the Court below) : — In 
providing for the safety of their passengers it is the duty of a railway company to exorcise suoh 
a degree of care, at the very least, as may reasonably bo rt'quired from them under all the 
circumstances of the case ; and where an accident happens they must shew that it was not 
preventible by any care or skill. 

If a railway-carriage be rendered dangerous to the passengers travelling therein by reason 
of the fact that there are fireworks in it, and if the carrying of the fireworks could have been 
prevented by thooxerci.se of due care on the part of the railway company, they are liable for 
damages for negligence should an explosion of the fireworks occur. 

Whore loss of life and damage have resulted from the explosion of fireworks in a passenger 
carriage, the onus is on the railway company to show that they took due caro to prevent the 
conveyance of fireworks in that manner, and not on the plaintiff to show that they did not. 

Scotty y London Dock Co., (1865) 3 II. & C., 596 ; Kearney y. London, Brighton and South 
Coast Railway Co., (1870) L. R., 5 Q. B., 411, and on appeal (1871) L. R., 6Q. B., 759 ; 
Byrne v. Boadle, (1861) ‘2 H. Sc G., 7^2 ; Cotton v. Wood, (1860) 8 C. 15. N. S., 568 ; Foulkes 
V. Metropolitan Railway Co., (1880) L. R., 5 C. P. D., 157 ; Welfare v. Londai and Brightmi 
Railway Co., (1869) L. R., 4 (J. B., 693 and Daniel v. Metropolitan Railway Co., (1868) L.R., 
C.P., 693; and on appeal (1871) L.R., 5 E, & I., Ap. 45, referred to. 

Costs, in a case like the present, should be allnwed as between attorney and client 
BO as not to exhaust the damages or the larger portion thereof. 

Narayan Jetha v. Municipal Commissioners of Bombay, (1891) I. L. U., 16 Bom., 254, 
Sorabji Ratanji v. Great Indian Peninsula Railway Co., (1870) 7 Bom., (0. C.) 119 note 
-and Ratanhai v. Great Indian Peninsula Railway Co., (1870) 7 Bom. (0. C.) 120, note, (1871) 

8 Bom. (0, 0.) 130, followed. 

Ptfr O’Ktnealy, J. (in the Court below) : — In the absence of evidence that the defen- 
dants had taken steps to prevent passengers from taking fireworks into the carriage, the 
Court cannot presume that the fireworks were taken clandestinely into the compartment, 
notwithstanding the fact that such carriage of fireworks is an offence, and that every one is 
presumed 1^ know the law. 

* Appeal from Original Decree No. 20 of 1898, from the decision of Mr, Justice 
P. 0*KINBALT in suit No. 723 of 1896. 


303 


l.L.R. 26 Cal. 467 thb bast Indian baid'wat company, v. 

[MU The maxim that every man is presumed to know the law ie limited to the deter^ 
mination of the civil or criminal liability of the person whose knowledge is in question. It 
cannot legitimately bo made use of where (as in the* present case) the parties are different 
and distinct from him. 

This vvas an action for damages by the plaintiff as the father and adminis- 
trator to the estate of his son who died from injuries sustained in an 
accident that occurred on the defendants' railway on the 27th April 1896. The 
plaintiff alleged that the defendants had contracted to carry the deceased 
safely by their railway t but that they had acted so negligently and improperly 
that while the deceased was travelling in a third-class carriage belonging to 
the defendants, it took fire ; and that the deceased, being severely burnt, fell 
through the floor of the said carriage, and ultimately died of the injuries 
received. 

The plaintiff also alleged upon information and belief that the said fire 
was caused by the explosion of a number of fi re-works which, through the 
negligence and improper conduct of the railway company’s servants, and 
in violation of the rules of the defendants in that helialf, had been 
allowed to be carried by certain other persons in the said carriage. The 
plaintiff charged that the death of his said son was caused by the wrongful 
act or neglect of the defendants or their seivants ; and, as administrator to the 
estate of his said son, he claimed Rs. 8,000 damages, whilst, as damages for 
the loss to himself from the death of his said son, he claimed Rs. 7,000, alleging 
that the said son at the time of liis death was of the ago of twenty years only 
and was in Government employment at a monthly salary of Rs. 25. 

In the lower Court. 

Mr. A. Chowdhnry and Mr. 7i. S, Bonnerjee appeared for the Plaintiff’. 

Mr. Hyde and Mr. /. O, Woodroffe ap])eared for the Defendants. 

The judgment appealed from was as follows : — 

O’Kindaly, J. : — In this case the plaintiff is the father and the adminis- 
trator of the estate of one Atindra Nath Mookerjeo, who was fatally injured 
on the 27th of April 1896, while travelling as a passenger on the East Indian 
Railway between the [468] stations of Secundrabad and Dadri. Atindra 
Nath Mookerjee died on the 5th of May 1896 of the injuries sustained by him, 
and the plaintiff charges that his death was caused by the neglect of the 
defendants. The relief claimed is of a two-fold character. The sum of 
Rs. 7,000 is claimed as damages for the loss resulting to the plaintiff from the 
death of his son, and a further sum of Rs. 8,000 is claimed by the plaintiff as 
damages for loss to the estate of Atindra Nath Mookerjee, such loss also 
having been occasioned by the neglect of the defendants. As to this latter 
portion of the relief claimed by the plaintiff I may say at once tliat no evidence 
has been given to show that any precuniary loss or damage was caused to the 
estate of Atindra Nath Mookerjee by the neglect complained of, and I therefore 
dismiss this portion of the claim. 

The case fdr the plaintiff is that on the 25th of April 1896 Atindra Nath 
Mookerjee purchased from the defendants a 3rd class ticket from Bally in the 
District of Hooghly to Rawalpindi and proceeded on his journey ; that on the 
27th of April while on that journey the 3rd class carriage in which Atindra 
Nath Mookerjee w'as being carried caught fire owing to the negligence of the 
defendants and he was severely burnt in different paits of his body ; that he 
was further injured by falling through the burning floor of the carriage, and 
in consequence of these injuries he died on the 5th of May 1896. 

Specific charges of the negligence and improper conduct, which the plaintiff 
brings against the defendants are set forth in the 2nd and 3rd paragraphs of 
the plaint. They are, first, that the fire was caused by a number of fire-works, 
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namely, bombs, which through the negligence and improper conduct ef the 
servants of the defendants and in violation of the rules in that behalf had been 
allowed to be carried in the carriage by certain persons other than Atindra 
Nath Mookerjee ; secondly, that at the time the fire took place the doors of the 
carriage were locked owing to the negligence and improper conduct of the 
defendants, and that thereby Atindra Nath Mookerjee was prevented from 
escaping from the burning carriage ; and thirdly, that owing to defective 

[469] arrangements in the connection cord and other appliances of the train 
to which the carriage was attached (such defective arfangements being the 
result of negligence and improper conduct on the paft of tlie defendants) there 
was groat delay in bringing the train to a stand and by reason thereof the 
escape of Atindra Nath Mookerjee from the burning carriage was prevented. 
Finally there is a general charge that the death of Atindra Nath Mookerjee 
was caused by the wrongful act, neglect or default of the defendant Company 
and their servants. 

The defendants do not admit the plaintiff's right to institute this suit, or 
that they entered into any contract of carriage with Atindra Nath Mookerjee. 
They deny that they or their servants were guilty of any negligence, or unskil- 
ful or improper conduct regarding him. They deny that the doors on both 
sides of the carriage were locked at the time the fire took place, and they also 
deny that the arrangements in reference to the connection cord or any other 
appliances of the train were in any way defective. The second paragrapli of the 
written statement is as follows : — “ The defendants admit that on the 27th of 
April 1896 certain fire-works or bombs exploded in a 3id cluss carriage forming 
part of the train known as the No. 5 up Bombay mail at mile No. 926 t on i/heir 
Railway between Secunderabad and Dadri stations, and several passengers in 
the said train were injured by the said explosion, but they deny that the said 
explosion was due to any negligence or improper conduct on tliepart of them- 
selves and their servants or that their servants allowed or permitted the fire- 
works and bombs to be carried by any person in the said train as alleged in the 
second paragraph of the plaint." 

From the evidence given at tlie hearing it appears that Atindra Nath 
Mookerjee, who was the son of the plaintiff, was a clerk in Government 
service in the Arsenal at Rawalpindi. He was on leave of absence in the 
month of April 1896 during which time ho lived with his father at Agarparah 
in the District of the 24-Pergunnahs. On the 24th of April 1896 he 
proceeded to join his appointment at Rawalpindi. On that day he went to 

[470] Bally from Agarparah and stayed the night in the house of »Sarut 
Chunder Chatterjee, the husband of the plaintiff's sister. On the next day 
Atindra Nath Mookerjee left for Rawalpindi by the train leaving Bally at 
about 2 o’clock in the afternoon. He obtained a 3rd class ticket for the 
journey which was purchased for him by Barut Chunder Chatterjee. This 
afternoon train is called the No. 5 passenger train, and it preserves that name 
all the way from Calcutta to Tundla near Agra where the Indian Midland 
Railway joins the East Indian Railway. At that place the No, 5 passenger 
train becomes the No. 5 up Bombay mail, which name it retains from Tundla 
on to Ghaziabad if not during the whole of the journey on to Kalka. At 
Tundla there are extensive changes made in the No. 5 up passenger train. The 
changes that were made in the train by which Atindra Nath Mookerjee was 
travelling appear to have been as follows: — The engine which had taken the 
train front Calcutta to Tundla was taken off and another engine known as 
No. 96 class F was attached to the train. Two carriages, one belonging to the 
Great Indian Peninsular Railway and another to the Indian Midland Railway, 
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wore fittached to the rear of the train ; a brake-van belonging to the Indian 
Midland Bailway, which was found to be defective at Tundla, was taken off and 
another brake-van substituted and the train was furnished with a communi- 
cation cord. One end of this cord was attached to a steam whistle on the 
engine and the other to a wheel in the guard's van at the rear of the train. 
When the train was finally made up at Tunfdla it consisted of the engine 
No. 96 with its tender, both of which were fitted with hand brakes, a brake- 
van also fitted with a hand brake, fourteen carriages of different classes 
belonging to the East Indian Railway Company, two carriages belonging to 
the other lines which I htive mentioned above and the guard’s van at the end 
of the train. Before this train left Tundla the communication cord was 
tested and found to be in good working order, and so far as 1 can gather 
from the evidence the train, when it left Tundla, was in a fit condition 
for the journey before it. On the 27th of April 1896 the train arrived 
at Aligarl) about noon ; there it stopped 10 minutes, after which it 
proceeded on its journey to Secunderabad where it arrived shortly before 
[471] 2 o’clock in the afternoon. It then proceeded on towards Dadri, and it 
was on the way between these two stations when the fire broke out which 
caused the deaths of Atindra Nath Mookerjee and eleven other persons. At 
this time the train was running on a down grade of one in five hundred at a 
speed of 33 miles an hour. 

Leaving aside for the moment the documents which have been put in 
evidence as throwing light upon the occurrence of the fire, three witnesses have 
been examined with reference to it on behalf of the defendants. These are 
William Heury Derry, a permanent way inspector in the employment of the 
defendants, who was travelling as a passenger in the train, William Gibson, 
the driver of the engine, and Carapiet John Hyrapiet, the guard of the train. 
There are also in evidence the statements of these witnesses made upon an 
officer’s joint inquiry into the cause of the accident which was held at Ghazia- 
bad on the 1st May 1B9G, and there is also the statement of Noor Ally, 
the brakesman of the forward brake-van who was also examined upon that 
inquiry. Derry seems to have been the first person who noticed the fire. He 
was in a second class composite carriage which was the fourth vehicle from the 
rear of the train. Two carriages belonging to the Indian Midland Railway and 
the Indian Peninsular Piailway were the only carriages between him and the 
guard’s van. He says that the first thing he noticed w as a smell of oily burn- 
ing jute ; that upon perceiving this ho looked out of the carriage on both sides 
along the axle boxes thinking an axle box w^as running hot, hut he saw nothing. 
A^bout two minutes afterwards a volume of smoke passed the carriage in which 
he was sitting. He jumped up, and as ho did so there was a loud explosion. 
He looked out and saw a ball of fire drop opposite the carriage in which he 
vras on the right-hand side. He then goes on to say : — “ I immediately opened 
the carriage dfoor seeing there was something seriously wrong. With my face in 
the direction of the engine I stooped and caught the cord and pulled it towards 
me. I pulled the cord into the carriage with me as much as I could with the 
object of sounding the whistle. I pulled in eight or ten feet. I then released 
the cord as it was useless my hanging on to it, having done all 1 could. I 
[472] then looked to the guard’s brake and saw him exhibit a red flag. I 
pulled in the cord that the slack might be on the brake-van side. I did not 
hear the whistle. When pulling in the cord I heard the noises of the passen- 
geis. When I saw the red flag I motioned to the guard to apply’ his brake 
and wind up the cord. He motioned back to me that he had done so. Seeing 
the coiiiused state of the passengers I got out and walked to the rear 
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brake-van on the foot-board telling the passengers not to be alarmed •as the 
train was coming to a stand. I nptioed the speed slackening when I got out 
of the carriage to go back'. I saw the ball of fire at mile 925, telegraph 
post 16, gate No. 36. I went along the foot-boards back to the rear part of 
the brake. As soon as the train slackened speed sufficiently to allow me to 
run faster than it was moving, both I and the guard jumped out and ran ahead 
so that by the time the train had come to a stand we were practically opposite 
the burning vehicles. Before the train stopped the passengers were tum- 
bling or jumping from the train. They were either tflmbling or jumping I 
cannot say which it was. I cannot say exactly where the first person fell 
out of the train. I can say where ho was picked up, about 925, telegraph post 
20. The train came to a standstill at 926, telegraph post 15, nearly a mile 
from where I saw the fire.’* 

Hyrapiet, the guard, says : — “ A loud report sounding from the front part 

of the train first attracted my attention As soon as I heard 

the report, 1 looked out and saw smoke issuing from the centre part of the 
train. I at once applied my brake and then pulled the communication cord. 
Then I took my red signal flag and waved it towards the driver. I opened 
the lobby door and pub out the flag on the right side. 1 observed the per- 
manent way inspector Mr. Derry beckoning me to put on my brake. He was 
in jhe third or fourth carriage from the roar brake. I observed men jumping 
out of the train. When I saw the men jumping out, I knew there was a 
serious accident, something radically wrong. 1 also then noticed men on the 
foot-boards. In the meantime the train slackened speed and came to a stand. 
It was just a few posts past mile 926. Before the train came to astandbcill I 
jumped from the brake-van, ran towards the front part of the train, and saw 
the postal van and [473] a third class carriage on fire. I immediately detached 
the third class carriage from the rear part of train and signalled to the driver 
to pull up the train. Before uncoupling the rear part I had seen Mr. Derry. 
He was standing by. 1 saw the driver coming from the engine. He said 
sornetliing to Derry and then went back to the engine. Then I told the 
brakes-man to detach the two burning carriages from the front portion of the 
brain. He did so, and I signalled to the drivei to pull up ahead.” 

The account of the accident given by William Gibson, the driver, is 
as follows : — 

“The whistle was opened wide. That was tho first thing I noticod. I 
looked back without altering ray position and saw the brakesman in the front 
brake showing the red signal. I iramodiately shut off steam and put the 
tender brake on, at the same time telling my second native fireman to put tho 
engine brake on. When I had tightened up biie tender brake 1 looked back 
upon that side of the train. I saw a number of people on the foot-boards of 
some carriages. I stepped to the left-hand side of the engine, reversed tho lever, 
opened steam to the cylinders and steam to the steam-sanding gear. I then 
looked down on the left-hand side of the train and saw flames issuing from some 
of the carriages. As the engine slackened speed I jumped off and went back. 
Where I saw people standing on the foot-boards was towards the centre of the 
train. The brakesman was showing the red flag. I looked back on both sides 
of the train. I do not remember seeing the guard when I looked back. The 
place whore I jumped off was on mile 926 near a culvert. J cannot tell exactly 
where by reference to the telegraph posts. After I got down, the train may 
have gon*o about ten yards. It was about 500 yards from tho place where the 
whistle sounded to the place where the train stopped. 1 did nob notice at the 
time what mile we were on when the whistle was sounded. I ascertained that 
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afterwards, when we got to Ghaziabad, I enquired and got information from 
some one else. When I jumped ofl' the origin^ and went back, I met the perma- 
nent way inspector Mr. Derry. I told him to detach the burning vehicles and 
I would draw the train up. He said he knew what to do and told me to go 
back to the engine and he would give me the signal. I met him seven or eight 
[474] carriages from the engine. 1 went back to the engine and having received 
the signal from both Derry and the guard, and seeing that the passengers were 
clear off the vehicles, I drew the front part of the train for about fifty yards 
when I got the signal to stop. The burning vehicles were then detached from 
the front part of the train. I received signals and drew that portion of the 
train another fifty yards when 1 again received signals to stop.” 

According to the evidence of Mr. Derry, the explosion occurred on mile 
925 at telegraph post No. Id, gate No. 36, and the train stopped with the 
burning vehicles at mile No. 926, telegraph post 15, nearly a mile from 
the place where ho saw the ball of fire According to the evidence of Gibson, 
the train was drawn up to a standstill within 500 yards of the place whore 
the whistle sounded. Assuming that he means 500 yards from the place 
whore his brakes came into full action, even then the train must have proceeded 
about a tliousand yards after the explosion occurred before the driver’s 
attention was attracted, and this delay has not been clearly explained. I am 
inclined to think that neither Derry nor the guard acted with the promptitude 
their evidence would seem to show, but it must be remembered that from 
the explosion to the stopping of the train was hardly 2i minutes. Allowance 
must be made for the surprise of the moment, and a very slight delay in taking 
action would account for a good deal of the time during which the connecting 
cord remained unused and the whistle silent. This delay may have been 
partly due to tlie fact that the guard stopped to apply the brake to his own 
van before pulling the communication cord, or it may have been partly due to 
interference with the communication cord by Derry and the other passengers in 
the train, when the accident occurred. Indeed the connecting cord itself may 
have become defective owing to the explosion, for thougli the whistle was 
undoubtedly sounded, it is not clear by whom the cord v\as pulled at the time 
or from what part of the train that was done. 1 can find nothing to blame 
in the action of the train officials from the time the explosion took place till 
the train came to a standstill. I think they did the best they could under 
the circumstances. 

£476] What happened after the train stopped and the burning carriages 
wore detached was as follows : The front part of the train was taken by the 
driver Gibson to Dadri Station, lie says it was ten or twelve minutes past two 
in the afternoon when the train was brought to a standstill ; that about twenty 
minutes after that lie left for Dadri and reached there at about quarter to three. 
From there he sent two telegrams to Ghaziabad for additional carriages to 
convey the wojundod passengers and for medical assistance. Having done this, 
he proceeded hack to Dadri with a bhistee and some porters, arriving there at 
about a quarter to four. In the meantime what happened at the scene 
ot the accident was tliis : The guard and some of the European passengers 
wont back on the line towards Secundrabad for the purpose of picking up 
the wounded, but finding it impossible to carry them back to the train the 
guard and Derry with the assistance of the Kuropean passengers and some 
coqlios shunted the guard’s van hack to gate No. 36 which Derry fixes as the 
place at wliich the explosion occurred. What took place with relbrenoe to 
avsisting the injured persons is told by the guard Hyrapiet and by Derry. 

H yrapiot says " After the first portion of the train left for Dadri I went 
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with some military officers who were passengers in the train to search fer the 
persons who had fallen out of the train. I found a man very hadly burnt. Ho 
was lying near the fencing wires. Tfiis was about 150 yards from the brake-van 
and about 30 or 40 yards further from the burning carriages which were the 
7th and 8th carriages from the rear of the train at the time of the accident.” 
Ilyrapiot then goes on to say : — “ There was an officer with mo, I think 
Captain Maclean, when I found out the first man. There was a Major Grant 
also there. This officer Maclean went with me when 1 went to search 
for the men. There were three coolies, but no other Europeans. T volunteered 
to carry the wounded man to the brake-van. The officer picked up the man 
and put him on my back and I carried him to the brake-van. I don’t know 
the name of this wounded man. Captain Maclean accompanied me to the 
van. We got hold of a blanket, put the man into the blanket, and lifted him 
by holding the four corners of tlm blanket into the van. I was completely done 
up with the heat and the picking up of the man. I consulted the military 

[476] officers and decided that it was advisable to detach the van and push it 
along the line. 1 did this with the assistance of the coolies and the military 
officers. There was another man carried by a military officer in his arms. This 
ocher man was found over tlie fencing wires about 50 yards from the man I 
picked up. He too was carried to the brake-van. Wo hand-shunted the brake- 
van down the line and picked up the men who were lying on both sides of the 
line, and put them into the van. I picked up about 14 or 15 altogether. We 
shunted the brake-van down to gate No. 36; that was where I originally heard the 
report. I say that because there was a third class carriage dooi* lying there. 
The report which I heard was the bursting of a third class carriage door. 
The doors and some of the splinters were lying there then. I cannot say if 
it was a door belonging to a third class carriage or to the combined postal and 
third class van, I cannot say if I found more than one door. There was a door 
and a lot of broken pieces. Tlioy were on one side of the line almost oppo- 
site the gate on the right facing Dadri ; that would bo on the east side 
of the line. There was a passenger completely charred and burnt almost 
shapeless just about a few yards from there. He was dead. I thought it best 
to leave the body there with a man in charge.” Then he says : — “ I forgot to 
say that I found four bamboo bombs which I locked up in my box and gave to 
the police. These were four pieces of bamboo about six or seven inches long, 
hollowed in the centre and the bamboos were burnt. They were slips of bamboo. 
From what I picked up 1 could say that the diameter of the bamboo was about 
2i inches. At that time I did mot know what they were, but the military 
officer told me to look after them and lock them up in my box. 1 could not 
swear to the exact length of the pieces of l)amboo. I should say it was 
between six and eight inches. 1 subsequently made then] over to tlio police. 
These were picked up almost where the dead man was, a little past the 
gate almost close to where the carriage door was found.” Then he says : — 

An English-speaking Bengali clerk was picked up half way between 
the gate house and where the train stopped. 1 can’t say if there were 
more Bengalis than one amongst those T picked up. I noticed a few 

[477] Marwaries were there. The Bengali lad was picked up clear of the rails. 
1 cannot say exactly the particular spot. At that point the fencing would be 
about 18 or 20 yards from the rails.” Having got all the wounded passengers 
into the van the guard tried to relievo the sufferings of the wounded, and with 
the aid of some coolies the van was shunted back to the rear portion of the 
train. By that time the driver bad returned with the front portion of the train 
from Dadri, and oil was obtained from him for the purpose of putting upon 
the wounds of the injured persons. 




309 



l.L.R. 26 Gal. 476 the East Indian railway coMl>ANt d. 

Derry’s account of the picking up of the wounded and dying is this : After 
he had sent the driver to Dadri he noticed that one of the passengers who had 
jumped out was being picked up by another passenger. He says : — “ I went 
to his assistance. The guard was there too. The wounded man was brought 
into a second class carriage and I attended to him. One of the gentlemen 
passengers and myself then walked back to attend to the burnt people that 
were lying on the road. The brake-van was uncoupled and shunted back. This 
gentleman and myself went on ahead and the brake-van followed us. We 
walked back to gate No. 36 and gave water to the wounded and shade to those 
lying in the sun. My gangmen, line men, they were working close by, they 
came running up, they had blankets and we tied them to trees to give shade 
from the sun. I saw all the injured passengers ; amongst them I saw one 
young Bengali Babu. I cannot say what his name was. There was only the 
one Bengali injured. He was about 40 or 50 yards from the gate No. 36 on 
the Ghaziabad side. He was lying on the left-hand side in what we call the 
throe foot way. That would be about 6 feet from the rail on the left-hand 
side of the line. He was conscious. 1 spoke to him, he spoke to me. I gave 
him some water and he said 1 had saved liis life. I noticed all his body from 
above his neck down to his waist all was burnt. Ho was put into the brake- 
van along with the others.” Before all the wounded were picked up, Derry 
went back and got oil from the driver which he sent back to the brake-van 
where the wounded were lying. He then attended to the line. 

Atindra Nath Mookerjee himself made two statements with regard to the 
accident, one on the 28th of April, and the other [478] on the 30th. 
They were taken down by Inspector Fitzpatrick of the Government Bailway 
Police, and these statements are to the effect that he was in the carriage where 
the explosion occurred ; that it was an explosion of fire-works w^hich were being 
carried in the compartment in which he was, and the effect of the explosion 
was that the seats and planks underneath the carriage gave way and he was 
thrown down senseless. He says that he did not see the fire- works in the 
compartment, and was not aware of their presence until the explosion took place. 
There were some 12 or 14 passengers in the compartment with him. The two 
statements do not agree in respect to the place in which Atindra Nath Mookerjee 
was at the time of the accident, and when we consider his condition at the 
time they were made and the extreme suddenness of the accident, very little 
definite information can be expected from them. In the first statement he says 
that he was in a compartment in the front of the post-office van, in the second 
statement he says that the compartment in which he was travelling was 
behind the post office, and I am satisfied that the second statement is true. 
None of the witnesses who were examined at the trial can speak to the 
compartment where the explosion took place, but it is quite clear that when 
the train came to a standstill, the post-office van and the carriage to the rear 
of it were in flames. The front part of the post-office van, though filled with 
smoke, was^not in a blaze at the time the train came to a standstill, nor was 
the rear of the 3rd class carriage immediately behind, although the front part 
was. We have the additional fact that there was a strong nearly head wind 
against the train, the effect of which would be to drive the fire to the rear 
instead of the front. Taking the whole evidence into consideration, I am of 
opinion that the explosion took place in the 3rd class compartment in the 
rear of the post-office van. 

As to the cause of the explosion 1 have no doubt that it was caused by the 
fire-works which were carried by one or two of the passengers in the compart- 
ment. It was suggested for the plaintiff that the gas cylinder, which was 
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carried in the postal-van, was defective, and that it was the gas in the cylinder 
which exploded and caused the accident ; but I believe that the explosion 
[479] of the gas cylinder took place after the train came to a standstill and 
not before. 

It was contended for the plaintiff that the evidence showed that the com- 
munication cord was defective and had failed to sound the whistle when pulled, 
and that in any case steps had not been taken in proper time to bring the 
train to a standstill. Now as I have already said I believe that there was 
a considerable delay in attracting the driver’s attention, but 1 do not 

believe the cord was defective before the explosion. It was as 1 have said 

tested and found in good order at Tundla, and there is nothing to show it 
did not continue in good order till the explosion occurred. That the whistle 
was sounded by the communication cord being pulled Mr. Gibson swears to 
and I believe him. He impressed me as being on the whole a careful 

and accurate witness. Who was pulling on the cord when the whistle was 

sounded is not clear. If the communication cord was not defective before the 
explosion, which was the cause of the accident, no defect which could be 
attributed to the explosion would, I think, be sufficient to support this part of 
the plaintiff’s case ; but even if I am w^rong on that view it does not seem to 
me that the plaintiff’s case would be advanced in the least. Assuming the 
explosion to have taken place at gate No. 36, I think it is clear that Atindra 
Nath Mookerjee either fell out of or tumbled out of the train within hall the 
distance from that gate to where the train came to a standstill, so that even if 
the train had been brought to a stand wdthin half the distance in which itw’as, 
the effect so far as Atindra Nath Mookerjee is concerned would have been the 
same. There is no evidence before me to show that his death was due in any 
respect to injuries caused by his falling out of the ti*ain. It was solely due, 
as I gather from the evidence of the doctor, to the injuries which he received 
from the burning, that is to say, it was due to the injuries which he received 
while in the carriage at and after the explosion occurred, and so far as I can 
see no quickness in stopping the train could have prevented those injuries. 

It was also said that the brake power upon the train was insufficient. As 
regards this, the evidence satisfies me that the brake [480] power was ample 
for the train, and that even had the train been fitted with the steam brakes, as 
it was contended for the plaintiff it should have been, there would not be more 
than 5 or 6 seconds gain in stopping the train, and I do not think that that 
additional gain would have in any respect saved Atindra Nath Mookerjee from 
the injuries he received and which were the cause of his death. It is true that 
the Agent of the East India Bailway seems to have considered it a matter of 
regret that the engine had not been fitted with steam brakes, and that was 
relied on before me as an admission that tlie brake power was insufficient, 
but I am inclined to place more reliance on the evidence of the practical men 
who were called at the trial than to the remarks on this subject contained in 
the report to the Directors. It was also said that the engine itself was of an 
obsolete type and was insufficient, but I do not think the plaintiff' has made 
out a case for relief on this ground. Neither do I think that the plaintiff 
has made out a case on the ground that the doors on both sides of the train 
were locked at the time of the accident. That, I believe, was not the case. It 
is true the evidence shows the carriage doors were provided with catches at 
the bottom to prevent the doors from flying open and these catches would in 
the ordinary course of things be fastened, but I cannot hold that the use of 
these catches which were provided for the safety of the passengers is evidence 
of neglect or default on the part of the Bail way Company, merely because they 
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may kave been the cause of retarding the escape of the passengers from the 
burning train. 

It was also contended by the plaintiff that great delay took place after 
the accident in helping the wounded and in providing the medical assistance, 
and it 'was suggested that this delay had contributed to the death of the plain- 
tiff’s son. I do not think the suggestion is well-founded. Besides, it forms 
no part of the case made by the plaintiff in his plaint, and 1 cannot, therefore, 
take it into consideration. 

One important matter still remains, and that is as to the causes which led 
to the explosion. I gather from the evidence that the fire-works were taken 
on the train at Aligarh (which station was reached at noon on the 27th) by two 
passengers, father and [481] son, named Aliod Ally and Golam Hussain. 
It appears that between Aligirh and the scene of the accident the passengers 
smoked in the compartment. That seems to be in accordance with the*rules 
of the Company, and the evidence seems to point to this that the smoking 
was in some way the cause of the explosion. Golam Hussain Appears to have 
been killed on the spot, and upon him was found a piece of paper. This piece 
of paper when taken from the body of Golam Hussain was given to the guard 
Uyrapiet and by him handed over to the Police. The Kailway Police 
Inspector, who made the investigation into the cause of the accident, arrived at 
the place where it occurred in the morning of the 28th. He says in cross- 
examination that ho found a ticket and an order from a zemindar of Sonepet 
ordering the fire-works. He ascertained, he does not say how, that they were 
what arc called Sangolas, that is bombs tied up with rope, and Catherine 
wheels. He then says : 1 don’t remember if there was anything else. 

Q, — \V;is a lis^t prepared of what you ascertained were the firc-work.s carried at the time? 

A, — I don’t recollect. T say a list of lirc-works was obtained. 1 think I saw that list. 

Q. — When did you .see it ? flow did you see it 

A . — I think it was found in the p05'>2s>ioii of tlie maker of the fire-works who was 
thrown out dead, and who still hold this list and a hag and this order. I did not see the 
dead bodies. They were disposed of before I came. 

And he goes on to say that he got his information from his Subordinate 
Police officers, Kailway Police, and, he thinks, from Uyrapiet, the guard of the 
train. In answer to further questions on this point he said that Catherine 
wheels vary from a foot in diameter to G inches, but he did not try to ascertain 
w’hat the Catherine wheels carried in the compartment were like, nor did he 
personally make any inquiries iit Aligarh respecting them. He said inquiries 
were made under his orders but by wliom he does not remember. Then he 
is asked : — 

Q. — Did you make any inquiri^K as to how th»-se fire-works wore alleged to have been 
carried ? 

A . — Ye.s. 

[482] Q . — How werf* they carried ? 

A. — They could not be noticed ; they were concealed. 

Q. — Did you Inquire as to in w'hat they were carried ? 

A. — The men were dead. 

^ Question repeated. 

A. — No. I could not find out whether they wore in baskets or in clothH. As fur as I can 
remember I could got no information as to this. 

« Q.- You said that they were being carried concealed. Do you .say so because you 

could not ascertain from anybody if they had .seen these fire- works? ** 

A. —1 sav so because even those who were in the compartment did not see the fire- works, 
iucludinp Atindra Nath.” 


I 


312 



KALLT PASS MOOKEBJBE [1898] l.L.R. 26 Cal. 483 


Further on he is again cross-examined on this point. ^ 

“Did you read the list of fire-works which you aay was found ? 

A,— I had it read if it was fbund. It was in vernacular. 

{To the Cmri)—! can’t read that vernacular in which it was written. I don’t remem- 
ber to have had it read to mo. 

0.— Did you report that a lot of fire- works was being carried ? 

A. — I may have done so. 

Q.— Did you report that the order giving quantity and so forth had been found? 

A. — I may have done so. • 

Q. — What is your belief ? 

A.— I can’t remember at this distance of time what I wrote. 

Q — What is your belief as to the quantities sent ? 

A . — The first idea was all the fire-works mentioned in the list found were being carried, 
but it, was afterwards found that a part of them were carried by road and those in the train 
were samples. I said a lot, my idea was — (stopped) that means a large quantity.” 

In re-examination he says : — 

‘‘ I said one of these men was the maker of the tire-works. It was from his shops the 
fire- works were going. The man wo found on inquiry was ordered to supply them.” 

Then this is put to him. 

” Q . — There wore no traces of fire- works alter the accident. 

A.— The guard, I think, picked up the bits.” 

[483] J think that this witness and the guard Hyrapiet were inclined 
when they gave their evidence to minimise the quantity of fire- works which 
were carried in the passenger compartment on the 27th of April. Ii; the 
report wliicli Fitzpatrick made on the 28th of April ho states that it is 
uncertain where and how the lire commenced ; that the injured persons who 
were then alive in hospital were too far gone in pain to give clear depositions 
as to where and how tlie fire originated. lie then goes on to say ; — “ It is 
possible the post-oftico van was first set on fire by a naked light, carelessly 
thrown match, or a chilam. On the other hand the compartment in rear of 
the post-office van contained a lot of fire-works being carried from Aligarh to 
Sonepet against rule and regulation by two persons and whose names are 
Ahed Hussain, the son of Faizbux, and Golam Hussain, the son of Ahed 
Hussain, fire-work makers of .lalali, Aligarh. The order on Ahed Hussain for 
fire-works was given by one Kodar Ally Klian of Chikari, Sonepet, and the ” — 
(the report is hero torn hut I take tlie word to he ‘ list ’ or ‘ order ’)— “ giving 
quantitv and so forth has l)een found, hut ])oth Ahed Hussain and bis son are 
dead, so no prosecution against them can ensue. Hut wliether the fire in the 
post-oflice set fire to the fire- works or vice versa remains to he proved by inquiry. 
Tfiis important point will bo cleared up by the 30th when an officers’ joint 
inquiry will be held.” 

Now it is clear from the evidence of this witness, and his report, that 
the first impression of those inquiring into tlie accident, was that there was a 
large quantity of fire-works being carried in the train that day, and that 
impression is supported by the extent of the damage caused by the explosion. 
The carriage panels were iron lined with wood, and the force of the explosion 
was sufficient to blow out the doors of the compartment to a distance of 10 
feet from both sides of the line. The compartment was completely wrecked 
and Hyrapiet in his evidence gives the state of the burning carriages at the 

time the^ train came to a standstill. He says in cross-examination : “At 

the time when the train came to a stand no attempt was made to save the 
mail. We could not do anything. The fire had taken such a command over 


13 OAL.— 40 


313 



I.L.R. 26 Cal, 684 the east Indian bailwat company v. 

the thjjpgs that we could not do anything, but the [484] whole thing was not 
ablaze. You could approach the two carriages at the ends — the post-office at 
the front end and the 3rd class at the Secundrabad end." And Derry in his 
evidence also says that the two carriages were in flames at the time when the 
train came to a stand. 

Now it seems to me that to do such amount of damage in so short a time 
there must have been a considerable quantity of these Are* works in that com- 
partment, and the hearsay evidence, for it seems to be nothing more, upon 
which Fitzpatrick relfts now as his reason for supposing that a part of the 
goods mentioned in the list had been sent by road, and that only a portion 
bad been carried in the train is not satisfactory. He suggests that they must 
have been concealed, because Atindra Nath Mookerjee says he did not know 
whether the fire- works were in the carriage until he heard the explosion. But 
there was probably nothing to turn the attention of Atindra Nath Mookerjee to 
the luggage carried by any other passenger into the compartment. 

The evidence as to the remains of the tire-works which were found 
after the accident also tends in my opinion to show that the quantity of tire- 
w’orks carried in the compartment was considerable. Hyrapiet, the guard, 
says that he picked up four bamboo bombs which he locked up in his box, 
" slips of bamboos which were 6 to 8 inches long, the diameter of the bamboo 
would be about inches.’* He picked these up on the 27th and locked them 
up in his box. In his evidence before the joint inquiry given on the Ist of 
May 1896, when nothing had arisen to cause a desire to minimise the quantity, 
he stated this — I picked up on the side of the line three bamboos with holes 
in the centre called bombs, about 14 inches long, which had exploded, and 
other bamboos used as torches for illuminating marriage processions, all burnt. 
Derry in his evidence says that he picked up two or three tire- work bamboos, 
about 8 inches long and 1 inch in diameter, wrapped round with a peculiar 
twine, which had exploded. He says he picked up two or three on that day and 
more were picked up the next morning. And in his statement before the officers* 
joint inquiry he said he saw several exploded bombs picked up near the gate- 
house No. 36, [485] he also picked up some himself the next morning. 
Further it is extremely probable that besides the exploded bombs, which were 
picked up on the line on the 27th and the 28th, assuming that all those on or 
near the line were picked up [which is not clear, as no search seems to have 
been made for thernl , other bombs and tire- works may have exploded and been 
consumed within the carriage. 

On the whole the evidence leads me to the conclusion that a considerable 
quantity of tire-works was in the carriage at the tim6 of the explosion. An 
expert witness, wdio is a pyrotechnist, was called for the purpose of showing 
that a small quantity of bombs would be capable of doing the damage which 
was done. I do not think thi.s expert's evidence is very satisfactory. But 
even if a small quantity of bombs would be sufficient to do the damage that 
was done that does not necessarily give any reliable indication of the quantity 
of tire-works which was carried in addition to the bombs. 

The question then is whoth(3r the defendants are responsible for the 
tire-works having been taken into and carried in the compartment of the 
passenger carriage as they were on that day, a carriage in which it was the 
practice for the passengers to smoke and therefore to have fire of some kind 
or another. 

* There can he no doubt that from the moment those fire- works were 
introduced into that carriage the lives of the passengers were in danger. The 
result of the explosion shows that from that moment the compartment became 
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practically a powder magazine. It, therefore, ceased to be from that moment 
a vehicle fit or proper to be used fgr the purpose of carrying passengers. The 
question is, are the defendants responsible for that, and to determine this ques- 
tion it is necessary to inquire, in the first instance, what is the duty of the 
Railway Company with respect to providing for the safety of their passengers. 

In the case of Christie v. Griggs, (1809) 2 Camp., 79, the facts were 

these. The plaintiff was travelling to London as a passenger on a stage 

coach belonging to the defendant when it broke down and he was greatly 
bruised. The first Court imputed the accident to the [486] negligence of the 
driver, the second to the insufficiency of the carriage. The accident was caused 
by the axle-tree of the coach having snapped asunder, and Sir JAMES 
Mansfield, in directing the jury upon the question as to the sufficiency of the 
coach, stated that the defendant “ did not warrant the safety of the passengers. 
His undertaking as to them went no further than this that, as far as human care 
and foresight could go, he would provide for their safe conveyance. *' In Read- 
head v. Midland Railway Company, (1867) L. R., 2 Q. B., 413, and on appeal 
(1869) L. R., 4 Q. B., 379, which was a similar case, the Court, while of 

opinion that a carrier does not warrant the safety of his passengers, laid down 

that the obligation to take due care should be attached to the contract 
between them ; and they went on to say — “ ‘ Due care/ however, undoubt- 
edly means, having reference to the nature of the contract to carry, a high 
degree of care, and casts on carriers the duty of exercising all vigilance 
to see that whatever is required for the safe conveyance of their passengers 
is in fit and proper order. In the case of Ford v. London and South- 
Western Raikvay Company, (1862) 2 E. k F., 730, the plaintiff was injured 
by the tender of the train being thrown off’ the line, and one of the 
causes was alleged to be the defective tyre of one of the wheels of the tender. 
Erle, C.J., in his direction told the jury : “ The action is grounded on negli- 
gence. Negligence is not to be defined, because it involves some inquiry as to 
the degree of care required, and that is the degree which the jury think is 
reasonably to be required from the parties, considering all the circumstances. 
The Railway Company is bound to take reasonable care to use the best 
precautions in known practical use, for securing the safety of their passengers.” 
In the case of Burns v. Cork and Bandon Railway Company, (1863) 13 Ir, 
Law Rep., 543, the Court laid down the principle that “it is the duty of a carrier 
to provide for his passengers a vehicle which shall be free from defects as far as 
human care and foresight can provide, and perfectly road-worthy.” In the case 
of Hyman v. Ni/c, (188 1) L.R., 6 Q.B.D., 685, the defendant was a jobmaster from 
[487] whom the plaintiff hired a landau for a drive from Brighton to Shoreham 
and back. After having driven some way, and whilst the carriage was going down 
hill and slowly over a newlv- mended part of the road, a bolt in the under part 
of the carriage broke. The splinter-bar became displaced ; the horses started 
off ; the carriage was upset ; the plaintiff w^as thrown out and injured, and 
he brought an action for compensation. No fault could be imputed to the 
horses or to the driver. The learned dudge at the trial told the jury in sub- 
stance that the plaintiff was bound to prove that the injury which he had 
sustained was caused by the negligence of the defendant, and if in their opinion 
the defendant took all reasonable care to provide a fit and proper carriage 
(which opinion I may point out is to bo arrived at on evidence given before 
them, because the jury can only deal with the facts which are proved at 
the trial) dtheir verdict ought to be for him. Being thus directed, the jury 
found a verdict for the defendant ; and in particular they found that 
the carriage was reasonably fit for the purpose for which it was hired, 
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and that the defect in the bolt could not have been discovered by 
the defendant by ordinary care and attention. The plaintiff obtained a rule 
calling upon the defendant to shew cause w)iy there should not be a new trial 
on the ground of misdirection, and that the verdict was against the weight of 
evidence, and the rule was made absolute. Mr. Justice Lindley in his judg- 
ment, after referring to a number of authorities says : “A careful study of these 
authorities leads me to the conclusion that the learned Judge at the trial put 
the duty of the defendant too low. A person who lets out carriages is not, in 
my opinion, rosponsibie for all defects discoverable or not ; he is not an insurer 
against all defects ; nor is he bound to take more care than coach proprietors 
or railway companies who provide carriages for the public to travel in ; but in 
my opinion, he is bound to take as much care as they; and although not an 
insurer against all defects he is an insurer against all defects which care and 
skill can guard against. His duty appears bo me to be to supply a carriage 
as fit for the purpose for which it is hired as care and skill can render it; and 
if whilst the carriage is being properly used for such purpose it breaks down, 
it becomes incumbent on the person who has lot it out to shew tliat the 
break-down w^as [M8] in the proper sense of the word an accident not 
preventible by any care or skill. If he can prove this, as the defendant did in 
Christie v. Grujgs, (1809) "1 Camp., 79, and as the Railway Company did in 
Beadhcad v. Midland liailway Co., (18G7) L. R., 2 Q. R., 41;3 : and on appeal, 
(1869) Ij. R., 4 Q. B., 379, he will not be liable ; but no proof short of this 
wdll exonerate him. Nor does it appear to me to be at all unreasonable to 
exact such vigilance from a person who makes it his business to lot out carri- 
ages for hire. As between him and the Inrer the risk of defects in the carriage, 
so far as care and skill can avoid them, ought to be thrown on the owner of the 
carriage. The hirer trusts him to supply a fit and j^ropcr carriage ; the lender 
has it in his pow’er not only to see that it is in a proper state, and to keep it 
so. and thus protect himself from risk : but also to charge his customers 
enough to cover bis expenses.” 

The cases which I have cited are cases in wdiich the dangerous condi- 
tion of the vehicle w^as owing to a defect in some part of the vehicle itself ; 
but it seems to me that the principles laid down in those cases arc applicable 
to the case before me and are those by which I must bo governed. A 
vehicle may become insecure and dangerous as well from having dangerous 
substances placed therein as from a defective wheel or axle or holt, and may 
cease to be road- worthy from the one cause as well as from the other, and if 
the causes owdrig to which in the case before ifie the carriage in which Atindra 
Nath Mookcrjee was being carried by the defendants became insecure and 
dangerous and unfit foi- the conveyance of jrassengers, wore causes which could 
have been prevented from becoming effective by care and sidll on the part 
of the defendants, then that care and that skill the defendants were bound 
to exercise. 

It wa^ stated on behalf of the defendants that they could not prevent the 
introduction of the fi re-works into the train, and the case was likened to a 
person entering a carriage with a box of matches or a piece of dynamite in 
ins waist-coat pocket. But there is no evidence to show that the defendants 
had taken any steps to prevent pa.ssengers from taking fire-works with them 
into the passenger trains, and I cannot take the case before mo [489] as ana- 
logous to the case put in argument, tlie very statement of which shows how the 
exjJosives were concealed. There is nothing before mo to show hov the fire- 
works were taken into the train or that they were in fact concealed. The 
expressions found in some of the reports that the fire-works were carried against 
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rule and regulation, or surreptitiously or clandestinely, are of no v^lue as 
evidence in this case of the manner in which they were taken into the com- 
partment, nor are the reasons given by Fitzpatrick for saying that the fire- 
works were concealed there. These expressions are at the most expressions 
to the effect that they were being carried without the knowledge of the 
Bailway officials. 

Even where it is shown that the explosives have been well concealed as in 
the illustration put in argument, I think it may fairly be said that, quite 
apart from the individual case, due care should have been ifakeri by the defendants 
to impress upon their staff the necessity of being vigilant in preventing the 
carriage of fire- works, and also to bring home to their passengers that such 
an act would be severely punished, because the very fact of that having been 
done would, 1 have no doubt, tend to prevent even the secret carrying of 
explosives. It is not, however, necessary to pursue this hypothetical case. 
In the case before me I am asked to presume that the defendants took due 
care to prevent the carrying of these fire- vorks and that the person who 
carried them concealed them in such a way that they could not be discovered 
by the railway servants at Aligarh. I cannot presume these matters in 
favour of the defendants where the circumstances are such as to call upon 
thorn to show what care and caution they in fact did take. 

I was told that every man must be presumed to know the law, that it 
must therefore he presumed that the man who took the fire-works into the 
train, especially as he was a maker of fire-works, knew he was committing a 
penal offence, tliat thorefor(3 it must be presumed he took every means to 
conceal his possession of these tire- works from the railway officials, and that 
in fact lie was successful in doing so. T cannot rest the decision of a pure question 
of fact upon supposition of tliis character. No doubt every man must bo sui)posed 
to know the law, and if [490] Golam Hussain were being sued or prosecuted 
for introducing these fire-wo»*ks into the carriage, his pica of ignorance of the 
law would bo no excuse for his conduct. I5ut I think the maxim is limited to 
the fletoriiii nation of the civil or criminal liability of the person whose know- 
ledge is in (piestion and cannot be legitimately made use of in a case, such as 
the present, where tlieirarties are entirely different and distinct from liim. 
Even if he did know the law and knew he was committing a penal oll'ence, 
there is no reason why 1 should assume further that he know he must care- 
fully conceal these tire-works from the railway officials. He may liave acted 
on the belief (rightly or wrongly entertained) that the railway officials would 
not interfere with him, and lhat there was no necessity to conceal the 
tiro- works. 

That the introduction of a considerable (juantity of tiro-works into a 
railway carriage is not a thing which may not be prevented by the exer- 
cise of that due care which, according to the principles laid down in 
Beadhmd v. Midlatid liaihrni/ Co,, (1867) L. R., 2 Q. B., 413; and on 
appeal, (1869) L. R., 4 Q. B., 379, and Bipnan v. Nye, (1881) L. R., 6 Q. 
B. D., 685, the defendants are bound to take, is shown by the course 
taken by the defendants themselves after the accident. In the seventh para- 
graph of Mr. Dring’s report to the Agent to the East Indian Railway Company, 
dated the 6th of May 1896, respecting the accident and the finding of the 
officers' joint inquiry, he says this : — “ A notice has since been issued to the 
Btad to exercise groat care in passing the luggage of passengers, and I have 
already rgcoived advice that in two instances passengers have been detected 
carrying fire-woiks ; one case at Mogul Serai in which a Native Deputy Magis- 
trate is said to be the offender, aud a second case at Burhan.'’ The fact that 
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within, one week two cases of the carrying of fire- works were detected after 
the notice was issued to the staff to exercise great care, shows that the carrying 
of fire-works by passengers into the compaVtment in which they travel is a 
thing which may be prevented by the exercise of that high degree of care which 
the Bailway Company are bound to exercise for the safety of their passengers ; 
and if that be so, I am of opinion that where loss of life and damage has 
[Ml] resulted from the explosion of fire-works in the compartment of a 
passenger carriage it should be shewn that due care was taken by the Bailway 
Company to prevent the fire-works being carried in that manner. 

The question at issue then resolves itself into this : Was there due care 
within the meaning of those words as defined in Readhead v. Midland Railtvay 
Co., (1B67) L. B., 2 Q. B., 413 ; and on appeal, (18r>9) L. B., 4 Q. B., 379, and 
Hyman v. Nye, (1881) L. B., 6 Q. B. D., 685, taken by the defendants for the 
purpose of preventing these two persons, A hod Hussain and Golam Hussain, 
from taking these fire works into the compartment with them at Aligarh on 
the 27th of April 1896? Not a particle of evidence, upon this part of the case, 
has been given by the defendants. Their contention is that they are not 
bound to give any such evidence and they say that it lies upon the plaintiff to 
shew that they had not taken that due care and caution which they were bound 
to do to prevent the carrying of these explosives in the passengers’ compart- 
ment. I do not think this contention is sound. If they had, previous to this 
accident, issued instructions to the staff to take care and prevent the carrying 
of fire- works, especially during the marriage season, or if as e matter of fact 
any precautions were in the habit of being taken in the Aligarh Station to 
prevent the carrving of fire-works in the passenger compartment, these are 
matters peculiarly within the knowledge of the defendants themselves, who 
have the sole control of the traffic and alone know the methods by which that 
traffic is regulated. It is, therefore, in my opinion the duty of the defendants 
to produce the evidence on these matters to sliow that they liad exercised due 
care and caution, and that it is not for the plaintiff to show that they did 
nob. In the case of Christie \. Griggs, (1809) 2 Camp., 79, the plaintiff having 
proved that the axle-tree snapped asunder at a place where there is a slight 
descent, from the kennel crossing the road, that he was in consequence preci- 
pitated from the top of the coach, and that the bruises he received confined 
him several weeks to his bed ~ there rested his case. Best, Sergeant, contended 
strenuously that the plaintiff was bound [492] to proceed further and give 
evidence either of tlie driver being unskilful, or of the coach being insufficient. 
But it was held by Sir .] AMHS MANSFIELD that tlie plaintiff had made a primd 
facte case by proving liis going on the coach, the accident, and the damage he 
had suffered. That was the course taken in Readhead v. Midland Railway Co., 
as I read the report in L. R., 2 Q. B., 413 ; and it is the course directed by 
that class of cases of which v. London Dock Company, (1865) 3 H. <& C., 
596, is one of the best known examples. It appears that the train was a 
crowded tr^in, but it had no more than its ])roper complement of passengers 
according to the guard, and it has not been suggested that there was any 
crowding or confusion at Aligarh Station under cover of which the fire-works 
might have been introduced into the carriage notwithstanding the vigilance of 
the railway officials. In fact, so far as the evidence before me goes, there is 
nothing to show that during the ten minutes' stay at Aligarh any passengers 
left the train, or that any entered the train except the two who carried the fire- 
works. There is no evidence before me to show that the defendants took 
any precaution whatever which might have resulted in preventing the introduc- 
tion of these fire- works into the passenger compartment at Aligarh Station 
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on the 27th April. Mr. Dring, the Traffic Manager, who was called as a 'vgitness, 
and who wrote the report I have above referred to as to the precautions taken 
after the accident occurred, was hot asked a single question on this subject. 

I must therefore come to the conclusion that the defendants did not exercise 
that high degree of care in providing for the safety of their passenger Atindra 
Nath Mookerjee which the law imposes upon them, and that therefore they are 
liable to the plaintiff in this suit for the damages which he has sustained by 
the loss of his son. 

With regard to the amount of damages I take the rule to be laid down in 
NnrayanJethav. Municipal Commissioners of Bombay, (1891) l.L. R., 16 Bom., 
254. There the Court says : — “ As regards damages, in cases of this nature, 
distinct evidence of the loss sustained or benoht expected is not necessary. 
The jury may look [493] at all the circumstances of the case and especially at 
the position of the parents and age of the child, and call in aid their own 
experience in arriving at their conclusions.” 

Now in this case the father has no settled income. He is about 48 years 
of age and suffering from paralysis. He was a schoolmaster, but owing to 
the disease from which he is suflering he had to give up his appointment. He 
also seems to have made some money by writing books, hut at present he 
derives no income from that source, and his illness has involved him in debt. 
He has two other children living, but they are both infants, and it was to his 
eldest son Atindra Nath Mookerjee that he seems to have looked for his main 
support in future. That that son would be so to the best of his ability no one 
knowing the customs of this country can doubt. As for Atindra Nath himself, 
he entered Government service in 1894. He was in temporary employment 
till the beginning of 1896, when he was appointed permanently as a clerk in 
the Arsenal at Rawalpindi, on a salary of Rs. 25 a month. From this time 
onward one may, T think, consider that his future career was fairly assured. 
He appears to have lived at Rawalpindi in the house of his uncle who is em- 
T)ioyed in the Commissariat Department there, and to have taken sick leave for 
t.wo months in February 1896. He was on his way to rejoin his appointment 
when he met wdth the accident which resulted in his death. In examination- 
in-chief the plaintiff said that his son used to send himRs. 20 or Rs. 22 a month. 
In cross-examination he said “ from 1894 he went on remitting me Rs. 10, 15, 
or 20 at a time, hut after being permanent he sent me money once or twice. 
He sent me last Rs. 20 or Rs. 22. I cannot say when it wss.” Now I am 
satisfied that if Atindra Nath had lived he would have been a substantial 
support to the plaintiff, and looking at all the circumstances I think Rs. 1,500 
would be a fair sum which the plaintiff should receive as damages in this case. 
J say which the plaintiff should receive because in dealing with the costs of this 
suit I think I am bound to see that be shall receive that sum. If I give the 
costs of this suit to the plaintiff merely as between party and party, his attorney 
and client costs of this protracted trial would, in all probability, exhaust the 
larger portion of it. In similar cases where larger damages [494] were given 
than I feel disposed to give in this case, Westropp, C. J., ordered the defendants 
to pay the costs of the suit as between attorney and client. See Sorabji 
Batanjiy.G.L P. By. Go., (1870) 7 Born., (O, C.) 119, note, and Batanbaiy. 
O. I, P. Railway Co., (1870) 7 Bom., (O. C.) 120, note ; and on appeal, (1871) 
8 Bom., (0. C.), 130. 1 shall follow those precedents in this case. 

There will be a decree for the plaintiff for the sum of Rs. 1,500 wish 
costs on Beale 2 as between attorney and client. 

From this decision the defendant Company appealed. 
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TJie Advocate-General (Sir Charles Paul), Mr. Hill, and Mr. Hyde appeared 
for the Appellants. 

Mr. Pugh and Mr. A, Cho^vdhry for the Respondents. 

The Advocate- Geru' nil . — Even on the findings of the learned Judge, the 
appellants are entitled to judgment ; but they do not admit that the findings 
are properly arrived at. 

Railway Companies are not insurers of their passengers ; so that the facts 
alleged in the plaint do not constitute a breach of duty on the part of the 
appellants. Unless the plaintiff can put his case so high as to say that the 
defendants should search every passenger entering a carriage, he cannot succeed 
in this action. In order to make the defendants liable, there must he a neglect 
on their part to take some reasonable precaution ; and the broach of duty alleged 
should he specifically stated. There must be also a scienter on the part of the 
defendants ; but in both these respects the plaint is demurrable. 

It is not for the defendants to disprove negligence on their part, it is for 
the plaintiff to prove it ; and although a high degree of care is required of a 
Railway Company in the carriage of its passengers, that cannot mean an 
impracticable degree of caution. The fact tliat after accident some precaution 
was taken which was not taken before it is no ovidonco, by itself, of negligence 
before the accident — Hart v. Lancashire A: Yorkshire Railway Company^ (1869) 
21 L. T. Exch., 261: and in order to make the [495] defendants li.ible, it must 
be shown wliat precaution they omitted which they ought to have taken. — 
Daniel v. Metropolitan Railway Company, (1871) L. R., 5 E. it 1. Ap., 45. 
The plaintiff must prove the neglect of some duty l)y the defendants, or want 
of due care, or knowledge on tlieir part that something dangerous was being 
carried. 

It was not possible for the Company’s servants to examine the luggage of 
every passenger. Section 58 of the Indian Railways Act, 1890, provides that 
every passenger shall, on request, deliver to the railway servants an account in 
writing containing such a description of the goods he is carrying as may be 
sufficient to determine what freight he may be charged for tiiem. There is no 
power to search the luggage; and it is only in cases whore there are grounds 
for suspicion, that a package may he opened. It was a criminal offence to take 
dangerous goods into a passenger compartment and in no case can the wrongful 
act of a third ])arty make the Railway Company liable. 

Mr. Hill on tlio same side:— The appellants did not contract to carry the 
deceased safely or securely, hut only safely so far as reasonable care and 
foresight could avail. That does not mean the utmost possible foresight that a 
human being could exert. It means all that is reasonably and practically 
possible— See Nugent v. Smith, (1876; L. R., 1 C. P. D., 423 (437), and that 
was a case of the carriage of goods, which were completely under the carrier’s 
control. The expression “ utmost possible care” must bo construed as the 
“ utmost practicable care”— Afoss v. Smith, il85()) 9 0 B., 94 (103). 

As to the legal obligation on tlie appellants apart from contract : — The 
plaint alleges that tlioy allowed fire-works to ho carri(‘d : hut the scienter is 
wanting. That being so, the legal obligation of the Company must be based 
on their knowledge or on reasonable grounds of su.spicion. There is no guarantee 
to one passenger that another passenger carries no dangerous goods. Even if 
the law had cast that guarantee on the Company, it [496] would keep it within 
the bounds of justice, so as not to impose impracticable duties.— v. 
Midland Railway Go., (1867) L. R., 2 Q. B., 413 ; and on appeal, (1869) L. R., 

4 Q. B., 379. In order to constitute negligence, there must be a legal duty to 
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exercise control, and a breach of that duty. But in all cases reasonable conduct 
is the ultimate test. The degree of control is the paramount factor in deter- 
mining what is or is not negligence! That factor is not merely determinant as 
to the proof, but it even changes the nature of the obligation. The reason why 
the liability of a carrier is so much stricter as regards goods than as regards 
passengers is because of his greater control over goods. Tlie fallacy in the 
reasoning of the learned Judge in the Court below lies in the expression “ allowed 
fire- works to be carried,” which must be taken to mean that the carriage of fire- 
works was preventible by the exercise of reasonable and tv’acticahio precautions. 

A Railway Company must assume that passengers are not infringing the law. 
A passenger is entitled to take into the compartment anything except articles 
forbidden by law ; and the Company cannot interfere except to prevent, under 
section 59 of the Railways Act, a fraud on itself. No power to inspect luggage 
is given unless the Company has reason to suspect the presence of dangerous 
goods ; and no reason is suggested as against the Company in this case. It 
cannot be alleged that the Company were bound to know the real state of things. 
For they could only know it by doing an act which they were not entitled to 
do, viz., opening the passenger’s luggage. 

Whether the occurrence of an accident is se evidence of negligence 
depends on the degree of control exercisable, and on the knowledge not merely of 
the danger, ])ut the knowledge — derived from experience — as to the pi'obabdity 
of an accident occurring if du(j care he not taken ; more knowledge of the danger is 
not enough— ScA)it v. London Dock Co., (1805) 8 H. k C., 596. Unless both these 
elements co-exist, the plaintiff must fail. It is nof enough to show that the 
accident may have occurred through the negligence of the defendants’ servant.s ; 
the plaiiitifi' must also show [ 497 ] something that the defendants might have 
done but omitted to do- Smith v. Great Eafitern Bailwai/ Co., (1866) T-.. R., 
2 C. r., 4 (10). 

If this case had been tried by a iury, the question for them would have 
been whether negligence could ha predicated, ami if so whether it ought to be 
—MeiropatUan liadway Conipanif v. Jackson, (1877) L. R., 3 App. Gas., 193 
(197). If the facts proved are equally consistent with negligence or t\m absence 
of negligence, the Judge must withdraw the case from the piry — (kUtou v. 
Wood, (1860) 8 C. 11. (N.S.)508 ; /in^/qs v. Olircr, (1866) 4 11. t'C G., 403. In 
order to roc»der tljo delondants liable, the plaintitY must show facts more 
consistent with negligence than with the absence of it- -Toomey v. London, 
BriQlilon and South Coas^ Jlmhcny Co. (1857) 3 C. B. (N, S.), 146. The 
plainf.ilV must prove that the de'atli of the deceaserl was attril)ut!il)le to some 
negligent act or omission of tlie defendants - Waked ni v. London and South 
Western Bail way Cu., (1886) L. R., 12 App. Gas., 41. 

Again : the plaintilT must fu-ovo that the accident was one which tlie 
defendants ouglit to have foreseen — Cornman v. The Eastern Counties Baihray 
Co,, (1859) 4 if. k N., 781. No previous accident of this kind has been proved : 
therefore there was nothing to show that the defendants c()uld reasonably have 
foreseen this accident. The onus of proving knowledge on the part of the 
defendants is also on the plaintitl — Welfare v. London, and Brighton Baihuay 
Go., (1869) L. K., 4 Q. B., 693, where the knowledge in question was the 
knowledge of the condition of the defendants’ own premises. 

If, however, the Court should think that the accident itself is evidence of 
negligence, then the plaintiff did away with his rights, because it follows that 
he must l^p-ve known that the fire-works were taken into the carriage. All the 
reports admitted in evidence in the Court below are not evidence at all, and 
were inadmissible even though not objected to by the defendants’ Counsel. 


13 CAL.— 41 
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All th{Lt they show is that a oertain [6981 person made certain statements to> 
a public ofiQcial in the course of his duty ; he was not a servant of the> 
Company, but a Government servant; and ' therefore his admissions (if any) 
do not bind the defendants. But if the reports are to be taken as admissions, 
they must be taken as a whole ; and if so, they shew that the fire- works were 
carried surreptiiiovsly by a passenger. Carrying fire- works is a criminal 
offence ; and we are entitled to assume thnt the person who took them knew the 
law, because he was in a trade governed by special regulations. The probabi- 
lities, therefore, are tl:\^t he would be extremely careful to carry them concealed. 
So that, even if there be a primd facie presumption in this case against the 
defendants, that presumption is rebutted by the evidence and by the probabi- 
lities of the case. Everybody has a right to suppose that a crime will not be 
committed and to act on that belief — Baxendale v. BenneiU (1878) L. R., 3 
Q. B. D., 525 (530) ; and even apart from any question of crime, it is surely 
reasonable for every man to assume that his neighbour will not do an illegal 
act, and to act on that assumption. 

Further, there is no statutory obligation on the Railway Company to put 
up notices warning passengers of the penalties for carrying dangerous goods ; 
and, at the time of this accident, the Company were not working under rules 
framed under the Railway Act of 1890, but under the Act of 1879, as there 
had not been time to supply copies in the vernacular of the regulations for 
which the Company, without being obliged to do so, had applied to the 
Government, 

In Cliffy, Midland Railway Co,, (1870) L. R., 5 Q. B., 258, the accident 
was preventible, for tliere the defendants had powers the exercise of which 
would have prevented the possibility of accident ; and tliose powers were 
exercised after complaints had been made, and after a fatal accident had 
occurred. The jury found negligence; but the defendants moved for and 
obtained a new trial. 

It makes no difference whether the legal obligation on the passenger is 
by law or by contract. In this case there was an obligation on the passenger 
not to take fire-works into the [499] compartment ; and the defendants 
were entitled to rely on his performing that obligation — Daniel v. Metropolitan 
Railway Co,, (1871) L. R., 5 E. & I., x\p. 45 (60). A passenger cannot impose 
on the Company any obligation not laid upon them by law ; nor can the wrong- 
doing of one passenger impose any greater obligation on them — Degg v. 
Midland Railway Co„ (1857) 1 H. k N.. 773 (781). 

If the inspection of luggage is not reasonably possible, the Company are 
not to be expected to examine all the luggage — Richardson v. Great Eastern 
Railway Co,, (1876) L. R., 1 C. P. D., 342 (344). And in India the duty of exa- 
mination would be infinitely more difficult than in England, by reason of the 
numerous religious and caste prejudices. Notice of the presence of dangerous 
goods is not to be imputed to the Company Bevan on Negligence, 
2nd edition, p. 1059, and the cases there collected. 

In Baldwin v. London, Chatham and Dover Railway Co,, (1882) L. R., 9 Q. 
B. D., 582, the defendants were hold liable because they admitted a breach of 
duty in misdelivering the goods ; otherwise, it was the duty of the plaintiff to 
inform them that the goods were such as to require special care. 

^r. Pugh for the Respondent : — The issue substantially is whether there 
was or was not such negligence as contributed to this accident. In carriage 
of passengers. Railway Companies are bound to use the utmost care, and to do 
everything that human foresight can suggest to secure the safety of persons 


322 



KATX Y DASS MOOKEBJEE [18981 l.L.R. 26 Cal. 500 

uaiog their lines — Story on Bailments, 8th edition, section 601. There is both 
a common law and a statutory duty cast on them. Their duty as to explosives 
would be incumbent on them apart "from any statute ; and how can it be said 
that they acted consistently with their duty when they allowed gunpowder to 
be carried in a compartment where they allowed smoking ? 

Section 47 of the Indian Railways Act, 1890, empowers the Company to 
make rules, and that power is given for the very purpose of meeting cases of 
this kind ; but the defendants have [SOO] not shown that they took any steps 
to fulfil their duties in this behalf. Indeed, the sectioh says that they shall 
make rules ; but from the passing of the Act until 1895 they made no rules 
whatever. Their suspicion is enough for the exercise of the power of inspecting 
luggage ; and a package of this kind cannot be looked upon as the ordinary 
luggage of a passenger. 

True, want of knowledge of law will not excuse any man charged with 
a crime ; but that is a very different thing fiom saying that every man is pre- 
sumed to know the law — Mariindale v. Falkner, (1846) 2 C. B., 706 (719) ; 15 
L. J., Q. B., 91 (94), approved in The Queen v. Mayor and Corporation of Teivkes- 
hurpt (1868) L. R., 3 Q. B., 629 (635). And even if people are to be taken to 
know the law they cannot be expected to know the bye-laws. But the defend- 
ants ask the Court to presume still further that, if anything is done contrary 
to the law or to their bye-laws, it is done in a secret manner. 

The evidence shows that the defendants took no precautions whatsoever , 
at Aligarh with regard to the examination of passengers’ luggage. When they 
did issue notices on the subject, the result was that two prosecutions followed. 
They suggest that no precautions were possible, so that they clearly acknow- 
ledge that none were taken. 

Different considerations apply to cases where a duty is imposed — whether 
by common law. or by statute or contract — and cases where there is no duty — 
see the authorities collected and considered in Pollock on Contracts (5th 
edition), p. 416 et se(j. The doctrine as to scienter has no application to the 
present case. The luggage of passengers was under the control of the defend- 
ants, BO were the carriage into which it was taken, and the stations on the 
line ; therefore the presumption of negligence arises. Even where the Com- 
pany’s trains run. on another line, they are bound to make provision for the 
safety of a passenger who starts on their line — Fuulkes v. Metropolitan District 
Railway Co., (1880) L. R., 5 C P. D., 157. The ca.se of Wakelin v. London 
and South- [ 601 ] Western Raihvay Co., (1886) L. R., 12 App. Cas., 41, is distin- 
guishable, because there there was no breach of any duty, inasmuch as the 
premises on which the accident occurred were not under their control at the time. 

Mr. Chowdhry on the same side : — The defendants’ own evidence proves 
them guilty of negligence. All that the plaintifil had to prove \vas that the car- 
riage took hre, that there were hre-works, and that the line and the train 
belonged to the defendants; and there is no question about any of these facts. 

The reports made by the railway oflicials would be evidence against the 
defendants ; they are reports made by the railway servants to their superior 
officers, and in them there wms no suggestion of the surreptitious carriage of 
the fire- works until the Agent made his report after receiving all the other 
reports. 

The unusual nature of the occurrence is an element in determining on whom 
the onus should fall, and it is unreasonable to throw the onus on the plaintiff. 
Not only was no evidenoe produced to contradict the railway inspector’s report, 
but the Company even based their subsequent report on it, and, therefore, it 
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oughlrto be taken as evidence against them, especially as they did not object 
to its going in. 

Section 54 of the Indian Railways Act, 1890, imposes a statutory obligation 
to exhibit the conditions for the carriage of goods ; no evidence has been given 
that such a notice was exhibited. 

The exception in section 72 of the Act applies only to the carriage of goods ; 
therefore the common law as regards the carriage of passengers would be 
applicable to the Company. 

Mr. Hill in reply : — The passage cited from Story on Bailments, section 
601, lays down the law as it exists in the United States; but it is not English law 
and goes very much beyond the point at which English law stops, so far as the 
acts of a third person are concerned. A Railway Company is not liable for the 
acts of even its own servants, if those acts are not done in the course and scope 
ot the servants’ duty — Cohh v. Great Western Railwaij Co., (1894) L. R., App. 
Cas. 419. 

C. A. V. 

[502] The following judgments were delivered by the Court (MacLK AN 
C.J., and Phinskp and A MEEK Ali, JJ.) : - 

Maclean, C. J. -Tliis is an appeal by the East Indian Railway Company 
from a decision of Mr. Justice P. O’KlNEALY, dated the 8th of June 1898, by 
which he awarded a sum of Rs. 1,500 by way of damages to the plaintiff with 
the costs of the suit. 

Tlie plaintiff’ is tlie father and administrator of the estate of one Atindra 
Nath Mookerjee, who was injured, on the 27lh April 1896, while travelling 
as a passenger on tlie appellants’ line between tlie stations of Secundrahad and 
Badri. Atindra Nath Mookerjee was so badly injured tliat be died on the 5th 
of May following. In the Court helow’, the ])laintiff' charged the defendants 
with negligence, on the ground that the communication cord was defective, that 
proper steps had not been taken in time to bring the train to a standstill, that 
thi brake power of the train was insufficient, and, in that sense, defective, and 
that the carriage doors wore improperly locked. All tlieso issues, however, have 
been found in favour of the appellant Company ; they have not been urged 
before us by the respondent, and it is unnecessary further to allude to them. 

Tlio evidence estalJishes that Atindra Nath Mookerjee, on the 25th of 
April 1896, took a tliird class ticket from Bally to Rawalpindi ; that on the 27th 
April, while on his journey, the carriage in which lie was travelling caught tire, 
that he was badly burnt, and injured by ‘falling through the floor of the 
carriage, and subsequently died of those injuries. 

There can he no reasonable doubt, upon the evidence, that the tire resulted 
from an explosion of tire- works carried by some follow-passengers of the injured 
man in the compartment in question, and the plaintiffs case is that it W'as through 
the negligence and want of due care on the part of the servants of the appellant 
Company, and in violation of their rules, that the tiro-works found their way 
into the carria^ge. This is denied by the appellant Company. 

There has been much discussion, in the course of the argument, as to the 
actual quantity of tire-w^orks in the carnage w'hen the explosion took place, 
though it is common ground, that [503] any way, a certain quantity of 
tire-works or bombs did explode in tlie carriage, and that several passengers in 
the train were severely injured by that explosion. Both the passengers who 
were carrying the fire- works were killed, and any direct evidence as to the 
quantity is not forthcoming, though much light would, probably, have been 
thrown upon this particular point, if that which has been styled the “ list ’* of 
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fire-works, or “ the order from the Zemindar of Sonepet,** and which, with their 
railway tickets, was found upon the^body of one of the men who were convey- 
ing the fire-works, had been produced. At one time it was in the hands 
of the guard, llyrapiet, a servant of the Company, and 'was by him 
apparently handed over to the Police ; but it has since disappeared. This 
is, at least, very unfortunate. Fitzpatrick, the inspector of the Kailway 
Police at Tundla, speaks of the quantity of fire- works as a large quantity, 
and though that statement must be regarded as a matter of inference 
rather than of direct and positive knowledge on his paft, upon the whole of 
the materials before us his conclusion strikes me as well-founded, and I am 
satisfied, that, wlien the explosion took place, there was a large quantity of 
fire works in the carriage. 

It is contended for the Company that, if the quantity had been large, the 
fire- works must have been observed by the passengers in the carriage, and reli- 
ance is placed upon the two statements of Atindra Nath Mookerjee, to the effect 
that he did not see any fire-works. This is a matter of surmise and probability 
only, and is met by the counter suggestion that, wdiether the fire-works were 
carried in a basket or in bundles they w’ould probably be placed under the seat, 
and a passenger, perhaps at the other end of the carriage, might not have 
observed them, lint having regard to the condition of Atindra Nath Mookerjee 
when lie made those statements, too much reliance cannot safely be placed upon 
them. The question of the actual quantity of tire-works is only material upon 
that of whether or not they were likely to escape observation, for whether 
the quantity were large or small, the fire clearly arose from their explosion. 

It is proved then that Atindra Nath Mookerjee bad jiaid for his ticket and 
was a third-class passenger by the defendants’ [504] train, that he was travel- 
ling as such passenger in the train, that when so travelling a fire resulting from 
the explosion of a considerable quantity of fire- works carried in the carriage, 
in which he was travelling I roko out in that carriage, that he was severely 
injured, and that lie died of those injuries ; and the plaintiff contends, upon 
that state of facts, tliat ho has made out a primd facie case of negligence 
against the appellant Company, and that, having made out such pri via facie 
case, the onus is cast upon the defendants of showing that they had taken 
every reasonable care and precaution to prevent such dangerous goods being 
carried in a passenger’s compartment of their train, a compartment in which, 
admittedly, smoking is permissible. In other words the plaintiff’s contention 
is that the facts proved or admitted by the Comiiany raise' a jiresumption of 
negligence, which the Coniiiany are bound to rebut. 

We have boon referred by the appellants to a very large numhor of cases 
ranging over a soinewdiat diversified field of inquiry, many of wiiicdi appear 
to me to refer to questions of negligence of a class widely different from that 
under consideration, and in that view i do not think it would he very 
profitable to discuss them. The autliorities establish that, in providing for 
the safety of their passengers, it is the duty of a Railway Company to show, 
at the very least, such a degree of care, as may reasonably be required from 
them, considering all the circumstances of the case. The care has sometimes 
been spoken of as “ a liigh degree of care," and it has been said that the Com- 
pany must show that the accident was one not preventible by any care or skill. 

The present case appears to me to range itself under that class of cases 
where such 2l primd facie case has been established as to necessitate an answer 
on the parUof the defendants, to satisfy the Court that they have taken all 
reasonable care and precaution in the mptter. A fire in a train is not an ordinary 
circumstance ; a fil e in a train resulting from an explosion of a large quantity 
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of fife-works is an extraordinary occurrence, one which raises, at least, a 
presumption of possible negligence on the part of the Company. 

[505] Upon this class of case, which 1 may designate as the res ipsa 
loquitur class, there are many authorities, and the one very generally referred 
to, by reason of the principle formulated by Chief Justice Erle, is that of Scott 
V. London Dock Co., (1865) 3 H. & C., 596. Of these cases the strongest in 
favour of the plaintiff is that of Kearney v. London, Driqhton and South Coast 
Bailway Co., (1871] L. R., 6 Q. B., 759, whilst the appellants rely upon 
(amongst other cases) Welfare v. London and Brighton Railway Co., (1869) 
L. R., 4 Q. B., 693, and equally upon Daniel v. Metropolitan Railway Go., 
(1871) L. R., 5 E. k 1., Ap. 45, to which 1 will lefer more particularly in a 
moment. The latest case in these Courts on this head is that of Choutmull 
Doogurw, Rivers Steam Navigation Co., (1897) I.L.R., 24 Cal., 786, which has 
recently been affirmed by the Judicial Committee of the Privy Council, (1898) 
Ante., p. 398. 

That, however, was a case of damage to goods not of injury to a passenger. 

The appellants, however, contend that this class of case has no application 
to the present, inasmuch as the fire-works were not under their control, but 
under the control of one of their passengers. 

This leads us to consider to what extent the Company has control over 
luggage carried by their passengers. 

The men who w^ere taking the fire- works — there is nothing to show whether 
they were being carried in baskets or in bundles or how they were being 
carried — took their tickets and, inferentially, entered the train at Aligarh 
Station, and there is no evidence to show that any care or precaution whatever 
was taken at that station to prevent passengers, who might he suspected of 
carrying dangerous goods, from taking thorn into a passenger compartment. 
The Company urge that they have no power to search a passenger’s luggage, 
and that if they have to search every parcel [506] carried by every passenger 
it would become impracticable to work the passenger traffic of their line. 

It is a strange thing to say that a substantial or indeed any quantity of 
fire-works can be properly described as passenger’s luggage, but be that as it 
may, it would be difficult to say that fire- works are not dangerous goods within 
the meaning of section 59 of the Railways Act (IK of 1890), and under that 
section no passenger is entitled to take such goods with him, and any railway 
servant may refuse to receive such goods for carriage ; and if any railway 
servant has reason to believe that such goods are contained in a package, with 
respect to which no notice of their nature has been given to the station master 
or other railway servant in charge of the place, such servant may cause the 
package to be opened for the purpose of ascertaining its contents. There is, 
therefore, under certain conditions, a power of search in the oflScers of the 
Company. There is not a particle of evidence adduced by the appellant 
Company to show that they took any precaution at Aligarh to prevent the men 
from taking the fire- works into the carriage. It is not suggested that there 
was any crowd at Aligarh Station ; the train stopped there for ten minutes ; 
and from the evidence of the guard the men would have to pass through agate 
where their tickets were checked. P'or aught we know these fire-works may 
have been carried in an open basket, and the servant of the Company — the 
man at the barrier — may have allowed the man to pass through with the goods 
so exposed. If that were so, and there is no evidence to show whether it was 
so or not, it is admitted that the Company would be liable. This was the 
Hindu marriage. season — a time at which, notoriously, fire- works were in 
demand for marriage festivities, and a time consequently when the Company 
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inighi; not; unreasonably be expected to have been specially on the alert.* The 
•oircumslfances under which the men were enabled to pass the barrier were 
facts peculiarly within the knowledge of the Company. They might 

have called the man at the gate who, if it were the fact, would have been 

able to say that there was nothing in the appearance of the baskets or 

bundles carried by the men calculated to lead him to suspect that they 

were carrying such dangerous goods ; or they might have called others 
C607] of their servants at Aligarh to show that reasonable precautions against 
the carriage by passengers in the compartment of such gdods were taken. But 
they call no one to show this. On the contrary, they contend that it is for 
the plaintiff to call these witnesses and make out his case of negligence. 

When a similar argument was advanced in the case of Byrne v. Hoadlcy 
(1863) 2 H. & C., 722 (728), it was characterised by the late Chief Baron 
Pollock as “ preposterous.” It must be remembered that the railway station 
at Aligarh, the arrangements at the station, the line, the train and the carriages, 
are each and all under the control of the defendants, and I cannot bring my 
mind to think that, when the plaintiff had proved what he did, it was not 
incumbent on the Company to show that they exercised every reasonable care 
and precaution to prevent the fire- works being taken into the carriage. I am 
not prepared to accept the contention of the Company that they have no 
oontrol over the luggage carried by their passengers. 

With respect to the case of Daniel v. Metropolitan Railway Co,, there the 
accident arose under circumstances, and from a cause, quite outside the control 
of the Company, and it was consequently held that the latter were not liable. 
The reasoning of the various judgments in that case shows that that was the 
real ratio decidendi ; but it would be materially extending the principle of that 
case if it were held to apply to the present. 

It is however not so much upon the decision itself in that case that the 
appellants rely, as upon the observations of the late Mr. Justice WiLLES, when 
the case was in the Court of Common Pleas, (1838) L. R., 3 C. P., 593. That 
learned and distinguished Judge says: "It is necessary for the plaintiff to 
establish by evidence circumstances from which it may be fairly inferred that 
there is reasonable probability that the accident resulted from the want of some 
precaution which the defendant might and ought to have resorted to.” To 
my mind the plaintiff’ in this case has brought himself within this definition; 
ho has established such circumstances as fairly warrant such an inference as 
is referred to. It is a fair [508] inference from the circumstances that there 
is reasonable probability that the accident resulted from the want of some 
precaution which might have been taken by the defendants at Aligarh Station, 
and which, if taken, might have resulted in preventing these lire-works being 
carried by a passenger into a passenger compartment. The defendants might 
have shown, what, if any, precautions were taken, but they have not 
condescended to do so. 

For these reasons the judgment of the Court below must be affirmed and 
the appeal dismissed, and having regard to the length of time which the argu- 
ment has occupied — I am not suggesting that it w'as too long — and upon grounds 
similar to those given by Mr. Justice O’Kinealy, with costs as between 
attorney and client. 

Prinsep, J. — I am of the same opinion. 

AmeerJIlit J. — Before dealing with the main and substantive question in 
this case, I desire to make a passing obiervation on the appellants’ contention 
that the plaint does not disclose, with sufficient precision, the character of the 
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negligence charged against the defendant Company. On this point it is enough 
to observe that if the allegation in the plaint was considered by the defendants 
as not reasonably explicit, it was open to them to require the plaintilf to supply 
the defect. No step, however, appears to have been’taken, and the parties 
went to trial on the single issue of fact, viz., whether the defendants were or 
were not guilty of negligence so as to make them liable on the action. 

Now, it may bo regarded as settled law that in the case of carriers of 
passengers under statutory powers, there exists an express duty, independently 
of any implied contract, to carry them safely. This duty imposes on the carrier 
the obligation of exercising the utmost care and caution consistent with human 
foresight and diligence. I need only refer to the following cases among others 
in support of the proposition which I have enunciated — Colktt v. London and 
North-WeMern Rail limy Go., (1851) 16 Q. B., 984 ; Marshall y. York, Newcastle 
and Berwick Railway Co., (1857) 11 C. B, 655; Anstin v. Great Western 
Railway Co„ (1867) Lr.. 2 Q. B., 442. 

[509] In Foulkes v. Metropolitan District Raihoay Co., (1880) L. R., 
5 C. P. D., 157, to which I shall have presently to refer in detail, THESIGER, 
L.J., pointed out in tlie clearest terms that the benefit which a carrying 
company derived, directly or indirectly, from the carriage of passengers imposed 
upon it the corresponding obligation of taking due and reasonable care for 
their safety. A violation of the duty thus imposed on a carrying company, 
an omission on their part to take such due and reasonable care to insure the 
safety of their passengers whom they invite to travel by their carriages, is 
considered as negligence. Proceeding on this principle the learned Judge in 
the Court below has held in this case that the defendants had omitted in fact 
to take the care which was incumbent on them to prevent the introduction 
into the carriage in which the plaintiffs son was travelling of the dangerous 
articles, the explosion of which caused the accident And it is with this 
finding that we are now concerned. It has been urged on behalf of the 
appellants that the learned Judge in the Court below has wrongly thrown the 
onus on the defendants whereas it lay upon the plaintilf to prove negligence, 
that ho has imposed an obligation on them not warranted by law, and that in 
considering the question of omission on their part he has overlooked the fact 
that it is the amount of control possessed by the Company over the act or acts 
complained of that determines their liability. 

These, in substance, represent the principal objections urged against the 
lower Court’s judgment. If I understand the matter aright there is no fixed 
rule as to onus ; each case must depend on its own special facts ; in some 
instances the situation of the parties and the nature of the accident, or the 
circumstances leading to it, may give rise to a legal presumption of negligence 
against the defendants ; in others it may he necessary for the plaintiff to 
establish aflirinatively actual negligence before the Company can he made 
liable . — Byrne v. Boadle, (1863) 2 II. & C., 722 ; Cotton v. Wood, (1860) 8 
C. B. (N.S.), 568; Scott v. London Dock Co., (1865) 3 H. k C., 596; and 
[510] Kearney v. London and Brighton Raihoay Co., (1870) L. R., 5 Q. B., 411, 
furnish exaniples of the first class of cases. In Scott v. London Dock Co,, 
(1865) 3 II. C., 596, the majority of the Judges held that where the thing 
is shown to be under the management of the defendant or his servant, and the 
accident is such as in the ordinary course of things does not happen, if those 
whg have the management use proper care, it affords reasonable evidence, in 
the absence of explanation by the defendant, that the accident aro^ from want 
of care. In Kearjiey v. London, Brighton and South Coast Raihoay Co., (1870) 
L. R., 5 Q. B., 411, the plaintiff was injured by the fall of a brick, while 
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passing under a Hallway bridge extending over the highway. The bridge 
rested on perpendicular brick walls, having pilasters, and from the top of one 
of these pilasters the^briok fell, shortly after the passing of a train. It was 
held that these facts raised a presumption of negligence against the defendants. 
In this case, OocKBURN, O.J., after stating the principle applicable to the case,, 
said as follows : — 

“ The Company who have constructed this bridge were bound to construct 
it in a proper manner (there was no evidence, however, that it was not so 
constructed) and to use all reasonable care and dili^nce in keeping it in 
such a state of repair that no damage from its defective condition should 
occur to those who passed under it, the public having a right to pass under 
it. Now, we have the fact that a brick falls out of this structure and injures 
the plaintiff. The proximate cause appears to have been the looseness of 
the brick, and the vibration of a train passing over the bridge acting upon 
the defective condition of the brick. It is clear, therefore, that the structure 
in reference to this brick was out of repair. It is clear that it was incum- 
bent on the defendapjis to use reasonable care and diligence, and I think 
the brick being too loose affords prima facie a presumption that they had 
not used reasonable care and diligence. It is true that it is possible that, 
from changes in the temperature, a brick might get into the condition 
in which this brickwork appears to have been from causes operating 
C6ii] so speedily as to prevent the possibility of any diligence and care applied 
to such a purpose, intervening in due time, so as to prevent an accident. But 
inasmuch as our experience of these things is that bricks do not fall out when 
brickwork is kept in a proper state of repair, I think, whore an accid'^nt of 
this sort happens, the presumption is that it is not the frost of a single night 
or of many nights, that would cause such a change in the state of this brickwork 
as that a brick would fall out in this way, and it must be presumed that there 
was not that inspection and that care on the part of the defendants, which it 
was their duty to apply." The case was carried to the Exchequer Chamber 
where the judgment of the majority below was unanimously affirmed, (1871) 
L. R.. 6 Q. B,. 759. 

Before 1 refer to the decisions relied upon by the appellants. I desire to call 
attention to the facts of the present case. The plaintiff’s son was proceeding 
to Rawalpindi in the Panjab, by the defendants' line, with a ticket purchased 
by or for him at Bally. At Aligarh two passengers entered his compartmenu 
with some bombs and Catherine- wheels. Between Secundrabad and Dadri 
further up the line the tire-works exploded with such fearful effect that the 
doors of the compartment were blown out, the carriage was set on fire, eleven 
out of the fourteen passengers in the compartment were so seriously injured 
that they died within a short time, and considerable damage was done to the 
rolling stock of the Company. Tlie facts are abundantly clear upon the official 
reports of the Company’s servants to their superior officers which have been put 
in evidence on behalf of the plaintiff with the consent of the defendants’ Counsel. 
They would probably be evidence as to the actual facts stated in them under 
section 35 of the Evidence Act. It was contended that as in some of these 
letters phrases like " surreptitiously carried " or ** clandestinely carried " occur- 
red, they ought to be taken as evidence against the plaintiff, to disestablish 
the case of negligence. No fact is given which would justify the officer using 
the expression in saying that the bombs were carried clandestinely. So far as 
we can ju^e it was a mere hypothesis or opinion absolutely of no [512] eviden- 
tial value. Besides, it is noteworthy that the expression does not occur in the 
earlier reports or letters, .but only in the later ones when presumably the 
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officerfr of the Company had awakened to a sense of the gravity of the situation 
and of the liability involved in the dispute. These facts which are more fully 
set forth in the lucid and exhaustive judgment of the learned Judge in 
the Court below, raise in my mind a stong presumption of gross carelessness 
QU the part of the Company’s servants, and cast upon the defendants the onus 
of showing that there was no neglect of reasonable precautions on their side, 
and that the explosives wore really carried in a manner that avoided detection. 
These matters were within the cognizance of the defendants, but no attempt 
was made to dischargt^ that onus. On the contrary it has been strenuously 
argued either that no precaution was possible, or that they do not know what 
precaution could be taken, which comes to the same thing. 

Ex post facto evidence lias no hearing on the question whether due or reasoa- 
able care was or was not taken, but when a contention of the character just 
referred to is vigorously pressed by a learned Counsel, the fact that subsequent 
to the accident stops have been tikeii which have in a great measure obviated 
the risk, becomes highly relevant. It is in evidence upon the reports that a 
special watcli placed by the Company has succeeded in stopping in several 
instances the carriage of tire- works and in the conviction of offenders. In this 
connection I may observe that the suggestion of Counsel that those tire-works 
were, in order to avoid detection, carried tied up in a bundle, is not only not 
founded on any data but is also improbable. It appears from the depositions 
of the witness, that the bombs had bamboos eight to ten inches long stuck into 
them ; we know what catherino-wheels are like. To suppose that these things 
would he carried tied up in a bundle, which would simpK spoil the things, is 
absurd. However that may he, it is enough to say that the defendants liave 
given no evidence as to how they were carried, or that they wore in fact carried 
so concealed as to escape the notice of the Company's servants. 

[513] Much stress was laid on Daniel v. Metropolitan Railway Co., (1871) 
L. R., 5 E. & I., Ap. 45, and Wellare v. London and fJric/hton Railway Co., 
(1869) L. R., 4 Q. B., 693, as furnishing the guiding principle in cases relating 
to the liability of Railway Companies. In Daniel v. Metropolitan Railioay Co,, 
H871) L. R., 5 p]. & 1., Ap. 45, it appears that the Corporation of London was 
authorised to execute certain works over the line of the Metropolitan Railway 
Company. These works consisted partly in placing lieavy iron girders upon 
the walls running along the line of railway, and wore, therefore, works in the 
execution of which some danger was involved. The Railway Company had no 
control over those works, which were oxecutevi by contractors, engaged by the 
Corporation. By the negligence of the contnictor.s one of the girders fell on 
a passing train and injured tlie plaintill. It was held that it was not the duty 
of the Railway ComjMny to assume that the contractors would be negligent 
or to take precaubioUsS against their possible negligence, and that the occur- 
rence of the accident did not raise any presumption of negligence on the part 
of the Company. 

In Welfare w. London and Brajliton Railway i ' om2)an y, {iS6d) L. B., 4 
y. B., 693, the plaintiff who was standing under a portico looking at a time 
table was injured by the fall of a timber and a roll of zinc from the roof 
which was undergoing repair. There was nothing to show^ that the defend- 
ants knew or had the means of knowing that the roof needed repairing, 
or that there was any obligation on their part to take steps to know the 
conrhtion of tlie roof. It was held therefore that the plaintiff had failed to 
make out a case of negligence against the Company. The facts of these two 
cases differentiate them altogether from the case before us. In Wakelin v. 
London and South-Western Railway Co,, (1886) L. R., ^12 App. Cas., 41, 
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nef^ligence was established against the Company, hut inasmuch as the i^aintiff 
failed to show the connection between the negligence, and the cause of her 
husband's death, her action was dismissed. Lord Watson stated his view in 
that case in the following words : “ It appears to me that in all such cases the 
liability of the defendant Company must rest upon these facts, in the first place 
[814] that there was some negligent act or omission on the part of the Com- 
pany or their servants, which materially contributed to the injury or death 
complained of, and in the second place, that there was no contributory negli- 
gence on the part of the injured or deceased person. 6ut it does not, in my 
opinion, necessarily follow that the whole burden of proof is cast upon the 
plaintiff. That it lies upon the plaintiff to prove the first of these propositions 
does not admit of dispute. Mere allegation or proof that the Company were 
guilty of negligence is altogether irrelevant ; they might be guilty of 
many negligent acts or omissions, which might possibly have occasion- 
ed injury to somebody, but had no connection whatever with the injury 
for which redress is sought, and, therefore, the plaintiff must allege and 
prove, not merely that they were negligent, but that tlieir negligence caused 
or materially contributed to the injury.” And Lord Fitzgehalp said as follows : 
“ There was evidence also intended to establish negligence on the part of the 
defendants in the ahsenco of due and proper precautions for the safety of the 
public using that footpath. Tt seems to me that thoi'e was evidence of negli- 
gence, hut it did not go so far as to establish that such negligence led to the 
death of Wakelin.” 

In the present case there can bo no question that the negligence of the 
defendants, assuming that there was any, was the causa causans of the accident. 
It was urged on the authority of Daniel v. Metropolitan Railway Co,, (1871) 
L. II., 5 E. & I., App., 15, that, as the defendants have no control over the 
passengers or over what they introduce into the carriages as their personal 
luggage, the Company could not be liable for negligence. 1 have already 
pointed out that in Daniel v. Metropolitan Railway Co., (1871) L. R,, 5 
E. & I., App., 15, the Railway Company had no authority over the 
contractors. Is it correct to say that the defendants had no control over 
their passengers ? Does not the whole argument proceed on a pure assump- 
tion of fact? Foulkcs v. Metropolitan District Railway Co., (1880) L. R., 5 
C. P. D., 157, has more analogy to the present case. There the plaintiff, as it 
appeared in the Court of Appeal, had taken a return ticket at the railway 
station at Richmond, which belonged to the South-Western Company, for 
Hammersmith belonging [518] to the District Hallway Company. The latter had 
running powers on the South- Wostorn Company’s line : and the plaintiff on his 
return journey from llaininorsmith to Richmond in a carriage of the defendant 
Company was injured whilst alighting from the train. In the action brought 
by him it was contended on bofialf of the District Railway Company that the 
contract with the t)laintiff having been made by the South-Western Railway 
that Company wore liable and not the defendants ; and, secondly, that as the 
accident arose from the improper construction of the platform at Richmond, 
which was under the sole control of the South-Western, the District Railway 
Company were not liable. Both these points are thus dealt with by Baggallay, 
L. J. : “ The train by which the plaintiff travelled was in every sense their own ; 
the locomotive and carriages belonged to them, the drivers, guards and other 
servants in charge of it wore in their employment, and in their pay, the line 
over wliiclt it ran was in part their own, and over the other part they had run- 
ning powers, and in respect of that portion of the line over which they had, and 
were exercising, running powers, they had the same duties and were under the 


331 



l.L.tt, 26 Cal. 616 east Indian ry. co. v. rally dass mookerjeb [1898] 


B&mo dbUgatlons relatively to their passengers, and to the public generally, as 
they had and were under in respect of the portion of the line which wslb their own. 
The plaintiff was admittedly properly travelling by their line ; he had, in the 
sense in which the word is ordinarily used, been invited to travel by it." And 
he went on to add ; I should not have adverted to this subject [the question 
relating to the platform] had it not been suggested in argument that the 
accident w^as occasioned to the plaintiff, not by reason of any improper construc- 
tion of the carriage in which the plaintiff travelled, but by reason of the improper 
construction of the platform, and that the construction and maintenance of 
the platform was under the sole control of the South-Western Company ; but 
admitting the fact to be so, as it possibly is, it was the duty of the defendants 
either to adapt the foot-hoard or step of their carriage to the platform it would 
have to approach or to arrange for an alteration being made in the platform 
itself. To carry their passengers in carriages which were in any respect or for 
any purpose dangerous was, in my opinion, a misfeasance rather than a 
nonfeasance." 

[516] Now, what was the position of the Company in the present case? 
The carriage in which the plaintiff’s son w'as travelling was theirs, it was 
entirely in the charge and under the control of their servants ; the platform at 
Aligarh was under their control, the gate or barrier through which the passen- 
gers had to pass to get on to the platform was hold, it would appear from the 
evidence, by one of their servants ; the law had vested them with the fullest 
powers to make rules against the introduction of combustibles and explosives 
into the trains. And if, in spite of these pow^er.s and facilities, they omit or fail 
to take sufficient precautions, as in the absence of any rebutting evidence we 
must assume they did, their liability cannot be questioned. The learned Judge 
in the Court below has not, in my opinion, cast a higher obligation than the 
law imposes, the duty of taking due and reasonable care for the safety of 
passengers whom they invite to travel by their line. 

For these reasons I agree in dismissing the appeal. 

Appeal dismissed. 

Attorneys for the Appellants : Messrs. Morgan d Co. 

Attorney for the Respondent: Babu A. K. Milter, 

H. W. 


NOTES. 

[ This decision was reversed by the Privy Coundl, upon appeal, in The East Indian 
Railway Company v. Kalidas Muherji, (1901) 28 Cal., 401.] 
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[26 Gal. 616] • 

. APPELLATE CIVIL. 

Present : 

Mr. Justice Banerjee and Mr. Justice Rampini. 

Kadambini Debi Plaintiff 

versus # 

Kali Kumar Haidar Defendant.* 

Easement — Light and air —Partition of a joint- family house — Effect of 
Partition by a consent decree where the decree does not reserve any 
right to the use of light and air — Implied grant of easement upon 
severance of tenement. 

On partition of a family dwelling houso by a consent decree, the plaintiff claimed a right 
to the passage of light and air necessary for the enjoyment of his share of the building in the 
way in which it was enjoyed at the time [517] of the partition, though no such right was 
expressly reserved in the decree. The defence was that the principle of an implied grant of 
easement, upon severance of the tenement should not be applied to the case, but that the 
rights of the parties should bo determined solely with reference to the decree made in the 
partition suit. 

Held, that the principles of justice, equity and good conscience should be applied to th 
case, and that the plaintiff was entitled to the right claimed, even in the absence of any 
express provision in the-dccrce reserving such right. 

Queer e : Whether the principle of an implied grant of easement in severance of 
tenements would apply in a case whore the partition was effected by a decree of the Court in 
a contested suit and not by consent of parties. 

The facts of the case were shortly these: One Mani Lai Banerjee and the 
plaintiff were in joint possession of a plot of land with a building thereon. 
Mani Lai brought a suit for partition of the said plot of land, which ended 
in a consent decree, and a partition was effected. Mani Lai got the northern 
portion, and the plaintiff got the southern portion of the building. On the 
southern portion there was a one-storied building with some doors and 
windows opening to the north. Mani Lai’s share was purchased by the 
defendant. Prior to the purcliase by the defendant, Mani Lai began erecting 
a new building on the northern 'portion of the block. The defendant after his 
purchase took up the work of the building where Mani Lai had left it and 
completed the construction of the southern wall as a now building, and a 
verandah was being put up projecting towards the plaintiff’s house, which the 
plaintiff alleged would probably be an obstruction to the free access of light 
and air through the doors and windows of her house. Under those circum- 
stances she brought a suit for a declaration of her right to the passage of light 
and air through the doors and windows of her house, for removal of the 
verandah, and for a perpetual injunction restraining the defendant from extendir 
ing a certain roof close to the said doors and windows. 

The defence {inter alia) was that the plaintiff was not entitled to the right 
claimed, no such right having been reserved in her favour in the partition decree. 

The Munsif found in favour of the plaintiff and granted the [818] injunction 
prayed for. On appeal the L ower Appellate Court reversed the decree of the 

• Appeal from Appellate Decree No. 1103 ol 1897, against the decree o! Babu Bajendm 
Kumar Bose, Subordinate Judge of 24-Pcrgannahs, dated the 21st of May 1897 reversina 
the decree of Baba Sasi Kumar Obose, Muusif of Alipur, dated the 7th of Deoembtt 1896. 
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Munsi^ and dismissed the plaintiff’s suit on the ground that the rights of the 
parties must be determined with reference to the decree in the partition suit, 
and as that decree did not reserve any right to the passage of light and air, 
such as the plaintiff claimed, she was not entitled to it. 

From this decision the plaintiff appealed to the High Court. 

Mr. 7. T. Woofh'offc, Bahu Bamnta Kumar Bose, and Babu Horeridra Nath 
Mookerjee, for the Appellant. 

Sir Griffith Evans, and Bahu Joqesh Chandra Dc, for the Respondent. 

Mr. Woodroffr for the Appellant. — The effect of the consent decree was 
that the plaintiff was entitled to enjoy the building witli the easements which 
were attached to the same at the time of the partition : See the cases of 
Batanfi llormasji v. Edalji JJormasji, (1871) H J^om., H. C. O. C., 181 ; 
Amutool liussool V. Joomuck Singh, (1876) 24 W. li., 345 ; Cham Sttrnokar 
V. iJokoun Ch under Thakoor, (1882) I. L. R., 8 Cal., 956 ; and Bolye Chunder 
Se7i V. Lnlniom Dasi, (1887) I. L. R., 14 Cal., 797. The plaintiff’ would be 
entitled to the easement claimed, as it was apparent and continuous, and 
necessary for en]o>ing the share as it was enjoyed when the partition took 
effect: see Vurshotam Sakharamv. Durgojt Tukaram, (1890) I. L. R., 14 Bom. 
452. The following cases were also cited in the course of the argument ; — 
Whaley v. (IHO )) 2 Sch. ik Lef., 367, 372; Wherldon v. Burrows, 

(1879) L. R., 12 Ch. D., 31, Allen v. laylor, (1880) L. R., 16 Ch. D., 355; 
Phillips V. Loir, (1892) 1 L. R., Ch. D., 47 ; Baines v. Loach, (1879) L. R., 4 
Q. B. D., 494 ; Compton v. Hichards, (1814) 1 Brice, 27 ; Siransborough v. 
Cor^nfrj/, (1832) 9 Bing., 305 (309) ; and Pearson v. Spencer, (1863) 3 B. & 
S., 761. 

[519] Sir GrijJith Evan^ for the Res])ondent. — In this case the plaintiff* 
could not go behind the decree, and she is not entitled to tlie right claimed, 
inasmuch as the decree did not provide for such right — Gopal Chunder Roy 
V. Brujendro C'onmar Boy, (1879) 5 C. L. R., 338, and Thomas v. Owen, (1887) 
L. R., 20 Q. B. T)., 225. 

Mr. Woodroffe in reply. 

The judgment of the High Court (Banerjee and Rampini, JJ.) was as 
follows : — 

This appeal arises out of a suit brought hy the plaintiff ai)pellant for a 
declaration of her right to the passage of light and air through certain doors 
and windows, for the removal of certain obstructions to the same, and for a 
perpetual injunction restraining the defendant from <)xtonding a certain roof 
close to some of those doors and windows refened to in the plaint. 

The defence was that the plaintiff was not entitled to the right claimed, 
there being no such right reserved in her favour in the decree for partition by 
which the building, to which the right to the passage of light and air is said 
to appertain, was allotted to the plaintiff’s share. 

The first ^Court found for the plaintiff to this extent, namely, that the 
plaintiff was entitled to an injunction restraining the defendant from extending 
the roof, or hanging verandah, and it gave the plaintiff a decree accordingly. 

On appeal the Lo wer A ppellate Court has reversed the first Court’s decree 
and dismissed the plaintiff's suit, holding that the rights of the parties must 
be determined with Reference to the decree in the partition suit, and as that 
decree does not reserve any right to light and air, such as the plaintiff claims 
in her favour, she is not entitled to a decree. 
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In second appeal it is contended for the plaintiff that the Lower*Appel- 
late Court is wrong in holding upon the facts found that the plaintiff is not 
entitled to the right claimed. 

It is argued for the plaintiff that the effect of the partition decree, 
which was a decree by consent, was to entitle the plaintiff [520] to enjoy the 
building in question with those apparent and continuous qj/asi-easernents which 
were attached to the same and which were necessary for the enjoyment of the 
building in the way in which it was enjoyed at the time^of the partition. 

In support of this contention several cases have been cited, of which it is 
necessary only to refer to the following, namely, Rataiiji Hoimanji v. Edalji 
Hor7>iU}ip, (1871) 8 Bom. H. C., O. C.. 181 ; Amuttol liussool v. Jhoonmck Singh, 
(1875) 24 W. R, 345 ; Charu SurnoJcar v. Doknuri Chunder Thakoor, (1882) 
I. fj. R., 8 Cal., 956 ; and Bnhjr. Chunder Sen v. Lalmoni Dasi, (1887) I. L. K., 
14 Cal. 797. 

On the other hand it is contended lor the rcsi)()ndent that the rule of 
English law which i'uplies a grant of an easement upon severance of tenements 
is one that does not apply to this country, that even if such a rule could apply 
to a case of severance by the act of partie.s it can have no application to a case 
like this, v/here severance is effected by a decree of Courr., and that, in a c.ase 
like the pi’osent, the rights of the parties should be determined solely with 
reference to tlie decree made in the partition suit. 

No douht the riglits of the parties must bo primarily determined with refer- 
ence to tlie terms of tlio decree in the partition suit If tlic decree had 
contained any express provision one way or anotlior hearing on the present 
point, such provision would have to be given effect to quite irrespective of any 
rule of law with regard to an implied grant of an easement upon severance of 
tenements. But there is no express i)rovision in the decree hearing upon the 
present question. 

One thing, however, is do ir from tlie terms of the decree in the partition 
s'lit, that the decree was made liy consent of parties ; that what was divided 
was not merely tlie land, liut the land with the building standing on it ; and 
that a certain portion of the land witli the buildings, as indicated in the plaint 
referred to in the decree, is allotted to the plaintiff' and a certain other portion 
to the defendant. 

[521] That being so, the question is whether the appellant who had 
allotted to her a portion of the house, that is the land with the building standing 
thereon, had that |)ortion allotted to her with these apparent and continuous 
q/ia-sZ-easements, which are necessary for the enjoyment of tlie liuilding as a 
building, or whether she got simply the land allotted to her with the building 
then standing thereon, which might any d^y by the action of hei* co-sharer be 
converted into an uninhabitable building. 

There being no enactment of the Legislature applicable to a case like this, 
the question we have stated will have to be answered with reference to the 
principles of justice, equity and good conscience ; and the Courts in this country 
have considered the rule of English law known as the doctrine of implied grant 
of easements upon severance of tenements, as being in accordanee with justice, 
equity and good conscience. This will appear from the cases to which we 
have referred above. 

It was urged that the question, whether the rule applied to a case in 
which seferance is eff ected by a decree of Court, was raised in the case oiBolye 
Chunder Sen v. Lalmoni Dasi, (1897) I. L. R., 14 Cal., 797, but was considered 
by the learned Judges who tried that case to be one of considerable difficulty 
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and was left undetermined ; and that the rule of implied grant of easements 
ought not to apply to such cases because that rule is based either upon the 
principle that no man can derogate from his own grant or upon a presumption 
as to the intention of the parties by whom severance is effected ; and neither 
of these two can apply to a case where severance is made by a decree of Court. 

No doubt there is considerable force in this argument, but it is unnecessary 
to decide the broad question in this particular case, the partition here being 
effected, not by the Cpurt as in a contested suit, but by consent of parties, the 
Court merely recording that consent. 

That being so, we are not precluded from applying to this case the 
principle of presumed grant of easements upon severance of tenements. 

It was further contended that we should not apply to a [522] case where 
parties come to a })artitioQ the rules applicable to a case where the owner of 
an entire tenement alienates a portion, or simultaneously alienates different 
portions of the whole to different persons ; and that in a case where a partition 
is effected by parties the dominant consideration in their minds is that each 
should acquire a portion which he could enjoy without interference by his co- 
sharer. But there is another and a more important matter to consider, and 
that is this : In dividing property, the valueof each divided portion ordinarily 
is assessed with reference to its existing condition, and in the present case 
there is nothing to show that any other consideration guided the parties. 

On a full consideration of these matters we think that it would accord 
best with the rules of justice, equity and good conscience to hold that the 
plaintiff hy the partition in question got the portion allotted to her, with the 
passages for light and air which are found hy the first Court to he necessary 
for the enjoyment of that portion in the way in which it used to be 
enjoyed, and tliat the absence of any express provision in the decree does not 
stand ill the way of the plaintiff’s claiming the right to those passages for light 
and air. 

It was urged that if the decree of the Court of Appeal below is set aside, 
the case ought to go back. We have considered the grounds of appeal urged 
before the Lower Appellate Court hy the defendant, and we do not think that 
any question of fact was raised in the appeal for the decision of which a remand 
would be necessary. 

The questions raised were all in substance questions of law which have 
been disposed of by the observations made above. 

The result then is that tiie decree of the Lower Appellate Court will be set 
side, and that of the first Court restored with costs in this and the Lower 
Appellate Court. 

S. C. G. Appeal allowed. 

NOTB8. 

[See also (1898) 3 C.VV.N., 407 ; 16 I.C., 893 ; 24 552 ; 16 C.L.J., 417.J 
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[ 628 ] PRIVY COUNCIL. 

The 17th November and 10th December, 1898, 

Prebent : 

Lords Ashbourne, Hobhouse. Macnaghten, and Morris, 
and Sir R. Couch. 

Muhammad Mehndi Ali Khan Reprenenfcabive of Plaintifl' 

versus 

Muhammad Yasin Khan and others Defendants. 

[On appeal from the Court of the Judicial Commissioner of Oudh.] 

Oudh Land Bevenue Act (XV 11 of 1876), sections 121, 123 —Transfer of 

shares of under -proprietors in arrears of rent — Bight to interest on rent 
from transferee— Oudh Bent Act (XXIl of 1886), section 141. 

Under the Oudh Laud Revenue Act, 1876, sections 121, 123, the shares of defaulting 
under-proprietors were transferred to three of them who offered to pay. The present suit 
'Was Jsrought by the superior proprietor, the talukbdar, in whoso estate the mehal was com- 
prised, against the whole body of under-proprietors, for arrears of rent accrued, while the 
term of the above transfer was running. 

Held, that the provision in section 123 of the Oudh Land Revenue Act, 1876 to the 
‘effect that such transfer shall not affect the joint liability of the co-sharers of the mehal, 
had not the effect of charging the co-sharers other than the throe transferees with any liability 
for rent accrued during the term of the transfer. 

Interest was also claimed, but as to this it was held, that undcr-proprietors were not 
tenants within the meaning of the Oudh Rent Act, 1886, section 141, providing for payment 
of interest on rents due from tenants 

Appeal from a decree (ist November 1894) of the Judicial Commissioner’s 
Court, affirming a decree (14th October 1890) of the Deputy Commissioner 
of Sultanpur. 

This suit was brought on the 4th June 1890 under the provisions of clause 
3, section 108, of the Oudh Rent Act, XXII of 1886, in the Court of the Deputy 
Commissioner, by the father of the present appellant, the talukbdar of Uasam- 
pur, as superior proprietor of mehal Sewar, within the talukh, .against the 
under proprietors of that mehal for the recovery of lls, 10,761, arrears of rent, 
with interest thereon, for the years 1294, 1297, Fasli, alleged to be due from 
the defendants as a joint body, numbering forty-four. 

[ 624 ] Under sections 121 and 123 of Act XVII of 1876, the Oudh Land 
Revenue Act, the shares of all hut three of the under-proprietors bad been 
transferred to those three named Hubdar Khan, father of Yasin, tlie first res- 
pondent, to Gujadhar Singh, the second, and to Roghuhar Singh, the third, for 
a term of ten years.' That was effected on the 10th September 1881. 

The question raised and decided on this appeal related to the liability of 
the original oo-sharers of the mehal to be charged with rent due to the superior 
proprietor, that liability being now alleged on the default of the above three to 
pay rent accrued due on the whole mehal since the transfer. 

The fleets are stated in their Lordships' judgment. 

For the defence it was answered that only the three, to whom the ten 
years' transfer had been made, were liable for the rent claimed ; ail the others 
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bein^ out of possession and having no inanageiuent of the property. It was 
also contended, on the issue of tlioir liability, that upon this question there had 
been already an adjudication by a former Deputy Commissioner on a claim for 
rent, which was decreed against the three transferees only down to 1291 Fasli. 
That had heon decided between the parties, or those whom the present litigants 
represented, on the 10th March 1884. 

The Court of First Instance decided this suit in favour of the under- 
proprietors, deprived for tlie above stated period, holding them not liable in 
consequence of the *transfor But, on concluding his judgment, the Deputy 
Commissioner observed that it was premature to decide whether the saleable 
interest of the three defendants, by whom he decreed the rent to be payable, 
as the result of their having possession of the whole mehal, was limited to 
their own rights as three under- proprietors, or extended to the rights of the 
other under-propi ietors as well. 

The judgiuent of the Judicial Commissioner and of the Additional Judicial 
Comnjissioner, forming the Court, was that the question of the liability of the 
respondents, other than the three transferees, was a matter already adjudged in 
the former decision above referred to (section 13 of the Civil Procedure Code). 

On the plain till’s appeal, — 

[525] Mr. C. W. Arnthoon, for the appellant, argued that there was error in 
the judgments of tlie Courts below. The transfer had been made with 
liability continuing on the village; and the question should have been held to 
he whether the Deputy Commissioner liad not made a transfer of only the 
temporary possession of the village, with the right, title, and interest remaining 
in the village community of under- proprietors. There was no dispute as to the 
proceeding that had been taken under the Kent Act, XIX ol 1808, and the Land 
Revenue Act, XVII of 1876. The question had not been fully contested in 
1884 ; and the Appellate Court should have disposed of the question arising on 
the merits, and on the construction of section 123. The argument was that 
the transfer for ten \oars Jiad not operated to deprive the landlord of his 
right over the sub-settlement tenun?, mcihal Sevvar, as his security, and as a 
tenure upon whicli he lield a lien for the rent due to him. Independently of 
the express reservation of liability in section 123, the joint liability of the 
co-sharers in the mehal rested upon general principle, and could only be 
taken away by some definite enactment. Tlie question bad been really raised 
whether tlie saleable interest of the under-proprietors w’as limited, after a 
general default by the village community, to' the interests of three judgment- 
debtors to whom the tenure liad been transferred for ten years ; in other 
woids, whether the charge for the rent on the village extended to the interests 
of the other under-]jrnprietors, or did not so extend. It was submitted that 
it should have been decided that the uiidcr-proprietary title of tlie respondents 
as a body was liable to attachment and sale in satisfaction of tlie claim of the 
superior proprietor for rent in arrear. It was a further (piestion whether 
interest was not payable on tlie arrears of nmt for which decrees had 
been made. Jteferenco was made to the Oudli Rent Act, XXII of 1886^ 
section 141. # 

The respondents did not appear. 

Afterwards, on the 10th December, their Lordships’ judgment was 
delivered by 

Lord Hobhoiiae. — The plaintiff in this suit is the talukhdar of^Hasainpur. 
The first three defendants were at the institution [526] of the suit 
transferees of the mehal Sewar, part of the talukh, for the remainder of a term 
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of 10 years. The other 44 defendants were entitled to sub-proprietary jyghts 
within the same mehal, subject to the transfer. The plaintiff is entitled to rent 
in respect of the entire mehal amounting to about Rs. 2,670 per annum. His 
suit is brought for arrears of rent which accrued while the term was running. 
The transferees have no defence to the suit. The other 44 defendants 
assert that they are not liable, and so it has been held first by the Deputy 
Commissioner and afterwards by the Court of the Judicial Commissioner. 
No one has appeared to oppose the talukbdar’s appeal to Her Majesty in 
Council. •• 

The transfer was effected in the year 1881 by the Deputy Commissioner 
acting under powers given by the Oudh Rent Act of 1868, section ]2o, and 
the Oudh Land Revenue Act of 1876, section 121. It seems that for some years 
the under-proprietors had failed to pay rent, that the Deputy Cominis.sioner had 
entered into management under the Rent Act without any beneficial result, 
and after a while had recourse to the powers given hy the Revenue Act to 
transfer the shares of the defaulters to the three defendants, who were also 
defaulting shareholders, hut were backed up by a mahajun, who found the 
requisite funds. From tlie date of the transfer the otlier co-shareis were 
no longer in legal possession, except that a certain quantity of nyjote or sir 
land was reserved to some of them at rents stated in the Deputy Commissioner’s 
order. 

Each of tlie parties has contended tliat the point in issue has been 
previously decided in his favour and cannot be re opened. In 1881 the plaintiff' 
brought a similar suit in which the defendants other tlian the transferees 
denied their liahiJity, and the then Deputy Commissioner Mr. Harrington gave 
the plaintiff a decree against the throe transferees only. In 1885 the plaintiff* 
again brought a similar suit, which being for a smaller amount was })rougbt in 
the Court of an inferioi* range of jurisdiction, that of the Extra Assistant 
Commissioner, which would not bo competent to entertain the present suit. 
The learned Judge decided in favour of the talukhdar on the ground which 
will bo mentioned presently. 

[ 527 ] The Deputy Commissioner in this suit held that he ought to decide 
it on its owm merits, and lie held that, however the decree might work out in 
execution against the transferees, which it \vhs premature to decide, the plaintiff 
could not have a decree against anybody else. The Judicial Commissioners 
took the view that the judgment of 1884, being made by a Court competent 
to decide the present case, is binding now, whereas tliat of 1885, heing 
made by a Court not so compotent, is not. Therefore they do noc decide the 
suit on its merits. Witliout at all intimating that the Judicial Commissioners 
have erred, their Lordships doubt whether the judgment of 1884, wliich is the 
only evidence before them of that suit, sulficiontly discloses what was really 
contested and decided there, so that they can confidently hold tlie present issue 
to bo m judicata. In that judgment it appears that the plaintiff admitted the 
plea of the defendants consequently upon the admission of the three transferees 
that they were liable. It may possibly have been that the plaintiff was 
satisfied with the security of the transferees for the smaller amount then in 
dispute, and did not choose to contest the disputed point, it is safer to pass 
by this point without expressing any opinion upon it. 

As to the merits Mr. Arathoou has not succeeded in impressing their 
Lordships with any substantial doubts. It is a startling thing to be told that 
under- proprietors, whose beneficial interest has been transferred by an official 
act to persons who thereby become possessors of the whole mehal, still remain 
liable to pay rent to the talukhdar. To produce that result the appellant 
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relie? on section 123 of the Land Revenue Act, which provides that the 
procedure of transfer shall not affect the joint liability of the co-sharers of 
the mehal. That provision was the basis of the judgment 1885, in which the 
learned Judge observed with much truth that apparently the principle would 
seem to be entailing hardship on the excluded proprietors, for those are not in 
possession of their shares ; on the other hand the transferees are in possession 
and they alone should be held liable for the talukhdar's demand.” Fortunately 
the language of the Act is not calculated to work such a glaring injustice. Such 
liability as the co- sharers incur, whether to the Government or [5283 to the 
talukhdar, is to remain joint as before; but there is no provision for charging 
them with any liability at all when they have been deprived of the property 
in respect of which liability arises. In fact they have ceased for the time to 
be co-sharers, and during that time they have no liability, joint or other, 
directly to the talukhdar. 

Then Mr Arathoon relies on the fact that sir land is reserved fora number, 
by no means all, of the defendants. The ansvvoris that no claim in respect of 
that land has been raised in this suit. Probably no such claim exists, but it 
is sufficient to say now that, if there is any, it must rest on quite different 
grounds to the claim for rent issuing out of the whole talukh, and must raise 
quite different issues which have never been tried. 

A minor point in the appeal relates to the talukhdar’s claim for interest 
upon arrears of rent due from the three transferees. It is stated by the 
Deputy Commissioner that interest on arrears of revenue is not chargeable 
against talukhdars, and he holds that arrears of rent duo from sub -proprietors 
should be subject to the same incident. The Rent Act of 1886, section 141, 
provides for interest on rents due from tenants, but Mr. Arathoon does not 
contend that these sub-proprietors are tenants, and he cannot adduce any 
other law by wdiich such arrears are made to carry interest. 

The appeal fails on all grounds. Their Lordships wull humbly advise Her 
Majesty to dismiss it. 

Appeal dismissed. 

Solicitors for the Appellant : Messrs. T. L, Wilson <(; Co, 

C. B. 


NOTES. 

£ Sec also (1904) 26 All., 299 P.G. J 



BUJHA BOY V. BAM KUMAB PEBSHAD [1899] l.L.R. 26 Cal. 629 
[829] APPELLATE CIVIL. 

'The 16th February, 1899, 

Present : 

Mr. Justice Ghose and Mb. Justice Stevens. 

Bujha Soy Judgment-debtor 

verms «• 

Ram Kumar Perahad Auction-purchaser.^ 

Appeal— Order amending sale-certificate — Order granting application for review 
of order — Civil Procedure Code (8ct XIV of 1HH2), section 244 — 
Question relating to execution of decree. 

No appeal lies from an order granting an application for the amendment ofasalc- 
certificatc. 

Bhitnal Das v. Oanesha Koer, (1897) 1 C. W. N., 658, approved. 

The facts of this case, so far as they are necessary for the purposes of this 
report, are as follows : — 

The auction -purchaser, who was also the decree-holder, made an applica- 
tion on the 26th of October 1895, in the Court of the First Subordinate Judge 
at Arrah, for delivery of possession of two plots of land purchased ; but the 
application was rejected by the Subordinate Judge on the 7th of December 
1895, on the ground that the boundaries of the plots of land, as given in the 
application, did not tally with those given in the sale-certificate. Thereupon 
the auction-purchaser presented a petition, purporting to be an application for 
a review of the order of tlio 7th of December 1895, and praying for a rectifica- 
tion of the sale-certificate ns to boundaries. This application was treated by 
the Subordinate Judge as one for review under section 623 of the Civil Proce- 
dure Code; and on the 13th of June 1896, the Court granted the review and 
set aside the order complained of. Eventually, after going into evidence, the 
Subordinate Judge passed an order on the 2nd September 1897, amending the 
sale- certificate in the manner applied for, as regards plot No. 2 only. 

[630] The judgment-debtor appealed to the High Court against the order 
of the lower Court, dated the 2nd of September 1897, and also took objection 
to the order, dated the 13th of June 1896. 

Babu Saligram Singh and Babu Mahabir Sahay, for the Appellant. 

Mr. C. Gregory, and Babu Makhan Lai, for the Respondent. 

On behalf of the respondent a preliminary objection was taken that the 
appeal did not lie. 

The judfiment of the High Court (Ghose and Stevens, JJ.) was as 
follows : — 

This is an appeal against an order of the Subordinate Judge of Shahabad, 
dated the 2nd September 1897, directing that a sale-certificate granted to the 
auction -purchaser — the decree- holder at whose instance a certain property was 
sold — be amended, as prayed for by the said auction -purchaser. 

It appears that the auction-purchaser had previously made an application 
for delivery of possession in accordance with the boundaries which he set 
forth as thp correct boundaries of the lands which had been sold ; but his 

* Appeal from Original Order No. 408 ot 1897, against the order of Babu Hare Kristna 
Chatter ji, Subordinate Judge ot Shahabad, dated the 2nd of September 1897. 
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prayer was refused on the 7bii December 1895, upon the ground that the 
boundaries as set forth by him did not agree with those in the certificate of 
sale. An application was subsequently made on the 27th February 1896, 
for amendment of the sale-certificate. It was treated as an application for 
review under section 023 of the Code ; and a review was granted on the 13th 
June 1896. An investigation was then ordered, the result of which was that 
on the 2nd September 1897, an order was made, directing the amendment of 
the sale-certificate in the minnor a])plied fin* by the auction-purchaser as far 
as one of the plots, vfz.. No. 2, was concerned. In tliis appeal, the propriety 
of the order of the 2nd of Sopr.omher 1897, as also that of the order dated the 
13th June 1896, granting the review, have been questioned. The respondent, 
however, has raised a inelim inary objection upon the ground that no appeal 
lies to this Court against the order complained against. We think that 
this objection must prevail. The Code does not provide for an appeal 
[931] against such an order. The only section of the Code which the appellant 
relies upon is section 214, it being contended that the question raised was one 
relating to the execution, discliarge or satisfaction of the decree. We are 
unable to accept this contention as correct ; for the decree itself has already been 
executed, and no question now arises in relation to the execution thereof, the 
only question being wliether the certificate given to the auction- purchaser 
gives a right description of the property sold. In this view, vve are supported 
by the case of Hhnnal U is v. Oaii^slia Koar, (1897) L C. W. N., 658, decided 
by Trevelyan and Stevens, dJ. Wo hold that this appeal is incompetent, 
and must therefore he dismissed. 

Wo have, however, been asked to deal with this appeal as an application 
under section 622 of tlie Code, l)ut we do not think we ought to do so in 
the present proceedings. 

Wo make no order as to costs in this appeal. 

M. N. R. Appeal dismissed. 


NOTES. 

[This wa. f.Rlowud in (1U01| 23 All., 476; (1900) 7 C.L.J.. 436; soc also (1904) 
6C.L.J , 749. 

A Court hii-. ail inherent jurisdiction tu ainond a s.ile rcrlilicate which incorrectly 
describes the pronortv actiiiUy sold : (1913) 19 C.L.J., 209.] 

[ 26 Cal. 531 ) 

The '^7Lh Janiianj, 1609. 

Present : 

Mu. JlTsTlCE (iHOSE AND MU. JUSTICE 8TEVENS. 

Ganu Singh Plaintitt’ 

iwr.siis 

Jangi Lai and others Defendants. ' 

Attachment — Attachment before fudijmenl, Effect of — Ahmation during 
aUachment -Civil Procedure Code {Act XIV of 1H82), 
sections 4814^1, 486, 4S7, 488, 480, 400, *47G. 

Any private alienation of a property att.iched before judgment, during the cuiitinuunco 
of the attachment, is void as against all claim.s ciifaroi^able under the attachment. 

* Appeal from Appellate Decree, No. 1168 of 1897, against the decree 5f A. Mackie, 
Ksf].. District Judge of Tirhoot, dated the 15th of May 1897, atlirmiiig the decree of Moulvie 
Ali Ahmed, Mun-iif of Mozufferporc, dated the 2Bth of July, 1896. 
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The efiect of an attachment of a property under the Civil Procedure Code, whether 
made before or after decree, is the same provided that in the former case a decree is made 
for the plaintiff at whose instance the attachment takes place. 

Baj C hinder Roy v. Isser Chunder Boy, (1865) Bourke, O. 0., 139, referred to. 

[532] Thk facts of the case, so far as they are necessary for the purposes 
of this report, are as follows : — 

The defendants (Ist party) Jangi Lai, Bhagwati Pershad, and fnderdan 
Pershad, brought a suit on a bond against the defendants (2nd party), llarihar 
Singh, Posa Singh, and Karndihil Singh, in the Court of the Additional Munsif 
at Mozufferpore, and before judgment had 4 annas share of a certain putti 
belonging to the defendants (2nd party) attached on the .‘lOth Octohor ISSb. 
While the said attachment was subsisting, the plaintitf Ganu Singh, it is alleged, 
purchased from the defendants (2nd party). 4 gundas and odd share of the 
property attached, by a kobala, dat(3d the 9tli June 1H94. During execution 
proceedings instituted by Jangi and others, who had succeeded in their suit, 
Ganu Singh objected and his objection was disallowed with regard to the said 
4 gundas and odd share. Tliereupon Ganu Singh brought a suit for the said 
share, and the Munsif dismissed the suit, the decision of the Munsiff being 
confirmed on appeal to the Judge of Tirhoob. 

The plaintiff appealed to the High Court. 

Bahu (Jmakali Mukarjee and Bahu Lakshvii Narnyan Singh for the 
Appellant. 

Bahu Sarada Cliaran Miitcr and Bahu Shorasi Uharan Mitter, for the 
Respondents. 

The judgment of the High Court (Ghose and Stevens, JJ). was as follows: — 

This appeal arises out of asuitiu which the plaintiff', w'ho is the appellant 
before us, asked fur a declaration of his title in respect to a 4 gundas odd share 
in a certain property as acquired by him under a hill of sale executed by the 
defendant, second party, Harihar Singh, on the 9bh Juno 1894. The respond- 
ents before us, Bahu Jangi Lai and others, who are the creditors of llarihar 
Singh, on the institution of a suit against that individual for recovery of a 
certain amount of money, obtained an attachment before judgment of the 
4 gundas and odd share of the property. 

The Courts below have dismissed the suit upon the ground [533] that 
the sale of the plaintiff' on the 9tli June 1891, while the attachment before 
judgment was subsisting, was had in law, and that tlierefore die plaintiff is 
not entitled to judgment. 

It has, however, been argiusd before us by the learned Vakil on behalf 
of the plaintiff that the Courts below, before giving effect to the attachment 
before judgment, ought to have determined wiiether that attachment liad been 
made in accordance with the provisions of the Civil Procedure Code. It has 
also been argued that that attachment did not pi event the judgment-debtor 
Harihar Singh from alienating his property to the plaintiff. 

As regards the first point raised before us, it seems to he quite clear, 
looking at the judgments of both the Courts below, that there really was no 
dispute between the parties, that there was an attachment, and that the 
attachment W’as duly made. That being so, we are of opinion that we should 
not interfere with the judgments of the Couj-bs below upon this ground. 

As to the other question, namely what may be the effect of the attachment 
before judgpient, it seems to us, upon a consideration of sections 483 to 490 
of the Code of Civil Procedure, read with the sections which deal with attach- 
ment after judgment, in course of the execution of a decree, that the effect of 
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an attachment, whether it he before or after decree, is the same, provided that 
in the former case a decree is made for the plaintiff, at whose instance ther 
attachment takes place. It will be observed that the main object of an attach- 
ment before judgment is to enable the plaintiff to realize the amount of the> 
decree, supposing a decree is eventually made, from the defendant’s property. 
Section 483 provides that "if at any stage of any suit the plaintiff satisfies 
the Court by affidavit or otherwise that the defendant with intent to obstruct 
or delay the execution of any decree that may be passed against him is about, 
to dispose of the whgle or any part of his property,” and so on, " the plaintiff 
may apply to the Court to call upon the defendant to furnish security to satisfy 
any decree that may be passed against him, and, on his failing to give such 
security, to direct that any portion of his property within the jurisdiction of 
the [634] Court shall be attached until further order of the Court.” Section 
484 empowers the Court to call upon the defendant, either to furnish security 
to produce and place at the disposal of the Court when required, the property 
sought to be attached, or such portion thereof as may be sufficient to satisfy 
the decree, or to appear and show cause why he should not furnish security. 
Section 485 lays down that in the event of the defendant failing to show cause 
or to furnish the required security, " the Court may order that the property 
specified in the application, or such portion thereof as appears sufficient to 
satisfy any decree which may be passed in the suit, shall be attached.” 
Section 486 provides that " the attachment shall be made in the manner herein 
provided for the attachment of property in execution of a decree for money.” 
Section 487 says: "If any claim be preferred to the property attached before 
judgment, such claim shall be investigated in the manner hereinbefore 
provided for the investigation of claims to property attached in execution 
of a decree for money,” Then we have section 488, in which it is 
laid down that, " when an order of attachment before judgment is passed, the 
Court which passed the order shall remove the attachment whenever the defend- 
ant furnishes the security required together with security for the costs of the 
attachment, or when the suit is dismissed,” clearly indicating that in the 
event of the suit not being dismissed but decreed, the attachment shall subsist. 
Section 489 then provides that " attachment before judgment shall not affect 
the rights, existing prior to the attachment, of persons not parties to the suit^ 
nor bar any person holding a decree against the defendant from applying for 
the sale of the property under attachment in execution of such decree.” It 
would seem that, save and except in these two classes of cases, the intention 
of the Legislature is that an attachment before judgment should bo fully opera- 
tive. Then we have section 490 providing’ that "when property is under 
attachment by virtue of the provisions of this chapter, and a decree is given in 
favour of the plaintiff, it shall not be necessary to re-attach the property in 
execution of such decree.” 

This section confirms the view which we have just expressed. No doubt^ 
as has been pointed out by the learned Vakil for [536] the appellant, there 
is no distinct provision in Chapter XXX IV of the Code, which deals with 
arrest and attachment before judgment, similar to that which is to be found in 
section 276 of the Code, viz., that when an attachment is made in execution 
of a decree, alienation of the property so attached during the continuation of 
the attachment shall be void as against all claims enforceable under the attach- 
ment. But locking at the various sections to which we have just referred as 
a whole, there can be very little or no doubt that the Legislature intended that 
the same effect should be given to an attachment before judgment as fs expressly 
provided in section 276 in respect to an attachment in execution of a decree^ 
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In this view we think we are supported hy the decision in the case Raj 
Chunder Boy v. Isser Chunder Roy, (1865) Bourke, O. C., 139, where Mr. 
Justice Norman, referriug tothe provisions of the old Code in regard to attach- 
ment before judgment, expressed the opinion that the process in attachment 
before judgment is in all respects the same as in cases of attachment after 
judgment, and that the efiFect, namely, of binding the property so as to 
prevent private alienation, is the same in both cases. No doubt, as has been 
pointed out by the learned Vakil for the appellant, the precise question that the 
learned Judge had to decide in that case was different from that with which 
we have to deal here ; but the reasoning upon which that decision was arrived 
at, is the reasoning which we think we m iy well adopt in this case. If we 
were to adopt the opposite view, an attachment before judgment would be 
entirely futile and of no efficacy whatever. 

In this view of the matter, we are of opinion that the Courts below have 
come to a right conclusion. The result is that the appeal must he dismissed 
with costs. 

M. N. R. Appeal dismissed. 


[536] The 21st February, 1899, 

Present : 

Sir Francis W. Maclean, K.C.I.E., Chief Justice, and 
Mr. Justice Banerjee. 


Nagendra Nath Basu and another Plaintiffs 

versus 

Satadal Basini Basu Defendant.” 


Land Registration Act {BengaV Act VII of 1876), section 78 Suit for rent, 
without registration of name, whether maintainable by the legal representatives 
— Succession Certificate Act (Act VII of 1889), section I, 
cL (2) — Debt, Meaning of. 

A Ruit for rent, accruing duo partly during the lifetime of a registered proprietor, and 
partly after his death, was brought by his representatives ; the defence was that the suit 
was not maintainable inasmuch as the plaintiffs were not registered proprietors, and had 
no certificato under the Succession Certificate Act. 

Held, that section 78 of the Land Registration Act is not a bar to the realization of 
rent accruing due during the lifetime of the registered proprietor, but a suit for rent accruing 
due after the death of the registered proprietor is not maintainable, by his representatives, 
without having their names registered under the Land Registration Act. 

* Appeal from Appellate Decree No. 580 uf 1897, against the decree of Babu Bulloram 
Mullick, Bubbrdinate Judge of 24-Fergunnahs, dated the 12th of February 1897, reversing 
the decree of Babu Nritya Gopal Sarkar, Muhsif of Diamond Harbour, dated the 28th 
of August 189G. 


13 CAL.— 44 
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Held, also, that root is not a debt*' within the meaning of section 4 of the Succession 
Certificate Act, and therefore no certificate of succession is necessary. 

This appeal arose out of an action brought by the plaintiffs for recovery 
of arrears of rent which liad accrued between April and the 4th December 
1893. The father of the plaintiffs, who was a registered proprietor of the pro* 
perty in respect of which rent was claimed, died on the 19th September 1893, 
and his heirs sold the property on the 4th December in that year. The 
defence (Uiter alia) was that the suit was not maintainable, inasmuch as the 
plaintiff's had not registered their names under the provisions of the Land 
Eegistration Act. The Court of First Instance overruled the objection raised 
by the defendant, and decreed the plaintiffs* suit. On appeal, the Subordinate 
Judge set aside the decision of the first Court. From this decision the 
plaintiffs appealed to the High Court. 

[537] Dr. Ashutosh Moolcerjee for the Appellants. 

Bahu Tara Kishore Ghoivdhry for the Respondent. 

The following judgments were delivered by the High Court (MacLEAN, 
C.J., and Banerjee, J.) : — 

Maclean, C.J. — This case in my opinion does not fall within section 78 
of Bengal Act VII of 1876. 

The facts arc these : The father of the present plaintiffs was the registered 
proprietor of the property in question. He died on the 19th September 1893, 
and his heirs sold the property on the 4th December in that year. This suit 
is for the lecovery of the rents which accrued between April and the 4th 
December 1893. As regards the rent accruing between the 19th September 1893 
when the father, the registered proprietor, died, and the 4th December 1893, 
when his heirs sold the property, it cannot be recovered, for the plaintiffs must 
be regarded as suing as proprietors, and they were not registered as such, and 
consequently as regards that part of the claim they are successfully met by 
section 78 of Bengal Act Vll of 1876. But as regards the rent accruing between 
April and the particular date fixed for payment, which I understand was some 
day in July, they are entitled in my judgment to maintain the action to recover 
that amount as representatives of their late father. They are not suing as 
proprietors ; they are suing as his heirs, and anything they may recover will 
belong to his pstate. Otherwise, if a registered proprietor did not get in his 
rents, then sold the property to a purchaser who registered and the previous 
proprietor then died, his representatives could not recover the arrears of rent. 
This cannot be. The answer, as 1 have said; is that they are suing, not as 
themselves proprietors, hut as the legal representatives of the late registered 
proprietor, and section 78 does not apply to such a case. 

A case somewhat similar in principle to the present was recently decided 
by a Division Bench of this Court, of which I happened to be a member — 
Belchambersy. Hmsan AH, (1898) 2 G. W. N., 493. 

[538] It has been suggested that the plaintiffs cannot sue as representa- 
tives, inasmuch as they have no certificate in accordance with the provisions 
of section 4 of the Succession Certificate Act VII of 1894. That is successfully 
met by sub-section 2 of the section, which says that the word debt *' includes 
any debt exedpt rent. The debt in this case is for rent. 

Upon these grounds the appeal must be allowed to the extent I have 
indicated, and the appellant must have proportionate costs in this Court and in 
the Court below. 

Banerjee, J. — I am of the same opinion. I think as regards that 
portion of the claim which is for rent that accrued due during the lifetime of 
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the plaintiffs' father, that is the rent for the first quarter of the Bengali 
year 1300, that ib is not in any way barred by the provisions of section 78 of 
Bengal Act VII of 1876, because that portion of the rent the plaintiffs 
are entitled to claim not merely as proprietors, but also as the legal re- 
presentatives of the deceased proprietor who was registered under Bengal Act 
VII of 1876, and in whose lifetime it fell due. Section 78 bars the claim for 
rent only when the claim is made by the plaintiff as proprietor or manager 
of an estate or revenue-free property, in respect of which he is required by the 
Act to cause his name to be registered, and, as I have just stated above, the 
plaintiffs are entitled to make the claim, not as proprietors for the time when 
the rent accrued, but as legal representatives of the proprietor to whom the 
rent became due. 

Then, it was urged by the learned Vakil for the respondent that, if the 
plaintiffs claimed the rent as being money due to the estate of their deceased 
father, they must in the first place produce a succession certificate under section 4 
of Act VII of 1889, and in the second place, the claim would in that case be 
of the Small Cause Court class, and this second appeal would be barred by 
section 586 of the Code of Civil Procedure. 

As to the first contention, as has been pointed out by the learned Chief 
Justice, it is met by sub-section 2 of section 4 of Act VII of 1889. As to the 
second objection, that, I think, is met by article 8 of the second schedule 
of Act IX of 1887, [539] the claim made by the plaintiffs being one for 
rent. In taking this view, I do not overlook the principle of law that a party 
cannot, by any wilful unwarrantable addition to or modification of his claim, 
oust the jurisdiction of the Court in which the suit ought properly to have 
been brought. I do not think, having regard to the facts of this case, that it 
is one that comes within the application of that principle. 

In regard to the rest of the claim, I have nothing to add to what has 
been said by the learned Chief Justice. 

S. C. G. Appeal allowed, 

NOTES. 

[This was followed in (1899) 27 Cal., 535.] 


847 



I.L.K. 26 Cal. 540 
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[ 26 Cal. 589 ] 

The 28th February, 1899, 

Present : 

Sm Francis W. Maclean, K. C. I. E., Chief Justice, and 
Mr. Justice Banerjee. 


Hira Lai Ghoae, Miaor, by his Mother and next 

friend Eai Kamini Dassi Auction-purchaser 

versus 

Ghundra Kanto Ghose and others Judgment-debtors. 

Second appeal — Code of Civil Procedure [Act XIV of 1882), sections 2, 311 

and 588 — Decree — Fraud — Question relating to the execution of the decree 
hetiveen parties to the suit — Auciion-purcluiscr a third party. 

An application was mad^^ by the judgmcnt dcbtoi* against the decree-holder and the 
auction. purchaser, who was a third party, to have a sale set aside, on the ground of irregu- 
larity in publishing or conducting the sale, as also on the ground of fraud. The Court of First 
Instance rejected the application and refused to set aside the sale. On appeal to the Sub- 
ordinate Judge he reversed the decision of the first Court. On a second appeal bo the High 
Court by the auction-purchaser an objection was taken that no second appeal lay at his 
instance. 

Held, that, inasmuch as the application was under section 241 of the Civil Procedure 
Code, a second appeal would lie. The question of a right to a second appeal does not turn 
upon who may happen to be the appclUnt, but upon whether or not the case is one within 
section 244 of the Code. 

This appeal arose out of an application to set aside a sale. The allegation of 
the petitioners (two of the judgment-debtors) was that the sale took place about 
twelve years ago, and that they did not know of the sale until the auction- 
purchaser [540] instituted a regular suit against the judgment-debtor and 
others to obtain khas possession of the property, and summonses were served 
upon them. The Court of First Instance, having held that there was no 
evidence that the auction -purchaser fraudulently concealed the fact of the sale 
from the petitioners, refused to sot aside the sale on the ground that the 
application was barred by limitation. On appeal the Subordinate Judge 
reversed the decision of the first Court, holding that the application was not 
time-barred, but he did not decide the question whether there was any fraud 
in the case or not. Against this decision the auction-purchaser appealed to the 
High Court. 

Dr. Asutosh Mookerjee, and Bal)u Uepni Bchanj Ghose, for the Appellant. 

Babu Nilmadhuh Bose, and Babu Sib Chandra Palit, for the Respondent. 

The judgments of the High Court (Maclean, C.J., and Banerjee, J.) 
were as follow : — 

Maclean, C. J, — A preliminary objection is taken that no second appeal 
lies in this ca^se. The appeal arises out of an application by the judgment- 
debtor against the decree-holder and auction-purchaser, to have th'e sale, at 
whic h the latte r purchased the applicant’s property, set aside on the ground, 

♦•Appeal from Order No. 373 of 1898, against the Girder of Babu Kaila^h Ghuude^ 
Ma.5nnular. Subordinate Judge of Koolncah, dated the 6th of September 1898, reversing the 
order nf Babu Ganendronath Mookerjee, Mun.sil of Bagerhat, in the district of Jessore, 
dated the 4th of June 1898. 
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not only of the irregularity mentioned in section 311 of the Code of Civil Proce- 
dure, but also of fraud. The application is undoubtedly entitled under section 
244 of the Code ; and it is conceded that if the case fall witliin the provisions 
of that section, a second appeal will lie, but it is contended for the respondent 
that the appellant here being the auction -purchaser and so not a party to 
the suit, the case is not within the section, and that no second appeal lies. 
It is said that a second appeal will not lie when the appellant is neither the 
judgment-debtor nor the decree- holder. I do not think that this distinction 
is well founded. 

A Division Bench of this Court has recently decided in the case of Nemai 
Chand Kanji v. Deno Nath Kanji, (1898) 2 C. W. N., 691, that a [541] second 
appeal will lie, at the instance of the judgment-debtor, and that decision was 
followed by another Division Bench of this Court in the case of Bhubon 
Mohun Pal v. Nunda Lai Dey, (1899) Ante, p. 324. In both those cases, the 
appellant to the High Court was the judgment-debtor. 

I ought in passing to say that the case of Kinoo Khan v. Kaivbiz Mullah, 
(1897) 1 C. W. N., cc., was uncontested. We have sent for our judgment in 
that case, and it is clear that for some reason or other the case was not 
contested. It must not consequently be regarded as any authority. 

To appreciate whether a case is, or is not, within section 244, we must 

consider what the application wus, and whether at the time it was made, it 

was an application under the section. It was an application by the judg- 
ment-debtor against the decree- holder and the auction -purchaser, whose 
purchase had been confirmed, to have the sale set aside. The question was 

one between the parties to the suit in which the decree was passed, 

viz., the judgment-debtor and the decree-holder, relating to the execution 
of the decree, and was, undoubtedly, an application under that section. The 
circumstance that the auction-purchaser was a party to tlie application does 
not make it any the less a case under the section [see the case of Promnno 
Kumar Sanyal v. Kali Das Sanyal, (1892) I. L. R., 19 Cal., 683 : L. R., 19 I. 
A., 166] . If that be so a second appeal w^ould have lain at the instance of the 
judgment-debtor or the decree- holder. Why not at the instance of the auction- 
purchaser, who is the person most directly interested ? 

A narrow construction ought not to be placed on this section : see the 
case I have just cited. If the contention of the respondent were to prevail, 
we should have to face the anotnaly that both the judgment-debtor and the 
decree-holder would have a right of second appeal, but that thu auction- 
purchaser, whose sale has been conlirmed, and who is really more materially 
interested in the matter tlian the decree-holder, [842] would have no such 
right ; whilst if the case were properly within the section, he could not have 
brought a separate suit in which, if ho could liave brought it, he would have 
had an appeal to this Court. 

The question of a right to a second appeal does not turn upon who may 
happen to be the appellant, but upon whether or not the case is one within 
section 244. If, as has been held, both the judgment-debtor and the decree- holder 
have such a right, it is dillicult to appreciate upon what ground it should be 
denied to the auction-purchaser, who is equally a party to the proceedings, 
though not a party to the suit. The judgment-debtor brought the auction- 
purchaser before the Court, and now says that, having so brought him there, 
ho is not to have the same rights qiui appeal as either tho judgmet^-debtor or 
decree-holder, whilst, at the same time, he is to be taken as bound by the order 
and barred from bringing a separate suit. That does not seem to me to be right. 
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'Looking at the principle of the authorities to which I have referred, the 
contention of the respondent must, in my opinion, fail. 

Upon the merits the appellant is right. The Suboi*diDate Judge has 
decided that the respondent was not barred by the Statute of Limitation, and 
then has proceeded to say oil -hand that tlie sale must be set aside, without 
considering the evidence upon that question. The question of limitation must 
be taken as concluded ; but the case must go back to the lower Court for a 
decision upon the evidence whether the sale ought or ought not to be set aside. 
The costs will abide the result. 

Banerjee, J. — I am of the same opinion. The appeal arises out of an 
application for setting aside a sale in execution of a decree on the ground of 
fraud, and also on the ground of material irregularity in publishing and con- 
ducting the sale which has caused substantial injury to the judgment-debtors. 
The first Court rejected the application on the ground that it was barred by 
limitation. On appeal by the judgment-debtors, the Lower Appellate Court has 
reversed the order of the first Court and set aside the sale, holding that the 
application was saved from being barred by [843] limitation by virtue of the 
provisions of section 18 of the Limitation Act, as the decree-holder and the 
auction-purchaser had kept the judgment-debtors from the knowledge of their 
right to make this application by means of fraud. Against this order of the 
Lower Appellate Court the auction -purchaser has preferred this appeal on the 
ground that the Lower Appellate Court is wi'ong in setting aside the sale without 
coming to any finding either that the sale was brought about by fraud, or that 
it was vitiated fey irregularity leading to substantial injury. 

At the hearing of the appeal, a preliminary objection is taken by the learned 
Vakil for the respondent that no second appeal lies, as the case cannot come 
under section 244 of the Code of Civil Procedure, the question raised not being 
one between the parties to the suit, but being raised by the auction -purchaser, 
who was no party to the suit, and in support of this objection the case of 
Kinoo Khan v. Kawbiz Mullah, (1897) 1 C. W. N., cc., is cited. 

In answ^er to the objection it is urged by the learned Vakil for the 
appellant that the question whether a second appeal lies or not will have to be 
determined, not by considering who the appellant is, but by considering what 
the nature of the question is that was raised in the Court below and has been 
determined by the order appealed against. The question involved in the prelim- 
inary objection is not quite free from difficulty. After a careful consideration 
of the arguments on both sides, I am of opinion that, having regard to the 
circumstances of this case, the preliminary objection ought to be overruled. 

With reference to the case cited by the learned Vakil for the respondents, 
I do nob think it necessary for mo to say anything in addition to what has 
been said in the judgment of the learned Chief Justice. The judgment of this 
Court in that case proceeded upon the footing of there being really no contest 
as to the applicability of the preliminary objection to the case. 

Turning now to the reasons urged in support of the objection, I am of 
opinion that the real question for determination is whether what is appealed 
against is a decree within the meaning of section 2 of the Code of Civil Proce* 
dure. If it is a decree L544] within the definition given in that section, 
this second appeal lies. That definition includes an order determining any 
question mentioned or referred to in section 244, but not specified in section 
588. Now the question that has been determined in this case by the Lower 
Appellate Court is that the sale of the judgment-debtor’s property is liable to 
be set aside, it is not clearly stated on what grounds, but evidently, it would 
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seem, on the ground of fraud. That being so, the order appealed against has 
determined a question which is either mentioned or referred to in section 244, 
and which is not specified in section 588. For the question whether the sale 
should be set aside or should be allowed to stand, is a question that arose as 
between the judgment*debtors and the decree*holder, and was a question 
relating to the execution of the decree, and it is not specified in section 588, 
because clause 16 of section 588. which is the only portion of the section that 
can have any bearing upon the present case, contemplates only the setting 
aside of a sale on the ground of material irregularity in tffe conduct of the sale 
leading to substantial injury as provided in section 312 of the Code of Civil 
Procedure, and does not apply to an application for setting aside a sale on 
the ground of fraud. 

It was argued by the learned Vakil for the respondents that, although 
that may be so, still as the decree-holder is satisfied with the order of the Court 
below passed in favour of the judgment-debtors, and as the only person who 
questions the correctness of that order is the auction -purchaser, who is a third 
party, the case does not come under section 244 of the Code of Civil Procedure, 

But the question in the Court below was one between the parties to the 
suit, and though one of the parties interested in the determination of that 
question was the auction-purchaser, a third party, that circumstance could not 
take the case out of the scope of section 244. This must be taken to be 
settled by the decision of the Privy Council in the case of Prosunno Kxmar 
Sanyal v. Kali Das Sanyal, (1892) 1. L. B., 19 Cal., 688 : L. E., 19 I. A., 166. 
The fact of the decree-holder not appealing, but being apparently satisfied with 
the order of the Lower Appellate Court, does not make any difference because 
[518] what we have to consider is whether the order appealed against is one 
that determines any question mentioned or referred to in section 244, and not 
specified in section 588 ; and that condition is satisfied, though after the 
making of the order it might have been accepted by both parties to the suit 
and the order may be contested only by the auction -purchaser. 

Perhaps there may arise cases in which there may be no contest between 
the parties to the suit from the beginning, and in such cases it would be 
difficult to say that an appeal would lie at the instance of the auction -purchaser ; 
but that would be so, not because the auction-purchaser was the appellant, 
but because the question from the beginning was not one arising between the 
parties to the suit within the meaning of section 244 of the Code. That, how- 
ever, is not the case hero. The view I take is in accordance with the decision 
of this Court in the cases of Neniai Ghand Kanji v. Dino Nath Kanji, (1898) 2 
C.W.N., 691 ; and Bhuban Mohan Pal v. Nimda Lai Dey, (1899) Ante, p. 324. 

On the merits of the appeal, it is clear that the appellant’s contention ought 
to succeed. For all that the learned officiating Subordinate Judge has found is 
that as in consequence of the fraudulent conduct of the decree-holder and 
the auction-purchaser, the petitioners were kept from the knowledge of their 
right to have the sale set aside, the application is not barred by limitation. 
That may be quite true, and by reason of the fraudulent conduct of the decree- 
holder and the auction-purchaser, the applicant may be entitled to the 
extension of time provided for in section 18 of the Limitation Act ; and yet the 
sale may not be vitiated either by fraud or by any material irregularity which 
has led to substantial injury. The case must, therefore, go back to the Lower 
Appellate Court for the determination of the question whether the sale is so 
vitiated or not. 

8. 0, G. Appeal allowed ; case remanded. 


351 



l.L.p. 26 Cal. 846 


SHEO NANDAN BOY V. 


t NOTES. 

[ See tho Notes to 26 Cal., 324 supra. See also (1008) 32 Bom., .572 ; (1911) 13 C.L.J., 
635 : 15 O.W.N,, 685.] 


[546] The 2nd February, 1899, 

Present : 

Mr. Justice Banerjee and Mr. Justice Ramp ini. 


Sheo Nandan Roy Plaintiff 

versus 

Ajodh Roy and others Defendants. 


Bengal Tenancy Act {VIII of 1885), section 116 — Zerait land — Raiyat 
brought on zerait land by lessee, Right of on expiry of lease — 
Trespasser — Right of occupancy —Liability to Ejectment. 

Section llG of the Beng.il Tenancy Act applies even in a case whore a person is brought 
on the malik’s land as a raiyat hy a lessee for a term of years ; therefore such a 

person cannot acquire any right of occupancy or non*occupancy on the said land, and he, 
being a trespasser only on the expiry of the lease of the lessee, is liable to ejectment. 

Henderson v. Squire, (18G9) L. R., 4 Q. B., 170; Oomaiara Debia v. Peena Bibeg, (18G5) 
2 W. R., 155 ; and Rurxsh Chundgr Iloy Chowdhry Sree Kalee Modkerjee, (1874) 22 
\V. R., 274, referred to. 

Binad Lai Pakrashi v. Kalu Pramanik, (1893) 1. L. R., 20 Cal., 708, distinguished. 

This appeal arose out of an action brought by tho plaintiff to recover khas 
possession of certain lands. The allegation of the plaintiff was that the 
disputed lands were part and parcel of 27 bighas 6 chittaks of zerait land, of 
which one Mahomed Ishak was tho admitted proprietor, w^ho granted a thika 
lease of the said lands to one Ajodh Roy, which extended up to 1300 F. S. ; 
that on the expiry of Ajodh Roy’s lease in 1301 F. S. the said lands were 
settled with him ; and that on his atternijt to take possession he was resisted 
by the defendants. 

The defence was that out of the lands in. dispute 3 highas were the raiyati 
holding of the defendant Ajodh Roy and the remaining 6 bighas were the 
raiyati holding of the defendant Deva Roy, and that they had acquired a right 
of occupancy in them. 

The Munsif held that the lands were the zerait lands of the proprietor ; 
that Ajodh Roy, the former lessee, on the expiry of his [S47] lease had no title to 
the 3 bighas of land claimed by him, and that the remaining 6 bighas the 
defendant Deva Roy had a right to hold, inasmuch as he w^as holding tho lands 
as a raiyat under the former lessee, and accordingly he gave a decree for khas 
possession in respect of the 3 bighas claimed by Ajodh Roy, but dismissed 
tho suit in respect of the 6 bighas claimed by Deva Roy. 

On appeal by the plaintiff the Subordinate Judge affirmed the decision of 
the Munsif, holding that section 116 of the Bengal Tenancy Act did not apply 
to the case, as the plaintiff iiad failed to show that the disputed 6 bighas of 

• Appeal from Appellate Decree No. 2 of 1897 , again.st the decree of Babu Behary Lai 
Mullick. Subordinate Judge of Sarun, dated tho 12th of September 1896, affirming the decree 
of Babu Umosh Cbunder Sen, Munsif of Chupra, dated the 9tb of March 1896. 
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land had been held by the defendant Deva Roy under a lease for » term 
of years or from year to year. 

From this decision the plaintiff appealed to the High Court. 

Babu Lalcshmi Narayan Singh for the Appellant. 

Babu Amarendra Nath Ohatterjee, and Dr. Amtosh Mookerjee, for 
the Respondents. 

The judgment of the High Court (Banerjee and Ram pin!, JJ.) was 
as follows : — • 

This appeal arises out of a suit brought by the plaintiff, who is the lessee 
of the proprietor, to recover khas possession of certain lands, the area of 
which is stated in the plaint to be 9 bighas 10 cottahs, on the allegation that 
those lands are part of the zerait or private lands of the proprietor, and that 
the defendants have no right to remain on them. 

The defence was a denial of the fact that the lands were zerait, and the 
defendants claimed an occupancy right in them. 

The first Court found that the lands were the zerait lands of the pro- 
prietor : that out of the entire area claimed, which is stated as being 9 bighas 
only, a quantity of 3 bighas had been held by the defendant Ajodh Roy, the 
former lessee, without any title upon the expiry of his lease ; and that the 
remaining 6 bighas had been held by the defendant Deva Roy as a raiyat under 
the former lessee ; and it gave the plaintifi' a decree for khan possession in 
respect of the 3 bighas claimed [548] by the defendant Ajodh Roy, but 
dismissed the suit in respect of the 6 bighas claimed by Deva Roy. 

On appeal by the plaintiff, the Lower Appellate Court has affirmed the 
decree of the first Court, holding that section 116 of the Bengal Tenancy Act 
did not apply to this case, as the plaintiff had failed to show that the 6 bighas 
of land in question, which was found by the first Court to be the zerait land 
of the proprietor, had been held by the defendant Deva Roy under a lease for 
a term of years or under a lease from year to year. 

There was a cross- appeal by the defendant Deva Roy, in which it was 
urged that the first Court ought to have held that he was a raiyat with a 
right of occupancy. The cross-appeal was dismissed on the ground that it 
was unnecessary to determine in this case to what class of raiyats the defen- 
dant Deva Roy belonged. 

Against this decision of the Lower Apj^ellate Court the plaintiff has 
preferred this second appeal, and it is urged on his behalf, that section 116 
of the Bengal Tenancy Act applies to this case; secondly, that, if it does 
apply, the defendant Deva Roy had no right to remain on the lands after the 
expiry of the lease of the former thikadnr under whom he held ; and, thirdly^ 
that the Lower Appellate Court was wrong in not coming to any decision as 
regards the 10 cottahs of land in excess of the 3 bighas and 6 bighas in 
relation to which alone the rights of the parties had been determined by 
its judgment. 

The judgment of the Lower Appellate Court proceeds on the assumption 
that the lands were the proprietor's zerait lands. The learned Vakil for the 
appellant contends that the Lower Appellate Court has in effect affirmed the 
first Court’s finding that fche lands were the proprietor’s zerait lands. On the 
other hand, the learned Vakil for the respondents contends that there has 
been no affirmance of the finding of the first Court by the Lower Appellate Court 
on this point ; and that if the appellant’s contention on the point of law as to 
the meaning of section 116 of the Bengal Tenancy Act be given effect to, 
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it will be necesaarv to remand the case to the Lower Appellate Court for 
[549} a linding on the point whether the lands were the proprietor’s zerait 
lands or not. 

We are of opinion that the Lower Appellate Court has not come to any 
finding of its own upon the question whether the land in dispute was the 
proprietor’s zerait land, it having been unnecessary, in the view that it took 
of the law, to arrive at an> finding on the point ; and that if the view of the 
law taken by the Lower Appellate Court is not affirmed, the respondents are 
entitled to a remand, *as it was competent to them to ask the Lower Appellate 
Court to affirm the decree of dismissal made by the first Court upon the ground 
that the land was not the proprietor’s zerait land, they having in the first 
Court denied that the land wa?- zerait and the parties having gone to trial upon 
an issue on tliat point. Tliis being premised, let us see how far the opinion 
of the Lower Appellate Court that section llfi of the Bengal Tenancy Act is 
inapplicable this case is correct 

ft was found by the first Court that the lands were zerait, and for the 
purpose of the present question we must proceed upon the assumption that they 
are so. Tt is also found that the defendant Deva Roy came upon the land 
while it was held by the other defendant Ajodh Roy as a thikadar under the 
proprietor under a lease for a term of years ; and the question is whether these 
two circumstances are not sufficient to bring the case within section llGoflhe 
Bengal Tenancy Act. Wo are of opinion that this question ought to he answered 
in the affirmative. Tlie section says: “Nothing in Chapter V shall confer 
a right of occupancy in, and nothing in Chapter VT shall apply to, a proprietor’s 
private lands known in Bengal as khamar, nij ovnijiote, and in Behar as zerait, 
7iij, sir 01 kamal, when any such land is lield under a lease for a term of years 
or under a leise from year to year.” Here the lands, upon the assumption 
upon wliich we are now proceeding, were zerait lands, and they were held by 
the defendant Ajodh Roy under a lease for a term of years at the time when the 
defendant Deva Roy, who claims the benefit of Chapter V and to whom has 
been accorded the benefit of Chapter VI by the Court below, came upon the 
lands. Tlierefore, in our o])inion, the lands in dispute must be held to he excluded 
from the [550] operation of Chapter V, so far as it confers a right of occupancy, 
and also from the operation of Chapter VI of the Bengal Tenancy Act. 

It was argued liy the learned Vakil for the respondents that the true 
meaning of the section is this, that it excludes the operation of Chapters V and 
VI in respect of zerait lands only when such lands are held directly under the 
proprietor by the person who claims the benefit of either of those two chapters, 
under a lease for a term of years or under a lease from ^ear to year ; and that 
when such lands are held by the person claiming an occupancy or a non- 
occupancy right (and the bitter is a very substantial right, regard being had to 
.section 44 of tlie Act) not directly under the proprietor, but under a lessee, that 
is a tennro-lmider under the proprietor, the acquisition of an occupancy or a non- 
occupancy right, as the case may be, cannot be prevented ; in other words, that 
the section applies only to cases where the proprietor retains his zerait lands as 
sucli directly under him, without interposing any tenure-holder between him 
and the actual raiyat, and takes the precaution of letting in raiyats either under 
leases for terr^is of years or under leases from year to year. The language of 
the section is not very clear, and the question raised before us is not altogether 
free f^om doubt ; but after weighing the conflicting considerations that arise, we 
are uf opinion that the construction which the learned Vakil for the appellant 
seeks Ui ])ut upon it is the true construction, and our reason is shortly this ; 
As we understand the section, its object is evidently to exclude the proprietor’s 
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private lands from the operation of Chapters V and VI of the Bengal Tenancy 
Act, provided that the proprietor has taken a certain precaution which is indi- 
cated by the concluding words of the section, “ whore any such land is held 
under a lease for a term of years or under a lease from year to year.” The ques- 
tion then arises — held by whom ? The learned Vakil for the appellant answers 
** held by anyone whether a thikadar or a raiyat to whom the proprietor has let 
it out.” And this answer is quito in accordance with the language of the section, 
the Legislature not having said “ where such land is held by a raiyat."' 
On the other hand, the learned Vakil for the respondents contends tliat 
the section applies only where the land is held by a raiyat who alone 
[ 861 ] can claim the benefit of Chapters V and VI under a lease for a term of 
years or under a lease from year to year. But this construction is in the first 
place open to the objection that it interpolates the words, “ by a raiyat ” after 
the words “ is held. ” and in the second place there is this further difficulty in 
the way of our accepting it, that it would prevent the protection contemplated 
by tlie section from being operative, although the landlord may take the pre- 
caution of leasing the land to the person to whom he lets it for a term of years 
or from year to year. Take the case of a proprietor, for instance, who has 
lands that are admittedly his private lands, which are partially let out to raiyats 
under leases for short periods, and suppose tfiat he leases the whole of his 
zerait lands to a farmer for a term of years slightly longer than the longest 
term for which any of the raiyats holds the same. Upon the expiry of the 
lease to the farmer the landlord will be precluded from obtaining khas posses- 
sion from any of the )aiyats, because the raiyats will tlien have held the land 
after the expiry of their leases under the farmer, and after the interposition 
of the farmer or tenure- liolder had, according to the respondents* contention, 
destroyed tlie zerait character of the lands. We do not think that such a 
result could have been intended. If the proprietor lets out his private lands 
either under a lease for a term of years or under a lease from year to year, in 
our opinion he does all that is necessary to be done by him under section 116 
of the Bengal Tenancy Act to entitle liim to the protection of that section so 
as to have his zerait lands secured against being burdened with any occupancy 
or non-occupancy rights in favour of laiyats contemplated in Chapters V and 
VI ; and this liaving boon done with reference to the lands in dispute, section 
116 of the Bengal Tenancy Act applies to this case. 

Then arises the question, the subject of the second contention on behalf 
of the appellant, namely, whether upon that view of the case the defendant 
Deva Koy, on the expiry of the former thikadar s lease, ceased to have any 
right in the lands. He having been brought on the land by his landlord, who 
was a lessee under the proprietor for a limited term of years, primd Jacic his 
right would come to an end upon the expiry of bis landlord’s lease. This view 
is in accordance with general principles [552] — see the case of Henderson v. 
Squire, (1869) L. E., 4 Q. B., 170, and also the cases of Oonuitara Dobta v. 
Peena Bibee, (1866) 2 W.E., 166, and Hurish Chunder Roy Clwwdhry v. Sr^e 
Kalee Mukerjee, (1874) 22 W. K, 274. 

It was argued upon the authority of Binad Lai Pakrashi v. Kalii Pramanik, 
(1893) 20 Cal., 708, that tbo mere fact of the title of the person who 

inducts a raiyat upon any land ceasing or being non-existent, would not be 
sufficient to show that the raiyat" s title ceased or did not exist. We are of 
opinion that that case can have no application to a case like the present. Tho 
ground for the decision in that case was, as stated in the judgment of the 
learned Chief Justice, that the only right of the person who has obtained 
possession of the zamindari is to the rent payable fer the land and not to 
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obtain khas possession of the land itself unless he can do so under (he 
provisions of the l^engal Tenancy Act ; and that ground is not applicable to 
z&rait lands protected by section 116, the pritnary character of such lands 
being that the proprietor is entitled to be in khas possession of them, and no 
raiyat can acquire any occupancy or non-occupancy right in them. 

In this view of the case, and for the reasons we have stated at the outset, 
it becomes necessary to remand the case to the Lower Appellate Court for 
disposal after determination of the question whether the lands are really the 
proprietor’s zerait lands ; atid we think it is also necessary to remand it for 
the deteimination of the question raised in the third contention on behalf of 
the appellant, namely, what are the rights of the parties in respect of the 
tencottahs of land in regard to which the Courts below have come to 
no finding. 

The costs will abide the result. 

S. C. 0. Appeal allotved ; case remanded, 

NOTES. 

[ See also (1906) 34 Cal., 57 : 11 C.W.N., m : 5 C.L.J., 181 ; (1S14) ‘20 C.L.J., 448 .) 


[553] Thc'^6th January, 1399. 
Present : 

Mr. Justice Hill and Mr. Justice Rampini. 


Dilbar Sardar and another Defendants 

versus 

Hosein Ali Bepari Plaintiff." 


Co~Jiarcrs — Joint possession, Suit for —Effect of purchase of a right of 
occupancy, not transferable by custom, by a co-sharer Landlord 
without the consent of the other co-sharer — Abandonment 
— liighi to partition. 

In a suit to recover joint possession of an occupancy holding in respect of his share by a 
co-sbarer landlord, on the ground that the defendant acquired no title by the purchase of 
the said bolding, as it was not transferable by custom, and that there was an abandonment 
of the holding by the former tenant, the defence (inter alia) was that the plaintiff was not 
entitled to joint possession, aud that he could not get any relief except by bringing a suit for 
partition inasmuch as they (the plaintiff and the defendants) were joint proprietors. 

Held, that the plaintiff was entitled to tho relief claimed, and that the claim for joint 
possession without partition was maintainable. 

Watsm S Co. v. Ramchund Duti, (1890) I.L. R., 18 Cal., 10 : L. R., 17 I. A., 110 ; and 
Lacknieswar Singh v. Manowar llossein, (1891) I. L. R., 19 Cal., 253 : L. B., 19 I. A., 48, 
distinguished. 

The facts of this case are shortly these : The lands in dispute appertained to 
two ialiiks, of which the plaintiff was the owner of a fourteen annas share 

• Appeal from Appellate Decree No. 1592 of 1897, against tho decree of, Babu Juggod- 
durlav Mazumdar, Subordinate Judge of Darca, dated tho 14tb of July 1897, affirming the 
decree of Babu Rajani Nath Ghose, Munsif of Naraingunge, dated the dOth of 8e'pteiiiberT896. 


356 



tlOSElN ALI BEPARI [1899] 


26 Cal. (iS4 

and the remaining two annas belonged to the defendants Nos. 1 and 2. ^ The 
plaintiff’s allegation was that defendants Nos. 3 and 4 had rights of occupancy 
in the disputed lands ; that ‘defendant No. 1 purchased the occupancy holding 
of defendant No. 3 in execution of a decree for money against him, whilst the 
defendants Nos. 1 and 2 purchased the occupancy holding of defendant No. 4 
by a private sale ; that by the said purchases the defendants Nos. 1 and 2 did 
not acquire any right to the disputed lands, inasmuch as the right of occupancy 
was not transferable by custom or by local usage ; that the defendants had no 
right to retain possession of the said lands to the extent df the plaintiff's share 
[664] without his consent ; that defendants Nos. 3 and 4, since the sale, had 
abandoned the holding, and left the place, and that the plaintiff was entitled 
to recover possession of the disputed lands to the extent of his share, with 
mesne profits. 

There were two suits, and the defendants Nos. 1 and 2, in each of these 
suits, pleaded {inter aha) that the plaintiff’s claim was bad for misjoinder of 
causes of action ; that it was barred by limitation ; that inasmuch as they 
were co-sharers, the plaintiff’s claim for khas possession without partition 
was not maintainable ; and that there was not such a forfeiture of the right of 
occupancy as would entitle the plaintiff to get a decree for khas possession. 

The Munsif overruled the objections of the defendants, decreed the suits, 
and ordered that the plaintiff' should recover possession of the fourteen annas 
share of the disputed land in each of the suits in ijmali with the defendants 
Nos. 1 and 2. On appeal the Subordinate Judge confirmed the decision of the 
first Court. 

Against this decision the defendants appealed to the High Court. 

Babu Harendra Namyan Mitter, for the Appellants. 

Dr. Bash Behary Ghosh, and Babu Jogesh Chunder De, for the Respondent. 

The judgment of the High Court (Hill and Rampini, JJ.) was as 
follows : — 

The appellants in this Court are, it appears, co- proprietors with the ijlaintiff 
in a certain taluk^ the former holding a two-anna and the latter a fourteen - 
anna share thereof. 

It also appears that the appellants obtained a money decree against one 
of the tenants holding under the talukdars as a body, and in execution of that 
decree they brouglit the holding to sale, purchased it themselves, and obtained 
possession. The holding in question was an occupancy holding ; and it has 
been found, as a matter of fact, that in that particular locality occupancy 
holdings are not transferable without the consent of the landlord. 

The plaintiff brought the present suit for the purpose of regaining 
joint possession along witii the appellants of tlie lands comprised in the holding 
in question. 

[S6S] Both the Courts below have decreed in his favour, and have 
restored the plaintiff to joint possession of the land. 

In this Court it is contended that the form of the suit was misconceived, 
and that the plaintiff, if entitled to any relief wliatever, is entitled only to a 
partition of the estate. No authority has been cited for this proposition, but 
reliance has been placed upon a remark made in the judgment which was 
delivered in the case of Paiakdhari Bat v. Manners, (1895) I. L. R., 23 Cal., 
179 (185), which possibly, so far as it goes, may tend to sustain the contention. 
That, however, is merely an obiter dictum ; and there is no doubt that the view 
of this Court has been, so far as we are aware, for a long series of years to the 
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contrary effect. Reliance has also been placed upon the well-known oases of 
Watso7i and Co. v. Ba^nchund Dutt, (1890) I. L. R., 18 Cal., 10 : L. R., 17 I, 
A , 110, and Lachmestuar Singh v. Manowar Hossein^ (1891) I. L. R., 19 OaL, 
253 : L. R., 19 I. A., 48. These cases are, however, in our opinion, clearly 
distinguishable from the present. Upon the findings of fact arrived at by the 
Courts below, the present case might thus be stated : A two-anna sharer in 
the taluk has, without the consent of his co-sharers, expelled (for it comes to 
that) one of the common tenants of the taliikdars, and has possessed himself 
to the exclusion of hfs co- sharers of the lands held by him. But this is not a 
case such as is contemplated by either of the decisions cited. For there are in 
this case no considerations whatever of an equitable kind, so far as we can 
perceive, to sustain the claim brought forward by the appellants to retain posses- 
sion of the land from which they have expelled the tenants to the exclusion of 
their co-sharers. 

As to the question of abandonment, it has been held by the Courts below 
(and we think correctly) that, as a matter of fact, there has been an abandon- 
ment on the part of the occupancy tenant ; that that abandonment has been 
acquiesced in by the landlords, and consequently, there having been consent to 
the termination of the tenancy on the part of both the tenants and the 
landlord, the tenancy must be taken to have determined. 

[ 556 ] Then the question of mesne profits was raised. Apparently the 
Courts below have given the plaintiff a decree for mesne profits, not on the 
footing of the rent previously received from the tenant who was in occupation 
of the laud, but on the footing of the profits which might have been realized 
from the land, if properly used and cultivated. It is contended here, however, 
that all that the plaintiff is entitled to is mesne profits at the rate paid previ- 
ously by the occupancy tenant by way of rent. We see no reason, however, 
for dissenting from the view of the lower Courts on this question. The defend- 
ants have possessed themselves wrongfully of these lands to the exclusion of 
the co-sharer, and wetherefoie think, so far as that question is concerned, they 
are liable for mesne profits, and we think they ought to pay them, not merely 
at the rate of rent paid by the tenant for the holding, but upon the ordinary 
footing of the profits which might have been derived in the course of cultivation 
from the land. 

These being our views, wo dismiss the appeal with costs. 

S. C. G. Appeal dismissed, 

NOTES. 

[ See the Full Bench decision in Dayamnyi v. Ananda MoJian Roy, (1914) 42 Cal., 172, m 
regards the eflect of an alienation of an occupancy holding, apart from custom or looaluiage.] 
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[26 Cal. 886] 

The 2nd May, 1899, 

Present : 

Mr. Justice Hill and Mr. Justice Rampini. 

Narohary Jana Appellant 

versus 

Hari Charan Pramanick and others Respondents. ” 

Second Appeal — Bengal Tenancy Act (VIII of 1885), sections 105, 108 — Order 
of Special Judge as to standard of measurement of lands. 

An order of ibc Special Judge as to the length of the standard of measurement to be used 
in measuring certain lauds is not a decision in a case under section lOG of the Bengal Tenancy 
Act, and therefore no second appeal lies from such an order to the High Court. 

Mathura Mohun Lahiri v. Vma Sundari Debi, (1897) I. L. R., ‘25 Cal., 34, and Dengu 
Kaniv, Nobin Kissori Choiadhrani, (1897) I. L. R., ‘24 Cal., 462, distinguished. 

[667] This was an appeal, preferred by the landlord, against an order of 
the Special Judge of Midnapore, holding that no appeal lay to him from the 
order of the Settlement Officer, who had held that the standard of measurement 
to be used in measuring the lands of a village, named Joyram Chuck, was a 
pole of 7 feet 9 inches. The appellant, who was the landlord of the village, 
contended that the standard of measurement was a pole of 7 feet inches. 
When the appeal was preferred to the Special Judge, the Settlement Officer had 
done nothing but settle the length of the measure ; he had not measured the 
lands, nor ascertained the area of the tenant’s holdings, nor either recorded or 
settled rents. On appeal the Special dudge held that the question of the standard 
of measurement could not affect any of the records which form the record of 
rights, and that no appeal lay to him from the decision of the Settlement Officer, 
which was not a decision under chapter X of the Bengal Tenancy Act (VIII 
of 1885), and dismissed the appeal. From this decision the landlord appealed 
to the High Court. 

Babu Jagat Chandra Banerjee, on behalf of the respondents, raised the 
objection that no appeal lay to the High Court from the order of the Special 
Judge, as his decision did not come under section 106 of the Act. 

Babu liar a Chandra Chakrayarti for the Appellant. — A second appeal does 
lie to this Court. The cases of Mathura Mohun Lahiri v. Uma Sundari Debi, 
(1897) T. L. R., 25 Cal., 34, and Dengu Kazi v. Nobin Kissori Chowdhrani, 
(1897) I. L. R., 24 Cal., 462, are entirely in favour of a second appeal. 

The decision of the High Court (Hill and Rampini, JJ ) was as follows : — 

This is a second appeal against an order of the Special Judge of Midnapore, 
dated the 9th August 1897, holding that no appeal lies to him from an order of 
a Settlement Officer, finding that the standard of measurement to be used in 
measuring the lands of a village, named Joyram Chuck, is a pole of 7 feet 9 
inches. The appellant, who is the landlord of the village, contended that the 
standard of measurement is a pole of 7 feet 5^ inches. 

[ 588 ] It appears to us (l) that no second appeal lies to us, and (2) that 
the decision of the Special Judge is right and that no appeal lay to him. 

* Appeal from Appellate Decree No. 2029 of 1697, against the decree of H. B. H. Coxe, 
Esq., District Judge of Midnapur, dated the 9th of August 1897, affirming the deoree 
of Sahu Monmotho Nath Chatterjee, Settlement Officer of that District, dated the 16tb of 
January 1897. 
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<^We think no second appeal lies to us because the decision of the Special 
Judge is not a decision in a case under section 106 of the former chapter X of 
the Bengal Tenancy Act, which was in force when the order of the Special 
Judge was passed. The dispute between the parties was not a dispute as to 
the correctness of an entry in the record of rights for the following reasons : 

(1) there is no entry in any record of rights as to the standard of measurement ; 

(2) no record of rights has been made or is at present being made ; and (3) there 
is at present nothing to show that the question of length of the standard of 
measurement will even indirectly affect any entry in the record of rights. 

The learned pleader who appears for tho appellant, however, relies on the 
cases of Mathura Mohan Lahin v. Uma Sundari Debi, (1897) I. L. R., 25 Cal., 
34, and De'nqii Kazi v. Nohln Kissori Ohowdhrani, (1897) I. L. R., 24 Cal., 462, 
under the former of which he contends a second appeal does lie to this Court 
from a decision of a Settlement Officer about the standard of measurement, and 
the second of which shows that a dispute may bo raised at any time about an 
entry or even a proposed entry in the record of rights. But the facts of tho 
case of Mathura Mohun Lahiri v. Uma Sundan Debit (1897) I. L. R., 25 C%1., 
34, are very different from those of tho present one. In that case there had 
been a measurement, tho landlords had applied for a settlement of rents, and 
the parties disputed, not only in respect of the standard of measurement, but 
as to whether the tenants were in possession of excess lands, and whether they 
lield their lands on a consolidated rent oi not. Theie was an appeal to the 
Special Judge on all those points. 

The facts of the present case are quite different. Tho Settlement Officer 
at the time when his decision now under a])peal was passed had, as far as we 
can see, done nothing but settle the length of the measure he was about to use 
in the measurement [SS9] of the lands of the village. He had not measured 
the lands, ascertained the area of the tenants’ lioldings or either recorded 
or settled rents. There w^as then no record of rights and no entry or even 
proposed entry in a record of rights, and hence we consider neither of the 
cases cited by the pleader has any application to the present case. 

Then the Special Judge has pointed out that the question of the standard 
of measurement cannot affect any of the records which form the record of rights. 
These are the khewat and khatian — see the Government rules under the Tenancy 
Act, chapter VI, rule 8. The former is a record of proprietary interests. 
The latter is a record of tenants' rights, the entries in which only can form 
the subject of dispute between the parties to this case. But the area of the 
tenants’ holdings in the khatian is entered in acres (see cols. 5, 6, 7 and 8). 
This is in accordance with section 92 of the Act and rule 64 of the Board's 
Settlement Manual. The question of the local standard of measurement 
cannot affect the entries in these columns. The only columns the entries in 
which may possibly he affected by the question of the local standard of 
measurement are columns 9 and 10. In column 9 is recorded the existing rent. 
If this is a lump rental, the question of the standard of measurement cannot 
affect it. If it is a fluctuating rental at so many rupees per bigha, it may 
affect it. But it remains to he seen what entry will he made in this column. 
Column 10 is the column in which is entered the rent settled by the Settle- 
ment Officer, if he finds it necessary to settle any rent. He will not have to do 
so, unless the are found in possession of excess lands. Hence, there 

at present no certainty nor indeed any reasonable ground for supposing 
that any entry in the record of rights will be affected by the question of the 
local standard of measurement. The contention of the parties at present is 
neither an objection ” under section 105, nor a '' dispute ” under seotion 106. 
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Thus» the order of the Settlement Officer, being an order neither*under 
section 105, section 106 nor section 107, is not a decision under chapter X of 
the Act ; for there is no other section in the chapter under which a Settlement 
Officer can decide [560] anything. That being so, no appeal lay from his 
order to the Special Judge under section 108 (2), and the Special Judge’s order 
not being a decision under section 106, no second appeal lies to us under 
section 108 (3). 

We accordingly dismiss this appeal with costs. , 

Appeal dismissed. 


[ 26 Cal. 660 ] 

CRIMINAL REFERENCE. 

The 2nd March, 1899, 

Pbesent : 

Mr. Justice Prinsep and Mr. Justice Stanley. 

Queen-Empress 

versus 

Mati Lai Lahiri.* 

Penal Code {Act XLV of I860), sections 409, 47 7 A — Criminal Procedure Code 
(Act V of 1898), sections 222 (2), 234 — Criminal breach of trust by public 
servant — Acquittal — Framing nein charge — General falsification 
of accounts for a period extending over two years. 

The alteration in the law by section 222 (2) of the Criminal Procedure Code (Act V of 
1898) does not apply to a charge under section 477 A of the Penal Code. It applies only to 
criminal breach of trust or dishonest misappropriation of inone>. 

This was a reference under section 307 of the Code of Criminal Procedure by 
the Officiating Sessions Judge of the Assam Valley Districts. The accused 
Mati Lai Lahiri was tried in the month of March 1897 before a jury on a 
charge under section 409 of the Indian Penal Code, of having, as Treasurer of 
the Dhubri Collectorate, embezzled Government stamps of the value of 
Rs. 18,493. The jury acquitted the accused ; but the Sessions Judge, being: 
dissatisfied with the verdict of the jury, referred the case to the High Court 
under section 307 of the Criminal Procedure Code. The High Court (HlLLi 
and Jenkins, JJ.) upon that reference, on the 30th July 1897, directed that 
the case should be retried. 

The retrial was held on the 29th of October 1897 and following days, 
when a majority of the jury again found the accused not guilty, and again the 
Sessions Ji^ge, disapproving of the verdict, referred the case to the High Court 

* Criminal Reference No. 46 of 1898, maio by B. G. Melitus, Esq., Offg. Sessions Judoa 
of Assam Valley Districts, dated 28rd December 1898. * 


18 OAL.— 46 
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unde^ the aboTemen>£661]tioned Beotion. The oharge was ia tihese terms so 
for as is material, viz. : — 

** That you, betwcou June 1894 and October 1896 (inclusive), at Dhubri, being entrusted 
frith property in your capacity as the Treasurer of the Qoverament Treasury at Dhubri, oom- 
fnitted criminal breach of trust in respect of that property, viz., in respect of stamps or the 
value thereof to the eatent of Rs. 18,493-15<6.** 

In directing a retrial Mr. Justice Hill pointed out that the order of the 
Court was not connected with the merits of the case but was founded solely on 
the nature of the charge which embraced a series of separate defalcations ex- 
tending over a period of considerably more than two years, and that, according 
to the recent decisions when a charge was based, as in this case, on a general 
deficiency in accounting, the charge must be limited to three specific acts of 
misappropriation committed within a period of twelve months. Mr. Justice 
Jenkins assigned the same reasons for setting aside the proceedings and direct- 
ing a retrial. These cases were tried under the Code of 1882 and before the law 
had been altered in respect of such charges by section 222 (2) of the Code of 1898. 

Fresh charges under section 409 of the Penal Code wore framed giving 
particulars of three acts of misappropriation ; and a new charge was added 
under section 477A of the Penal Code. The added charge was : — 

** That you being employed as Treasurer at the Dhubri Treasury, and in such capacity 
being authorised to sell stamps of different denominations to the public, and being required 
to keep correct accounts of the sale of stamps, and to credit daily the sale proceeds to the 
said Treasury, wilfully and with intent to defraud, between June 1694 and October 1896 
(inclusive), falsified the accounts and registers of the sale of stamps and thereby committed 
an offence punishable under section 477 A of the Indian Penal Code and within the cognizance 
of the Court of Sessions.** 

At the second retrial the accused was again acquitted by the jury, and the 
case was again referred to the High Court, the Judge expressing his opinion 
that the accused was guilty under section 477A of the Penal Code and not 
guilty on the other charges. 

Mr. Garth, Mr. P. L. Hoy, Mr. B. Chakravarti, and Babu Oobind Chunder 
Dey Roy, for the accused. 

[562] Babu Dasaraihi Sanyal for the Crown. 

The judgment of the High Court (Prineep and Stanley, JJ.) after 
stating the facts, proceeded as follows : — 

It appears that on the hearing of this reference the learned Vakil who 
appeared for the prosecution stated to the Court that he was in a position to 
specify three acts of misappropriation by the accused which might properly be 
made the basis of a charge against him, and Mr. Justice HlLL expressed his regret 
that, this being so, the trial should have been allowed to prooe^ to an abortive 
issue upon the charge as it then stood. New charges were framed under section 
409, giving particulars of three acts of alleged criminal breach of trust on the 
part of the accused. In addition to these an entirely new charge was added 
under section 477A of the Indian Penal Code in the following terms, ante p. 661* 

This charge is an obvious departure from the charge upon which the 
accused had been, after two lengthened trials, acquitted by the jury, and would 
appear to have been added with the object of avoiding the necessity of specify- 
ing in the indictment particulars of the items of ofiioial misconduct which the 
High Court considered it requisite that the prosecution should specify* 

The accused again pleaded not guilty to the charges, and a lengthened 
investigation ensued, after which the jury unanimously acquitted the aiicuseda 
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Again the Sessions Judge has for the third time felt it to be hia duty to refer 
the case to the High Court for orders, being satisfied, as he says, that the 
accused committed an offence under section 477 A of the Indian Penal Code. 
He considers that the accused was rightly acquitted upon the other charges. 

Counsel on behalf of the accused has before us raised two preliminary 
objections to the review of the case. In the first i^lape he argues that the 
formulating by the Magistrate of an additional and distinct charge under 
section 477A was not justi&ed under the circumstances, «nd having regard to 
what occurred on the previous trials and on the references to the High 
Court, that the accused ought to have been tried under [563] section 409 of 
the Indian Penal Code alone. In the next place he contended that the charge 
as framed under section 477 A was defective as being an arraignment of the 
accused on general acts of faisification of accounts extending over a period of 
nearly two and a half years. 

As regards the first point taken by Counsel for the accused we think that 
it is doubtful whether on the former reference the parties ever contemplated 
that under the order of the Court an entirely new charge might be framed 
against the accused, but looking at the terms of the order we cannot say that 
the Magistrate and Sessions Judge over stepped the limit of their powers. 

As to the second objection more serious considerations arise. In place of 
the charge of criminal breach of trust the accused is charged with a general 
falsification of hia accounts for a period extending from Mriy 1894 to October 
1896. No particulars whatever of any falsification are specified, but the accused 
is put upon hia trial on a vague and general allegation of faisification of his 
accounts during a period of nearly two years and a half. It would seem to us 
that this charge was in all probability framed with the object of relieving, if 
possible, the prosecution from the obligation which lay upon them in respect 
of the charges under section 409 of proving specific acts of misappropriation. 
Has it done so ? We think not. Every act of falsification of a book or 
account in our opinion would amount to an oflenoe under the Code under section 
234 of the Code of Criminal Procedure. An accused can only be charged and , 
tried at one trial for any number of offences of the same kind not exceeding 
three committed within the space of one year. The explanation appended to 
section 477A does not purport to override this section. In the present case it 
does not appear what number of acts of falsification are complained of, but the 
Sessions Judge finds that false entries were systematically made by the accused 
for the period above referred to — period of nearly two years and a half. The 
papers alleged to have been falsified consisted of single Lock Begisters and 
monthly returns. The charge does not specify any particular single Lock 
BegUter or monthly return which was so falsified. [966] The alteration in the 
law by section 222(2) of the Code of 1898 does not apply to a charge under 
section 477Aof the Penal Code. It applies only to criminal breach of trust or 
•dishonest misappropriation of money. 

It appears to us for the foregoing reasons that the charge formulated 
under section 477A was irregular, if not absolutely illegal. 

The Sessions Judge, as we have stated, finds that the charges under section 
409 are unsutstainable. We are of opinion for the reasons above stated that 
the second objection advanced by Counsel for the accused is well founded, 
and we rule accordingly ; and under all the circumstances, and having regard 
to the protracted nature of this prosecution, to the fact that the accused has 
suffered considerably from the admittedly untenable charges upon which ha 
was originally tried, and to the fact that he has been in confinement for 
rq)ward8 of a year and a half while these abortive proceedings were being 
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prosecuted, we think that in the ends of justice it is undesirable that further 
proceedings against the accused be taken, and we accordingly so direct ; and we 
order that the accused be forthwith discharged from custody. 

P. K. D. 


NOTES. 

[ See also (1909) 32 All., 57.] 


[ as Cal. fi64 ] 

FULL BENCH. 

The nth April, 1899. 

Present : 

Sir Francis W. Maclean, K.C.LE., Chief Justice, 
Mr. Justice Macpherson, Mr. Justice Ghose, 
Mr. Justice Hill and Mr. Justice Jenkins. 


Sharoop Dass Mondal Defendant 

versus 

Joggessur Roy Chowdhry Plaintiff. 


Limitation Act (XV of 1877), Schedule //, articles 82 and 120 and 143— 
Bengal Tenancy Act {VIII of 1886), sections 25 and 155 — 

Suit to compel the defendant to fill up a tank and to pay 
compensation, or in the alternative for khas possession. 

In a suit brought by a landlord against a tenant whore the primary relief sought was 
a mandatory injuiiotion directing the defendant to fill up [^66] a tank excavated by 
him in contravention of the terms of the tenancy and to pay damages to the plaintiff for his 
wrongful act, and where the secondary relief sought was ejectment, the defence (inter alia) 
was that the suit was barred by limitation, inasmuch as it was brought more than two years 
after the excavation of the tank. 

Held, that article 32 t of Schedule II of the Limitation Act {XV of 1877), applied to the 
case, and the suit was barred by limitation. 

Soman Gope v. Raghybir Ojha, (1896) I.L.U., 24 Cal., 100, and Gangudhar v. Zahurriya, 
(1886) I. L. R., 8 All., 446, approved. 

This appeal arose out of an action brought by the landlord against a tenant for 
ejectment and co mpensatio n. The p l aintiff ’s allegation was that the defendant 

• Reference to a Full Bench in Appeal from Appellate Decree No. 863 of 1897. 

t [Art. 82 

Description of suit. Period oMimita. Time from which^period begins 

^Against one who, having a right | Two years When the perversion first beoomea 

to use property for specific purposes, I known to the person injured 

perverts it to other purposes. thereby.] 
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had excavated a tank on the land rendering it unfit for the purpoees of 
the tenancy, and he therefore prayed that the defendant might be directed to 
fill up the tank and to pay damages to him, failing which the Gourb might 
award khas possession of the said land to the plaintiff. The defence {inter aha) 
was that the suit was barred by limitation, inasmuch as it was brought more 
than two years after the date of the excavation of the tank. 

The Court of First Instance decreed the plaintiff’s suit on the ground that 
article 120 of the Limitation Act applied to the case, %nd the plaintiff was 
entitled to bring his suib within six years from the time of the excavation of 
the tank. On appeal, the Subordinate Judge upheld the decision of the first 
Court. Against this decision the defendant appealed to the High Court. On 
the appeal coming on for hearing the case was referred to a Full Bench by 
Maclean, C.J., and Banebjee, J., on the 10th January 1899, with the 
following OPINION : — 

“In this appeal, which arises out of a suit brought by the plaintiff- 
respondertt to compel the defendant, a tenant under him. to fill up a tank and to 
pay compensation, or, in the alternative, to recover khas possession of the land 
on which the tank has been excavated, one of the questions for determination 
is whether the suit, which, according to the finding of the first Court, not 
displaced by the Low^er Appellate Court, was brought more than two years bat 
leas than six years after the excavation [S66J of the tank, is barred by limita- 
tion ; in otlier words whether article 32 or article 120 of the Second Schedule 
of the Limitation Act applies to the case. 

“ Upon that question there is a conflict of decisions in this Court, the case 
of Kedarnath Nog v. Khotinr Paul Sritirutno, (1880) 1. L. R., 6 Cal., 34, laying 
it down that a suit like the present is governed by article 120 of the Second 
Schedule of the Limitation Act and is not barred if brought within six years 
from the time when the cause of action arose, while the case of Soman Gope v. 
Baghubir Ojha, (189G) 1. L. R., 24 Cal., 160, decides that such a suit comes 
under article 32, and is barred if not brought within two years from the date 
when the land is perverted to an unallowable purpose. There being this 
conflict of decisions, the question must be referred for determination to a Full 
Bench ; and as the question arises in a second appeal the whole case must 
be so referred.” 

Babu Joy Gohind Shome for the Appellant. 

Babu Saroda Churn Mitter, Babu Jogendra Chundra Ghose, and Babu 
Satis Ohunder Ghose, for the Respondent. 

The judgment of the Full Bench (Maclean, C.J., and Macpherson, 
Ghose, Hill, and Jenkins, JJ.) was as follows 

Haolean, C.J. — The question submitted for our consideration is whether 
article 32 or article 120 of the Second Schedule of the Limitation Act applies 
to the present case. 

To ascertain this, we must consider what was the nature of the suit and what 
was the relief sought. The primary relief sought was in effect a mandatory 
injunction directing the defendant to fill up the tank in question and to pay 
the plaintiff compensation for his alleged wrongful act ; the secondary relief 
was for ejectment. We say secondary, for the ejectment was not to follow, 
and could not follow, save upon failure of the defendant to fill up the tank and 
make the compensation ; it was contingent on that failure. For the tort 
complained, of, the plaintiff* had three remedies, (1) damages, (2) a mandatory 
injunction, and (3) ejectment, contingent upon the tenant not complying with 
certain conditions. This being the nature of [667] his suit, under which 
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artiolo of the Limitation Act does the case come ? If under article 32, the 
plaintiff is barred ; if under article 120, he is not. 

Article 32 is as follows : Against one who having aright to use property 
for specific purposes perverts it to other purposes." As a general principle, in 
construing this Act of the Legislature we ought not to regard a case as coming 
under article 120, unless clearly satisfied that it does not come under one of 
the many articles dealing with specific cases. Further, if there be two articles 
which may cover the^case, the one, however, more general and the other more 
particular or specific, as a principle of construction the more particular and 
specific article ought to be regarded as the one governing the case. It cannot 
be successfully contended that, reading the language used according to its usual 
and ordinary acceptance, the words of article 32 are not sufficiently wide to 
cover the present case. The case is clearly within the words of the article : it 
is the precise case provided for by the article. The defendant is one, who, 
having a right to use the property demised to him for agricultural purposes, 
has perverted it to another purpose, viz., that of a tank. Upon what principle 
then can we properly say that the article cannot apply ? We are invited 
rather to wander into the jungle of speculation than follow the beaten track 
defined by the language used. 

It is contended for the respondent, and this was the stress of his conten- 
tion, that this is an action based upon, or framed under, section 155 of the 
Bengal Tenancy Act, 1885, and that, as that Act was not in existence when 
the Limitation Act of 1877 was passed, the Legislature could not have intended 
that article 32 of the latter Act should apply to cases framed under the 
provisions of the former Act. 

This appears to us a fallacy. Suits against a tenant for perverting 
property to purposes other than those for which he had the right to use it were 
well known before the Bengal Tenancy Act of 1885, though before that Act 
there might have been no right to eject for such perversion independent of 
contract. Section 155 creates no fresh class of suit : it affords [568] no fresh 
cause of action ; it only provides that in ejectment suits a tenant may obtain 
relief against forfeiture on certain terms. It would be a strange thing to infer 
from that section that the Legislature intended to interfere with the operation 
of the provisions of the Statute of Limitations then in force, or by reason of section 
155 to say that when a person is sued for perverting the property demised to 
him to purposes other than those specified the ordinary Statute of Limitations 
did not apply. The Bengal Tenancy Act of 1885 deals specifically with the 
question of limitation in certain cases, and tliis supports an inference that the 
Legislature intended that any other cases should be left to the general law, 
and the policy of shortening the period of limitation in cases more or less 
analogous to the present, is indicated by article 1 in Schedule 111. But even 
if the plaint had merely asked for ejectment, leaving it to the defendant to 
raise his claim to relief against forfeiture, as given him by section 166, seeing 
that the claim to eject is based on the case expressly provided for by article 
32, we should have said that that article applied. That article says nothing 
about the relief to be sought or to be granted ; it only lays down within what 
particular period of limitation a particular suit based upon a particular tort is 
to be brought. 

It is said that the Bengal Tenancy Act describes an action such as this as 
an ejectment action," and it is consequently suggested that article 148 
applies ; but this article, which is more general in its terms than, article 82, 
only applies to a case where the plaintiff is entitled to possession by reason 
of forfeiture or breach of condition, that is, a condition of the tenancy ; but 
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the plaintiff here would only be entitled to possession upon non-compliance by 
the defendant with the order of the Court as to filling up the tank and making 
oompensatioD. The present suit is framed in tort, not on breach of any 
contract. In our opinion the case is within article 32 — a conclusion consis- 
tent with the decision in this Court in the case of Soman Oope v. Baghubir 
Ojha, (1896) T.L.R., 24 Cal., 160, and with the principles of the case of 
Oangadhar v. Zahurriya, (1886) 8 All., 446, although in the latter case 

the [569] plaintiff did not seek to eject. These authorities we prefer to those of 
the cases of Kedamath Nag v. Khettur Paul Sritifutno, ^1880) I. L. R., 6 Cal., 
84, and Gunesh Dass v. Qondour Koormi, (1882) I. L. R., 9 Cal., 147. The 
plaintiff is consequently out of time, and the appeal must be allowed with 
costs, and the suit dismissed with costs. 

S. C. G. Appeal allowed. 

NOTES. 

£1. The special Article rather than the general Article should be applied : — (1903) 26 
Bom., 430. 

II. As regards the scope of Art. 32, see also (1898) 20 All., 519; (1900) 29 Mad., 500; 
(1911) 12 I.O., 108 (All.) ; (1908) 4 M.L.T., 278: 18 M.L.J., 002 ; (1912) 15 I.C., 295. 

III. Art. 120 is residuary and should bo applied when there is no other Art. applicable 
(1910) 34 Mad., 167 ; (1907) 6 C.L.J.. 535 ; (1914) M.W.N.. 264 ; (1905) 32 Cal., 627 ; (1908) 
4 N.L.R., 49 ; (1912) 22 M.L.J.. 485.] 


[26 Cal. 569] 

CRIMINAL REFERENCE. 

The 14ih March^ 1899. 

Present : 

Mr, Justice Prinsep and Mr. Justice Stanley. 

Queen-Empress 

versus 

Salemuddin Sheik and others Accused.* 

Confession — Confession to Police Officer — Evidence Act (I of 1872), s. 25. 

The provisions of section 25 of the Indian Evidence Act (I of 1872), which declare that 
no confession made to a Police officer shall be proved as against a person accused of any 
offence, applies to every Police officer and is not to be restricted to officers of the regular 
Police Force. 

This was a reference to the High Court under section 438 of the Criminal 
Procedure Code. The facta appear from the letter of reference, which was 
as follows : — 

** The petitioners have been convicted under .section 25 of the Indian Forest Act (VII of 
1878) for cutting and removing forest produce from a Government reserved forest without a 
proper license. 

There is no evidence whatever that the petitioners cut and removed the wood in their 
posseBsion from a Government reserved forest. The petitioners were arrested at a market 
where they were evidently trying to sell the twenty pieces of sundri wood in their possession. 
There is no evidence except an alleged confession to the chowkidar who arrested them to 
show where they had obtained the pieces of wood in question. Now it has been held that a 
oonfession to a chowkidar is a confession to a Police officer, and as such is inadmissible in 

* Criminal Reference No. 44 of 1899 made by L. Palit, Esq., Sessions Judge of Khulna, 
dated the 27th February 1899. 
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evidenge. If this confession be therefore excluded, there is absolutely no evidence to 
support the conviction. 

“ The Magistrate in his explanation says, that * there is of course no evidence to prove 
that the accused were seen within the forest boundary, or when cutting the wood in it. 
But this is not always possible, and the admission of the accused before the witnesses 
for the prosecution (chou;^i-[370]dar5 though they are) is I think legally admissible.’ As 
I have however already remarked, such confessions have been held to be inadmissible. 

** I therefore refer the case to the High Court with the recommendation that the convic- 
tion and sentence be set atide, and that the fine, if realised, be directed to bo refunded.” 

The judgment of the High Court (Prinsep and Stanley, JJ.) waa 
as follows : — 

The petitioner was arrested by a chowkidar in possession of a load of 
newly cut wood, which it was suspected had been cut from a Government 
reserved forest, and after his arrest it is said that he admitted to the chowkidar 
having so obtained it. Ho has accordingly been convicted and sentenced to 
tine under section 25 of the Indian Forest Act (VII of 1878). The Sessions 
Judge has referred this case to us as a Court of Revision, that the conviction 
and sentence may be set aside, on the ground that a confession so made is not 
admissible in evidence, and as that is the only evidence in the case, there is no 
evidence to justify the conviction and sentence. 

Section 25 of the Evidence Act declares that no confession made to a 
Police officer shall be proved as against a person accused of any offence. We 
are not inclined to restrict this to officers of the regular Police Force. In 
our opinion, it applies to every Police officer. In Empress v. Bama Birapa^ 
(1878) I. L. E.. 3 Bom., 12, it was held to apply to a Police patel, and in In 
the matter of Hiran Miya, (1877) 1 C. L R., 21, it was held that the proper 
construction of section 25 of the Indian Evidence Act is one that excludes 
confessions to a Police officer under any circumstances. The High Court, too, 
accepted the opinion expressed by Gauth, C.J., in The Queen v. Hurribole 
Chundcr Ghose, (1876) I. L, R,, 1 Cal., 207, that the term “Police officer*’ 
should not bo road in a strict technical sense, but according to its more 
comprehensive and popular meaning. As without the confession there is no 
evidence to prove the offence, the conviction and sentence must be set aside, 
and the tine if paid refunded. 

F. K. D. 

NOTES. 

[ See also 9 C.W.N., 474 ; 22 Bom., 235. ] 
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[571] CRIMINAL REVISION. 


The 6th March, 1899. 

Present : 

Mr. Justice Prinsep and Mr. Justice Stanley. 

Umesh Chunder Ghose Petitioner 

versvs 

Queen -pjm press Opposite Party.* 


Opium Act (I of 1876), flections 5 and Q-^Licemed Vendor, Liability 
of, under section 9 for keeping incorrect accounts. 

Section 6 of the Opium Act (I of 1678) doclaroft that the Local Crovernment, with the 
previous sanction of the Governor-General in Council, may make rules consistent with the 
Act regulating the sale of opium. Under this section rules wore issued by the Govern- 
;nent of Bengal with the previous sanction of the Governor-General in Council on the 21st 
February 1898, rule 16 1 of which declares that a person to whom a license has 
been granted may sell opium by retail in accordance with the conditions specified in the 
license. The conditions of the license for the retail sale of opium are contained in Form 
No. 1 made under rule 16t. Under article Id of this form, the holder of the lioenso is to 
keep a daily correct account showing the quantity of opium received and sold, and other 
details. Article 18 sets out that an infringement of any of the conditions contained in the 
form or imposed by the Opium .\ct the licen.se may be cancelled. 

The petitioner, a licensed vendor of opium, was convicted of having kept incorrect 
accounts in contravention of the rules made under section 6 of the Opium Act, and having 
thereby committed an offence punishable under section 9 of that Act. He was sentenced 
to pay a fine of Rs. 200, and in default of payment to undergo rigorous imprisonment for 
four months. 

field, that the conviction and sentence must be act aside, there being nothing in any of 
the rulOvS made under section 6 of the Act which would make the preparation of an incorrect 
account p unishable under section 9. 

The petitioner, Umesh Chunder Gho?e, was licensed as a vendor of 
opium, and was convicted hy the Magistrate of Alipur of having kept 
incorrect accounts of the sale of opium in contravention of the rules made 
by the Local Government under section 5 of the Opium Act (I of 1878), 
and of having thereby rendered himself liable to punishment under section 9 
of that Act. The Magistrate sentenced him to pay a fine of Rs. 200, 
[872] and in default of payment to undergo rigorous imprisonment for four 
months. On appeal this sentence was confirmed by the Sessions Judge. 

Rule 151 of the rules made under section 5 enacts that 

"a person to whom a license has boon granted .... may sell opium by retail in 
accordance with the conditions specified in the license.” 

* Griminal Revision No. 31 of 1899, made against the order passed by C. P. Gaspersz, 
Esq., Sessions Judge of Alipur, dated the 6th November 1898. 

t Notification No. 1225 8. R., published in the Calcutta Gazette, 23rd February 1898. 
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The speoified oondtfcions mafcerial to this oaso were articles XIII and 
XVIII. Article XIII states that the licensee — 

*' shall keep a daily correct account in the following form, to be balanced at the close ol 
each day ; this accounc to be kept in a printed account book to be purchased at the 
Collector’s office. 


DATE. 


Quantity of Quantity Total quantity Quantity sold 

opium remain- received this to be accounted this day. 
ing in s^.orc |day and whence for. 

yesterday. received. 


Quantity 
remaining in< 
store. ” 


M. S. C. M. S. C. M. 6. C. 


M. S. 0. M. 8. C. 


No. XVIII of tha conditions states: — 

“ That on the infringement of any of the above articles or any of the oonditiona 
imposed by the Opium Act, 1878, or by the rules made thereunder, . . . this license and 
any other license or licenses ha may have obtained for the sale of opium may be cancelled 
by the Collector, and he shall not bo entitled to the refund of any fee payable under the 
license which he has paid in advance, and he must pay the fee for the month in which 
the license is cancelled ” 

Babu Hem Chunder Milter for the Petitioner. 

The Deputy Legal liemernbranccr (Mr. Gordon Leith) for the Crown. 

The judgment of the Court (Prinsep and Stanley. JJ.) was as follows: — 

The petitioner has been convicted by the Magistrate of having kept 
incorrect accounts of a shop of which he was a licensed vendor of opium, and 
thereby of having committed a breach of the rules under the Opium Act, and 
thus of having committed an offence punishable under section 9 of the Act, and 
he has been sentenced to a fine of Bs. 200 or, in default, to undergo rigorous 
imprisonment for four months. On appeal, the Sessions Judge has affirmed 
the conviction and sentence, hut has held that the petitioner has brought him- 
self within the purview of rules [573] 39 and 40 of the Government rules* 
We have not been able to find these rules, but Mr. Leith, who appears for 
the Government in support of this conviction, informs us that he has reason 
to believe that these rules are obsolete rules, which have been re-plaoed by 
certain rules in the hands of those who appear in this case representing the 
adverse parlies. Now we should not he inclined to set aside this conviction^ 
if, notwithstanding this reference to obsolete rules by the Sessions Judge, it 
could be shown to us that the facts on which the petitioner has been con- 
victed by both the Magistrate and the Sessions Judge would amount to a 
breach of the law rendering him so punishable, hut we have been unable to 
find any legal authority justifying the conviction and sentence passed. 

The petitioner has been convicted under section 9 of the Opium Act of 
1878 of having contravened the rules made under section 5 of that Act. 
Section 6 declares that the Local Government, with the previous sanction of 
the Governor-General in Council, may make rules consistent with the Aot 
regulating the sale of opium, and the case for the prosecution is that, by 
making false or incorrect accounts regarding the sale of opium, the petitioner has 
contravened these rules. Now, section 15 of the rules issued by the Government 
of Bengal with the sanction of the Governor- General in Council, on the 2l8t 
February 1898, declares that a person to whom a license has been granted naay 
sell opium by retail in accordance with the conditions specified in the license* 
We are next referred to the subsidiary rules issued under the authority of the 
Board of Betenue, the appendix attached to which sets out what is described 
as Form 1, professing to have been made under rule 15* (1) already referred 

* Notifioation No. 1226 S. B., published in the Calcutta Oautte , 28rd February 1898* 
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• 

tj. This appendix contains the conditions under which opium licens^p are 
granted. Amongst these conditions, no doubt, is an obligation set out in rule 
13 in regard to the regular maintenance of a register in the prescribed form 
showing the sales of opium and other details relating thereto, and rule 18 
sets out the penalty for an infringement of any of the abovementioned 
conditions, or of any of the conditions imposed by the Opium Act of 1878, 
or by the rules made under that Act. viz., that the license shall be cancelled. 
But there is nothing in any of the rules made by the [S74j Government 
under section 5 of the Act which would make the preparation of an incorrect 
account punishable under section 9. We cannot consider that rule 15 
regularly made under section 5 of the Opium Act, which enables a person to 
whom license has been granted to sell opium by retail, in accordance with the 
conditions specified in the license, would subject him for any breach of any of 
these conditions to a penalty under section 9, unless there was some specific 
rule declaring that any such breach would so render him liable. The convic- 
tion and sen tence must, therefore, be set aside and the fine, if paid, must be 
refunded. 

F. K. D. Conviction set aside. 


I 26 Cal. 874 ] 

The 22nd March, 18U9. 

Pbesknt : 

Mb. Justice Prinsbp and Mr. Justice Stevens. 

Anant Pandit and others Petitioners 

versus 

Madhusudan Mandal Opposite Party. f 

Bioting — Unlawful assembly — Right of Private defence of property — Causing 
hurt in ftirtherance of common object — Penal Code (.ict XLV of 1860), 

sections 147, 323. 

The party of the accused accompanied by R went armed with lathis to fi-fh in a tank in 
which ll had a two annas share.* The complainant, who with some other co-sharers 
represented an eleven annas interest in the lank, went there with some of these co-sharers, to 
protest on the ground that the accused had no share or interest in the tank. A fight ensued 
in the course of which some of the complainant's party received slight injuries. 

Held, that the accused were rightly convicted cf rioting and voluntarily causing hurt 
under sections 147 and 823 of the Penal Code. 

Oanouri Lai Das v. Queen- Empress, (1889) I. L. B.*, 1C Cal.. 206, followed, Packkauri 
V. Queen-Empress, (1897) I* L. B., 24 Cal., 686. referred to. 

A LARGE number of persons, including the accused, and accompanied by 
Bamchandra Bai, to whose party they belonged, went armed with lo.this to fish 
in a tank in which Bamchandra Bai alleged [575] that he had a two annas 
share. The complainant, Madhusudan Mandal, who with some other co-sharers 
represented an eleven annas interest, went with some of these shareholders 

*Notifioation No. 1226, 8. B., published in the Calcutta Gazette 23rd February 1898. 
t Criminal Revision No. 216 of 1899 made against the order passed by Monlvie Abdul 
SabhaDi Deputy Magistrate of Birbhoom, dated 17th of February 1899. 
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to protest on the ground that the defendants had no share or interest in the 
tank, and therefore no right to fish there. A quarrel ensued, in the course of 
which some of complainant’s party were beaten, and received slight injuries. 
It was found by the Deputy Magistrate that Ramchandra Eai was in actual 
possession of a two annas share in the tank, and that he had satisfactory 
documents to show his bond tides in going to the tank to fish there. He held, 
however, that Ramchandra Rai had no right to go there with a body of armed 
men to assert his claim and possession over the tank by force, and he convicted 
the accused of rioting' and voluntarily causing hurt under sections 147 and 323 
of the Penal Code. From this conviction the accused applied to the High 
Court under its revisional powers. 

Babu Kanina Sindhii Mookcrjee for the Petitioner. 

The judgment of the Court (Prinsep and Stevens, JJ.) was as follows : — 

This is a case in which the petitioners have been convicted of a riot and 
hurt in connection with their attempt to assort and enforce a right to fish 
in a certain tank, in which they were opposed by the other co-sharers. The 
learned pleader for the petitioners maintained that inasmuch as they had a 
right to fish and are found to have a share in the tank, they were justified in 
proceeding even by force to enjoy that right, oven if they apprehended resist- 
ance on the part of others, that is to say, others having a share in the same 
tank. As an authority for this, our attention was drawn to the case of Pack- 
kauri v. Queen-Empress, (1897) I. L. R., 24 Cal., 686. It is extremely difficult in 
cases of this description to adopt and apply a general proposition of law as 
applicable to the facts of different cases. Some of the observations made in 
that case may perhaps be applied to the facts of the present case, but even 
that seems doubtful. Our attention has also l)e 0 n drawn to the case of Ganouri 
Lai Das v. Queen- Empress, (1889) I. L. R., 16 Cal., 206. That case has 
[576] been distinguished in the case of Pachkauri v. Queen- Empress, (1897) 
I. L. R., 24 Cal., 686, to which reference has already been made. In our 
opinion, the law laid down in the case of Ganouri Lai Das v. Queen-Empress 
(1889) I. L. R., 16 Cal., 206, is what should bo applied to the present case, 
and, so far as we understand the facts of that case, they are analogous to the 
facts of the present case. If this case is properly distinguishable from the 
case of Pachkauri v. Queen-Empress, (1897) I. L. R., 24 Cal., 686, the opinion 
we hold is not inconsistent with that judgment. We agree with the view of 
the law expressed by the learned Judges of this Court in the case of Ganouri 
Lai Das v. Queen- Empress, and we therefore refuse this application. 

F. K. D. Application refused. 


NOTES. 

[ See also (1908) 35 Cal., 366 ; (1908) 35 Cal., 384. ] 
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c 26 Cal. 876 ] , 

The 22nd March, 1899, 

Present : 

Mr. Justice Prinsbp and Mk. Justice Stanley. 

Jib Lai Gir Petitioner 

versus 

Jogmohan Gir Opposite 

Recognisance to keep peace — Griminal Procedure Code {Act V of 1898), s. 108 — 
Security for keeping the peace on conviction — 0 onviction tinder 
s. 143 of the Penal Code {Act XLV of I860), 

Conviction of a person under s. 148 of the Penal Code is not necessarily a ground for 
lUcaking an order against him under s. lOG of the Criminal Procedure Code. 

In order to bring his acts within the terms of the latter section, there must either be 
an express finding to the cfiecL that his acts involved a breach of the peace, or an evident 
intention of committing the same, or the evidence must be so clear as to satisfy the Court 
(without an express finding) that such was the case. 

The petitioner in this case was convicted under section 143 and section 379 
of the Penal Code and sentenced to pay a fine of Rs. 100 or in default to 
undergo rigorous imprisonment for one month, and was further directed under 
section 106 of the Criminal Procedure Code to execute a bond for Rs. 500 with 
one surety of Rs, 500 for keeping the peace for one year, or in default to 
undergo simple imprisonment for the same period. 

[677] Mr. P. L. Roy, and Babu Joy Gopal Ghose, for the Petitioner. 

Mr. Jackson, and Babu Joges Chunder Day, for the Opposite Party. 

The judgment of the High Court (Prinsep and Stanley, JJ.) was as 
follows: — 

The petitioner has been convicted under sections 143 and 379 of the 
Indian Penal Code of being a member of an unlawful assembly and of theft, 
and in addition to the sentences passed he has been required under section 
106 of the Code of Criminal Procedure to give security to keep the peace. A 
rule has been granted on his application to consider the conviction and sen- 
tence for theft and the order under section 106 of the Code of Criminal Procedure. 

The complainant and the petitioner have for some time past been 
disputing regarding the right to the properties which have formed the 
subject-matter of the theft, and various orders have been obtained from 
the Civil Courts on this subject. But it is clear that when the act 
found to constitute the offence of theft was committed no order had 
been obtained against the petitioner. His act cannot therefore be regarded 
as a dishonest act within the terms of the Penal Code so as to constitute the 
offence of theft. Mr. Jackson, who shows cause against the rule, informed us 
that he was not prepared to maintain this order. 

But though the petitioner has been convicted under section 379 as well 
as under section 143 of the Penal Code, only one sentence of fine has been 
passed on him, so that if the conviction under section 143 be maintained there 
is no reason for interfering with that sentence, which is appropriate under 
section 143. The acts found, both by the Magistrate and by the Appellate 
Court to have been committed by the petitioner, amply establish the conviction 

* Criminal Revision No. G8 of 1899. 
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undez section 143 of the Penal Code, and we accordingly decline to interfere 
with the sentence. 

The question next arises whether the order under section 106 of the Code 
of Criminal Procedure requiring the petitioner to give security to keep the peace 
is a valid order. 

That section enables certain specified Courts, after convicting a person of 
any of certain offences, to pass an order summarily [S78j binding him over to 
keep the peace. Amongst those offences an offence under section 143 of the 
Penal Code does not appear. But it is contended that it is included amongst 
the offences specified in the section in general terms. Section 106 of the Code 
of 1898 runs thus : “ Whenever any person accused of rioting, assault or other 
offences involving a breach of the peace or of abetting the same or of assemb- 
ling armed men or taking other unlawful measures with the evident intention 
of .com milting the same is convicted, &c.** The terms of section 106 of the 
Code of 1898 are the same as those of section 106 of the Code of 1888^ 
with the exception of the words “ involving a breach of the peace.” 

Now, being a member of an unlawful assembly does not necessarily 
involve a breach of the -peace; the members may abstain from proceeding 
to such lengths. It does, however, involve an apprehension that a breach 
of the peace may result. Nor does a conviction of an offence under 
section 143 of being a member of an unlawful assembly necessarily amount 
to. a conviction of taking unlawful measures with the evident intention 
of committing” a breach of the peace. In order to bring the acts of the 
accused within either of these terras it is necessary that the Magistrate 
should expressly find that the acts of the person convicted amount to this, or 
at all events that the evidence is so clear that without such an express finding 
a superior Court, such as a Court of Revision, should be satisfied that the acts 
do involve a breach of the peace or an evident intention of committing the same. 
In the case before us we are not satisfied that this is established, and we cannot 
assume that the Magistrate found that this was established. The summary 
order requiring security to keep the peace must therefore be set aside. 

S. C. B. 


NOTES. 

[The fullowing wore aimiUr decisions: — 27 Gal., 983; 29 Cal., 393; 80 Cal., 93, 
8 C.W.N., 517. See also (1904) 31 Cal.. 419. ] 
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[979] APPELLATE CIVIL. 

The 23rd March, 1899. 

Present : 

Mr. Justice Banerjee and Mr. Justice Bampini. 


Nisa ChaDd Gaita and others ..Defendants 

versus • 

Kanchiram Bagani Plaintiff.''' 


Possession, Suit for — Previous possession, short of the statutory period of 

limitation — Dispossession — Suit brought more than six months after 
dispossession. Effect of. 

Mere previous possession for any period short of the statutory period of twelve years 
will not entitle a plaintiff to a decree for recovery of possession in a suit brought more than 
six months after dispossession, even if the defendant could not establish any title to the 
disputed land. 

Wise V. Amee^itinnisa, (1879) L. R., 7 I. A.. 73, referred to. 

Ismail Ariff v. Mahomed Ghous, (1893) I. L. R., 20 Cal., 834 : L. R., 20 I. A., 99, 
distinguished. 

Enaetoollah Chmodhry v. Kishen Soo^idur Surma, (18G7) 8 W. R., 386, and Mokabeer 
Pershad Singh v. Mohabeer Singh, (1881) J. L. R., 7 Cal., 591, dissented from. 

This appeal arose oufc of an action brought by the plaintiff to recover 
possession of a plot of land on establishment of his jamai right thereto, as well 
as on a title acquired by twelve years’ adverse possession. The plaintiff's 
allegation was that ho had been in possession of the disputed jama for more 
than twelve years under the maliks ; that in the year 1295 B.S. defendants 9 
and 10 dispossessed him from a portion of the said land, but he recovered 
possession of the same by a suit brought under section 9 of the Specific Belief 
Act ; that in the year 1296 B. S. the principal defendants wrongfully cut and 
carried away the paddy grown by him upon the disputed land, and he brought 
a suit for compensation against the said defendants, which was dismissed. 
Thereupon the plaintiff brought the present suit. 

[580] The defendants denied the plaintiff’s alleged jamai right as well as 
his maliks* zemindar! right to the disputed land ; they also pleaded limitation. 

The Munsif found that the plaintiff was in possession of the disputed 
land for about seven or eight years within twelve years from the date of the 
suit, but he had been out of possession for the last six years ; but he held that 
inasmuch as the plaintiff could not prove his title by adverse possession of 
twelve years, nor his yamai right, the suit must be dismissed notwithstanding 
that the defendant could not establish any title to the disputed land. On 
appeal, the Subordinate Judge reversed the decision of the Munsif and decreed 
the plaintiff’s suit. 

From this decision the defendants appealed to the High Court. 

Babu Saroda Chum Mitter, and Babu Hara Kumar fitter, lor the 
Ap pellants. 

* Appeal from Appellate Decree No. 770 of 1897, against the decree of Babu Mahima 
Obaodra Ghose, Subordinate Judge of Faridpur, dated the 29tb of January 1897, reversing 
^e decree of Babu Chandra Bhusan Mukerjee, Munsif of Madaripur, in that District, dated 
the S6th of February 1896. 
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Baba Nil Afadhab Bose for the Bespondent. 

The ludtfment of the High Court (Banerjee and Bampini, JJ.) was aa 
follows: — 

This appeal arises out of a suit brought by the plaintiff respondent to 
recover possession of a plot of land, on his right, that is, his right as tenant 
thereof, as well as on a title acquired by twelve years’ adverse possession. 

The question for decision is, whether the plaintiff is entitled to a decree 
merely upon proof o^previous possession for a period less than twelve years, on 
the ground that the defendant has established no title, the suit having been 
brought more than six months after the date of dispossession. That question 
was raised in the Courts below. The first Court answered it in the negative, 
and dismissed the suit. The Lower Appellate Court, on appeal by the plaintiff,, 
has answered the question in the affirmative and given the plaintiff a decree. 

In second appeal it is contended that this view is wrong in law ; and in 
support of the contention urged on behalf of the defendants appellants the 
cases of Ertaza Hossein v. Bany [ 581 ] Mistry, (1882) I.L.R., d Cal.. 130 ; Debi 
Chtim Boido v. Issur Chunder Manjee, (1882) J.L.R., 9 Cal., 39; Purmeshur 
Chowdhry v. Brijo Lail Chowdhry, (1889) T.L B., 17 Cal., 256 ; Shama Chum 
Boy v. Abdul Kabeer (3 C. W. N., 158), and Wise v. Aineerunnissa Khatoon, 
(1879) L. B., 7 I. A., 73, have been relied n])on ; while, on the other side, the 
cases of Enaeioollah Choirdhry v. Kishen Soondur Surma, (1867) 8 W. B., 386,. 
Mohabeer Pershad Singh v. lUohabeer Singh, (1881) 1. L. R., 7 Oal., 591, and 
Ismail Ariff Mahomed Ghous, (1893) 1. L. R., 20 Cal., 834 : L. B.,20 I. A., 
99, have been cited as supporting the judgment of the Lower Appellate Courts 

The cases of Enaeioollah Chowdhry v. Kishen Soondur Surma, (1867)» 
8 W. B., 386, and Mohabeer Pershad Singh v. Mohabeer Singh, (1881) I.L.B.,, 
7 Cal., 591, no doubt support the respondent’s contention; but the 
case of Ismail Ariff v. Mahomed Ghons, (3893) 1. L. B., 20 Cal., 834: 

L.B., 20 I.A., 99, is quite distinguishable from the present case. If 
that were not so, then notwithstanding that a different view is taken in the 
more recent decisions of this Court, we should have been bound to follow 
the decision in that case, it being a decision of the Privy Council. Now 
the distinction between the case of Ismail Ariff v. Mahomed Ghous, (1893) 
I. L. B., 20 Cal., 834 : L. B., 20 I. A., 99, and the present case is this.. 
There the plaintiff wa.s in possession when he brought his suit, whereas 
in the present case the plaintiff is out of possession. What the plaintiff 
asked for in the case of Ismail Ariff v. Mahomed Ghous w^as a decree 
declaring his right, and an injunction restraining the defendant from disturb- 
ing his possession ; what the plaintiff asks for in this case is only recovery of 
possession ; and what was said by their Lordships of the Judicial Committee 
with reference to the plaintifli’s right to obtain this relief is to be found in the 
following passage of their judgment : “ It appears to their Lordships that there 
is here a misapprehension of the nature of the plaintiff’s case upon the facts 
stated in the judgment. The possession of the plaintiff was sufficient evidence 
of [S82] title as owner against the defendant. By section 9 of the Specific Belief 
Act (I of 1877), if the plaintiff had been dispossessed otherwise than in due 
course of law, he could by a suit iristituted within six months from the date of 
the dispossession, have recovered possession, notwithstanding any other title 
that might be set up in such suit. If he could thus recover possession from a. 
person who might be able to prove a title, it is certainly right and just that 
Ife should be able, against a person who has no title and is a mere wrong-doer, 
to obtain a' declaration of title as owner, and an injunction to restrain the 
wrong-doer from interfering with his possession.” This shows, as we understand 
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the judgmont, that the reason for their Lordships' decision was this : that as 
the plaintiff, had his position been rendered somewhat worse by his being 
dispossessed, could, by instituting a suit within six months for recovery of posses- 
sion under section 9 of the Specific Relief Act, have recovered possession even 
as against a person who might establish a better title, it was only right and 
just that if he brought his suit before he was dispossessed he should be 
declared entitled to retain possession as against a mere wi‘ong-doer, and should 
obtain an injunction restraining the wrong-doer from interfering with his 
possession. But, though that was so in the case of a* plaintiff who was in 
possession, and had, therefore, a possibility open to him of being restored to 
possession upon mere proof of possession, by insituting a suit under section 9 
of the Specific Relief Act upon being dispossessed, it does not follow that it 
should be so in the case of a plaintiff who had been in possession, and allowed 
more than six months to elapse after his dispossession, and therefore lost the 
possibility of recovering possession, by a suit under section 9 of the Specific 
Relief Act, upon mere proof of previous possession. The case of Ismail Anff 
V. Mahoined Ghous, (1893) I. L. R., 20 Cal., 834; L, R., 20 I. A., 99, does not, 
therefore, in our opinion, help the plaintiff in this case. 

Then as regards the cases in this Court which have been cited by the plain- 
tiff respondent, they have been regarded in the later decisions of this Court 
as practically overruled by the decision [583] of the Privy Council in Wxse v. 
Ameerwinissa Khatoon, (1879) L.R.. 7 I. A., 73. In this last mentionedcasetheir 
Lordships observe: “It is quite clear that the plaintiffs have failed to make 
out a title. The defendants woro put into possession by the Government, 
who were entitled to the lands, and they were ordered by the Magistrate 
under the Code of Criminal Pr^eduro to be retained in possession. If the 
plaintiffs had wished to contend that the defendants had been wrongfully put 
into possession, and that the plaintiffs were entitled to recover on the strength 
of their previous possession, without entering into the question of title at all, 
they ought to have brought their action within six months, under section 15 
of Act XIV of 1859 ; but they did not do so *’ ; and then their Lordships 
add : “ The High Court with reference to this point say (and in their 
Lordships’ opinion, correctly say) ; ‘ Purther, de facto possession having been 
given to the defendants under section 318 of the Code of Criminal Proce- 
dure, in accordance with the Deputy Collector’s award, the plaintiff will 
not be entitled to a decree until and unless he can show a better title 
to these lands than the defendants. The fact that the plaintiff’s possession 
as regards B, C and D was* confirmed under Act IV of 1840, and that 
the defendants Nos. 2 and 3 unsuccessfully endeavoured to disturb them by 
regular suit, does not bar the right of Government. Section 2 of Act IV of 
1840 only affects persons concerned in the dispute. If Kalkini had belonged 
to a piivate individual ho might have reduced into his own possession lands 
which had accreted to the estate, and which undoubtedly were his. But lands 
to which he is unable to make out a title cannot be recovered on the ground 
of previous possession merely, except in a suit under section 15 of Act IV of 
1859, which must be brought within six months from the time of that 
dispossession.’ ” 

Following these observations of their Lordships of the Privy Council, this 
Court in the cases of Ertaza Hnssein v. Bany Mistry, (1882) I. L. R., 9 Cal., 
130 ; Debi Chvrn Boido v. hsur Chunder Manjee, (1882) I. L. R., 9 Cal., 39 ; 
and i56i}Purmeshur Chowdhry v. Brijo Lall Chowdhry, (1889) I. L. R., 17 Cal., 
256, has held that a plaintiff in a suit for possession brought more than six 
months after his dispossession, is not entitled to possession, merely upon proof 
of previous possession short of possession for the statutory period of twelve 
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years* which can give a title by adverse possession ; and the last case cited for 
the appellant, namely, Shama Churn Boy v. Abdul Kabeer, 3 G. W. N., 158, 
also t^es the same view, and distinguishes suits for recovery of possession 
from that class of cases which the Privy Council had to consider in the case 
of Ismail Arifi v. Mahomed Ghous^ (1893} I. L. B., 20 Gal., 834 : L. B., 20 I. 
A., 99. The weight of authority is therefore clearly in favour of the view 
contended for by the learned Vakil for the appellant. That being so, it is not 
necessary for us to go into the matter any further. If it were necessary to give 
reasons in support of this view, we should say that in a suit to recover possession 
brought more than six months after the date of dispossession, the plaintiff must 
prove title, and mere previous possession for any period short of the statutory 
period of twelve years cannot be sufficient for the purpose, because, 
if that were so, anomalous results might arise ; and it would be difficult to 
determine what should be the relative durations of possession of the plaintiff 
and the defendant to entitle the former to a decree. For take a case like 
this : A plaintiff whilst in possession, which had lasted for eight years, is 
dispossessed by the defendant, and does not bring his suit until after seven 
years. Why should eight years’ possession of the plaintiff entitle him to a 
decree against the defendant, whose possession, though originating it may be in 
force, was allowed to continue for seven years peaceably ? Or, again, the 
periods may be reversed ; and a plaintiff who was in possession for seven years 
may be dispossessed, and may not bring his suit until after eight years. These 
difficutties and anomalies must arise unless we accept the view contended for 
by Babu Saroda Charan Milter on behalf of the appellant. It is true section 9 
of the Specific Belief Act does not expressly prohibit a person from 
recovering possession upon [585} mere proof of previous possession in a suit 
brought more than six months after dispossession ; but the inclination of our 
minds is, that if a person wishes to recover possession merely upon proof of 
previous possession, without proof of any title, the remedy prescribed for him 
is to be found in section 9 of the Specific Belief Act. If he does not 
avail himself of that remedy by bringing a suit within six months, it 
becomes barred. 

The result is, that this appeal must be allowed, and the decree of the Lower 
Appellate Court be set aside and that of the first Court restored and affirmed, 
with costs in this Court and the Court below. 

S. C. G. Appeal allowed, 

NOTES. 

[ This dc'ci&ion must be deemed erroneous. In Perry v Clissold, (1907) A.C., 78, the Privy 
Council, on an appeal from New South Wales, thus explained the nature of the possessory 
right. “ It cannot be disputed that a person in possession of land in the assumed character 
of owner and exercising peaceably the ordinary rights of ownership has a perfectly good title 
against all the world but the rightful owner. And if the rightful owner does not come forward 
and assert his title by process of law within the period prescribed by the provisions of the 
Statute of Limitations applicable to the case, his right is for over extinguished, and the 
possessory owner acquires an absolute title. 

behalf of the Minister reliance was placed on the case of Doe v. Barnard, 18 Q-B., 
945, which seems to lay down this proposition, that if a person having only a possessory^title 
to land be supplanted in the possession by another who has himself no better title, and 
afterwards brings an action to recover the laud, he must fail in case he shows in the course 
of the proceedings that the title on which he seeks to recover was merely possessory. It 
is, however, difficult, if not impossible, to reconcile this case with the later case of Asher v. 
vhiitlock, L.R. , 1 Q.B. , 1, in which Doe v. Barnard was cited. The judgment of COCKBUBN, 
ijj, is clear on the point. The rest of the Court concurred, and it may be observed that one of 
the members oi the Court in Asher v. WhitlocJc (LUSH, J .) had been a counsel for the success- 
ful party in Doe v. Barnard, The conclusion at which the Court arrived in Doe v. Barnard 
is hardly consistent with the viows of such eminent authorities on Real Property Law as 
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Mr. Proston and Mr. Joshaa Williams. It is opposed to the opinions of modefti text- 
writers of such weight and authority as Professor Maitland and HOLMES J., of the 
Supreme Court of the Uuited States.”— per LORD Macnaghten. 

See also (1002) 96 Mad., 51«; (1899) 23 Mad., 179; 12 M.L.T.. 159 ; (1903) 5Bom.L. 
R., 264 ; (1904) 31 Cal., 647 ; 29 All., 62 ; 24 All., 167 ; (1910) 15 C.W.N., 168. 

In (1913) 21 1.C., 118 (Cal.), however, this decision was followed.] 


[26 Gal. 688] 

OEIGINAL CIVIL. 

The 5th April, 1899, 
Present : 

Mr. Justice Stanley. 


Tarak Mohiney Dassee 
versua 

Grees Gh under Dass (and two other suits).* 

Befer&fice to Registrar — Statement of facts, filing of, after appointed time — 
Right of party failing to appear and support such statement — 

Practice — Rules of High Court, Nos. 522, 537. 

On the 4th February 1899, one Q was granted a month’s time to file his statement of 
facts in a reference which was pending before the Registrar, and in default thereof it was 
ordered that the reference should bo heard pxrte against him. The statement of facts 
was filed before the Registrar seven days after the proper time. The Hegistrai refused to 
deal with the .statement of facts without an order of Court. G then applied to the Court for 
an order that the Registrar might bo at liberty to refer to the statement of facts, and that 
G might be permitted to appear and support them. The party opposing contended that G 
ought not to be allowed to file his statement of facts, that he might appear in person, but 
had no right to employ counsel or attorney. Held, that Q was entitled to file his statement 
of facts, and that the reference should be proceeded with in the usual course. 

By a decree in these suits, dated the 26th February 1890, certain inquiries were 
directed to be made by the Second Assistant Registrar. On the 10th May 1890 it 
was ordered that the defendant Grees Chunder Dass and two other parties should 
file their [S86] statement of facts within a certain time. No proceedings, how- 
ever, having been taken in the matter the reference was struck out from the list 
of references on the 23rd March 1892. The reference was restored on the 18th 
December 1897, and Grees Chunder Dass was ordered to file his statement of 
facts within a fortnight, and in default the reference was to he heard ex 
as against him. The statement of facts was not filed as directed, and no 
further proceedings were taken for a year. On the 3rd February 1899 Grees 
Chunder Dass was served with a Registrar’s summons, dated the 28th January 
1899, calling upon him to apijear on the 4th February 1899 to proceed with 
the reference. On the 4tli February 1899, on the application of Grees 
Chunder Dass, the Court granted him a mouth’s further time to file his state- 
ment of facts and in default thereof the reference was to be heard ex parte as 
against him. Grees Chunder Dass prepared his statement of facts, and on the 
2nd or 3rd of March 1899 asked his attorney to file them, but there being at 
that time a conflict of interest between Grees Chunder Dass and his attorney 
the latter refused to act for him, and the statement of facts was not filed. 
Grees Chunder Dass was summoned to appear before the Registrar on the 11th 
March 1899 to proceed with the reference pursuant to the order of the 4th 

• Original Civil Suits Nos. 376 of 1886, 90 of 1887, and 172 of 1888. 
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February 1899. On the 11th March 1899 he appeared and 61ed his statement 
of facts before the Begistrar. On the 17th March 1899 theBegistrar directed 
Grees Chunder Dass to obtain an order from the Court authorising him to deal 
vi\ih the statement of facts. On the 29th March 1899 Grees Chunder Dasa 
applied in Chambers for an order that the Assistant Registrar might be at 
liberty to refer to the statement of facts filed by Grees Chunder Dass, and that 
Grees Chunder miglit be allowed to appear and support his statement of facts 
as in an ordinary reference. 

Mr. Pugh for the*l)efendant Grees Chunder Dass. 

Mr. Dunne for the Defendants Kumud Chunder Dass and Benode 
Chunder Dass. 

Mr. r //<:///. -Grees Chunder Dass cannot bo shut out from defending, though 
he was late in filing his statement of facts. The [587] only question is that 
of costs. ColhiiH V. 21ir Ve^trij of Paddington, (1880) L. R., fi Q. B. D., 368. 
He is in contempt for not complying with the order of the Court ; still it is 
submitted he is entitled to take any step which may be necessary for the pur- 
poses of his defence. Haldane v. Eckford, (1809) L. B., 7 Eq., 425; Fry v. 

(1863) 9 Jur. N. S., 1151. Where a party summoned to attend on a 
reference fails to attend at the time appointed the Judge may reconsider the 
proceedings if he bo satisfied that the absent party was not guilty of wilful delay 
or negligence — Rule 507, Belchamber’s Rules and Orders. Had Grees Chunder 
Dass been guilty of wilful disobedience the Court might then refuse to give 
him relief. Haigh v. TlaigJi, (1885) L. R., 31 Ch. D., 478. 

Mr, Dunne, contra. — The order of the 4th February 1899 clearly states 
that if Grees Chunder Dass does not file his statement of facts within a 
month the reference should proceed ex parte. This Court is bound by that 
order and cannot review it. Grees Chunder may appear in person and check 
what we do, but has no right lo employ counsel and solicitor. Parties must 
follow the rules of the Court and take stops within the proper time. The 
cases of Mootichand v. Foolchand and Itadhabidlav Dass v. Bholanath Dass^ 
both unreported, were referred to. 

The judgment of the Court was as follows : — 

Stanley, J. — In this matter a summons was taken out by Grees 
Chunder Dass, the defendant in the first mentioned suit and the plaintiff in 
the second and third mentioned suits, for an order that the Assistant Registrar 
may be at liberty to refer to the statement of facts filed by him, and that he 
may bo allowed to appear and .support the statement of facts filed by him as 
in an ordinary defended reference. 

It appears that a decree was made so far hack as the 26tli of February 
1890, directing an inquiry as to the properties belonging to the defendants 
jointly, an account of the joint estate and joint and separate liabilities as 
between the defendants, and an account of the sums spent by the defendants 
respectively, [588] and whether such sums ouglit to ho debited against the 
defendants jointly or against the individual making the expenditure. On the 
10th May 1890, Wilson, J., ordered the defendants to file a statement of facts. 
Negotiations took place for the compromise of the suits, and no steps having 
been taken in prosecution of the same, on the 23rd March 1892 the suit was 
struck out from the General Reference list as having been abandoned under 
Rule 537. 

On the 27th May 1893 the case was reinstated on the General Beferenoe 
list on the application of the two defendants who are now resisting this 
application. 

There were no proceedings taken after the reinstatement, and again the 
suit was under the rule deemed to be abandoned. 
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On the 18bh December 1897 another application was made to restdre the 
case to the list, and an order was made to reinstate it, and hy that order 
Grees Chunder Dass'was ordered to file a statement of facts and accounts 
before the 28th February 1898, and in default of his doing so it was directed 
that the reference was to be proceeded with against him ex parte. Negotia- 
tions for a compromise were again opened, and the order of the 18th of 
December 1897 was not complied with. On the 4th February 1899 an appli- 
cation was again made to restore the case to the lijt of references, and 
Sale, J., ordered that the reference directed by the decree of 1890 be proceeded 
with, and the defendant Grees Chunder Dass was directed within one month 
to file his statement of facts, and in .default the reference was to proceed ex 
parte as against him. The statement of facte was not filed within the month, 
but was handed to Bahu Grees Chunder Banerjee, the Second Assistant 
Registrar of the Court, seven days after the expiration of the month, and 
Grees Chunder Dass asked that the Registrar should proceed with the reference 
in the ordinary way. 

The two defendants, who are opposing the present application, objected 
to this, and urged that the reference must, under Mr. Justice Sale’s order, be 
proceeded with ex parte as against Grees Chunder Dass. The Assistant 
Registrar then sent the matter up to the Court for directions. 

[589] Mr. Pugh for the applicants submits that the application is one 
which his client is entitled to have granted ex debiio justitice^ and that the 
only question for tlie Court relates to the costs of the motion. 

Mr. Dunne has offered strenuous opposition to the motion, and he 
submits that the order of Mr. Justice Sale has determined the mrtter, and 
that 1 am bound by that order and cannot review it; that as the statement 
of facts was not filed in time the inquiries directed hy the decree must proceed 
ex parte, that is, that the applicant cannot be allowed to use the statement 
of facts filed by him or make any substantive case before the Assistant 
Registrar or be represented hy an attorney on the inquiry. 

The order of Mr. Justice SALE directs that the reference directed by the 
decree be taken up and proceeded with by the Second Assistant Registrar of 
the Court at the expiration of one month from the date of the order, and orders 
that Grees Chunder Dass do, within the time aforesaid, tile his statement of facts 
and accounts as directed by the said order, and that in default thereof the said 
reference be proceeded witli ex jmrte as against him. Mr. Dunne contended 
that the original reference directed by the decree of 1890 had been abandoned, 
and that the order of Mr. Justice SaIjK amounted to a new reference. This does 
not appear to me to be so. Rule 537 says ; ** If default be made in complying 
with rule 159, or if at any stage of a reference no steps shall be taken to 
prosecute it for thirty days, any party may apply, by summons, at Chambers, 
that the suit be dismissed or discontinued ior want of prosecution, and such 
order may be made thereon as to costs or otherwise as to the Judge shall 
seem fit. If no such application be made, the suit shall, at the end of fourteen 
days from the time of such default, or of such thirty days, be struck out of the 
General Reference list, and be deemed to have been abandoned. ’ Under this 
rule the suit is deemed to be abandoned, not the reference. Mr. Dunne says 
it is the reference which must ho deemed to have been abandoned and not the 
suit — and that Mr Justice Sale's order was a new order of reference and is 
binding upon me. 

1 think that is not the proper construction to be placed on [590] the learned 
Judge’s order. Rule 537 merely provides that the suit shall be deemed to 
have been abandoned if proceedings are not taken in time, but an application 
can be made to revive it, and, if it is revived, it is revived as a suit in which 
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a decree has been made directing that the applicant shall file a statement of 
facts and accounts. 

If the order of Mr. Jastice Sale is interpreted as an order that the 
applicant shall not file a statement of facts unless he does so within a limited 
time, it appears to me that this order would be a modification and over-ruling of 
the decree in the suit which directs that he shall account. The applicant is 
bound to account, and so long as he fails to do so ho is in contempt and liable, 
I would say, to attachment. 

Can an order of this Court preclude him from purging his contempt? I 
think not. I understand Mr. Justice SALE'S order to amount to nothing more 
than this, that if the applicant fail to filc^his statement within the time limited 
by the order the reference shall notwithstanding proceed. If no statement is 
filed by the applicant so much the worse for him, as he cannot raise any 
objection to the accounts filed by the opposite party inasmuch as he had not 
filed any verified statement. (Rule 522.) 

I was referred to two un reported cases recently decided by the Chief 
Justice of this Court where he laid down that parties must follow the rules of 
Court as to the time within which steps should be taken. Chand v. Fool 

Chand Sind Eadhahullav Vass v. Bhnianath Doss. Those cases are distinguish- 
able from the present. There the applic-ition was for an extension of time 
for appealing after judgment had been pronounced when the opposite party had 
obtained a vested interest in the judgment: liere it is di Horen t ; nothing has 
been decided between the parties. The questions between them are still 
undecided. A party cannot he shut out from filing a statement when by 
doing so ho is only purging the contempt he was in in not having done so 
before. Each party has a right to liavo the dispute determined on the merits, 
and the Court should do everything to favour the fair trial of the issues between 
the parties. The application is, 1 think, a matter ex dehilo justitice, 

[591] I have not gone into any of the matters contained in the afiidavits 
dealing with the delays which have taken place or into the charges which have 
been made bv the applicant. 1 think that these charges ought not to i save 
been made. If they had not been made, Mr. Diinnrs client would not, 1 think, 
have been justified in resisting tin’s application. Consequently, though I hold 
that the statement of facts may he filed and the reference proceeded with in the 
usual course, I direct that the applicant shall pay the costs of this application. 

Attorney for the Applicant Clrees Chunder Dass : Habu Rally Das Bhunjo, 

Attorneys for the opposing Defendants : Messrs. liemfry d Rose, 

D. S. 
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The 9th June, 1899. 

Present : 

Mr. Justice Stanley. 

Nistarini Dasseo 
versus 

Nundo Lall Bose. * 

Practice — Evidence taken on commission on behalf of defendant — Right of 
plaintiff to refer to such evidence as part of record of suit — 

Civil Procedure Code {Act XIV of 1882), sections 389 
and 890-:- Act VJII of 1859, section 179. 

Defendant examined a witncHS on commission. The commission was returned to the 
Court. The plaintiff in opening his case claimed the right to refer to the evidence taken 
on commission as part of the record of the suit. Defendant objected, contending that if 
plaintiff read it, he must read it as his own evidence. 

Held, that the plaintiff was entitled to refer to the evidence as part of the record. 

Dwarkanath Duit v. Gunga Dayi, (1872) 8 B. L. R., App., 102, followed. 

Tn this case a commission had issued at the instance of one of the defendants, 
Nundo Lall Bose, for the examination of a witness on bis behalf. The 
examination of the witness having been completed the commission was 
returned to the Court. The plaintiff in opening his case claimed the right to 
refer to such evidence taken on commission as part of the record in the case. 

The Officiating Advocate- General (Mr. J. T. WooJroffe), Mr. [592] W, C. 
Bonnerjee, Mr. Dunne, Mr. J. T. Woodroffe, and Mr. K. S. Bonmrjee, for the 
Plaintiff. 

Mr. Hill, Mr. O'Kinealy, Mr. Chakravarti, and Mr. B. C. Mitter, for the 
7>efendant Nundo Lai Bose. 

Mr. W. C. Bonnerjee submitted he was entitled to refer to the evidence 
taken on commission on behalf of the defendant Nundo Lall Bose, and referred 
to Dwarkanath Dutt v. Gnnga Dayi, (1872) 8 B. L. B., Ap., 102. 

Mr. Hill, contra, contended that the plaintiff in his opening was not entitled 
to refer to and comment on the evidence taken on commission. It has not 
been tendered and is not yet before the Court, and in commenting on the case 
in the pleadings Counsel is not at liberty to refer to the evidence taken under 
commission. If the plaintiff wishes to read the evidence bo can only read it as 
his own. 

Mr. W. C. Bonnerjee in reply. — Section 389 of the Civil Procedure Code 
provides that the commission and the return thereto and the evidence 
taken under it shall, subject to the provisions of section 390, form pa: t of 
the record of the suit; therefoie this commission forms part of the record of 
this suit, and I submit that under section 389 1 am entitled to refer to the same 
without putting in such evidence. The case I have cited was under the 
provisions of section 179 of Act VIII of 1859, and is directly in point. 

Stanley, J* — In my opinion, having regard to the language of section 389 
of the Civil Procedure Code, the plaintiff is entitled to refer to the evidence as a 
matter of record. I shall follow the decision in Dwarkanath Dutt v. Qunga 
Dayi, (1872) 8 B. L. E., Ap., 102. 

Attorney for the Plaintiff: Babu Romesh Chu7ider Basu. 


t 
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Attorney for the Defendant Nundo Lall Bose : Babu Hirendra Nath DutL 

Attorney for the Defendant Pasupaty Nath Boae : Messrs. G, C. 
Chunder <t Co, 

D. 8. 

NOTES. 

[ The later stage of this case is reported in *26 Cal., 891, and the Appfdlate judgment is 
reported in (1903) 30 Gal., 369. The difference between the practice on the Original Bide 
and that in the Mofussil^is pointed out in (190S) 86 Cal., 866: 13 C.W.N., 525; (1907) 35 
Cal., 28. Sec also (1699) 23 Mad., 216 ; (1908) 6 A.L.J., 71.] 


[593] APPELLATE CIVIL. 

The 18th April, 1899, 

Present : 

Mr. Justice Macpiierson and Mr. Justice Stevens. 


Janhavi Chowdhurani Defendant 

versus 

Bindu Basliini Chowdhurani and others Plaintiffs.”' 


Right of tray — Limitation Act {XV of 1877), section 2G — Easement —Prescrip- 
tion— Continuance of enjoyment as of right — Cessation of user — Actual user. 

No rule can l)c laid down as to what would or would not constitute a continuance of 
the enjoyment as of right of a right of way, when there has been no exorcise of it for any 
given period : that must depend upou the circumstances of each case and the nature of the 
right claimed. 

For the plaintilT to succeed in a suit for the declaration of a right of way, as acquired 
under section *20^ of the Limitation .\ct, conceding that ho need not prove an actual user of 
the way up till the end of the statutory period of twenty years, there must, when there is no 
user for a long time, be circ u instances from which the Court can infer the continuance of 
enjoyment as of right over the whole hlatutory peruid, and the cessation of the user must 

• Appeal from Appellate Decree No. 1734 of 1897, against the decree of Babu Dwarkanath 
Bhuttacharjoe, Subordinate Judge of My inensingh, dated the 14th (»f August 1897, affirming 
the decree of Babu Kali Krishna Chovvdhry, Mun^if of Attia, dated the 29th of June 1896. 

t[Sec. 26 : — Where the access and use of light or air to and 
Acquisition of right to for any building have been peaceably enjoyed therewith, as an 
easements. easement, and as of right, without interruption, and for twenty 

years, 

and where any way or water course, or the use of any water, or any other easement 
(whether affirmative or negative) has been peaceably and openly enjoyed by any person 
claiming title thereto as an easement and as of right, without interruption, and for 
twenty years, 

the right to such access and use of light or air, way, water-course, use of water, or 
other easement, shall be absolute and indefeasible. 

Each of the said periods of twenty years shall be taken to bo a period ending within 
two years next before the institution of the suit wherein the claim to which such period 
relates is contested. 

Explanation . — Nothing is an interruption within the moaning of this section, unless 
whpre there is an actual di.scontinuancc of the possession or enjoyment by reason of an 
obstruction by the act of some person other than the claimant, and unless such obstruction 
IS Bubmitted to pr acquiesced in for one year after the claimant has notice thereof and of the 
person making or authorizing the same to be made.] 
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be at least consistent with such continuance. The enjoyment required by the Act cannot 
be in abeyance and at the same time continue so as to give the plaintiff the spcciaf right 
claimed. The question of continued enjoyment is an inference to be drawn from facts, 
rather than one of fact, and if there are no facts to sustain the inference, a decision in 
favour of such enjoyment cannot stand. 

The plaintiffs sued the defendant for the declaration of a right of way, as acquired 
under section 26 of the Limitation Act, over a plot of land belonging to the defendant. It 
was alleged that in April 1892, the defendant dispossessed the plaintiffs from the dominant 
tenement ; and that the plaintiff.*) sued tbo defendant for recovery ^of possession of it under 
section 9 of the Specific Relief Act, and having obtained a decree, got possession on the 
19th June 1895. It was further alleged that thereupon the defendant, on the 2l8t June 1895, 
obstructed the disputed way by erecting sheds. The present suit was instituted on the 
25th November 1895. 

Held^ that the enjoyment of the right of way on the part of the plaintiffs not having 
continued until within two years of the in.stitution of the suit, the suit must fail. 

Koylash Chunder Ghose v. Sonatun Chuwf BarooiCt (1381) I. L. R., 7 Cal., 132, 
distinguished. 

[894] The facts of the case, so far as they are necessary for the purposes of 
this report, are as follow : — 

The plaintiffs sued for the declaration of their right of way over a piece 
of land belonging to the defendant, upon the ground that the tenants of plain- 
tiffs Nos. 1 and 2 had used the disputed way peaceably, openly, without inter- 
ruption, and as of right, for more than twenty years ; that in April 1892, the 
defendant had dispossessed the plaintiffs Nos. 1 and 2 and their tenants from 
the land fonnirig the dominant tenement, known as the chnnia ban ; that the 
plaintiffs Nos. 1 and 2 and their tenants brought a possessory suit against the 
defendant under section 9 of the Specific Relief Act ; that leaving obtained a 
decree in that suit, tliey got khas possession of tljo dominant tenement on the 
19tli of June 1895 ; and that thereupon the defendant on the 21st of June 1895, 
obstructed tlie alleged pathway by raisingshods thereon and thereby prevented 
their ogress from and ingress to the dominant tenement. The present suit was 
instituted on the 25th November 1895. Besides the statutory easement claimed, 
the plaintiffs also claimed, in the alternative, an easement of necessity in regard 
to the alleged pathway. 

The defence, amongst other things, was that the plaintiffs, not having been 
in enjoyment of the disputed right of way within two yeirs of the suit, their 
claim was barred under section. 26 of the Limitation Act. 

Upon this plea the Munsit found that, although the pl.iintiffs never used 
tl>e pathway during the period that the defendant was in the possession of the 
dominant tenement, the right of way remained in abeyance during that period, 
that about eight or nine days after the plaintiffs had recovered possession of 
the dominant tenement, the defendant raised a straw shed on the spot over which 
the way was claimed; and accordingly, as well as on the merits, decreed the juit. 

On appeal the Subordinate Judge held as follows : — 

“I find as a fact, from the ovidtsuco adduc.id by both the p.irfcies, that the defendant 
having taken possession of the chunia bari, as also of other b'lris contiguous to it, made 
material alteration in them, and that since [995] thou the plaintiff ceased to use the way. 
The question also admits of being looked at from another point of view. The evidence 
adduced by the plaintiffs goes to prove that they obtained possession of the dominant 
holding on the 19th June 1805, and this suit wais instituted on the 25th November 1895, i.e., 
within six months from the date of the delivery of possession. I, therefore, hold that the plA:^ 
of limitation is untenable.” 


13 OAL.— 49 
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Agreeing with the Muneif in this, as well as in the other points, the Sub- 
ordinate Judge dismissed the appeal. 

The defendant then appealed to the High Court. 

Sir Griffith Evans, Babu Srinath Das, Babu Dwarka Nath Chakravarti, 
Babu Basanta Kumar Bose, and Babu Kritanta Kumar Bose, for the Appellant. 

Mr. J. T. WoodrojBe, Babu Jogesh Chandra Boy, and Babu Mukund Nath 
Bay, for the Respondents. 

The judgment df the High Court (Maopherson and Stevens, JJ.) was 

as follows: — 

The Subordinate Judge has in this case aDirmed the decision of the Munsif, 
and held that the plaintiffs have, under the provisions of the 26th section of 
the Limitation Act, acquired a right of way over the land of the defendant. 
The plaintiffs claimed to be the owners of a plot of land appertaining to an 
estate which belonged to their predecessors and the predecessors of the defend- 
ant ; they said that this plot had been allotted to them when a partition of the 
estate was made many years ago ; that it had since been in their possession,, 
and that the approach to it was by the way in question, which they and their 
tenants had always used for that purpose. They claimed a right of way both 
by grant as an easement of necessity and as acquired under section 26 of the 
Limitation Act. We are only concerned with the last mentioned claim, which 
is the one found to he established. The others have not been considered. No 
exception is now taken to the finding that the plaintiffs have proved an un- 
interrupted enjoyment of the way as of right for a period of twenty years. 
The points urged are, that it is not dii^ectly found that the plaintiffs are the 
owners of the plot of land to which the right of w'ay is .said to be appurte- 
nant, and that it is wrongly found that the twenty years’ period of [5961 
enjoyment continued till within tw'o years of the time when the suit was 
instituted. 

We think there is nothing in the first point. There w^as no issue upon 
it and it was not separately dealt with, but the question whether the way 
had been used by the plaintiffs in the manner alleged depended very largely 
upon the question whether this plot of land was in their possession or in 
that of the defendant. The first Court found that the plaintiffs’ tenants were 
in possession of it for more than twenty years, and the Lower Appellate Court 
took the same view of the evidence. 

As regards the second point, the facts found are tliese : In April 1892 
the defendant dispossessed the plaintiffs of the plot which forms the dominant 
tenement. The plaintiffs got a decree for the possession of it under section 9 
of the Specific Relief Act (I of 1877), and in execution of the decree were 
restored to possession on the 19th of June 1895. Two days after this the 
defendant obstructed the way, and the plaintiffs brought this suit on the 25th 
November 1895. They did not use the way after the dispossession in April 1892. 
On these facta it is contended here, as it was in the Court below, that the 
claim, in so far as it is based on section 26 of the Limitation Act, must fail. 
Section 26 enacts that the twenty years’ period of enjoyment which must be 
proved before the plaintiffs can succeed ** shall be taken to be a period ending 
within two years next before the institution of the suit wherein the claim to 
which such period relates is contested.” The suit referred to must be this 
suit, as the suit under the Specific Relief Act did not relate to the right of way» 
affd had nothing to do with the statutory period now required to be proved. 
As the plaintiffs did not use the way for a period of more than three and a 
half years before suit, the question is, whether notwithstanding such non-user 
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the enjoyment as of right can be said to have continued so as to complete^the 
statutory period. If it did not continue, the claim under this section must fail. 

It was held in the case of Koylash Chunder Ohose v. Sonatun Chung 
Barooie, (1881) I.L.R., 7 Cal.. 132, thatthe term “enjoyment” in section 26 did 
not [597] mean actual user, although the illustration (b) attached to the section 
might indicate that it was intended to have that meaning. The right claimed 
in that case was a right of passage for boats over the defendant's land when 
it became covered with water during the rainy season ; it could only be 
exercised at a particular season of the year, and then only if the defendant's 
land happened to be suflSciently flooded. The lower Court had dis- 
missed the suit on the ground that no actual exercise of the right had taken 
place within two years before suit. This Court held that that was a wrong 
view of the law, and said, witli reference to the particular case before it, that 
so long as the plaintiffs* right was not interfered with whenever they had 
occasion to use it, their enjoyment must he considered as continuing all the 
year round. No rule was or could be laid down as to what would or would 
not constitute a continuance of the enjoyment as of right wlien there was no 
exercise of it for any given period, and obviously that must depend upon the 
circumstances of each case and the nature of the right claimed. 

But, conceding that the plaintiffs need not prove an actual user of the way 
up till the end of the statutory period, there must, when there is no user for a 
long time, be circumstances from which the Court can infer the continuance 
of an enjoyment as of right over the whole statutory period, and the cessation 
of the user must he at least consistent with such continuance. The circum- 
stances under which the plaintiffs ceased to use the way preclude, we consider, 
any inference of a continued enjoyment. The defendant, wrongfully it may 
be, took possession of the dominant tenement : and the plaintiffs ceased to use 
the way which led to it over the defendant's land. 

Itcannot be said that during the period of dispossession, a period of more 
than three years, the plaintiffs had, or supposed they had, an open, peaceable, 
uninterrupted enjoyment of the way as of right, or that the defendant suffered 
such enjoyment, although there was no attempt to exercise it. The defendant 
did not, it is true, actually obstruct the way till June 1895, but when the plain- 
tiffs ceased to use it there was no necessity to obstruct it, and the plaintiffs can 
derive no benefit from the circumstance that it [598] was not obstructed earlier. 
The Munsif considered that the enjoyment was in abeyance during the period 
of the plaintiffs' dispossession, hut vve are unable to see how the enjoyment 
required by the Act could be in abeyance, and at the same time continue so as 
to give the plaintiff the special right claimed. The grounds on which the 
Subordinate Judge found that the enjoyment continued are not clearly stated, 
but he seemed to consider tliat it was sufficient that the suit was l)rought 
within a few months of the time when the plaintiffs recovered possession of 
the dominant tenement. That we think does not help the plaintiffs and does 
not bring the case within the provisions of the section which requires that the 
way shall have been enjoyed in the manner specified for the full defined 
statutory period of twenty years. At whatever time the suit is brought the 
enjoyment must be found to have continued till within two years of that time, 
and if that cannot be found, the claim fails. 

It is said that the question of continued enjoyment is a question of fact. 
It is an inference to be drawn from facts, and if, as here, there are 
no facts to sustain the inference, the decision cannot stand. 

We must, therefore, set aside the decision of the Subordinate Judge, and 
hold that the right claimed, under section 26 has not been established. The 
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casQ must go back in order that he may determine whether the plaintiffs are 
entitled to succeed on either of the other claims. The appellant will get his 
costs in this Court. 

M. N. R. Appeal allowed ; case remanded. 


NOTES. 

[See also (1904) 31 Cil., 944 ; (1908) 32 Bom., 146. ] 


[26 Cal. 598 ] 

The 6th February, 1899. 

Present : 

Mu. Justice Banerjee and Mu. Justice Rampini. 


Raj Narain Puvkait Defendant No. 1 

versus 

Ananga Mohan Bhandari and others Plaintiffs.’*^ 


lieciew — Civil Procedure Code (Act XIV of i sections 10*^, 103 and 623— 

Disrnissal of a suit for default binder section 102—lievieio of judgment 
iciihout applying to re~nistate ike suit under secticn 103 of the Code, 

[599] Whore a suit was dismissed for default under section 102 of the Code of Civil Proco- 
durt, and an application for review of judgment was made by the plaintiff without a previous 
application to have the order of dismissal set aside under section 103 of the Code : 

Held, that the Court had jurisdiction tu entertain the application for review of judgment. 

Kotlash Mondol v. Nnhadmp Chandraknr, (1896) 2 C. W. N., 318, distinguished. 

The facts of this case, so far as they are necessary for the purposes of the 
report, are shortly these : In a suit for partition of a certain family property 
the plaintiff failed to appear on tlie date fixed for the hearing of the case, but the 
defendant appeared, and the Court of Pirst Instance dismissed the suit under 
section 102 of the Civil Procedure Code. Thereupon the plaintiff, instead of 
applying to the Court for an order to set aside the dismissal under the provisions 
of section 103 of the Code, made an application for review of judgment. The 
review was granted and the suit was tried on its mei its. The Subordinate Judge 
decreed' the suit in accordance with the report of the Commissioner. On 
appeal to the District Judge he varied the decree to a small extent, but con- 
firmed the decision of t)ie first Court in the main. Against this decision the 
defendant appealed to the High Court, mainly on the ground that the Court 
of First Instance had no power to entertain an application for review of judg- 
ment made after the dismissal of the suit for default under section 102 of the 
Code of Civil Procedure, but the proper course for the plaintiff was to make 
an application to have the order of dismissal set aside under section 103 of the 
Code. 

* Appeals from Appellate Decrees Nos. 775 and 840 of 1897, against the decree of 
J. Pratt, District Judge of 24-PergunnahH, dated the 22nd of January 1897, modifying 

the decree of Babu Sham Chand Dhur, Subordinate Judge of that District, dated the 18th of 
February 1896. 


I 


388 



ANAN6A MOHAN BHANDAHl &c. [1899| l.L.R. 26 Cal. 6P0 

Dr. Ashutosh Mooherjee^ and Babu Sarat Ghunder Ghose, for the Appellant. 

3?A)\iNil Madhub Bose, and Babu Shib Ghunder Palit, for the Respondents. 
The judgment of the High Court (Banerjee and Rampini, JJ.) was as 
follows : — 

These two appeals arise out of a suit for partition of certain joint property, 
Appeal No. 775 being a second appeal from [600] the preliminary decree for 
partition, and Appeal No. 840 being a second appeal from the final decree made 
in the suit. • 

The questions raised by the learned Vakil for the defendant-appellant are. 
first, whether the application for review of judgment made .after the dismissal 
of the suit for default was not barred by limitation, and whether the subse- 
quent proceedings in the suit were not therefore altogether null and void ; 
second, whether, on the pleadings, the learned Judge below should have gone 
into the question as to whether Arannagoro was joint property ; and, third, 
whether on the facta found, the tank referred to in the judgment ought not to 
have been kept joint. 

Upon the first question it is argued that as the suit was originally dis- 
missed under section 102 of the Code of Civil Procedure for default on the part 
of the plaintiff, his proper course was to make an application for setting 
aside the order of dismissal under section 103 : that the Court had no 
power to entertain an application for review of judgment under section 623 
in respect of an order of dismissal under section 102 ; and that as at the time 
when the application in question was made, the time for making an applica- 
tion under section 103 had expired, the plaintiff cannot derive any benefit by 
asking the Court to consider his application made under section 623, as one 
under section 103; and in support of this contention the case oi Koilash 
Mondol V. Nabadu'ij^ Chandra Kar, (1896) 2 C. W. N., 318, is cited. It is 
further argued that if the application for review was not entertainable, and if 
the time for making an application under section 103 had expired, the order 
dismissing the suit ought to stand, and the subsequent proceedings in the case 
ought to be set aside as being null and void. This point does not appear to have 
been raised in either of the Courts below'. But ns it is a point of law which 
touches the legality of the whole of the proceedings we allow'ed it to be raised on 
second appeal. We are, however, of opinion that this contention ought not to 
prevail.- It is quite true that the case cited is authority for the proposition 
that where a suit is dismissed under section 98, no application for review 
[601] of judgment under sectipn 623 of the Code of Civil Procedure can be 
entertained against the order of dismissal. But in the present case the 
dismissal was one not under section 98, but under section 102 of the Code 
of Civil Procedure; and the difference between the two sections, so far 
as the present point is concerned, is this, that w'hereas section 98, w^hich 
applies to the case of neither party appearing, provides that “ the suit shall 
be dismissed unless the Judge, for reasons to be recorded under his hand, 
otherwise directs,” section 102, which applies to a case in which the defendant 
appears and the plaintiff does not, directs that " the Court shall dismiss the 
suit unless the defendant admits the claim, or part thereof, in which caso the 
Court shall pass a decree against the defendant upon such admission, and 
where part only of the claim has been admitted, shall dismiss the suit so 
far as it relates to the remainder.” So that, while in regard to cases which 
come under section 98 where the Court does not otherwise direct, a dismissal 
of the suit is the only consequence, and the proviso, “ unless the Judge, for 
reasons to be recorded under his hand, otherwise directs.” evidently relates to 
the postponing of the case and not to the making of any final order in it, in cases 
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coming under section 102, the dismissal of a suit need not be the only final 
order which the Court can make, but a partial decree might be passed in some 
cases ; and therefore, whilst it would be unreasonable to say that there may be 
an application for review of judgment in a case coming under section 98, because, 
there is no judgment, neither party having appeared before the Court, and the 
Court having simply dismissed the suit, it cannot be said that it would be 
equally unreasonable for the plaintiff, in a case coming under section 102, to 
apply for review of judgment under section 623, for it may be open to him to 
show that the partial decree, which the Court has made upon the defendant's 
admission, gives him less than the Court ought to have given upon that admis- 
sion, and that upon that ground he is entitled to have the judgment reviewed. 
We are, therefore, of opinion that the reason for the decision in the case of 
Koilash Mondolw Nahadwip Chandra Kar, (1896) 2 C. W. N., 318, [602] does 
not in its integrity apply to a case like the present. The argument based 
on the ground of the unreasonableness and unmeaningness of an application 
for review of judgment, is, in our opinion, strictly applicable only to an order 
of dismissal made under section 98 of the Code of Civil Procedure and does 
not apply equally to an order of dismissal made under section 102. 

We may observe that in the present case in which the suit was one for 
partition, there was, if not very clear and express, at least an ambiguou.s and 
implied admission that some of the properties of which partition was claimed 
were joint properties, so that it cannot bo said that an npplication under 
section 623 was altogether not entertainahle in this case. The first contention 
of the appellant, therefore, in our opinion, fails. 

As to the second contention, the argument is that upon the facts stated in 
the plaint the question whether Arannagore was joint property did not arise. Bub 
the learned District Judge has in his judgment explained the circumstances under 
which he allowed that question to be raised. lie observes ; “Much has been made 
of the omission in the plaint to specifically mention the exclusion " (that is of the 
property Arannagore). “ It must be remembered that the plaintiff was an old 
man at death’s door, and 1 think allowance must be made for his having given 
imperfect instructions for drjjiwing the plaint." That being so, we cannot give 
effect to tlie second contention raised before us. 

As to the third contention there is no doubt some hardship in the defend- 
ant's proprietorship of the tank being subjected to a right of user of the ghat 
and the water hy the plaintiff, but the existence of this hardship has been taken 
into consideration, and it is in view of this circumstance that the amount 
payable to the plaintiff by the defendant has been reduced by the Lower 
Appellate Court. 

We do not therefore think that any ground has been made out for our 
interference with the judgment of the Lower Appellate Court. We accordingly 
affirm it, and dismiss Appeal No. 810 with costs. That being so. Second 
Appeal No. 775 will also be dismissed. 

S. C. G. Appeals dismissed^ 

NOTES. 

[This was followed in flDllJ IG C.W.N.. C43; (1913) 19 I.C., 481 (Panjab).] 
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[60S] The 7th February, 1899. 

, Present : 

Mr. Justice Hill and Mr. Justice Rampini. 

Babar Ali Plaintiff 

versus 

Erisboamanini Dassi and another Defandants."" 

Bengal Tenancy Act {VIII of 1885), sections 11, Hi and IS — Sale of a tenure 

in execution of a decree not for arrears of refit — Effect of Non-payment 
of landlord's fee or the fee for service of notice of the sale on 
the landlord before the confirmation of sale. 

Under section 13 of the Bengal Tenancy Act. when a permanent tenure is sold in execu- 
tion of a decree other than a decree for arrears of rent duo in respect thereof, and the 
landlord’s fee prescribed by section 12 of the said Act is not paid before the confirmation of 
the sale, the sale is invalid. 

This appeal arose out of an action for arrears of rent and cesses with interest 
in respect of a seputni tenure alleged to have been held by the defendant 
ITo. 1 under the plaintiff. The allegation of the plaintiff was that the defend- 
ant No. 1 took a seputni lease of lot Kolebatpore under a registered 
kahuliat, dated 2nd December 1892, and since then he had been in posses- 
sion of the property by collecting rents from the tenants ; the defendant 
having failed to pay rent for the period between October 1895 and May 1896, 
the present suit was brought. The defence, aZ^a, was that the seputni was 
sold on the 9th December 1895 in execution of a decree other than a decree 
for arrears of rent and was purchased by one Babu Ram Mibter, and that there- 
fore the defendant had no interest in the tenure after the sale, and was not 
liable to pay any rent which became due after that date. The sale in which 
Babu Ram Mitter purchased the tenure was confirmed on the 16th January 
1896, but the purchaser did not, before the confirmation of the sale, pay either 
the landlord’s fee or the fee for the service of the notice of the sale on 
the landlord. 

The Subordinate Judge held that the confirmation of the sale to Babu Ram 
Mitter effectually extinguished the defendant’s interest in the tenure, and 
accordingly ho dismissed the suit, in [604] so far as it related to the rent for 
the period subsequent to the confirmation of the sale. On appeal the District 
Judge confirmed the decision of the Subordinate Judge. 

Against this decision the plaintiff appealed to the High Court. 

Babu Saroda Churn Mitter, and Babu Haro Kumar Mitter, for the 

Appellant. 

Babu Boidya Nath Dutt, Babu Bepin Behary Ghosc, and Babu Jadu Nath 
Mundle, for the Respondents. 

The judgment of the High Court (Hill and Rampini, JJ.) was as follows:— 

The suit out of which this api)eal arises was brought by the plaintiff, the 
holder of a darputni tenure against a seputnidar for arrears of rent for the 
period between Kartik 1302 and Jaista 1303 B. S. (October 1895 to May 1896). 

* Appeal from Appellate Decree No. 107U of 1697, against the decree of J. F. Bradbury, 
Esq., District Judge of JTooghly, dated the 2Gth of March 1897, affirming the decree of Babu 
Kali Prasanna Mukerjee, Subordinate Judge cf that District, dated the 22nd of December 
1696. 
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‘ It appears that in execution of a decree other than a decree for arrears 
of rent the seputni tenure had been put up for sale on the 9th December 
1895 and purchased by one Babu Ram Mitter. That sale was confirmed on 
the 16th January 1896, but the purchaser did not, before the confirmation of 
the sale, pay into Court, as required by section 13 of the Bengal Tenancy Act^ 
either the landlord’s fee or the fee for service of notice of the sale on the land- 
lord, nor has either of these fees been since paid. 

The defendants answer to the suit was that under the sale of the 9th 
December 1895 her interest in tlie tenure had passed to Babu Ram Mittor, and 
that she was therefore not liable for any rent which became due after that date. 
As to the period prior to that date she pleaded payment. But it is only with 
the former branch of her answer that we are now concerned. 

Upon that question both the Courts below agreed in holding that the 
confirmation of the sale to Babu Ram Mitter etTectually extinguished the defend- 
ant’s interest in the tenure, and they accordingly dismissed the suit, in so 
far as it related to the rent for the period subsequent to the confirmation of 
the sale. The question, which we have now to decide, is whether they were 
right or wrong in so doing. 

[605] Section 13 of the Bengal Tenancy Act, u})on which this question 
turns, provides, so far as it is material, that “ when a permanent tenure is sold 
in execution of a decree other than a decree for arrears of rent due in respect 
thereof, the Court shall, before confirming the sale under section 312 of the 
Code of Civil Procedure, require the purchaser to pay into Court the landlord’s 
fee prescribed by the last foregoing section, and such further fee for service of 
notice of the sale on the landlord as may be i)rescribed.” It was argued on 
behalf of the appellant (the plaintitf in the suit) that the ofi'ect of this section 
is to prohibit tlie confirmation of a sale unless the proscribed fees have been 
previously paid into Court. For the respondent it was contended, on tlie other 
hand, that the duty is cast on the Court of requiring the purchaser to pay those 
fees ; that an omission on the part of the Court to discharge this duty amounts 
merely to an irregularity which is cured by the confirmation of the sale ; that 
the language of the section is merely directory ; and that this view is supported 
by a comparison of the language of section 13 with that of section 12 in which 
the duties of a registering officer are laid dowm. 

It appears to us that the contention of the appellant must prevail. The 
sale of permanent tenures of the kind now in question is regulated by the 
Bengal Tenancy Act, by section 11 of which the general rule is laid down 
that every permanent tenure shall, subject to the provisions of the Act, he 
capable of being transferred in the same manner and to the same extent as 
other immoveable property. Then follows section 12, which provides the 
rules, subject to which a voluntary transfer of a permanent tenure may be 
made, and section 13 which provides similarly for the sale of a permanent 
tenure in execution of a decree other than a decree for rent. The law thus 
enacted has effected considerable changes in the law relating to the sale of 
permanent tenures, dispensing as it does with the recognition of the sale by 
the landlord, as a condition to its validity. And we entertain no doubt that 
the more unfettered freedom of transfer confirmed by the Act was intended to 
be exercised, if at all, in strict conformity to the conditions which the Act 
prescribes, [606] and that unless those conditions are substantially complied 
with the transfer is invalid and ineffectual. 

Much ^stress was laid by the respondents' pleader upon the absence from 
section 13 of express words of prohibition. 
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This consideration is, however, to our minds by no means conclu^ve; a 
prohibition niay be implied although not conveyed in express language, and 
altliough the enactment is silent as to the consequences or non-observances of 
the forms which it prescribes. The question is as to the intention of the 
Legislature, and “ where," as it is put by Sir P. H. Maxwell (Maxwell on the 
Interpretation of Statutes, 3id edition, p. 518) “the whole aim and object of 
the Legislature would be plainly defeated if the command to do the thing in a 
particular manner did not imply a prohibition to do it ij;i any othei*, no doubt 
can be entertained as to the intention." We certainly think that were we to 
hold that it is a matter of indifference so far as concerns the validity of the 
transfer whether tiie fees for which section 13 provides have or have not been 
paid prior to the confirmation of the sale, we should be defeating the obvious 
intention of the Legislature and rendering nugatory the scheme which it 
thought fit, for reasons which are w’ell understood, to substitute for the 
previous law on the subject. 

Nor are we pressed by the consideration upon which reliance was also 
placed, that tliere is acliange of phraseology in section 13, as compared with 
section 1^, in which latter section clear w^ords of prohibition are no doubt 
employed. That may he accounted for in various ways and does not by any 
means necessarily imply a change of intention on the part of the Legislature 
(see Maxwell, p, 452). What wo have to look to is the substance of the 
matter, and wo entej tain no doubt that the Legislature intended by enacting 
section 13 to prohibit tlie confirmation of a sale such as is contemplated by 
tlie section unless prior to the confirmation the purchaser has ]jaid into Court 
the fees for which tiie section ))rovides. 

We are, tlierefore, of opinion that the sale to Balm Ram Mitter w^as 
invalid and ineffectual as a transfer of the tenure [607] from the defendant. 
This being so, the decree appealed against must ho set aside, in so far as it 
affects the plaintiff’s claim for the period subsequent to the IGth January 1B96, 
and the case must be remitted to the Lower Appellate Couit to he dealt with 
by it according to law. Costs to abide the result. 

8. C. G. Appeal al hired. Ca^e reviavded. 



NOTES. 

[ Act I of 1903 B.C., validiitocl transfers even when the landlord’s fee had not hcen paid, 
and this was held to be retrospective : (1904) 1 (J.L fiOO ; (1904) 8 C.W.N., 

In (1904) 7 C.W.M., 591 it wa.s held Lh.it the jiidijnicut-dchlor' .s position was not .iltered.] 


13 CAL.— 60 
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[ 26 Cal. 607 ] 

The Q2nd March, 1899, 

Present : 

Mr. Justice Banebjee and Mr. Justice Rampini. 


Kamikhya Nath Mukerjee and another Defendants 

versus 

Hari Churn Sen and others Plaintiffs.* 


Probate and Administration Act {V of 1881), sections 40 and 90 — Letters of 

administration— Effect of Transfer of immoveable property by a Hindu 
widow with the Judge s sanction, on obtaining letters of administra* 
tion — Legal necessity — Fraudulent representation. 

An iilieuation made with the permission of the District Judge by a Hindu widow who 
had obtained letters of administration in respect of the estate, is valid as an absolute aliena- 
tion under section 110^ of the Probate and Administration Act (V of 1881), irrespective of the 
existence of legal necessity. 

This appeal arose out of an action brought by the plaintiffs who were the 
reversionary heirs of defendant No. 3, for a declaration that the alienation 
made by the said defendant No. 3, a Hindu widow, in favour of defendants 
Nos. 1 and 2, was invalid beyond the life time of the widow, inasmuch as the 
alienation was made without legal necessity and in collusion with defendants 
Nos. 1 and 2 in order to defraud the plaintiffs. 

The defence of defendant No. 1 was that he had no concern with the 
purchase; hut defendant No. 2 set up that the purchase made by her was 
fide, and that defendant No. 3 had legal necessity for the transfer. 

The Subordinate Judge found that there was no legal necessity ; that 
defendant No. 3 hnd obtained the letters of administration to the estate of 
her husband and the permission [608] of the District Judge to sell the 
property by fraudulent misrepresentation of fact ; and that defendants Nos. 1 
and 2 acted in collusion with the defendant No. 3 in obtaining such permission ; 
and he decreed the plaintiffs’ suit. 

On appeal hy defendants Nos. 1 and 2 the District Judge confirmed the 
decision of the first Court, holding that there was no legal necessity for the 
transfer ; that the fact of its having been effected with the permission of the 
District Judge did not affect the question ; but he did not confirm the finding 
of the first Court upon the question of fraud. 

Against this decision the defendants appealed to the High Court. 

Sir Griffith Evans, Babu Nilmadhub Bose, and Babu Shib Chunder Palit, 
for the Appellants. 

•Appeal Irom Appellate Decree No. 1C3*2 of 1897, against the decree of J. P. Bradbury, 
Esq., District Judge of Hooghly, dated the 14th of June 1897, confirming the decree of Babu 
Abinash Chunder Hitter, Subordinate Judge of that district, dated the 21st of August 1S9G. 

t [Sec. 90 An executor or administrator has power, with 
Power of executor or the consent of the Court by which the probate or letters of 
administrator to dispose of administration was or were granted, to dispose of the property of 
property. the deceased, either wholly or in part, in such manner as ho 

thinks fit : 

T^rovided that the Court may, when granting probate or letters of administration, exempt 
tlic executor or administrator from the necessity of obtaining such consent as to the whole 
or any specified ^art of the assets of the deceased.J 
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Dabu Boidya Nath Dutt for the Respondents. * 

The judgment of. the High Court (Banerjbe andBAMPiNi, JJ.) was as 
follows : — 

Banerjee, J. — This appeal arises out of a suit brought by the plaintiffs, 
respondents, who are the reversionary heirs of the defendant No. 3, a Hindu 
widow, for a declaration that the alienation made by the defendant No. 3 in 
favour of defendants Nos. 1 and 2 is invalid beyond the life-time of defendant 
No. 3, on the ground that the transfer was made without legal necessity, and 
is vitiated by fraud and collusion. 

The defence was, that the alienation was valid and binding ; that there was 
no fraud or collusion in the matter, and that the defendant No. 1 had no 
concern with the purchase, which was really made by the defendant No. 2 on 
her own behalf. 

The first Court found that the alienation in question was made without 
any legal necessity, that the defendant No. 3 had obtained letters of administra- 
tion to the estate of her deceased husband and the District Judge’s permission 
to sell the property now in suit, upon fraudulent misrepresentation of facts, 
and that the defendants Nos. 1 and 2 made the purchase with the full 
knowledge of the fraudulent representations made by the defendant No. 3 in 
[609] obtaining the permission to sell, and had acted in collusion with the 
defendant No. 3 in obtaining such permission. 

On appeal by the defendants Nos. 1 and 2 the learned District Judge has 
confirmed the decree of the first Court in favour of the plaintiff’s, on the? ground 
that the sale in question was not for legal necessity, and that the fact of its 
having been effected by the defendant No. 3 with the permission of the 
District Judge under section 90 of the Probate and Administration Act (Act V 
of 1881) does not affect the question ; but he has not confirmed the finding of 
the first Court upon the question of fraud, and he has in one or two places 
questioned tlie correctness of the inference of fraud from certain of the circum- 
stances relied upon in the Subordinate Judge’s judgment. 

In second appeal it is contended for the defendants Nos. 1 and 2 that the 
learned District Judge is wrong in holdRng that the alienation in question was 
invalid beyond the widow’s life-time, on the ground of the absence of legal 
necessity, when he ought to have held that the alienation having been 
made with the permission of the District Judge by the defendant No. 3 who 
had obtained letters of administration in respect of the estate, it was valid as 
an absolute alienation under section 90 of the Probate and Administration 
Act of 1881. 

We are of opinion tliat the view taken by the learned District Judge that 
the permission obtained by the defendant No. 3 under section 90 of the 
Probate and Administration Act can give no validity to the alienation, simply 
because it was an alienation by a Hindu widow and was made without legal 
necessity, is wrong. For by section 4 of the Probate and Administration 
Act, the administrator of a deceased person is his legal representative for all 
purposes, and all the property of the deceased person vests in the Adminis- 
trator as such ; and by section 90 of the Act the Administrator has, subject to 
the provisions of that section, power to dispose, as he thinks tit, of all or 
any of the property for the time being vested in him under section 4 of the 
Act; and the provision of the law to which this power is subject is contained 
in sub-section 3 of section 90, which says that “ an administrator may not, 
without the previous sanction [610] of the Court by which the letters of 
administration were granted, mortgage, charge or transfer by sale, gift, exchange 
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or otherwise any innuoveable property for the time bein^:? vested in him tinder 
section 4.” 

Here the sale in favour of the defendants Nos. 1 and 2 was effected by the 
defendant No. 3, not in lier character as the widow of her deceased husband, 
but in her character as administrator of liis estate, and tlie deed of sale in favour 
of the defendants Nos. 1 and 2 distincth recites that the alienation is made 
by her, she liaving been authorised in that behalf by the permission granted to 
her by the District Judge. That being so, tlm alienation would be valid, 
irrespective of the existence of legal necessity, by virtue of the provisions of 
section 90 ot the Probate and Administration Act. The ground therefore upon 
which the learned District Judge has based his decision in favour of the plaintiffs 
is untenable, and his decision must, therefore, be set aside. 

Then arises the question, whetlier the case ought not to be remanded to 
the Lower Aiqiellate Court in order that it may come to a finding upon the 
question of fraud which was raised in th(3 plaint, and upon which a finding 
was arrived at by the first Couit in favour of the plaintiff's. It was not 
disputed by the learned Counsel for the appellants, and it cannot be disputed, 
that if the alienation in (luostion was brought about with the object of 
defrauding the plaintiff’s who are the reversionary heirs, and if the District 
Judge’s permission was obtained by a false representation of facts made by 
the defendant No. 3, the vendor, and the purchasers, the defendants Nos. 1 
and 2, were aware of the fraud and took the conveyance from the defendant 
No. 3 with the knowledge that the District Judge’s permission had been 
obtained by her upon a fraudulent mi.->ropresentation of facts, in that case 
section 90 of the Probate and Administration Act could not make the aliena- 
tion valid ; for fraud would in sucli a case vitiate the permission and the 
transfer in favour of the defendants Nos 1 and 2 who would ho participators 
in the fraud. 

But we are asked to hold that as Mie learned District Judge has, with 
reference to one or two i)oints, questioned [611] the correctness of the 
learned Subordinate Judge’s infei ence of fraud, he has in fact altogether nega- 
tived the findings of fraud in this case. Reading the learned District Judge’s 
judgment as a whole we are unable t > come to that conclu.sion. It is true 
that the learned District Judge does not confirm the first Court’s finding on 
the question of fraud, but he has not ncg.itived the finding of fraud which that 
Court arrived at upon a curisidcr.ition of the evidence. The case must, there- 
fore, go hack to the Lower Appellate Court in. order that it may dispose of the 
appeal after determining upon the wliole of the evidence on the record whether 
the fraud alleged in the third and fouith paragraphs of the plaint has been 
established, and establislicd, not only as against the defendant No. 3, hut also 
as against the defendants Nos. 1 and 2. ff that que.stion is answered in the 
negative the suit must ho dismissed with costs ; if, on the other hand, that 
(juestion is answered in the ariirinative, the ])laintiff’s will j)o entitled to a 
decree. The cost.s of this appeal wull abide the result. 

S. C. G. Apjtnd allowed. Case remanded. 
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[ 26 Cal. 611 ] 

. The 5th May, 1899, 

Present : 

Mr. Justice IIiiiL and Mr. Justice Rampini. 


Krishna Chandra Son and others Plaintiffs 

versus ^ 

Sushila Soondury Dassee and others Defendants. ’ 


Bengal Tenancy Act (VIIl of 1885), sections 74 and 179 — Stipulation for 
payment of abioab— Permanent tenure-holder. 

The defendant, a dur-patnidar, stipulated in the kabtilyii for the {innuril payment of 
Rs. 4 in lieu of certain quantities of j.icJf fruit, bamboos and fish. This stipulation was 
contained in a clause perfectly distinct from that containing the payment of rent which 
was payable quarterly. 

Held^ (i) such a stipulation is a stipulation for the payment of an abicab. 

(ii) A stipulation for the payment of an itbmah, under a permanent mokuvari lease is 
valid, and section 74 of the Ilengal Tenancy Act do(i.s not cont)*oJ scctnni 179 of the Act. 

[612] Assnnulla Khanv. Tirllia Ha^him, (1895) 1. L. R., 22 Cal., A tul if a Churn 

Lose V. Tulsi Das Sarkar, (1895) 2 C. W. N., 643, referred to and followed. 

Bastinta Kumar Roy Choicdhry v. Vromotua yaih Bhaftacharjec, (ISOfi) Ante, p. 130, 
distinguished. 

The plaintiff’s were palnidars and the defendants dur-palnidars. In the 
kabiUyat executed hy the defendants, there was a stipulation for the annual 
payment of Rs. 4 in lieu of certain quantities of jack fruit, bajnboos and fish, 
which the defendants wore to present annually to the j)laintitts in one instal- 
ment, and this was stipulated for in a perfectly distinct clause from that in 
which the payment of the rent was contracted for. F urtl^er, the rent was 
payable quarterly. The plaintiff's sued the defendants for the payment of 
sums under this stipulation. 

The Court of First Instances found that the payment of Rs. 4 was an abtvab 
and as such was not recoverable. 

The Lower Appellate Court agreed with the finding of the Court of First 
Instance that the payment of lis. 4 is an abivah and not recoverable. 

From this decision the plaintilTs appealed to the High Court. 

Babu Naiiiii llavjun Chatierjee fur the Appellants. — The payment of Rs.4 
per annum is not an abwab, hut a payment hy way of rent : and even if it 
is an ab vah, as the plaintiffs are patiiidars and the defendants diir-palnidars, 
the plaintiffs are, under section 179 of iho Bengal Tenancy Act, entitled to 
recover that amount. In Assauulla, Khan v. Tirtha Uashnii, UH9o) I. L. R., 
22 Cal., 680, it is pointed out by the learned Judges that section 179 is not 
governed by section 74 of tlie Bengal Tenancy Act, and the case of Atulya 
Churn Bose v. Tulsi Das Sarkar, (1895) 2 C. \V. N., 513, is analogous to the 
present. 

Babu Karuna Sindhu Mookerjee, (and Babu La! Mohan Ganguly) for the 
Respondents. — The payment of Rs. 4 is clearly an ahirab, as [613] it is not 
consolidated with rent, and is in lieu of jack fruit, bamboos and lish, and is 
payable separately from the rent. Section 74 of tlio Bengal Tenancy Act 

* Appeal from Appellate Decree No. 720 of 1898. against the decree of Babu Atul Chan- 
dra Ghosc, Subordinate Judge of Birbhum, dated the 10th of December 1897, modifying 
the decree of Babu Apora Prosad Mukerjee, ^liuisif of Suci, dated the 5th of January 1897. 
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inva^idabes all atipulabions as to payment of abwabs, and section 179 of the 
Act must be controlled by it. In Basanta Kumar Boy Choiodhry v. Promotha 
Nath Bhuttacharjee^ (1898) AntCt p. 130, it was held that section 67 of the Bengal 
Tenancy Act does control section 179 of the Act, and there is no reason why 
section 74 should not also control section 179 of the Act. 

The judgment of the High Court (Hill and Rampini, JJ.) was as follows:— 

This is an appeal against a decree of the Subordinate Judge of Birbhum, 
dated the 10th Deodmber 1897. 

Two grounds of appeal have been urged before us : (l) that the sum of 
Bs. 4 per annum, which the Subordinate Judge has held to he an abwab and 
disallowed, is not an abtvab ; and (2) that even if it is an abwabs as the plaintiffs 
are patnidars and the defendants dur-patnidars, the plaintiffs are, under 
section 179 of thelBengal Tenancy Act, entitled to recover the amount. 

On the first point, wo think we must adirm the finding of the Subordinate 
Judge. The annual payment of Bs. 4 is, according to the defendants’ kabtdyat, 
not part of the rent. It is payable in lieu of certain quantities of jack fruit, 
bamboos and fish, which the defendants were to present annually to the plain- 
tiffs, and is stipulated for in a perfectly distinct clause from that in which the 
payment of the rent is contracted for. Further, the rent is payable quarterly. 
The quantities of produce, or their money equivalent, were to be given, or 
paid, in one instalment. Wo think that in these circumstances the Bs. 4 per 
annum now in dispute is undoubtedly an abwab. 

The second contention of the appellant is not so easily dealt with. The 
learned pleader for the appellant relies on the provisions of section 179, and on 
the cases of Assanulla Khan v. Tirtlia Bashhu, (1895) I. L. B., 22 Col., 680, 
and Atulya Churn Bose v. Tulsi Das Sarkar, (1895) 2 C.W.N., 543. [614j In 
the former case it is said, though by way of an obiter dictum, that though 
there is some repugnancy between section 179 and section 74, there seems good 
reason for thinking that section 179 is not controlled by section 74. In other 
words, tlie provisions of section 74 do not prevent the holder of a permanent 
tenure (such as a patuidar) from granting a permanent mokurari lease (such as 
has been granted to the defendant in this case) *' on any terms ” he pleases, 
that is, even stipulating for the payment of abwabs. 

The second case cited by the pleader for the appellant is analogous in 
principle to that of Assanulla Khan v, Ttrtha Bashini, (1895) I.L.B., 22 Cal., 
680. It rules that section 179 controls section 178 (3) (c); so that a permanent 
tenure-holder may in granting a sub-lease of his tenure stipulate for the pay- 
ment of interest at a higher rate than that allowed by section 67. The contrary 
has, however, been laid down in Basanta Kumar Roy Chowdhry v. Promotha 
Nath Bhuttacharjee, (1898) A7itc, p. 130. The learned Judges who decided 
this latter case make no reference to the case of Atulya Churn Bose v. Ttdsi 
Das Sarkar, probably because it was not brought to their notice. 

Another case which has some analogy to the question under discussion is 
Mokbul Hossain v. Ameer Sheikh, (1897) I. L. B., 25 Cal., 131, in which it has 
been held that, notwithstanding the provisions of section 89, holders of service 
tenures can be ejected otherwise than in execution of a decree. 

The learned pleader for the appellants contends that the sections 179, 
180, 181, 182 and 183, all contained in Chap. XV, take the tenures and hold- 
ings to which they relate to a large extent outside the other provisions of the 
Bengal Tenancy Act ; and though it is somewhat diilicult to suppose that the 
framers of the Act can have intended to allow the proprietors or permanent 
tenure-holders to stipulate for the payment of abwabs by their tenants, yet it 
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may be thal; ifc was considered that an [618] arrangement of this nature? bo 
objectionable and liable to give rise to oppression in the case of ordinary rai- 
yats, was fraught with ' less danger in the case of permanent mo/ntran lease- 
holders. Anyhow, the words of section 179 “ nothing in this Act ” are so wide 
that it seems impossible to resist the contention of the learned pleader for 
the appellants, and we are therefore constrained to give eifect to it. 

We accordingly decree this appeal with costs. 

M. E. M. Appeal alloived. 


NOTES. 

[In the case of a patni lease executed before the Bengal Tenancy Act 1885, which con- 
tained a stipulation for supplying fire- wood without m<aking its value an integral component 
of the rent, it was held following 33 Cal., 683: 3 C.L.J., 391 ; 4 C.L.J., 627 : 10 C.W.N., 
627 ; and 12 O.W.N., 176 that it was an ahwab which could not be recovered. 3 


[ 26 Oal. 616 ] 

The 15th May, 1899. 

Present: 

Mr. Justice Hill and Mr. Justice Rampini. 

Kuldip Singh Plaincilf 

versus 

Gillanders Arbuthnot & Co Defendants.’*' 

Bengal Tenancy Act {VIII of !885), section 88 — Transfer of a portion 
of occupancy holding — ihvstom — Ejectment — Possession. 

The transfer of a portion of an occupancy holding is contrary to the spirit, if not the 
letter, of section 88 of the Bengal Tenancy Act Vlll of 1885 ; and the existence of a custom 
in a particular place by which such a holding is transferable is immaterial and gives no right 
to the transferee as against the landlord. 

In this suit the plaintiff was the purchaser of 64 bighas of an occupancy /o/c 
of 8 bighas belonging to one Nanku Roy and others. The plaintiff was 
dispossessed by the defendants, .who are the landlords of the occupancy jote 
of 1 bigha and 15 cottahs, and he sued them for possession by declaration 
of title. 

The Court of First Instance held that as the defendants did not allege that 
the old tenants had abandoned their holding, and as the sale of a portion of 
an occupancy jote does not constitute a ground for forfeiture, the jote must be 
considered for the purpose of this suit to be a transferable one ; and as the 
plaintiff was in possession of the disputed land as proved in the case, whatever 
might be the title of the plaintiff, the defendants had no right to dispossess 
him, and upon these findings decreed the plaintiff ’s claim. 

[616] This decision was reversed by the Lower Appellate Court, on the 
grounds that the plaintiff, as the transferee of a portion of an occupancy hold- 
ing, had no title as against the defendants, and that the suit not being a sum- 
mary suit for possession but a suit for possession by declaration of title, 

* Appeal from Appellate Decree No. 941 of 1898, against the decree of Babu Karunamoy 
Banerjee, Subordinate Judge of Bhagulpore, dated the 7th of February 1898, reversing the 
decree of Babu Syama Oharan Banerjee, Munsif of Beguseriii, dated the 27th of July 1897, 
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the* plaintiff could not recover possession, unless he sliowed title as against 
the (iofendants. 

The plaintiff thereupon apj)o:ilo(l to the Court. 

Dr. Ashiitosh Mookerjre for the Vppollaiit. — The plaintiff seekH only to 
recover possession of the dis])utetl hind from which he has been wrongfully 
ejected ; he does not seek to he recognised as a tenant of the defendants. Bengal 
Tenancy Act, scctjon 88, does not apply, as a right of occupancy is different 
from a lidding, and there is no law to prevent the transfer of such a right. 
Further the appellant alleges that ihero is a custom, which makes an occupancy 
holding transferable, and if so, then such a transfer is good in spite of the 
Bengal Tenancy Act, section SH. Hence the suit should at least be remanded 
for a finding, whether the occupancy holding is transferable by custom or not. 

The respondent did not appear. 

The judgment ofj^the High Court (Hill and Rampini, JJ.) was as 
follows : — 

In this suit the plaintiff alleges that he has purchased bi bighas of an 
occupancy jnte of 8 bighas belonging to Nanku liai and others. He further 
pleads that he has been dispossessofi by the defendants who are the landlords 
of the occupancy jotc of 1 bigha lo eottahs, and he sues them foi* possession. 

The Lower Appellate Court has dismissed the suit on tJie ground that the 
plaintiff, as the transferee of a portion of an occupancy holding, has no title 
as against the defendants. Tiie plaintiff now appeals, and on his behalf it has 
been contended that the plaintiff doe.s not seek to bo recogni;jod as a tenant 
by the landlords, but merely prays to be re.stored to possession of the disputed 
land from which he lias boon wrongfully ejected. 

We think, however, that the phiintiff* is not entitled to recover posse8.sion 
on proof of mere wrongful dispo‘«session. This is not a possessory suit 
under section 9 of the Specific [617] Relief Aoi. That being so, he must show 
some title to the land as against the defendants. We agree with the 
Subordinate Judge in thinking that he has printed none. He no doubt shows 
that he has purchased Gi lughas of thevofe from the occupancy raiyai^ but 
this transfer is not binding against the landlords, the present defendants, who 
are in no way hound to recognize it. .\s against the landlords, the plaintiff 
shows no title under wliich he can d*itijan(l to bo restored to possesssion of a 
portion of the holding. 

The learned pleader for the appellant urges that there is no law whiqh 
prohibits the transfer of portion of an occupancy holding. But there is no 
law under which any such contention as set up by the plaintiff’ in this case 
can be supported, and it would seem to us that to admit it to have any force 
would be contrary to the spirit, if not the letter, of section 88 of the Bengal 
Tenancy Act. 

The learned pleader prays tliat the case may be remanded for a finding 
whether the occupancy holding, from a jiortion of which the plaintiff alleges 
himself to have been dispossessed, is or is not transferable by custom. We 
think it unnecessary to do so, for in either case in our opinion the plaintiff’ 
would have no right as against the defendant to recover possession of a portion 
of the holding. 

We therefore dismiss the appeal without costs, the respondent* not 
appearing. 

M, R. M. Appeal dismiSHed. 
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NOTES. 

[This subject was (l«alt with by the Pull Bench in Dayamayi v. Ananda Mohan Roy 
Chovfdhury, (1914) 42 Cal., 179, after an exhaustive argument in which all the previous case* 
^w was reviewed. With reference to thi? case, it was observed that it had been followed only 
once in (1905) 9 C.W.N., 843 (42 Cal., at p. 214 ; 204 ; see also p. 212) and doubts expressed 
in (1904)9C.W.N., 134; (1905) 2 C.L.J., 369 ; see also (1908) 8 161; (1903) 8 

O.W.N., 55 ; (1900) 27 Cal., 546. 

In .the Full Bench decision it was held, ** The transfer is o^r alive as against the land^ 
lord in all cases in which it is operative against the raiyat, provided the landlord has given 
his previous or subsequent consent. When the transfer is a sale of the whole holding, the 
landlord, in the absence .of his consent, is ordinarily entitled to «|nter on the holding; hut 
where the transfer is of a part only of the holding or not by way of sale, the landlord, 
though he has not consented, is not ordinarily entitled to recover possession of the holding, 
unless there has been {a) an abandonment within the meaning of see. 87 of the Bengal 
Tenancy Act, or (6) a relinquishment of the holding, or (c) a repudiation of the tenancy. 
Whether there has been a relinquishment or repudiation or not dcpcinds on the substantial 
effect of what has been done in each case.” — 42 Cal., at 228. ] 


[ 26 Cai. 617 ] 

The 17th March, ISOfL 
Present : 

Mr. Justice Macphehson and Mr. Justice Stevens. 

The Secretary of State for India in Council Defendant 

versus 

Kajimuddi and others Plaintiffs.’*' 

Enhancement of rent — Bengal Tenancy Act {VI 11 of 1886), sections 60 (sub- 
section 2), 116, 104 (subsections 2 and 3), 113 — Tiecord of Rights — 
Presumption as to fixity of rent — Settlement of fair and 
e(iuiiahle rent — Enhancement for excess land — 

Enhancement for rise in price of crops, 

[618] The provision contained in section 110 of the Bengal Tenancy Act against the 
presumption as to fixed rent under section 60 (2) of the Act arising in certain cases, has no 
application in a suit brought by a tenant for the purpose of contesting the correctne.ss of 
the decision of a Revenue Oiliccr in regard to the entry as to the status of a in a 

record -of-rights prepared under Chapter X of the Act. In such a suit the tenant is entitled 
to the benefit of the presumption. 

Given the circumstance of an increase or decrease in the area of the land for which a 
tenant is paying rent, it is competent to the Revenue OlTicer under section 104 (2) of the 
Bengal Tenancy Act to .settle a fair and equitable rent in respect of the whole of the land 
of the tenant, including the excess area, and the Revenue Oifieor can in such a case enhance 
the rent under the provisions of the Tenancy Act, e.g,, on the ground of the rise in the 
prices of the food crops, and so forth. 

This appeal and twenty-six other analogous ones arose out of seventeen suits 
brought hy different tenants of a Government Jehas medial known as hissa 4 
annas and odd gundas in Porgunnah Shingergaon, in the District of Tipperah,, 
against the Secretary of State for India in Council, for a declaration thi*tth& 
final record (Khaiian) of rights framed and published by the Revenue Officer in* 
respect of the said mehal under Cliapter X of the Bengal Tenancy Act, be* 
declared illegal and void, and that the tenures and holdings held by the different 
plaintiffs be declared not liable to enhancement of rent, liaving borne uniform 
rents from the time of the Permanent Settlement. Thev praved also in the 

* Appeals from Appellate Decrees Nos. 1743 of 1897 and 26 others, against the decrees of 
Babu Kailash Chandra Mozbmdar, Subordinate Judge of Tipperah, dated the 22nd of May 
1897, modifying the decrees of Babu Rojoni Kant Mukerjee, Mnnsif of Chaudpur, dated the 
26th of June 1696. 
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alternative that if the said tenures and holdings be liable to enhancement of 
rent, ‘proper rents might be fixed by the Court or by Revenue Officers. 

By a notification, dated the 6th November 1888, the Local Government 
made an order under section 101 (1) of the Bengal Tenancy Act, directing that 
a survey be made, and a record of rights be prepared, in respect of the lands 
included in the khas mchal in question, and specifying therein the parti- 
culars to be recorded as required by section 102 of the Act. Although no 
application was made by either tlie Government or the tenants for settlement 
of rent, the Sottlemlnt Ollicer appointed to prepare the record of rights of 
3iis own motion settled what he considered fair and equitable rents, apparently 
-on the ground tlmt the tenants were holding land in excess of, or less than, that 
for which they [619] were paying rent, as also on tlie ground that there had 
been a rise in the average prices of the food crops. After the draft record was 
published under section 105 (l; of the Act, the plaintiffs objected to certain 
entries on the ground that tlioir rents Nvere not liable to enhancement. After 
disallowing these objections, the Settlement Oflicer finally framed and publish- 
ed the record under section 105 (2) of the Act. Thereupon the plaintiffs, 
without appealing to the Special Judge against the orders of tiie Settlement' 
Oflicer, instituted the present suits. 

The Munsif dismissed the suits on the preliminary ground that the decision 
of the Settlement Officer under section 104 and 105 of the Act operated as res 
judicata and was not liable to be set aside by a Civil Court. On appeal the 
Subordinate Judge set aside the decree of the Munsif and remanded the suits for 
trial on the merits. On second appeal, the High Court affirmed the decision of 
the Subordinate Judge, holding that the entries in the recoid were, propel ly 
speaking, undisputed entries, whicli under section 109 of the Act were to be 
presumed to be correct until the contrary was proved (See Secretary of 
State for India v, Knjmuddy, I. L. R., 23 Cal., 257). The suits were then 
tried by the Munsif on the merits and dismissed. The Munsif held that in 
view of the special provisions of section 115 of the Bengal Tenancy Act, the 
presumption under section 50 (2) of that Act could not arise in favour of the 
plaintiffs, and that the whole burden of proving that they had held at the same 
rate of rent from the time of the Permanent Settlement was laid on them. 
He also held that it was competent to the Settlement Officer to enhance the 
rent on account of the rise in the price of produce, under section 30 of the Act. 

On appeal the Subordinate Judge agreed with the Munsif as to the plain- 
tiffs not being entitled to tlie presumption under section 50 (2) of the Act, but 
held that the Settlement Officer acted without iuiisdiction in settling the rents 
on the ground of the rise in the price of the produce, and that therefore his 
acts in this respect were null and void. In the result, sixteen of the appeals 
were either wholly or partially decreed, and one of them was dismissed. 

[620] In eleven of the appeals the plaintiffs, and in sixteen appeals 
including No. 1743, the defendant, appealed to the High Court. 

In Appeal 1743 of 1897 — 

Babu Bam Charan Milter, for the Appellant. 

Babu Akhoy Kumar Barter jee, for the Respondents. 

The judgment of the High Court (Macpherson and Stevens, JJ.) was 
AS follows : — 

In the year 1888 the Local Government notified under section 101 of the 
Bengal Tenancy Act that a survey and record of rights v7ould be made in a 
local area which includes the Government khas mehal to which these suits 
relate. A survey was made and a record of rights prepared by a Revenue 
Officer, who, in the oourse of his proceedings, settled the rents payable by 
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certain of the tenants. It is conceded that he was not authorized to settle all 
rents, and that no application for such settlement was made either by the 
landlord or by the tenants ; and we must take it that the only authority which 
he had was that conferred by section 104 of the Tenancy Act, in cases in 
which the tenant was holding land in excess of or less than that for which he 
was paying rent. 

The record was finally framed and published in March 1891. None of the 
tenants preferred an appeal to the Special Judge againstf the decision o£ the 
Revenue Officer on any of the points which he was required to determine, 
or as regards the rent which liad been settled. In the same month the 
tenants brought seventeen suits, which have given riso to these appeals, to have 
it declared, speaking generally, that the proceedings of the Revenue Officer 
were illegal and not binding on them, and that their rents could not be 
enhanced consistently with the provisions of the Bengal Tenancy Act. They 
also asked that the Court would, if it considered that the rents were enhan- 
cible, fix a fair rent. All these suits were dismissed by the first Court on 
the ground that they were not maintainable, the decision of the Revenue 
Officer being final and binding on the parties. This decision was reversed 
by the Lower Appellate Court on the ground, substantially, that the Settle- 
ment Officer [621] had acted ultra vires in settling the rents of the tenants, 
and the cases were remanded for trial on the merits. 

There was then a second appeal to this Court which held that the remand 
order was right. After remand the suits were again dismissed by the Munsif 
on their merits ; but on the appeal of the defendants they were, with one 
exception, wholly or partially decreed. Of the appeals now before us, sixteen, 
namely, numbers 1743 and 2143 to 2157 were preferred by the Government, 
the defendant in the suit ; and eleven, namely, numbers 1898 and 2380 to 2389, 
were preferred by the tenants, the plaintiffs. 

We may at once dispose of the appeal, 1893, on the ground that it is not 
pressed, it being admitted that the rent settled is somewhat less than the rent 
which was before paid. That appeal is, therefore, dismissed with costs. 

In dealing with tlie remaining cases, we cannot, of course, go behind the 
remand order of this Court, it being conceded that that is an order now binding 
on the parties. It is necessary therefore to see what was then decided. 
The learned Judges said, “the first question to be determined is, whether the 
Settlement Officer had jurisdiction under the Tenancy Act to settle rents in 
respect of the land held by tlie^ plaintiffs.” They held that he had jurisdic- 
tion to do that of his own accord on the ground that the tonanU wore holding 
land in excess of or less than that for which they were paying rent, and that 
the Lower Appellate Court was wrong in considering that there was no such 
authority merely because the record of rights as prepared did not show what 
the excess lands were, or that the Revenue Officer was acting under this 
particular provision of the law. Then they said they had to consider the 
legal effect of his proceedings under sections 104 and 105 of the Tenancy Act ; 
and they came to the conclusion that his decision on the points which he had 
to decide, and which had to be shown in the record of rights, had not the 
force of a decree under section 107 of the Tenancy Act, hut that the entries in 
the record of rights must be taken as undisputed entries which are to be 
presumed to be correct until the contrary is proved, and that it was open to 
the plaintiffs in this suit to establish the incorrectness of those entries. 

[622] Two points were, therefore, we think, distinctly settled : First, that 
the Revenue Officer did not act without authority in settling the rents, althougU 
the Court did not decide how the rents were to be settled or whether they had 
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been* properly settled. And, secondly, that the entries made in the record of 
rights must be presumed to be correct ; that it was for the plaintiffs in these 
cases to show that the entries were wrong, and that they could only succeed 
by so doing. 

After the remand one of the issues tried was this : “ Have the holdings 
and the tenures of the plaintiff's existed from the time of the Permanent 
Settlement at fixed jamas, and are the plaintiffs* jamas not fit to be enhanced." 

The Munsif decided that they were enhancible, but he threw upon the 
plaintiffs the burden of proving that their tenures and holdings had been held 
from the time of the Permanent Settlement at a uniform rent, and said that they 
were not entitled to the benefit of any presumption under section 50 of 
the Tenancy Act, because, according to tlio provisions of section 116 of that 
Act, the presumption could not apply to them. 

That view has been endorsed by tlie Subordinate Judge, who, like the 
Munsif, held that the tenants had not proved the fixity of rent from the time of 
the Permanent Settlement. Section 115 enacts that “ when the particulars 
mentioned in section 102, clause have been recorded under this chapter in 
respect of any tenancy, the presumption under section 50 shall not thereafter 
apply to that tenancy." 

It seems clear that tliat section lias no application to the present case, 
and cannot deprive the tenants of the benefit of the presumption if they can 
show’ that they are entitled to it. 

The suits arc brouglit for the purpose of contesting, amongst other 
things, the correctness of tlio Kevenuo Officer’s decision in regard to the 
entry as to the status of the raiyais ; and the question which the Courts 
had to decide was whether their status was that of raiyats holding at 
fixed rents or not. Section 115 seems to contemplate a case in which 
a raiyat is seeking to get the benefit of the presumption for a period 
[623] subsequent to the time when the record -of-rights w^as fi arned. The appeals 
of the tenant defendants, with the exception of appeal 2384, must thei'cfore 
succeed to this extent that there has been no proper decision as to whether 
their rent can or cannot be enhanced. These appeals all relate to raiyati 
holdings. Appeal 2384 relates to a taluk, and what 1 have said has no bear- 
ing upon that case because it is distinctly found by both the Courts that the 
taluk has been held for terms of years, and the provisions of section 50 do 
not apply to tenures of that description. 

As regards the Government appeals, it appears that the Revenue Officer 
settled the rents of the tenures and holdings l>y assessing rent on lands found 
to be in excess of the original holding, and also by allowing for an increase in 
the rise of the prices of the food crops. . 

The Subordinate Judge has held that in settling the rent ho bad no power 
to increase it on the ground of the rise in the value of prices, and that, in so 
doing, he acted without jurisdiction. Substantially, therefore, he has dis- 
allow^ed the whole of the increase on that ground, and has taken the rent to 
he the rent formerly payalile, ^>/ws a fair and equitable rent for the land found 
to he in excess. He says that the Revenue Officer had only power to deal 
with the excess land, and could not, under section 104 of the Tenancy Act, 
increase the rent of the holdings on any other ground. 

The contention on the part of Government in the appeals before us is 
that the Subordinate Judge W’as wrong in this view’ of the law, and we think 
the contention must succeed. Section 104, clause 2, runs thus : ** When it 

appears that a tenant is holding land in excess of or less than that for which 
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he is paying rent, or either the landlord or the tenant applies for a settlement 
of rent, or in any case under section 101, sub-section (2), clause (d), the officer 
shall settle a fair and e'quitable rent in respect of the land held by the tenant.** 
The third clause provides that ; " In settling rents under this section, the 

officer shall presume, until the contrary is proved, that the existing rent is fair 
and equitable, and shall have regard to the rules laid down in this Act for the 
[624] guidance of the Civil Court in increasing or reducing rents, as the case 
may be.*’ i 

Given then the circumstance of an increase or decrease in the area of the 
land for which the tenantwas paying rent, it seems to us that under section 104 
the Hevenuo Officer was competent to settle a fair and equitable rent in res- 
pect of tlie whole of the land of the tenant including tlje excess area. It 
would be difficult to say that “ the land held by the tenant ” is to mean, in 
the case of a decrease of land, the land which is left, and in a case of excess 
land, the land which is in excess ; or tiiat it has a di^erent meaning in each 
of the cases referred to in clause 2 of section 104. 

Another strong reason for holding that the rent of the entire holding is 
to be settled, is to be found in section 113 of the Tenancy Act, which provides 
that “ when the rent of a tenure or holding is settled under this chapter it 
shall not, except on the ground of a landlord’s improvement, or of a subsequent 
alteration in the area of the tenure or holding, be enhanced, in the case of a 
tenure or occupancy holding, for fifteen years * *’ 

The assessment of rent on land for which the tenant was not before 
paying rent is not, strictly speaking, an enhancement of the rent. It is merely 
an addition to the rent which had been before paid on account of land for 
which rent had not been before paid ; and it could hardly have been intended 
by the Legislature tliat when rent was settled merely by adding to the old 
rent, the rent which the tenant had to [)ay for some excess land, there should 
be no enhancement ol the rent, except on the special grounds, for a period of 
fifteen years. 

We must set aside the decree of the Subordinate Judge in all the appeals 
except appeal No. 1898, to which 1 have referred, and appeal No. 2384, so far as 
it relates to the enhancibility of the rent of the taluk. The Court must decide 
whether or not the plaintilTs have made good a case for the presumption 
referred to in section fiO, and, if they have done so, whether that presumption 
has been rebutted by the defendant. If it is found that the rent of the holding 
cannot be enhanced, the existing rent must hold good, but the tenant will of 
course be liable to pay [625] additional rent for any land in his possession 
which is in excess of the land for which he had boon before paying rent. 

If the rents are found to be enhancible the Court must decide whether 
the rent fixed by the Eovenue Officer for the whole holding is a fair and equit- 
able rent, having regard to tlio rules laid down in the Tenancy Act for the 
guidance of the Civil Court in increasing or reducing rents, as the case may 
be ; the burden of shewing that the rent so fixed is not fair and equitable being, 
as already stated, on the plaintitVs. If it is found that tne rents settled by the 
Settlement Officer are not fair and equitable rents, tlie Court mast decide, in 
accordance with the prayer of the plaintiffs, what is a fair and equitable rent 
in respect of the taluks and holdings, liaving regard, in this respect also, to 
the provisions of the Tenancy Act. 

We much regret to be under the necessity of prolonging this litigation by 
directing another remand, but it is impossible, as the record now stands, to 
dispose of the cases finally. 
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The Subordinate Judge will take them up, and dispose of them with the 
least possible delay. 

The appellants will get their costs in each case other than in appeals 
2384 and 1898. 

M. N. B. Appeal allowed : case remanded. 


^ NOTES. 

[See also (1907) 12 C.W.N., 122. 

As regards the scope of see. 115 of the Bengal Tenancy Act, 1885, see 37 Gal., 80.] 


[26 Cal. 625 ] 

CRIMINAL REVISION. 


The 20ih April, 1899. 

Pbesent : 

Mr. Justice Prinskp and Mr. Justice Wilkins. 

Doulat Koer 2nd Party, Petitioner 

versus 

Rameswari Koeri rt/z^i.?^DiiIin Saheha 1st Party, Opposite Party.* 

Criminal Procedure Code {Act V of 1898), section 145 — possessioHt Order of 
Criminal Court as to — Jurisdiction of Magistrate — Order made 
hy a Civil Court — Power of revision by the High Court. 

It is the duty of the Magistrate when the right to possession has been declared within 
a time not remote from his taking proceedings under section [626] 145 of the Criminal 
Procedure Code to maintain any order which has been passed by any competent Court ; and 
therefore to take proceedings i^hich necessarily must have the effect of modifying or even 
cancelling such orders, is to assume a jurisdiction which the law does not contemplate. 

The power of revision to be exercised by the High Court is limited to matters of jurisdic- 
tion, that is to say, to cases in which it is found that the Magistrate by taking proceedings 
under section 145 has acted without jurisdiction. 

In this cade there was a dispute concerning the possession of a village between 
Rani Rameswari Koeri abas Dulin Saheha and Mussamat Doulat Koer. 
Originally the village belonged to one Narain Das. After his death there was 
a dispute among his heirs as to the genuineness of his will, bis widow Doulat 
Koer being one of the parties. Civil suits were instituted, and the District 
Judge of Gya gave his decision in favour of Doulat Koer. On appeal the 
decision of the Judge was reversed hy the High Court, but the Privy 
Council finally decided in favour of Doulat Koer on the 15th of December 
1897. During the pendency of these proceedings the property of the said 
Narain Das, deceased, was placed in the hands of a Receiver. On the 11 th of 
June 1898 the District Judge of Gya made an order directing the Receiver to 
make over possession of the properties to Doulat Koer, and on the 29tb of 
August possession was made over to her, and on the Ist of November the 

* Criminal Revision No. 128 of 1899, made against the order passed by B. G. Sen, Esq., 
Sub-Divisional Magistrate of Jahanabad, dated tho Slst of January 1899. 
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Sub-divisional Magistrate of Jahanabad took proceedings under section 145 of 
the Criminal Procedure Code to determine the possession of the village and 
decided in favour of Duliii Saheba. 

The Magistrate found that on the I9th of April 1894 Doulat Koor trans- 
ferred her right and interest in the village to one Mahadeo Dutt Missor by a 
deed of dur-mokurari lease, and that Dulin Saheba on the 15th of March 1898 
purchased the dur-mokurari right from the heirs of Mahadeo Dutt, and that 
Dulin Saheba had “ securely lodged herself in the village and was only waiting 
for the formal withdrawal of the Eeceiver to declare her possession openly.” 

Doulat Koer obtained a rule to show cause why the proceedings taken by 
the Magistrate under section 145 of the Criminal Procedure Code should 
not be set aside on the ground that they [627] w^ere taken without jurisdiction, 
inasmuch as they were inconsistent with the orders passed by the District 
Judge relating to the possession of the property. 

Mr. Hill, Mr. P. L. Boy, and liabii Eaghunandan Prosad, for the Petitioner. 

Mr. J. Woodroffe, Sir Griffith Evana, Mr, C. Gregory, Babu Saligram 
Singh, and Babu Makhurn Lat, for the Opposite Party. 

The following judgments wore delivered by the High Court (Prinsep 
and Wilkins, JJ.) 

Prinsep, J. — This is a case under section 145 of the Code of Criminal 
Procedure, in w^hich the Magistrate has passed an order in favour of Mussamat 
Dulin Saheba, known as the first party. The rule has been granted on the 
application of Mussamat Doulat Koer, the second party, to show cause why 
the proceedings should not he set aside on the ground that they were taken 
without jurisdiction, inasmuch as they were inconsistent with the orders 
passed by the District Judge relating to the possession of this property. 

In the present state of the law% as wc understand it, the power of revision 
to be exercised by this Court is limited to matters of jurisdiction, that is to 
say, to cases in which it is found that the Magistrate, by taking proceedings 
under section 145, has acted without jurisdiction. It is in that sense that 
we have to consider the point raised on this application. 

The property, which is the subject-matter of these proceedings, has formed 
part of a litigation which lias been taken up in appeal to Her Majesty in Council, 
and the result has been that the case was decided in favour of Doulat Koer by 
an order declaring that she is entitled to letters of administrMtion in respect 
of the estate of her deceased husband. It seems to us that Dulin Saheba also 
holds a share in this property under a different title. In 1893, a Receiver was 
appointed to manage this property until the final result ot that suit, and, 
having regard to the order passed in favour of Doulat Koer, we must take it that 
the Receiver has been acting as on her behalf and in her interests. In December 
[628] 1897, there was some interference on the part of Dulin Saheba in regard 
to this property, and the District Judge passed an order warning her to 
abstain from interference. Doulat Koer, having obtained an order in her favour, 
was consequently entitled to possession of this property, and we find that on 
the 11th June 1898 she obtained an order from the District Judge of Gya 
declaring that as soon as the Receiver shall have completed his accounts with 
reference to these properties, he should make them over to Doulat Koer. It 
further appears that on the 2'9th August following, when the Receiver vacated, 
possession of some sort was made over to her. On the 1st November the 
Magistrate took proceedings under section 145 to determine the possession of 
this property so as to prevent a breach of the peace, which, in his opinion, was 
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likely to take place, and he has after a trial decided in favour of Dulin Saheba 
and against Doulat Koer. 

Now the object of section 145, as we understand it, is to enable a Magis- 
trate to intervene and to pass a temporary order in regard to the possession 
of the property in dispute to have effect until the actual right of one of the 
parties has been determined by any competent Court. It is consequently his 
duty, when that ri^ht has been declared within a time not remote from his 
taking proceedings under section 145, to maintain any order which has been 
passed' by any competent Court, and, therefore, to take proceedings which 
necessarily must liave the effect of modifying, or even cancelling, such orders, 
is to assume a jurisdiction which the law does not contemplate. In this case 
we have it that so late as the end of August possession was formally given over 
to Doulat Koer. Nevertheless, the Magistrate has found that Dulin Saheba 
obtained possession about the same time, and that she and not Doulat Koer 
is shown to have been in actual possession, and he comes to this conclusion from 
evidence regarding the receipt of rents from some of the tenants between the end 
of August and the ist of November. Dulm Saheba, as has already been mentioned, 
is a co-sharer in this very property, and, therefore, it would be a matter of no 
difficulty on her part to obtain such evidence from persons who would be her 
[629] ratyats certainly in regard to that right. Iler title, we are told, is 
derived from one Mahadeo, who is said to have taken a dur-mohurari of the 
same property from Doulat Koer, the lease being given for the purpose of 
obtaining money to carry on litigation to the Privy Council, and Dulin Saheba 
is sai(i to have purchased the dur-mokuran title from Mahadeo. It is not for 
the Magistrate in thi.s summary proceeding to corisirler whether as against 
Doulat JCoer tliis confers a perpetual title to possession. The duty of the 
Magistrate was to carry out the orders of the Civil Court and to maintain 
those orders by assisting the pos.session of any person who.se title is found by 
that Court. Under such circumstances, we are of o])inion that the proceedings 
under section 145 were without juri'jdiction, and that the Magistrate, on a 
breach of the peace being certified to him, ought to have contented himself 
with declaring that tlie orders of the Civil Court should he maintained. In 
this view we think that the proceedings un(lf 3 r section 145 were without 
jurisdiction, and inust be set aside, and the possession of Doulat Koer main- 
tained until a competent Court awards possession to some other person. 

Wilkins, J. — 1 generally concur in what has been said. I would like to 
add that it seems to me that the Magistrate was debarred from exercising 
jurisdiction in this matter under section 145 .for, from lH9d, when the Ktceiver 
was appointed, the Civil Court was in possession through that lieceiver and on 
behalf of the parties to the suit, and that Court was not concerned with any 
claims of, or rigljts which may have accrued to, any third party by reason of any 
assignment or transfer during the pendency of that suit. Any interference with 
that posses'^ion by any such third party would he a contempt of the authority of 
the Civil Court. When the petitioner had been declared entitled to the 
property by the final decree in the .suit, the Civil Court had no option but tQ 
give her possession of it upon her taking out the usual letters of administration, 
and, tiierefore, the order of the llth Juno 1H98 was not only a legal order, but 
it was the only order which could properly be made under the circumstances. 
The Court having been in possession of the property on behalf of the parties 
to the suit, was hound to give possession to the successful party in that suit. 

' [630] Any one else entering into possession would be a trespasser. This being 
so, there remained practically no question of possession within the power of any 
other Court, such a.s the Court of the Magistrate, to decide. All that the 
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Magistrate could do was to leave it to the Civil Court to dispose c(F the 
property and direct Dulin Saheba to assert her rights as she might be advised. 
It seems therefore quite clear that this was certainly a case in which the 
Magistrate had no jurisdiction whatever under section 145 of the Code of 
'Criminal Procedure, and I agree in making this rule absolute. 

S. C. B. made absolute, 

NOTES. « 

[For fiimilar decisions regarding the value of prior orders in civil proceedings, see also 
29 Cal., 208 ; 6 C.W.N., 161 ; 841 ; 7 C.W.N., 118 ; 32 Cal., 796 ; 33 Cal., 33 ; 6 C.W.N., 
663. 

As regards revisional powers, see also 24 All., 315 ; 31 All., 160 ; 29 Cal., 382 ; 28 Cal., 446 ; 
36 Cal., 774.] 


[ 26 Cal. 630 ] 

The Slsi May, 1899. 

Present : 

Mr. .Tustk’e Prinsep and Mr. Justice Hill. 

Tafazzul Ahmed Cliowdhry and others Petitioners 

versus 

Queen - Em press Opposite Party. * 

Penal Code {Act XLV of IHOO), section 3 /j 8 — Deterrino a public servant 
from discharqe of his duty -- Public servant actiny under warrant of 
attachment — Non-production of the icarrant at the trial. 

One of the accused was convicted under section 353 of the Penal Code (assaulting or 
using criminal force to a public servant in the execution of his duly) and two others of the 
abetment of an oflence under that section. Rut the warrant of attachment under which the 
public servant was acting was not produced at the trial, nor was any secondary evidence 
given to show' its contents. 

Held, in the absence of any evidence as to the terms of the warrant either by the produc- 
tion of the original or in the form of secondary cvideiico, it was imps -,sible to hold that the 
conviction w'as good. 

The; Settlement Otlicer of Comilla made a certificate under the Public Demands 
Recovery Act against Tafazzul Ahmed for the cost of certain settlement 
operations in which Tiifaz/ul Ahmed was concerned. The amount not 
having been paid, a warrant was issued fur the execution of the certificate 
by attachment of the moveable propf^rties belonging to Tafazzul Ahmed. 
The Settlement Officer’s Nazir proceeded to the house of Tafpzzul 
[631] Ahmed. He w’as not at home at the time, and the Nazir stated the object 
of his visit to Abbas Ali, w)io described himself to he the house-inuktear of 
Tafazzul. Abbas Ali being informed of the amount, asked for time, and went 
out, saying that ho would collect the money and pay. The Nazir waited for 
about two hours, and when there was still no sign of the house-muktear'a 
return, he made a list of the articles in the boitokhana, had tliem removed out 
of the house on to the road, and began despatching tliem bv coolies to the 

• Criminal Revision No. 253 of 1899, made against the order passed by B. G. Geidt, 
Esq., Sessions Judge of Tipperah, dated the 16th of March 1899, modifying the order of 
£. E\ Ainslic, Elsq., Deputy Magistrate of Komilla, dated the 3rd of March 1899. 


13 CAL.- 62 
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Settlement Office record room. At this time Tafazzul Ahmed drove up, anc^ 
having learnt the reason of the Nazir’s visit, asked the Nazir to proceed with 
despatch, so that he might not be put to shame before the people. About 
this time Chunder Kumai Sen, who is called the estate-muktear of Tafazzul 
Ahmed, arrived at the place, and after reading the warrant and finding that 
Tafazzul \vas described in it as living at Bhattogram, he declared that the 
attachment of the property at Comilla was illegal. He then urged Tafazzul and 
others to resist the execution of the warrant. Ahbas Ali appeared in front of 
the Nazir and pulled away a shawl and the warrant, and a list of the attached 
properties. The Nazir then ran away to the Settlement Officer, and 
complained of the treatment he had received. 

The Deputy Magistrate convicted Tafazzul and Chunder Kumar under 
section 379, section 147 and section 353 read with section 34 of the Penal 
Code, and Abbas Ali under section 379, section 147 and section 353 of the Penal 
Code. 

The Sessions Judge, on appeal, altered the conviction of the first two 
accused into one under section 353 read with section 114 of the Penal Code, 
and that of Abbas Ali to one under section 147 and section 353 of the Penal 
Code, and reduced the sentences. 

The accused, on application to the High Court, obtained a rule on the 
ground that the warraiit was not a legal one, and therefore the conviction for 
forcibly resisting its execution could not be sustained. The vyarrant was not 
produced in the lower Court, hut there was on the record another warrant 
issued on the failure of the first warrant, though there was nothing to show 
that the contents of the two warrants were the same, nor was there 
any- [632] thing to show what the contents of the first warrant were, to whom 
it was addressed, or for what period it was current. 

Mr. Jackson, Moulvi Scrajul Islam and Babu Gobtnda Chundra Das, for 
the Petitioners. 

The Officiating Deputy Legal Hcmemhrancer (Mr. Abdur Rahim) for 
the Crown. 

The judgment of the High Court (Prinsep and Hill, JJ.) was as follows : — 

The petitioners have been convicted, one of thorn under sections 353 and 
147 of the Indian Penal Code, and the others of abetment of an offence under 
section 353, that is, of assaulting or using criminal force to the complainant, a 
Nazir, in the execution of his duty as such, with the intention of preventing 
or deterring him from discharging his duty. . The case for the prosecution is 
that the Nazir was executing a warrant for the attachment of certain property 
belonging to Tafazzul Ahmed in satisfaction of a certificate under the Public 
Demands Kecovery Act for costs in certain proceedings. In the first instance, 
the attachment proceeded quietly, but, after a little while, a man who was 
the muktear of the debtor, appeared and required to see the warrant 
of attachment. He then declared that this warrant was an illegal warrant, 
which could not be properly executed, and he instigated the debtor and others 
forcibly to resist the execution. Thereupon the Nazir was assaulted, and 
he ran away to the Settlement Officer, by whom the warrant had been 
issued. Objections w^ere raised in the trial in the lower Court, as well as 
before us, and it was upon this point that a rule w^as granted, that the warrant 
was not a legal one, and that, therefore, the conviction for forcibly resisting its 
execution could not be sustained. 

It is very unfortunate that, after the lengthy proceedings that have been 
held, we should find at this stage of the case that the warrant has neither been 
produced in the lower Court, nor has secondary evidence been given, after 
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proper steps taken to produce the original had failed, to show its contfints. 
We have on the record only another warrant issued on the failure of the 
first warrant, but there is nothing to show that the contents of the two 
warrants were the same, nor is there any [633] thing to show w^hat the 
contents pf the first warrant were, to whom it was addressed, or for what 
period it was current. It is impossible, therefore, to say how far it was a 
valid warrant. The lower Court seems to have held that the warrant was 
for the attachment of whatever property the Nazir, tlje officer executing 
it, might find on search as belonging to the judgment-debtor. The area of 
the search is not described, and, if it wore a valid warrant, it would bo com- 
petent to the Nazir to seize any property that he believed belonged to the 
judgment-debtor at any place within the jurisdiction of the Court issuing it. 
It seems unnecessary to point out the serious objections that there would be 
to allowing such a warrant to be regarded as a valid warrant. It is different 
from the form prescribed by the Code of Civil Procedure, Schedule IV, No. 136, 
for warrants of this description, inasmuch as it does not fix any responsibility 
on any person for the attachment of any moveable property which may be 
found not to belong to the j uclgment -debtor ; whereas the terms of the form, as 
given in the Code, are express in this respect. In the absence, therefore, of any 
evidence as to the terms of the warrant, either by the production of the original 
or in the form of secondary evidence, h is impossible for us to hold that the 
conviction is good and can be sustained. One of the petitioners has been 
convicted of rioting, and in respect of that conviction it is only necessary to 
say that the charge does not declare what w^as the common object of the 
assembly by which the riot was committed. It is impossible, therefore, to say 
that this petitioner has been properly convicted of that offence. The rule is 
made absolute, the conviction and sentence will besot aside in respect of 
all the petitioners, and the fine, if paid, will be refunded. 

S. C. B. Cojivicttvn set aside. 


NOTES. 

( See also (1899) 3 C.W.N., C05. ] 
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[684] APPELLATE CIVIL. 


The 6th Martha 1899, 

Present : 

Sir Francis W. Maclean, K.C.I.E., Chief Justice. Aiii) 

Mr. Justice Banerjee. 

I 

Kedar Natli Mitter Defendant 

versus 

Sarojini Dasi Plaintiff.* 

Probate — Probate of a part of a will — Probate and A thninist ration Act 
(V of IHSl), section 25. 

Probate can be granted of a portion only of a will to the extent to which t he contents are 
proved where the other portion is lost ; and there is nothing in section 25 of the Pn/bate .and 
Administration Act (V of 1881) to prohibit such grant of probate. 

Siigden v. Lord St. Lconaydb. (187(1) L.K., 1 P. J)., 154 referred to. 

The facts of this case are shortly as follow : One Sarojini Dasi applied for 
the probate of a will left by her father's sister Thakoinorii Dasi ; sfie alleged 
that the testatrix died in the year 1898, executing a will long before her 
death by which she bequeathed the migor portion of her properties to 
the petitioner ; that the said will was written on two sheets of paper and 
those two sheets were stitched together, hut only the first sht^et was found in 
spite of search having been made for tlie s^jcond sheet. In tlie second sheet, 
the petitioner alleged, it was written tliat Ks. 100 would have to be ])aid on the 
occasion of the marriage of her sister’s son Monoranjan Mullick, and the balance 
should be spent ou the testatrix's funeral rites and srndli ; that she came to 
know that the said Monoranjan Mullick having been married during the lifetime 
of the testatiix, the saifl money was paid hv her; and that inasmuch as assets 
to the extent of lis. l,29o would probably corno into tlie hands of the petitioner, 
she made tlie present apfilieation. 

One Kedar Nath Mitter, alleging himself to he the brother’s son of the husband 
of the deceased Thaknmoni Dasi, put in a petition of objection to the granting of 
the probate, on the [635] grounds that the will was a forgery, and that ho being 
the legal heir of the deceased would be entitled to the properties left by her, 
and as such he prayed that letters of administration of tlie estate of the 
deceased might be granted to him. 

The lower Court, upon the evidence holding that the will was executed by 
the testatrix, and that after her death search was made, hut only tlie first sheet 
of it was found, allowed the petition and granted jirobate of the piece of the 
will produced. 

Against this decision the objector appealed to the High Court. 

Babu Boidya Nath Duct, and Babu Mon Mohun Diitt, for the Appellant. 

Bahu Bhowani Churn Dutt, and i^ahu Lai Mohun Das ^ for the Respondent. 

The following judgments wore delivered by tiie High Court (MACLEAN, 
C.J., and Banerjee, J.) : — 

Maclean, C.J. — There cannot be any reasonable doubt that the testatrix, 
Thakornorii Dasi, did execute a will some time in tlie year 1894, nor any 

• Appeal from Original Decree No. 1*27 of 1808, against the decree of P. P. Handley, 
Esq., District Judge of 24>PcrguDnahs, dated the 26tb of E'ebroary 1898 . 
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reasonable doubt that the sheet now produced, and of which probate is sofight, 
formed a portion of that will. It appears from the evidence that the will was 
written upon two sheets of paper, and only one sheet, apparently the first 
sheet, was to be found, and w’as found after the testatrix’s death amongst her 
depositories. The sheet we have practically disposes, by means of legacies, 
of the bulk, though not the whole, of her property. Application is now made 
for probate of that portion of the will and the application is resisted by the 
testatrix’s heir. We have to consider whether probate Jf this portion of the 
will can be properly granted. 

The heir contends that, inasmuch as the will remained in the custody of 
the testatrix, which is not disputed, and only a portion of it — the first sheet — 
has been found amongst her papers at her death, she must be presumed to 
have destroyed the second sheet, and that she did do so anirno revocandt, 
Put this presumption may ho rebutted, and has, I think, been rebutted in the 
present case. Tjooking at the sheet wo have, it would appear from the two 
small holes at the top left hand corner that it had been tied [636] to the other 
8heet--it is proved that the will was written on two sheets of paper — by a 
piece of string. It may he that the testatrix did tear ofi the second sheet, but 
the inference 1 am inclined to draw from the extrinsic evidence afforded by the 
appearance of the extant sheet is that, either from the string having become 
rotten — a not unlikely result in this climate- or from some other accidental 
cause, the second sheet became detached and lost, and that it was not either 
mutilated or destroyed hy the testatrix herself. This view gains a little 
support from a passage in tlie evidence of the witness Atul Krishna Dutt, who 
says that the testatrix never told him before her death that the will had boon 
damaged or destroyed, and tlie testatrix lived some four or five years after the 
execution of the will. No evidence is adduced hy the hoir to show that the 
testatrix ever spoke of having destroyed tlie "will. It is a lair inference from 
the circumstances of the case that the sheet in f|uestiori was lost and not 
destroyed. This disposes of the first point. 

It is next contended for the api)ellaiit that under the law prevailing 
in this country probate cannot be granted of a portion only of a will, where 
the other portion is lost. It must, 1 consider, be taken as settled law’ in 
Elngland — see Svgden v. Lord St. Leonards, (1876) L. R., 1 P. D., 154, that 
probate can he granted of a portion of a will, though, if tiie extant portion be 
only the residuary clause, some question may arise, as v as pointed out by 
Lord ReRSCHELL in the case of iVoodroard v. Cwulstone, (1886) L. R., 11 App. 
Cas., 469. We are not, however, dealing with any such clause in the present 
case! It must bo taken to be established hy the English decisions that, where 
the contents of a lost will are not completely proved, probate can be granted 
to the extent to which tliey are proved. The present will is proved to the 
extent of the first sheet ; hut the appellant says that the law in England 
on this point does not apply to India; that the present case is governed 
by section 25 of the Probate and Administration Act (Y of 1881) ; and 
that that section only enables the Court to giant probate, when the 
contents, not of a part of the will, hut of the whole will, are estab- 
[637] lished by evidence. In my opinion that contention is not well founded. 
There is no proliibitory, no negative, word m the section : it is an enabling 
section, and to place the narrow construction upon it for which the appellant 
contends, would lead to manifest absurdities. For instance, we might find a 
will written on half a dozen conaecntive sheets of paper tied together by a 
piece of string ; the first five sheets might dispose in a clear and specific manner 
of property valued at lakhs of rupees among named legatees, and all that was 
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left to be disposed of by the remaining sixth sheet, might be a sum of perhaps 
Es. 10 or 20, The sixth sheet becomes detached from the other and is lost. 
If the argument of the appellant is to prevail, probate cannot be granted of 
r- the first five sheets which dispose of the bulk of the property, and the 
/ testator’s dispositions, though perfectly well known and proved, are thus 
rendered inoperative. I am not disposed to accept this view. There is 
to my mind nothing in the section in question to prevent us from following 
the rulings on this# point of the Courts in England. The learned Judge in 
the Court below has not gone very fully into the matter, but I think that, save 
upon the question of costs, his conclusion is right. 

With respect to the costs, there is force in the argument of the appellant 
that the costs in the Court below should have come out of the estate, and 
under the circumstances tliis would be right. It is not opposed by the respond- 
ents. Subject to this modification, the appeal must be dismissed with costs. 

Banerjee, J. — T am of the same opinion. I only wish to add a few 
words witii reference to two points raised in the case, namely, first, that the 
fact of a part of the will being lost raises a presumption that the will had been 
destroyed or mutilated by the testatrix with intent to revoke it ; and second, 
that no probate can be granted of a part of a will. 

As to the first point, judging from the nature of the document, as it stood 
when complete, as deposed to by the witnesses examined in the ease, and judg- 
ing from thy appearance of the part that has been preserved, I ara of opinion 
that the fact of a part being w^anting raises no presumption of the destruction 
[638] or mutilation of the will with intent to revoke it. All that we can say 
about the condition of the document is, that a part of it has been lost. The 
appearance and nature of the portion of the document that has been preserved 
constitute material evidence upon the question as to wliether the loss of the 
remainder should raise any presumption of revocation or not. This stands to 
reason and common sense, and if authority Nvere needed in support of the view 

1 take, I may refer to tlie case of In the (joods of Woodward, (1871) L. R., 

2 P. & D., 206 (208), in wdiicli L^rd Penzance, after quoting certain observa- 
tions of Sir J. Dodson in the case of Clarke v. Scrippa, (1852) 2 Bob. Ecc., 
563, observes: “ 1 think that is a very good wav of regarding the question, 
for it is obvious that the mutilation must bo of such a part and in such a 
manner as to afford evidence that the deceased did not intend the document 
any lunger to operate as hi.-* will. If, for instance, lie should tear off the will 
or his own signature ? .\pplying the reasoning to the present case, I have 
come to the conclusion that, in the absence of any evidence to tlie contrary, 
the mere cutting off of eight lines at the beginning of the document does not 
show any intention to revoke the whole will.*’ 

As to the second point, it is quite true that the Probate and Administra- 
tion Act (V of 1881) does not contain any express provision for the granting of 
probate of a part of a will. Section 25 of the Act, which relates to the grant- 
ing of probate of a lost or destroyed will, in terms relates to the grant of probate 
in respect of a will if its contents can he established by evidence. But then 
that is only an enabling section, and there is no prohibition in the Probate 
and Administration Act to the grant of probate of a part of a will, provided 
such grant is not in any way opposed to reason and justice, and therefore I see 
no objection to our following the rule laid down in Sngden v. Lord St. Leonards, 
(1876) L.R., 1 P. D., 154, subject of course to certain qualifications which have 
been indicated in the case of Woodward v. Goiilstone, (1886) L. R., 11 App. Gas., 
469. In the present [639] case the grant of probate of the portion of the will 
that has been preserved does not in any way infringe any of the qualifying 
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rules subject to which such grants ought to be made. The bequest td the 
petitioner for probate, Sarojini, stands quite independently of the other 
provisions of the will whatever they might have been. There is nothing 
to show that those provisions would interfere with the bequest contained 
in the will in favour of Sarojini in the portion of the will which has been 
preserved. On the contrary, the evidence would indicate that the bequest to 
Sarojini was the primary object of the will and that it was intended to be ai\ 
unqualified one. f 

S. 0. G. Appeal dismissed. 


NOTES. 

[ Probato may be granted of a part of a Will leaving out portions proved to have boon 
inserted without the testator's knowledge.] 


[ 26 Gal. 639 ] 

The 8th March, T.8D9. 

Present : 

Mr. Justice Pkinskp, Mr. Justice Banerjee. and Mr. Justice Rampini. 

Bodh Narain Plaintiff 

versus 

Mahomed Moosa Defendant. 

Bengal Tenancy Act (VI II of 1885), section 00, clauses 2 and 3 —Landlord 
and Tenant — Suit for arrears of rent — Execution of decree for ejectment 
for arrears of rent — Extension of time for payment. 

Per PRINSRP and Banerjek, JJ. — The extension of time authorisd by section 66, 
-clause 3, of the Bengal Tenancy Act can be granted by the Court after the decree, and not 
only when framing the decree under clause ‘2 of that .section. 

Per Rampini, j.— co?i<ra. 

Per PRINSEP and BANERJEE, JJ. — The decree for ejectment passed under section 66, 
•clause 2, of the Bengal Tenancy Act need not incorporate the terms as to the ejectment being 
avoided by payment within fittcen days*from the date of tho doerco. These terms are ratbor 
in the nature of a direction to the Court of execution. 

Per PRINSEP, J. — Tho application for .such extension of time may therefore ho made by 
the judgment-debtor on a mere petition, and not in tho form of an application for review of 
judgment. 

In this case the plaintiff, Bodh Narain, obtained a decree for arrears of rent 
against Alahomed Moosa, under section 6(5 of the Bengal Tenancy Act, in the 
Court of the Munsif of Gya. The decree was signed on the 17th May 1898, 
^nd directed that if [640] the decretal amount were not paid within 15 days from 
the date thereof, tho plaintiff would be entitled to eject the defendant in execution 
<of the decree. On the 25th of May, the defendant applied for two weeks’ exten- 
sion of time to pay off the decretal money. The Munsif granted extension of time 
till the 12th of June, under section 66 (3) of the Bengal Tenancy Act. Against 

^ • Appeal from Order No. 363 of 1898, against the order of E. G. D. Btockman, Esq., 

District Judge of Gya, dated the 23rd of July 1898, affirming the order of N. N. Dhur, Esq., 
Munsif of Gya, dated the 26th of May 1898. 
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this order, the plaintiff decree-holder appealed to the District Judge, on tho 
ground that the Court had no jurisdiction to extend the time subsequent to 
passing the decree, and that the extension could only be granted at the time 
of passing the decree. The District Judge, having affirmed the order of the 
Munsit and dismissed the appeal, the decree-holder appealed to the High Court. 
The appeal originally came on for hearing before Banerjek and Rampini, JJ., 
,who differed in opinion, and the case was referred under section 675 of the 
Code of Civil Procedure to Prinsep, J., who agreed with Banerjee, J. 

The Advocatn-General (Sir Charles Paid), and Babu Karuna Sindhu 
Mukerjce, for the Appellant. 

Dr. Bash Behary Ghose, and Moulvi Sirajid Islam, for the Respondent. 

The following judgments were delivered by the High Court : — 

Banerjee, J. — In this appeal, which arises out of an application for exten- 
sion of time for the satisfaction of a decree in a suit for ejectment for arrears 
of rent under section 66 of the Bengal Tenancy Act, the question for determin- 
ation is, whether the extension of time authorized by sub-section 3 of section 
66 can bo granted by the Court after decree. The Courts below have answered 
it in the affirmative, and granted the judgment- debtor’s a])piication for exten- 
sion of time, whicli was made before the expiry ot fifteen days from the date 
of the decree ; and lionce tliis appeal by the decree- holder. 

The contention on behalf of the appellant is that the extension of time 
authorized by section 66 of the Bengal Tenancy Act can he granted by the Court 
only at the time of passing the decree, and that after the decree is passed, the 
Court has no power to extend the time wdthin whicli it may he satisfied. On 
the other [641] hand, it is contended for the respondent that there is no such 
limitation on the Court’s power to grant extension of time. 

Section 66, after providing in sub-section (1) for the institution of a suit 
for ejectment of certain classes of tenants for arrears of rent, enacts in sub- 
section (2) that, “ A decree passed in favour of the plaintiff shall specify the 
amount of the arrear and of the interest (if any) due thereon, and the decree 
shall not be executed if that amount and tiie costs of the suit are paid into 
Court within fifteen days from the date of the decree, or when the Court ia 
closed on the fifteenth day, on the day upon which the Court re-opens.” And 
sub-section (3) which provides for extension of time runs in these words : 

" The Court may for special reasons extend the period of fifteen days mentioned 
in this section.” 

The main arguments in supiiort of the respondent’s contention are the 
following 

In the first place, there is nothing in the language of section 66 to 
limit the power of the Court in the manner contended for on behalf of the 
appellant, the section merely providing that the Court may for special reasons 
extend the period ; and in order to give effect to the appellant’s contention we 
must interpolate the words “ at tlie time of passing the decree” after the word 
"may” in sub-section (3). I rnav add that the word “ extend,” to use the 
language of COTTON, L. J., in In re Yeadon Local Board, (1889) L. R., 41 Ch. D., 
52 (58) : 58 L. J., Ch., 563 (566),“ necessarily infers the existence of an 
originally limited time and 1 think it carries with it the idea of a subsequent 
enlargement of time. 

In the second place, the general tenor of the section is opposed to any 
suAh interpolation. For sub-section (2), while providing that the decree shall 
specify the amount of the arrear and the interest if any, does not require that 
the decree shall specify the time, whether it be fifteen days or more, within 
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which it shall not be executed ; and sub-section (3) speaks of the perfod of 
fifteen days as ** mentioned in the section/’ and not as specified in the decree,” 
and there is no good reason why when [642] the ordinary period of fifteen 
days for which execution must be stayed, is not required to be mentioned in 
the decree, any special and extended period for which the Court may think fit 
to stay execution should be specified in the decree. 

In the third place, ejectment for non-payment of ren^ being in the nature 
of a penalty or forfeiture, the provision in sub-section (3) of section 66 for 
extension of time for payment to avoid the penalty of forfeiture is a remedial 
provision, and should be constiued liberally, so as not to restrict to remedy 
and make it inapplicable to cases to which it ought obviously to extend, but 
which it would be prevented from reaching if the appellant’s contention be 
given effect to. Thus, take a case in which the arrear due is a fairly large 
amount, but the tenant, when the d«icree is passed, has no special reason upon 
which he can ask for extension of time for payment. Suppose that he was 
coming to Court with the money due, in time to be able to deposit it in 
Court within fifteen days from the date of the decree, when he was robbed on 
the way, and so he finds himself unable to make the deposit in time. He has 
now a special reason (or asking for extension of time, but the Court will have 
no power to grant such extension if blieappellant’s contontion be correct. Such 
a result could not have been intended by the Legislature. 

The only arguments urged for the appellant in support of the opposite view 
are : Firsts that the section contemplates the procedure prior to decree and not 
any matters subsequent to the decree ; second, that if the Court beheld autho- 
rized to extend the time after the decree, it may extend the time any number 
of times, and this indefinite extension of time might render the limitation of 
time in sub-section (2) practically nugatory in many cases : and third, that 
the cases of Sunkur Singh v. Huree Mohan Thakoor, (1874) 22 W. R., 460, 
and Niibo Kisto Mookerjcc v. Uanussnr Goopio, (1866) 18 W. R., 412, note: 
2 Wyman, 75, go to show that the Court executing a decree for ejectment 
cannot modify the terms of the decree wfith regard to the time within which 
payment should he made. 

Let us examine these arguments. As to the first, I do not [843] think 
it correct to say that section 66 only contemplates the procedure prior to decree 
when sub-section (2) expressly says : “ The decree shall not be executed if 

that amount ” (t.c., the amount of the arrear of rent or interest) “ and the 
costs of the suit are paid into Court within fifteen days from the date of 
the decree,” — that is, speaks of payment into Court which is to he after 
the decree. 

As to the second argument, though upon the respondent’s view there 
may he granted more extensions of time than one, it does not follow that the 
proceedings may he indefinitely protracted, when the extension is to he granted 
nob as a matter of course, but only ” for special reasons,” and whe’^, the 
judicial discretion of the Court will bo a sufficient safeguard against any 
unreasonable extension of time. 

As to the third and last argument, the cases cited have no bearing upon 
the question now before us. They were decided under the former law (Act 
X of 1859, section 78, and Bengal Act Vlll of 1869, section 52), under which 
the Court had no power to extend the period of fifteen days. In the earlier of 
the two cases cited, this Court nevertheless allowed a decree directing execution 
to be stayed for a longer period than fifteen days to stand, on the ground that 
the Court which had power to determine the matter on the merits might pass 
such a decree. And in the later case, namely, Simkur Singh v. Huree Mohun 
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Thakoor, (1874) 22 W. R., 460, the learned Juugs^ of this Court, in distinguish- 
ing the earlier ease from the one before them, observed : But we do not think 
that either of the Judges who gave their opinion in that case intended to lay 
down that any other Court than the Court which had the merits of the case 
before it, and therefore was able to pass a sufficient and proper decree between 
the parties, could modify the terms of the decree with regard to the period 
within which the payment should be made, in order to save the judgment- 
debtor from the alternative consequences of the original decree.” No doubt 
that was so under the old law ; and as I undoi stand the tw'o oases cited, what 
they lay down is this, that though under the general power which the Court has 
to make a proper decree according to [614] the merits of the case, the Court 
may, when making its decree in a suit for ejectment for non-payment of arrears 
of rent, under section 78 of Act X of 1859 or section 52 of Bengal Act VIIl of 
1869, provide in the decree that it sfiall not be executed for any period exceed- 
ing fifteen days, yet, after the decree is once made, the Court has no power to 
extend the statutory period of fifteen days. But the reason of this was that 
the Court had no power to extend the time under the old law. The present 
law expressly gives the Court power to extend the time ; and if this express 
provision is to be held to be limited to giving the Court power to extend time 
only wlion making the decree, a power wliicli according to the cases cited it 
possessed under the old law, the express provision of sub-section (3) of 
section 66 would become mere matter of surplusage. 

The cases cited do not, therefore, in my opinion lend any support to the 
appellant’s contention. 

Upon weighing the arguments on both sides, 1 am of opinion that the 
reasons in favour of the respondent’s view far outweigh those on the opposite 
side ; and I would therefore affirm the order of the Lower Appellate Court and 
dismiss this appeal with costs. 

Rampini, J. — The question for determination in this appeal is whether, 
when, under the provisions of .section 66 (3) of the Bengal Tenancy Act, a 
Court for special reasons extends the period of fifteen days within which, on 
payment of the arrears due, a decree for ejectment can bo stayed, it can do 
so subsequently to the framing of the decree, or can only do so when framing 
the decree. The Judge in the Court below has held that a Court may extend 
this peiiod subsequently to the framing of the decree, and on behalf of the 
appellant it is coutended that his view of the matter is erroneous. 

It must be admitted that owing to the section containing no express provi- 
sion on the point, tlie question is not free from doubt. But L am inclined to think 
for the following reasons that tlie Judge is in error, and that when for special 
reasons a Court extends the period mentioned in sub-section (2) of the 
[645] section, it can only do so when framing the decree and not at any 
later time. 

In the first place, the whole section deals with the framing of the decree 
and the terms in which it should be couched. It does not seem to me to^ 
contemplate any proceeding subsequent to the preparation of the decree. It 
seems to me to prescribe how a decree for ejectment is to be drawn up and 
what is to be contained in it. It goes on to lay down that a decree for eject- 
ment is not to be executed if the arrears due are paid within fifteen days, and 
gives a Court power for special reasons only to extend that period. Surely the 
special reasons must be stated at the time of the preparation of the decree, and 
ttie period must be extended there and then. If it were contemplated by the 
section that the judgment-debtor might subsequently apply for an extension of 
the )>eriod mentioned in the section, would this not have been expressly 
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preaoribeci, and would not this matter (an entirely separate and distinct matter 
from the framing of the decree) not have been dealt with in a separate section ? 

Then, if the period mentioned in the section can be extended subsequently, 
it can apparently be so extended at any subsequent time as long as the decree 
remains unexecuted. And, further, it can apparently be so extended repeatedly 
from time to time. So that it would be within the power of a Court to delay 
the payment of a landlord's arrears, and yet preclude h:fn from ejecting his 
recusant tenant for years. I cannot think that the Legislature ever intended 
to give a Court so great a power and so wide a discretion as this, which would 
enable it to render the provisions of sub-section (2) of the section entirely 
nugatory. It is to be remembered that one of the objects of the passing of 
the Bengal Tenancy Act was to give the landlords “ reasonable facilities for 
the recovery of their rents.” 

Again, once a decree is framed, a Court is judicially functus officio. x\ll 
subsequent proceedings, except applications for review, must relate to the exe- 
cution of the decree. But if an order under sub-section (3) can be passed 
subsequently to the preparation of the decree, then it would seem that in the 
case of a decree for ejectment the terms of the original decree can be modified 
in [646] execution, which would appear to me to be contrary to the usual 
course of judicial procedure. 

The history of sub-section (3) would also seem to me to support me in the 
conclusion I have come to with regard to this matter. The former law {i.p., 
section 78 of Act X of 1859 and section 52 of Bengal Act VIII of 1S69) con- 
tained no such provision as sub-section (3) of section 66 of the present Act. 
Butin the rulings of the Courts, under those sections, it was lield that the 
Court passing the decree, or the Appellate Court, but not the Court 
executing the decree, had a discretion to extend the period of fifteen days 
by payment within which period execution could be stayed (see Nubo Kisio 
Mookerjee v. Raviessur Gooplo, (1866) 18 W. R., 412, note : 2 Wyman, 75 ; 
Sunkur Snigh v. Iluree Mohun Thakoor, (1874) 22 W. R., 460, and Piiresh ^'ath 
Ghose v. Krfshto Lall Dutt, (1874) 23 W. R., 50. Undei* the old law, then, the 
period of fifteen days could only be extended by the Court of First Instance at the 
time of framing the decree, or by the Appellate Court when disposing of the 
appeal from the decree. It could not be extended subsequently by the Court 
executing the decree. Hub-section (3) of section 66 of the present Act is no doubt 
based on these rulings, and it is reasonable to suiipose that it is intended to 
give a Court no further power than in these rulings it was ruled that it was 
advisable that a Court should have. 

For these reasons I would decree the appeal. 

PrinsePt J. — In this caso a decree for ojectmont of a tenant was passed 
under section 66 of the Bengal Tenancy Act. That section (2) requires that in 
a decree for ejectment for an arrear of rent, the decree shall specify the amount 
of the arrear and of the interest, if any, due thereon. The decree would 
also specify the amount of costs, if any, when made payable under it. The 
object of this is made clear by the following part of that sub-section which 
declares that “ the decree shall not be executed if that amount and the costs of 
the suit are paid into Court within fifteen days from the date of the decree or, 
when the Court is [647] closed on the fifteenth day, on the day on which the 
Court re-opens.” 

Sub-section (3) further declares that “ the Court may (or special reasons 
extend the period of fifteen days mentioned in the section.” 
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The tenant in this case, before the expiry of the period of fifteen days 
specified in sub-section (2), applied under sub-section (3) for an order to have 
that period extended. 

The question raised is whether the application should be made to the 
Court of execution or to the Court which passed the decree. 

The lower Court held that the application was properly made to the Court 
of execution. ^ 

The learned Judges who heard this second appeal have differed in their 
construction of this sub-section. Mr. Justice Bankr.tKE is of opinion that the 
application should be made to the Court of execution, while Mr. Justice 
RamPINI holds that, as it involves an alteration and a reconsideration of the 
decree for ejectment, the Court which passed the decree is alone competent 
to deal with the matter. The appeal has now^ been referred to me as the 
third Judge. 

At the outset 1 would observe that the matter under consideration is purely 
a matter of form. The Court which passed the decree would ordinarily be the 
Court to execute it. No doubt decrees are occasionally transferred for execu- 
tion to another Court (see section 223 of the Code of Civil Procedure), but 
having regard to the character of a decree for ejectment of a tenant under section 
66 of the Bengal Tenancy Act, it is very difficut to conceive any case in which 
such a decree would not be executed by the Court which passed it. 

In the present case, too, the application under sub-section (3) to extend 
the period of fifteen days during which execution under sub-section (2) could 
not bo taken out, is made within that time and before proceedings had been, or 
indeed could have been, taken by a Court of execution. The application, there- 
fore, could only bo made to the Court which passed the decree. The question 
under consideration in [648] this case is, therefore, purely one of form rather 
than of substance. It has undoubtedly been made to the proper Court, but 
has it been made in a proper form ? Can it be made, as it has been made, by 
a mere petition asking for an order under sub-section (3) and setting out 
s]jocial reasons as valid grounds, or if it involves a reconsideration of the terms 
of the decree, should it not be made in the form of an application for review 
of judgment V 

I propose to consider whether an extension of the term for which execu- 
tion of a decree for ejectment is suspended is necessarily a modification of the 
decree. The decree is for ejectment. The law does not require, as in a decree 
for foreclosure or sale in a suit on a mortgage,* that the decree shall specify the 
date on which the decree shall became absolute in regard to foreclosure or 
sale, and an order making it absolute. Ft merely requires that certain items 
shall be specified in it, and the object of this is to give information to the 
debtor, so that ho may make the necessary payment, and thus avoid the 
ejectment ; and the law then proceeds to declare that the decree shall not be 
executed, if the amount so specified and the costs of the suit are paid into 
Court within fifteen days from the date of the decree, or where the Court 
is closed on the 15bh day, on the d ly on which the Court re-opens. 
That seems to mo to be a direction to the Court of execution rather 
than to require a Court in passing a decree for ejectment to state these terms in 
its decree, and it is also a notice to the debtor how ho may avoid the operation 
of the decree against him. Notwithstanding any order under sub-section (3) 
the decree would remain unaffected in its terms. TFie object of the appli- 
cation is only to obtain suspension of its execution so as to extend to the debtor 
further time to satisfy the demand of the landlord decree- bolder. Probably, 
in respect of the procedure to he followed, there would be little difference 
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io dealing with suoh an application, whether it be regarded as an application 
to the Court of execution or to the Court which passed the decree. But there 
would be a great difference in the Court-fees payable. Court-fees would be 
payable on an application to the Court of execution merely as on an ordinary 
petition, whereas on an application for review of judgment, the fee payable 
[649] would be that of one- half of the fee payable on the plaint: The differ- 
ence would thus be very considerable. Such considerati 9 n 8 would alone make 
me hesitate to hold that in such a matter the Legislature ever intended to 
impose such a heavy burden on a tenant to enable him for good cause or for 
special reasons as set out in section 66 (3) to avert ejectment from the lands 
held by him, if for some unforeseen cause he was unable to liquidate within 
the prescribed time the arrears of rent for which the ejectment had been decreed. 

Again, if we turn to section 244 of the Code of Civil Procedure which 
applies to cases under the Bengal Tenancy Act, we find that questions arising 
between the parties to a suit in which a decree was passed and relating 
to the execution of the decree are to be determined by order of the Court 
executing the decree. It has been said that if an extension under sub-section 
(3) be allowed in execution of a decree, it may be extended repeatedly from 
time to time, and that thus a Court will be able to delay payment of a landlord’s 
arrears and also deprive him of the right to eject the tenant. I confess that I 
can see no hardship in so reading the law. The money due to the landlord 
will still bear interest, so that pecuniarily he will be protected, and the Court 
can grant an extension of time only for npecial reasons, which I understand to 
bo that the tenant must show that he is, for some special reason, entitled to 
ask for such an indulgence. One of the objects of the Bengal Tenancy Act 
may be to give landlords “ reasonable facilities for the recovery of their rents,” 
and this is not really defeated hy an order under sub-section (3). But another 
and an equally paramount object is not to allow the ejectment of a tenant 
except for cogent reasons. One of such reasons in the case of a tenant 
not haying a saleable tenant-right is an arrear of rent at the end of a year, and, 
if this sum is paid within a time for special reasons fixed by the Court beyond 
the statutory period, I confess that I fail to see where an injustice is done to 
the interests of any party. The Act throughout is as much for the tenant as 
the landlord, and, within reasonable limits, it gives a discretion to the Courts 
under section 66 (3) for special reasons to step in and avert the [650] termi- 
nation of a tenancy by carrying into execution a decree for his ejectment. 

The reported cases on this subject are of little assistance. They w^ere all 
decided under the now repealed Act X of 1859 and Bengal Act VIII of 1869, 
which were similar to section 66 (2) of the Bengal Tenancy Act ; but these 
Acts were without any such powders as now contained in section 66 (3) of the 
Bengal Tenancy Act to mitigate the effect of the execution of a decree for 
ejectment. It was probably because the Courts held that under those laws a 
decree for ejectment was absolute, that this discretionary power has been given 
to be exercised for special reasons. I cannot agree that the exercise of such 
powers modifies the decree itself. It only suspends its execution, and, during 
this term, it gives the tenant power to prevent that execution by satisfying 
the claim of the landlord, and I can find no sufficient reason why such power 
should not be exorcised under section 244 of the Code of Civil Procedure, as 
in other matters, between the i)artios, relating to the execution of the decree. 

For these reasons I agree with Mr. Justice Banekjee in dismissing this 
appeal with costs. 

M. N. E. Appeal dismissed. 
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' [secai.eso] 

ORIGINAL CIVIL. 

The 20th Jime. 1899, 

Pbesent : 

Mr. Justice Stanley. 

Mohesii Chunder Addy 
versus 

Manick Lall Addy. 

Practice —Cotnmission, Riqht of purdahnashin lady to he examined 
on — Civil Procedure Code {Act XIV of 1882), section 640, 

The defendant applied for a commission to oxatuine a Hindu purdahnashin lad^^ 
The plaintiff objected on the ground that the Udv had prior to this appeared in public, and 
had also been examined in Court in a palki. Held, the lady being a pitrdahnashin she was 
entitled to be examined on commission. 

In this case the defendant Mtnick Lall Aidy applied in Chambers for 
issue of a commission to examine a Hindu purdahnashin lady^ one Sarut 
Coomary Dassee. The plaintiff opposed the application. . 

[661] Mr. Dunne for the Plaintiff. 

Mr. W, C, Bonnerjee for the Defendant Manick Lall Addy. 

Mr. Bonnerjee . — Sarut Coomary Dassee is a Hindu purdahnashin lady 
and is entitled to be examined on commission. Counsel referred to the judg- 
ment of Trevelyan, J., in the case of Chamatkar Mohiney Dabee v. Mohesh 
Chunder Bose. " 

Mr. Dunne, contra . — 1 submit the Court ought not to issue the commis- 
sion. Sarut Coomary appeared in Court in 1884, and was examined in a palki ; 
she also appeared in public on another [652] occasion. She ought to come 
to Court and ho examined in a jmlki. 

* The 1st February, 1892. 

Present: . 

Mr. Justice Trevelyan. 

Chamatkar Mohiney Dabee 
versus 

Mohesh Chunder Bose. 

The Judgment in thi.s case was as follows ; — 

Trevelyany J.— This is an application for the examination of a Hindu lady, the plain- 
tiff, under commission. It is opposed on the ground that she is not entitled to the benefit of 
section 640f of the Code of Civil Procedure. In the first place charges of immorality are made 
against her. 1 do not think I need consider them. I don't think they are relevant. 

Exemption of certain t [Sec. 640: — Women, who according to the customB and 
women from personal manners of the country ought not to be compelled to appear in 
appearance. public, shall be exempt from personal appearance in Court, 

But nothing herein contained shall bo deemed to exempt such women from arrest in 
execution of civil process.] 
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Stanley, J. — I am quite averse to granting commiBsious for the examination 
of witnesses, not merely on account of the expense, but also of their unsatis- 
faotoriness. The laws of evidence are often not adhered to, and the advantage 
of viva voce examination before the Court is lost. At the same time the 
Legislature has thought fit to determine that piirdahnashin ladies shall not be 
obliged to appear in public. The question is, is this lady to be examined under 
commission. On one occasion she did appear in Court in f^palki. For so doing 
she was outcasted. There is evidence that o i ar-other occasion mentioned in 
the afiidavits she appeared in public. Utdouhirdly on that occasion she did 
not observe the rules of the purdah^ but the st.itement that she appeared in 
public is exaggerated. Whether she took a seat beside Mr. Rose as alleged is 
not very clear. She was however covered with a chudder, which shows that she 
was not openly defying the rules and customs so strictly observed by Hindu 
ladies. Even assuming that a purdahnashin lady does offend against the rules 
of her class, 1 do not think that that deprives her of her right to be examined 
under commission. I quite agree with Trevklyan, J., in the case to which I 
have been referred. That was a stronger case than the present. For these 
reasons I shall issue a commission, and I shail reserve the costs. Commission 
to issue in terms of summons. Counsel cert fied for. 

Attorneys for the Plaintiff : Messrs, lianarjee d Haider. 

Attorney for the Defendant Manick Lall Addy : Babu Bhupendro 
Nath Bose. 

Attorney for the Defendant Sarat Coomary Dassee : Mr. Bose. 

D,S. 


NOTES. 

[For Himilar decisions, see also (1892) 3 C.W.N. 750 ; (1899) 3 C.W.N., 763 (commia- 
sion) ; (1901) 5 C.W.N. , ccxxxii.J 


It may be Mr. Qarth is right, and that they show she has appeard in public. It is then said 
that she has been in the habit of appearing in public and has no regard to the customs of her 
country and religion. Her denial is given in gcueral terms, and though there are difficul- 
ties in the oase 1 should be exceedingly careful before 1 forced into the public gaze a woman 
who may have gone outside the purdah either by way of experiment or otherwise. Many a 
woman may desire to taste the sweets of unsecludcd life and have gone out of the purdah^ 
and may desire to go back. Because a woman may once or twice have gone outside the 
puraah is the Court to keep her outside ? The question is not whether this woman, who 
does more or less frequently go about in public, should be made to appear in Court, but 
whether 1 ought to compel her to appear in public. On the materials before me 1 think I 
shall be erring on the right side if I refuse to take away from her the privilege she is enti- 
tled to, and which but for the circumstances which have been stated, and which are denied, 
she would unquestionably have been entitled to. On the whole, it is safer to let the com- 
mission go. Costs of motion to be costs in the cause. Costs of examination of the lady 
to be reserved. With regard to the examination of the other witnesses Mr. Bonn»rj§e 
admits the evidence is what would be given on the account, not before the taking of the 
account. There will be liberty to renow this application as to them on iiotioe. The com- 
mission to be executed in Calcutta. As this application is on summons in Chambers, I 
will certifygfor Counsel. 
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[683] FULL BENCH. 

The nth April, 1899. 

PBESENT : 

Sir Francis W. Maclean, K.C.I.E., Chief Justice, 
Mr. Justice Macphebson, Mr. Justice Ghose, 
Mr. J'ustice Hill and Mr. Justice Jenkins. 


Givish Chunder Mitter Plaintitf 

verstis 

J atadhari Sadukhan Defendant. " 


Slander — Cause oj action — Damages Jor insult, loss of reputation 
and menial pain by the use of abusive language — Suit for 
libel and slander — Special damage. 

Held, by the majority of the Full Bench OlACLEAN, C.J., MACPHERSON, illLL, and 
Jenkins, JJ., Ghose, J., dissenting) tViat mere use of abusive and insulting language, such 
as sala (wife’s brother), haramzada (base born or bastard), soor (pig), haper beta (son of the 
father, that is, ironically, bastard) apart from defamation, is not actionable irrespective of 
any special damage. 

Per Ghose, J. — A ease like the present should be decided according to the principles of 
justice, equity and good conscience, and therefore it is but just and right that a person thus 
vilified, who has suffered from insult and mental pain, should be entitled to maintain an 
action irrespective of any special damage. 

The facts of this case are shortly as follow : — 

The plaintiff, Girish Chunder Mitter, who is a respectable gentleman and 
a ka>vstha, had erected a fence which the defendant, Jatadliari Sadukhan, who 
is a kolu, i.e., an oilman, alleged had encroached on his land. Later on, the 
defendant sought out the plaintiff at his house. There it w^as alleged the 
defendant somehow got angry and began to abuse the plaintiff, using the 
following abusive epithets : sala, haramzada, soor, haper beta, etc. Thereupon 
the plaintiff instituted criminal proceedings against the defendant, and the 
latter was convicted and lined. The plaintiff' then instituted an action, out of 
which the present appeal arose, to recover from the defendant Rs. 500 as 
damages for insult, loss of reputation, and mental pain, caused by the abusive 
words aforesaid. 

The defendant denied having abused the plaintiff, and objected to the 
amount of the damages claimed. 

[654] The Munsif held that the defendant had used to the plaintiff the 
abusive words complained of, and that in consequence thereof he was insulted 
and must have felt mental pain, and decreed Rs. 50 as damages with full costs 
of the suit. 

On appeal, the District Judge held that what the defendant “ indulged in 
was mere abuse and idle threatening. No one who heard him did or could 
imagine that he really meant to asperse the chastity of the plaintiff's sister or 
mother, or thought the plaintiff a pig. There was no defamation or intent to 
defame. What the defendant did was insulting to the plaintiff, but did not 
affect the plaintiff's reputation a whit ; ” The District Judge also held upon 
an examination of the cases that mere angry or vulgar abuse was not actionable 

^ Reference to a Full Bench in Appeal from Appellate Decree No. 781 of 1897, 
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without proof of special damage. He accordingly dismissed the suit* but 
without costs. 

The plaintiff thereupon appealed to the High Court, and the appeal came 
on for hearing befoie Maclean, C.T., and Baner.tee, J., who referred the 
case to a FulllBench with the following OPINION : — / 

This appeal arises out of a suit brought by the pl/intiff-appellant, to 
recover damages from defendant for insult, Iqss of reputation, and mental pain, 
caused by the defendant by the use of abusive language. The defendant denied 
using the alleged abusive language, and objected to the amount claimed as being 
excessive. 

The first Court decreed the suit in part ; but, on appeal by the defendant, 
the Lower Appellate Court has reversed the decision of the first Court and 
dismissed the suit, on the ground that mere abusive and insulting language, 
which did not allecc the plaintiff’s reputation, was not actionable 

In second appeal it is contended for the plaintiff -appellant that the decision 
of the Lower Appellate Court is wTong in law, and that abusive and insulting 
language, such as was used in this case, the words used being sala (wife’s 
brother), haramznda (base-born (»r bastard), soor (pig), hamper hrta (son of the 
father, that is, ironically, bastard), which according to the finding of the first 
Court, not displaced by the Appellate Court, must have outrageil the feelings 
of the plaintiff and caused him mental pain, was [655J actionable, apart from 
any special damage or injury to reputation, and in support of this contention 
the following cases arc cited, namely, TTossem v. Baker Ah, (1864) W.K., Gap. 
No. 302; Kanoo Mimdle v. liahamooUafi Mundle, (1864) W.K., Gap. No. 269 ; 
Gholam UoHsein v. Ilur Uobind Dass, (1864) 1 W.Ii., 19 ; Tukec v. Khoshdcl 
BisivaSt (1866) 6 W.R., 151 ; Osseemooddeen v. Futteh Mahomed, (1867) 7 W.R., 
259;Go«r Chunder Putcediuidce v. Clay, (1867) 8 W.K., 2(jG; Sreenath 
Mookerjee v. Komul Kunnokar, (1870) 16 W.R., 83 ; Jui// Kumar Mitter 
liamqati Bhaiiacharjee, (1871) 6 B.L.R., Ap., 99 : 16 W.R., 84 ; Srikant Roy 
V. ^atcori Shaha, (1878) 3 C.L.R., 181 ; Ihin Hoscin v. Haidar, (1885) I.L R. 
12 Cal., 109 ; Trailokhya Nath Ghosc v. Chundra Nath Dutt, (1885) I.L.R., 
12 Cal, : Kashiram v. Bhadu Bapuji, (1870) 7 Bom. H.C., AC., 17; 
Parvathi v. Mannar, (1884) l.LR., 8 Mad., 175 ; and Dawan Simjh v. 
Mahip Singh, (1888) l.L.R., 10 AIL, 425 The respondent, however, contends 
that some of the above cases support bis view. On the otlier hand, for the 
respondent, the cases of PhooIhas<‘e Koerv. Parjiin Singh, (1869) 12 W.R., 369 ; 
Chunder Nath Dhur v. Issur Donsee, (1872) 18 W.R., 531 ; and Nil Madhuh 
Mookerjee v. Dookeeram Khottah, (1874) 15 B.L.R., 161, are relied upon as 
supporting the view taken by the Court of Appeal below. 

The respondent further contends that this being a second appeal, the 
matter is disposed of by the findings of the Judge of the Lower Appellate 
Court. 

The cases cited on each side more or less support the contention of that 
side. In this conflict of decisions, and regard being had to the importance of 
the question raised, we think it neces-[656]sary to refer the matter for 
decision to a Full Bench. The question, for decision of wliicli the case is 
referred to a Full Bench, is, " Whether abusive and insulting language, such as 
that used in the present case, is actionable, irrespective of any special damage.” 
And as that question arises in an appeal from an appellate decree, under rule 2 
of the rules relating to References to a Full Bench, we must refer the appeal 
for the final decision of a Full Bench. 


18 CAL.— 64 
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i3aba Mahendra Nath lioy^ for the appellant, submitted that the question 
should be answered in the affirmative. Although there is some conflict, the 
balance of Indian authorities is in the plaintiff’s favour. The following 
authorities are in the plaintifl’s favour: KanooMundle v. Rahamoollah Mitndle, 
(1864) W.E., Gap. No. 269: IJossain v. Baker All, (1864) W.B..Gap. No. 302 ; 
’ Gholam Hossein *"*11 ur v. Gobind Dass, (1864) 1 W.R., 19 ; Tukce v. Khoshdel 
Biswas, (1866) G^Y)R., 151 ; Osseemooddeen v. Fniieh Mahomed, (1867) 7 W.R., 
259 ; Gour Chunder f^idecdiindce yAUmi, (1867) 8 W.E., 256 ; Sreenath Mookerjee 
V. Komul Kurmokar, (1871) 16W.E.. 83; Kali Kumar Mitter v. Bamgati 
Bhattacharjee, (1870) 6 13.L.R., Ap., 99 : 16 W.E., 84 ; Srikant Boy v. Satcori 
Shaha, (1878) 3 C.L.R., 181 ; Ibin Ilossein v. Haidar, (1885) T.L.E., 12 Cal , 109 ; 
Jogeswar Sarmn v. Dina ]<am Sauna, (1898) 2 C.W.N., cxxiii ; Kashiram v. 
Bhadu Bapiiji, (1870) 7 Bom. H.C., A.C., 17, decided by CouCH, C.J ; Parvathi 
v. Mannar (1884) I.L.E., 8 Mad., 175, and v. Mahip Singh, (1888) 

I.L.E., 10 All., 425. The Calcutta cases cited amount to this, that mental distress 
caused by abusive words is sufficient to sustain an action for damages. With 
regard to the particular words used in this case, I submit that the case of Ibin 

[657] Ilossein v. Haidar, (1885) I. L. fi., 12 Cal., 109, is an authority for the 
proposition that the word haramzada is actionable per se, and that case is 
exactly in point. Regard must be had to the efieetthat the words were calcu- 
lated to produce, and not to what the bystanders might have believed. Chunder 
Nath Dhiii v. Isurree Dossec, (1872) 18 W. R., 531, and Nil Mad huh Mookerjee 
v. Dookeeravi Khotiah, (1874) 15 B. L. R., 161, are apparently against the 
plaintiff. But in the former case it was not necessary to decide the point, and 
in the latter case, which was tlie decision of a single Judge, there was merely 
an opinion against encouraging actions for slander, the point really decided 
being quite different. Trailokhya Nath Ghose v. Chundra Nath Dull, (1885) 
I. L. R , 12 Cal., 424, is not against the plaintiff, as it follows Srikant Boy v. 
Satcori Shaha, (1878) 3 C. L. R., 181. 

My second point is that the view I am contending for is in accordance 
with the principles of “ justice, equity and good conscience : ” see Regulation 
VII of 1832, section 9. It is in consonance with Hindu Law [see Narada, 
pp. 207 — 212, Vrihaspati, p, 355, Vishnu, pp. 27, 28, 36, Max Muller's 
Sacred Books of the East, and Mandlik’s Jajnavalka, p. 232, section 205] and 
with Roman Law, in which personal insult is made the basis of an action. 
[See Bandars ’ Iiislitutes ot Justinian, 4, 4, 1 — p. 418.1 1 shall state my 

proposition thus : Every man has an absolute and positive right not to be so 
insulted as to cause him mental distress ; therefore any act in violation of such 
a right is actionable per se, and general damage, as distinguished from special 
damage, is recoverable. See Baichffe v. Evans, (1892) L. R., 2 Q. B., 624 
(528), and the Indian Penal Code, section 44. 

My next point is that ray contention is in harmony with the criminal 
law in this country as contained in the Indian Penal Code. Criminal liability 
furnishes a safe and proper tost of civil liability: see Abdul Hakim v, Tej 
ilhandnr Mukarji, (1881) I. L. R., 3 All., 815 (817) ; Augada Bam Shaha v. 
\frmi Chand Shaha, (1896) I. L. R., 23 Cal., 867 (871), and sections 499 and 

[658] 504 of the Indian Penal Code. The present case comes under section 499, 
or at any rate certainly under section 504. No special damage need be proved 
w]icn tiie wrong complained of is in violation of a statutory obligation 
imposed : see Chamber laine v. Chester and Birkenhead Bailway Co., (1848) 
18 L. J., Ex., 494 (496). The criminal law abolishes the distinction between 
libel and slander. 
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Lastly, I submit that the distinction which obtains in the English law 
between libel and slander is based more on authority than on reason, and 
ought not to be introduced into this country, having regard to the social con- 
ditions which prevail here. If the words complained of in the present case 
were reduced to writing, an action would lie without proof yof special damage, 
according to the English law. There is no reason why there should be any 
difference, when the words are spoken and not ivritten./ The distinction has 
been condemned by English Judges : SeO' Thorley v. Lord Kerry, (1812) 4 
Taunt., 355 (363) ; 13 Kev. Rep., 626 (634), [per Mansfield, C.J.) and 
Allsop V. Allsop, (1860) 29 L. J., Ex., 315. Women could get no redress when 
slandered, a state of things which was characterised as barbarous in Lynch v. 
Knight, (1861) 9 H. L., C., 577 (694). It grew so unsatisfactory that the 
Legislature was compelled to interfere and to pass the Slander of Women Act, 
only so late as in 1891. Even the word bastard is not actionable (see Folkard 
on Lil)ol and Slander, p. 149), it being merely an occlesiastical offence to call 
one by that name, unless the use of the word amounts to slander of title. See 
also Pollock on Torts, 2nd edition, ch. VII, pp. 220, 221. 

Babu Sharada Charan Mitra, for the respondent, contended that the case 
was concluded by the findings of fact. As to the law, the appellant must make 
out a case of defamation beforo he can succeed. No hard and fast rule should 
be laid down. Ho referred to Phoolbasee Kocr v. Parjun Singh, (1869) 12 W. R., 
369 ; Chiindcr Nath Dhur v. Issurec Dossee, (1872) 18 W. R., 531 ; Madhab 
Mookerjee v. Dookeeram ; [ 659 ] Khnttah, (1874) 15 B L. R., 161 ; Srikant Rai v. 
Satcori Shaha, (1878) 3 C. L. R., 181 ; and Trailokhya Nath Ghosc v. Chundra 
Nath Dull, (1885) I.LR., 12 Cal., 424, as supporting his contention. The words 
complained of are the common form of abuse in this country, and knowing how 
litigation was rampant Heie, if the question were answered in the affirmative, 
the result would bo simply disastrous. See Bay! is Laurence, (1841) 11 A. 

k E., 920. [Jenkins, J. — Komul Chundcr Bose v. Nohin Chunder Ghosc, (1868) 
10 W. R., 184 : 1 B. L. R., S. N., 12, and Mahonied Ismail Khan v. Mahomed 
Tahir, (1873) 6 N. W. P., H. C., 38, are in your favour.] The Indian Penal 
Code satisfies the requirements of public policy. 

Babu Mahendra Nath Roy, in reply, referred to the cases of Parrat v. 
Carpenter, Croke’s Rep., 502 (38 Eliz) ; Baker v. Pierce, 6 Mod. Rep., 23 (2 
Anne) ; and Ayre v. Craven, (1834) 2 A. k E., 2 (7), and to Bentham’s Theory 
of Legislation, p. 299, in which it was showm that the absence of any relief 
granted by law in cases like the present, led to the practice of dnolling. 

The following opinions were delivered by the Full Bench (Maclean, C.J., 
Macphekson, Ghose, Hill and Jenkins, JJ.):— 

Maolean, C.J. (MAcqniERsox, Hill and Jenkins, JJ., conciarmg).— 
This appeal arises out of a suit brought by the plaintiff to recover damages 
from the defendant for insult, loss of reputation, and mental ])ain, caused 
by the defendant by the use of abusive language. The defendant denied 
using the alleged abusive language, and objected to the amount claimed as 
being excessive. 

The first Court decreed the suit in part ; but on appeal by the defendant 
the Lower Appellate Court has reversed the decision of the first Court and dis- 
missed the suit, on the ground that mere abusive and insulting language, which 
did not affect the plaintiff’s reputation, %vas not actionable. 

[660] Against that decision of the Lower Appellate Court this appeal has 
boon preferred, and the learned Judges beforo whom the appeal came on for 
hearing, in view of thjs conflict, or apparent conflict, of decisions, have referred 
the matter to a Full Bench. 
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The actual question referred is expressed in these terms : — 

" Whether abusive and insulting language, such as that used in the present 
case, is actionable, irrespective of any special damage." But as the question 
referred arises in an appeal from an Appellate decree, under rule 2 of the rules 
relating to Relereaces to aP'ull Bench, the whole appeal is referred. 

It has been coi^tended for the plaintiil before us that the decision of the 
Lower Appellate Couvt is wrong in law, and that abusive and insulting language, 
such as was used in this case, (the wojds used being sala (wife’s brother), 
karainzada (base born or bastard), soar (pig), hap^r beta (son of the father, 
that is, ironically, bastard)] , is actionable. In support of this contention, 
it has been argued that, in a suit for defamation, based on verbal slander, it is 
unnecessary to allege or prove such special damage as the English law requires, 
and that apart altogether from defamation a suit will lie for abuse which causes 
or is calculated to cause mental distress or pain. The tendency and probable 
effect of words must he deteimined in refoience to the circumstances under 
which they are used, and thus in the judgment of the Lower Appellate Court it 
is said : “ No one who heard him did or could imagine that he really meant to 

asperse the chastity of the plaintili’s sister or mother or thought the plaintiff 
a pig. There was no defamation or intent to defame. What the defendant did 
was insulting, hut did not affect the plaintid’s reputation a icliit/' 

This finding wholly excludes that which is an essential element of action- 
able defamation, and it therefore is outside the scope of our inquiry to determine 
whether oi not the English rule which requires special damage to he established 
in an action for oral defamation should prevail in this country. 

We therefore only have to consider whether an action will lie for insult 
or aljuse, with resultant pain and distress of mind, [ 661 ] apart from defamation. 
The first question one naturally asks is what is the gist of this actionable 
wrong ? 

In the argument before us it was suggested that the cause of action was 
the injury to the abused man’s feelings, his mental distress and pain. 

It is difficult to suppose that the causing of mental distress and pain can 
per sc he actionable. Mental condition of this sort may obviously arise from 
causes oilier than abuse oi' insult, and a moment’s reflection makes it clear 
thattlie proposition tiius wideh expressed would load to manifest absurdities. 
For instance if .1 and IJ are sitting in a room togetlier, and A loses his temper, 
and uses insulting and abusive language towards IJ, whoso feelings are w’ounded, 
B may bring ari action against A, or if A uses such language of some 
relation or friend of IS, whicli oquallv wounds JJ's feelings, an action will lie. 
Such a view does not commend itself to one's common sense, nor is iC reasonable. 

It is said that tlie leported decibioij.s of the Indian Courts, and in particular 
of this Court, support the po.sition that, to cause mental pain and distress by 
insult oj- abuse, as distinct from defamation, i.- actionable, and a large number 
of autliorities have been cited to us as establishing this. It appears to us, 
however, unnecessary to discus.s these cases in detail. Many of them are so 
inadequately reported that it is impossible to discover what was the state of 
facts tlien under consideration. 

This is so of the cases of Kmioo Mimdlc v. UahovwoUah Mundlc, (1864) 
W. R., Gap. No. 269 ; Gholaiu Ilosscin v. Ilur Oohind Dass, (1864) I Vs\ R., 
19 ; Tukrc v. KkoshdcL Bisv as (1866) 6 W. K., 151 ; Osscemooddeen v. Fiitieh 
7 W. R., 259; Gotir Chinider Putceduvdec v. Clay^ (1867) 8 
W. R , 25ii . and Srccuatk Mookerjee v. Ivmtil Ktnviokar (1871) 16 W. R., 83. 
From a perusal of those cases in which the facts are set out, it is apparent that 
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in each there was sufficient to support a suit for defamation. In none of the cases 
on [662] which the plaintiff relies, as we read them, was the point raised or at 
any rate determined, Whether abuse, as distinct from defamation, was actionable, 
the question rather being whether proof of special damage was an essential 
condition of the plaintiff's success. On the other hand, this precise point was 
clearly raised and determined adversely to the view n^ advanced by the 
present plaintiff in the case of Komul Chunder Bose v. Nj^in Chunder Ghose, 
(1868) 10 W. R., 184: B. L. R. S. N., 112, and thatdeciflon has been follosved 
in the case of Mahomed Ismail Khan v. Mahomed Tahir, (1873) 6 N. W. P. H. 
C., 38. It will thus be seen that the weight of authority is not in the 
appellant's favour as he has urged. 

Apart then from authority, ought mere personal insult or abuse, as distinct 
from defamation, and not touching the plaintiff ’s credit or reputation, to be 
actionable in this country, if it produce mental pain or distress? It has been 
urged that insult being punishable unde' the Penal Code, as it was under the 
old Hindu penal system, it must bo sufficient ground- work for a civil suit. 
But we think the assumption underlying this argument has no justification, 
for though the facts, which go to make a penal offence may, in general, suffice 
to constitute a civil wrong, it requires no exhaustive examination of the forms 
of civil and criminal liability to show that the latter is no infallible guide to the 
former. This appears to us to be made clear by the very section of the Penal 
Code whicli prescribes a punishment for insult, for the purpose of the penalty 
imposed is to prevent a breach of the peace. 

Do then considerations of public policy demand that we should decide in 
favour of the proposition for which the appellant contends ? We think not. 
If illustrations were needed of the mischief to which such a decision would 
lead, it is furnished by this present case. For words of idle abuse uttered in the 
heat of excitement, incapable of touching the plaintiff’s reputation or credit, 
the defendant has been prosecuted and punished in the Criminal Courts : and 
then, as though that wore not enough, the [663] plaintiff’ has sued him in the 
Civil Courts carrying tlie case for that purpose, through three separate Courts, 
though it has been found, as is obvious to any one, that the words used "did 
not affect the plaintiff’s reputation a whit.” Section 504 of the Penal Code 
provides a remedy, and that an ample remedy, for conduct such as that of 
the defendant’s; and in our opinion there is no principle of public policy which 
requires that, in addition, the party complaining should have a remedy by 
civil suit. 

We would, therefore, answer the question embodied in tiie reference by 
expressing the vievv that abusive and insulting language, not amounting to 
defamation, is not actionable. Section 95 of the Penal Code indicates that 
barm of a trumpery nature, " so slight that no person of ordinary sense 
and temper would complain of it,” is not to bo treated as an offence. If mere 
vulgar abuse, uttered in a moment of anger, abuse to which no person of 
ordinary sense and toni])er would attach the slightest importance, is, if it 
cause mental distress, to afford a ground of action, it is lamentable to think 
to what an alarming extent the floodgates of litigation would, in this country, 
become open. We are hut little disposed to favour any such view. On the 
contrary wo agree with the expression of opinion of PoNTIFlSX, J., in file case 
of Nil Madhuh Mookerjee v. Dookccram Khoitah, (1874) 15 B. L. R., 161 (166), 
that actions for verbal slander ought not to he encouraged. 

The appeal must be dismissed with costs. 
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Ohose, J. — The question referred to the Fall Bench in this case is 
whether abusive and insulting language, such as that used in the present 
case, is actionable irrespective of an^^ special damage.*’ 

The words of abuse used by the defendant towards the plaintiff were 
sala (wife’s brotl^er), haramzada (bastard), soor (pig), taper beta (son of 
father, ironically, ft.'jstard) which, according to the finding of the Court of First 
Instance, not displaced by the Appellate Court, must have caused mental pain 
to the plaintiff. It appears from the judgment of the Munsif that the plaintiff 
is a respectable person, and much above the defendant in social [664] position, 
and that there were several persons present on the occasion when the defendant 
thus abused the plaintiff. 

The learned Judge of the Court below was, however, of opinion that “ no 
one who heard him did or could imagine that he (the defendant) really meant 
to asperse the chastity of the plaintiff’s mother or thought the plaintiff a pig. 
There was no defamation nor intent to defame : what the defendant did was 
insulting to the plaintiff, hut did not affect the plaintiff’s reputation a whit.” 

The circumstances under which tlio insult was offered to the plaintiff are 
thus described by the District Judge: “What happened in this case? The 
appellant believed or affected to believe that the plaintiff had encroached on 
his land and ought to retire a particular fence or hedge. Nothing happened 
when biie fence was erected or repaired ; but later the appellant sought out the 
plaintiff at borne, lie did not begin vilification at once. The plaintiff’s 
witness, Tarini Kundu, says the defendant began by hailing the plaintiff 
as kaka-babu and dada-baiu, but the plaintiff remaining indoors and 
preserving silence the defendant got angry and launched into abuse of the 
plaintiff'. What the defendant’s precise provocation was we don’t know. He 
must have had or thought he had a grievance.” According to the opinion of 
the learned Judge, the plaintiff did not suffer any special damage; but the fact 
remains that grave insult was offered to him in the presence of other people, 
and his feelings were outraged, and that the defendant, without any provoca-. 
tion that we know of, but apparently influenced by a desire to avenge the 
plaintiff for a supposed grievance, vilified him in the manner alleged. And the 
question is whether for tliis the plaintiff is entitled to maintain an action. 

There is no written law on the subject either in this country or in England, 
except what is provided for in the Blander of Women’s Act, 1891 (54 and 
65 Vic., ch. 51). The law is to bo gathered from the opinions of Judges 
expressed iu different cases from time to time, and from what may be the 
common law of tiie country. According to the English law “slander is an 
actionable wrong when special damage can be shown to [665] have followed 
from the utterance of t!ie words coinplained of, and also in the following cases : 
Where the words impute a criminal offence; where they impute having a 
contagious disease, Yvhich would cause the person having it to be excluded 
from society; whore they convey a charge of unlitness, dishonesty or incom- 
petence in an office of profit, lu’ofes.'^ion or trade ; in short, whore they mani- 
festly tend to prejudice a man in his calling. This is not so in the case of 
li])el, for it is enough to make a written statement primd facie libellous, that 
it is injurious to the character or credit (domestic, public or professional) of 
the person concerning whom it is uttered or in any way tends to cause men 
to shun his society or to biing him into hatred, contempt or ridicule.” (See 
the Law of Torts by Pollock, p. 230, 5th edition.) 

Tins di-,tinction, however, has been disapproved by several eminent 
•lua-o , in England I^see the obsorvations of MansfielL), C.J.. in Thor ley v. 
Lord K^rry, (1812) 13 Rev. Rep., 635 : 4 Taunt., 355 (363) ; Lynch, v. Kmght 
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(1861) 9 H. 1j. C., 577 (594) ; BoherU v. Boberts, (1864) 33 L. J.. Q. B.; 249.] 
In the case of Parvathi v. Mannar, (1884) I. L. R., 8 Mad., 175, Turner, C. J., 
sitting with MtJTHTJSAMl Ayyar, j., condemned the distinction which exists 
under the English law between slander and libel. ,Be thus expressed himself : 
“ The diilerence between the extent of the publication of defamatory terms, 
according as to whether they are committed to print or u'iered orally, is in 
reality accidental. Defamatory matter, when written, is frequently addressed 
only to a single person ; when printed, its publication may be arrested 
immediately. The publication of a defamatory imputation in a newspaper 
circulated extensively in a place whore the person defamed is unknowm may 
cause him far less injury, whether pecuniary or sentimental, than its publi- 
cation orally in the neighbourhood in which he resides, to his acquaintances 
or to persons who can influence his advancement in life. In this country wo 
are not bound to adopt the rules regulating compensation for injuries which 
are recognised by the [ 666 ] English Courts, though it has been the practice 
of Judges in British India to regard the decisions of the English Courts with 
the highest respect as embodying the wisdom and experience of a judiciary, whose 
reputation is second to none for independence and ability. But the distinc- 
tion drawn by the English law between written or printed and oral slander, 
which is said to have had its origin in the circumstance that the most 
frequent instances of oral slander were at one time punishable by Ecclesiastical 
Courts (2 Salkeld, G94) has been condemned by many eminent English 
lawyers. Mr. Starkie observes that the distinction ‘must be regarded as an 
absolute peremptory rule not founded in any obvious reason or principle.’ In 
Boberts v. Bobiivts, (1864) 33 L. J., Q. B., 249,CockR(JKN, C.J., and CROMPTON, 
and Blackburn, JJ., pronounced the law of England unsatisfactory and regret- 
ted they were bound by it. In Lynch v. Knight, (1861) 9 H. L. C., 577 (594), 
the Lord Chancellor CAMPBELL expressed the same views, and Lord Broug- 
ham, in the same case, declared that the English law w'as in this respect not only 
unsatisfactory but barbarous. The Indian Law Commission, of which Lord 
Macaulay was a member, in its report on the proposed Penal Code, demon- 
strated that the English law regardmgdefamation w^as inconsistent and unreason- 
able (Introductory Report, note, p. 7, Macaulay’s Works, p. 546). The civil 
law does not recognise the distinction, nor does the Law of Scotland, and the 
recommendations of Lord Macaulay’s commission were approved and accepted 
by the British Indian Legislature. We, therefoi'e, feel justilied in giving effect 
to our conviction that the rule we are considering is not founded on natural 
justice, and should not be iraporijed into the law of British India.” 

Later on, he observed. “ Nevertheless, reason suggests that a distinc- 
tion should be drawn between cases where the slanderer acts from mere 
carelessness or in an honest but mistaken belief as to his duty, and cases 
where the slanderer is insolent without any provocation or is influenced by 
a desire to gratify his enmity. The person defamed may be content to accept 
a sum sufficient to estahlisli his innocence of the charges made in the former 
[667] case; in the latter ho is entitled to full compensation for the pain 
inflicted on him.” 

It is, I think, a well-known maxim of law that all members of a com- 
munity are under a general duty towards their neighbours to do them no hurt 
without lawful cause or excuse ; and the question here arises whether the act of 
the defendant is not a violation of the personal right of tlie plaintiff — a right of 
protection against any outrage or affront by others, and whether it is not an 
injury to the plaintiff. Justinian thus defines the word “ injury ” : “ Injuria, 
in its general sense, signifies every action contrary to law : in a special sense it 
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means sometimes the same as coniuMelia (outrage), which is derived from con- 
temnere the Greek sometimes the same as culpa (fault), in Greek &^ifcyfxa 

as in the lex Aqnilia^ which speaks of damage done injuria ; sometimes it has 
the sense of iniquity, iujq^ice, or in Greek for a person against whom 

the proctor or judge pronounces an unjust sentence is said to have received an 
injuria. Injuria, ti5»n, is used in three senses— (1) a wrongful act, an act done 
nullo jure ; (2) the tolt committed by a judge who gives judgment not accord- 
ing to jus \ (3) an outrage or affront. An injury is committed not only by 
striking with the fist, or striking witli clubs or the lash, hut also by shouting 
till a crowd gathers round anyone, by taking possession of anyone’s goods, 
pretending that he is debtor to the inflictor of the injury, who knows he has 
no claim on him ; by writing, composing, and publishing a libel or defamatory 
verses against any one ; by maliciously contriving that another does any of these 
things ; by following after an honest woman or a young boy or girl ; by attempt- 
ing the chastity of any one and, in short by numberless other acts. (See 
Institutes of Justinian by Sandars, p. 509). And in section 44 of the Indian 
Penal Code wo find the following definition : “ Tlie word ‘ injury ’ denotes any 
harm whatever illegally caused to any person, in body, mind, reputation or 
property.’.' Though this definition is given with reference to a criminal 
offence, I tliink it may well ho followed in determining the question, whether 
a civil action may be brought where the plaintiff has sustained an injury either 
in body, mind, reputation or property. 

Bent ham in his “ Theory of Legislation," observes : " To [ 668 ] perceive 
all the evil which may result from these offences, it is necessary to put all reme- 
dies out of view : it is necessary to suppose there are none. Upon this 
supposition, these offences may ho repeated at will . an unlimited career is 
opened to insolence ; the person insulted to-da> may ho insulted to-morrow, 
the next day, every da> and every hour ; ejich now affront facilitates another, 
and renders more probable a succession of injuries of the same kind. Now 
under the notion of a corporal msuli is comprehended every act, offensive 
to the person, which can he inflicted without causing a lasting physical evil, 
every act which produces a disagreeable sensation, inquietude or pain. But 
an act of this sort, which, if single, would be scarceh sensible, may produce, 
by force of repetition, a very painful degree of uneasiness, or even intolerable 
torture and later on he said what is signified by these verbal assaults 
is this, that the person assailed is thought wortliy of public contempt ; but 
on what particular account is not specified. ^ The probable evil which may 
result is the renewal of similar reproaches. We may fear, too, lest a profes- 
sion of contempt publicly made may invite other men to join in it. It is 
in fact an invitation which many will ho ready to acce{:)t. The pride of 
censure, the pleasure of triumphing at another's expense, the spirit of imita- 
tion, the inclination to believe all strong assertions, give weight to these 
sorts of injuries. But they seem to owe their principal importance to the 
negligence of the laws, and to the usage of duelling — that subsidiary remedy 
by which the popular sanction has attempted to 8upj)ly the silence of the 
laws." And it seems to be obvious that for the peace and well-being of 
society, verbal abuse, if it is calculated to bring another into contempt, ought 
to be discouraged. 

The distinction between oral and written slander, as it exists in the English 
law, does not, as 1 understand it, obtain according to Scotch law, where 
anything defamatory, which produces uneasiness of mind, is actionable; and 
so it is under the Roman Law, according to which a party is not only entitled 
to sustain an action for contumelious words spoken concerning himself, but also 
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in respect of those spoken of others of his family, if they tend collaterally to 
subject him to degradation and contempt L669] (see Starkie's Law of Slander 
and Libel by Folkard, 4bh edition, p. 19). 

If a man commits an assault upon another, though he may not actually 
touch him at all, or if he lifts up his cane or his fist in a threatening ‘manner 
at another, or strikes him, however slightly, he i« liable to an.Action for damage ; 
and one fails to see what difference in principle exists iWween a case like 
this and a case where a man offers another gross insult in the presence ol 
other people — insult calculated to bring him into contempt and to cause him 
mental torture. 

According to the common law in this country, as expounded in the text 
of the sages, verbal abuses are punishable (see the Sacred Books of the East by 
Professor Max Muller, vol. 7, p. 270 and vol. 33, p. 207 ; Mandlik’s Byabahara 
Mayukha, p. 232). And I find that ever since the. establishment of the High 
Court in this province, it has almost invariably been held that verbal abuse,’ 
though no actual damage has been caused, is actionable. In the case of Kanoo 
Mundle v. BokaviooUah Mundle, (1864) W. K., Gap. No. 269, Norman, C.J., 
expressed himself as follows : “ The w ords, which are of the coarsest abuse, do 
undoubtedly impute that to the plaintiff which would, if believed, have been 
hurtful to the feelings of his family and have lowered his character in respect 
of his caste, and the uttering of them, therefore, amounts to an offence undei* 
section 499 of the Penal Code Applying the test familiar to English law', 
the uttering of the words in question, standing hy itself, \vas a wrong, and 
therefore gave to the individual aggrieved by it a right of action independently 
of any proof of special damage or actual pecuniary injury and later on he 
observed : “ No doubt actions for slander are often vexatious. But to prevent 

people from taking the law into their own hands, and for the preservation of 
peace and order, it is a matter of the greatest importance that Courts of Justice 
should afford an effectual remedy to persons feeling themselves aggrieved hy 
wanton and virulent abuse.” Tlie same view was adopted in the case of Qholam 
Ilossein V. Hur Gohnul Dasn, (1864) 1 \V. R., 19; in Tukec v. Khoshdel 
[670] Bisivas, (1866) 6 \V. R., 151 ; in (jssecinooddeen v. Futteh Mahomed^ 
(1867) 7 \V. R., 259; Gour Chunder Puieedvndce v Clay, (1867) 8 \V. R., 256; 
as also in the case of Sre.malh ^L okerjee v. Kovml Kurmoknr, (1871) 16 \Y. R., 
83, where MiTTER, J., in delivering the judgment of the Court, observed as 
follows ; “ We think that the Judge is wrong in holding that the abusive words 
complained of by the plaintiff in t-his case are not actionable. It is true that 
the plaintiff might liave instituted proceedings against the defendant in the 
Criminal Court ; but his failure to do so does not deprive him of his right to 
bring a suit in the Civil Court. The case is governed by the ruling of a Division 
Bench of this Court in the case of Kalt Kumar Muter y. Ramqati Bhattachaijee^ 
(1870) 16 W. R., 84, note : 6 B. L R., \p., 99. The words alleged to have been 
used were certainly such as to wound the feelings of tlie plaintiff.” And he 
remanded the case for the purpose of a finding upon the question wdiether 
the defendant did use the words imputed to him or not. In the case of Srikant 
Boy V. Satcoori Shaha, (1878) 3 C. L. R., 181. Mittek and ?Jaclean, JJ., took 
the same view of tlie matter. 1 find also tliat in the case of Ihin Tlossein v. 
Eaidavt (1885) l.L.R., 12 Cal., 109, Field, J., sitting with O’Kinealy, J., 
took practically the same view of the law : and he observed : “ We do not propose 
to lay down as a general rule that the use of every kind of abusive language is 
actionable. But we think that language, which, having regard to the definition 
of defarnation in the Indian Penal Code, is calculated to injure the reputation, 
language which, having regard to the respectability and position of the person 
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abused, is calculated to outrage his feelings, lower the estimation in whicli 
he is held by persons of his own class, and so bring him into disrepute, is 
actionable. We think there is no doubt that the language alleged to have been 
used in this case comes within this principle:" and in so deciding the learned 
Judges followed the rulings to which I have adverted. [671] In the case of 
Trailokyanath (?/ v. Chundra Nath Dnttf (1885) I. L. R., 12 Cal., 424, 
Prinsep and MacI^^erson, J.1 adopted the same view, and followed the case of 
Srikavt Roy v. Sntcoori Shaha, (1878) 3 C.L.R., 181, and the opinion expressed 
iu Paivathi V. Mannar, (1884) I. L. K., 8 Mad., 175, to w^hich I have already 
referred. And, lastly, vve have a very recent case decided by BaneRJEE 
and WiLKixs, J.I., (unreported) where the learned Judges, upon the point' 
whether slander is actionable in the absence of special damage, expressed 
themselves as follows : “ Though the inile of English law requires proof of 
special damage to sustain an action for slander except in certain cases, and 
though there is some conflict of authority in this country, the later oases are 
in favour of the view that where the abusive language used is such that, having 
regard to the respectability and position of the person abused, it is calculated 
to outrage his feelings or lower the estimation in which he is held by persons 
of his own class, and so bring him into disrepute, it is actionable without proof 
of special damage." [Dina Ravi Sarmaw Jogeswar Sarvia, (1898) 2 C. W. N., 
cxxiii] . 

In the other provinces also, very nearly the same view of the law has 
been adopted. In Kashiram v. Bhadu Bapu)i, (1870) 7 Bom., H.C., A.C., 17, 
Couch, C.J., followed the rulings of the Calcutta High Court, and he held that 
the case must be decided according to the principles of justice, equity and good 
conscience ; and he was of opinion that mere verbal abase without proof cf 
actual damage was actionable. In the case of Parvathi v. Mannar, (1884) 
I. L. R., 8 Mad., 175, the learned Chief Justice, among other matters, 
observed : It is often impossible to bring .speci6c proof of the damage w^hicb 
a man may suffer in his business or in his friendships from such an injury. 
The injury may ho occasioned before he has any opportunity of rebutting the 
slander, and the memory of the slander may survive its contradiction, and may 
at any time influence his [672] neighbours unconsciously to his disadvantage ; 
nor is the suffering trivial which such a wrong may inflict on its victim." It 
will be observed that although TURNER, C.J., in one portion of liis judgment, 
expressed that “ mere hasty expressions spoken in anger or vulgar abuse to 
which no hearer would attribute any set purpose to injure character would of 
coux'se not be actionable," still he hold that “the action should be allowed 
where the defamation is such as would cause substantial pain and annoyance 
to the ixerson defamed, though actual proof of damage estimable in money 
may not be forthcoming, ” and that “ a distinction should be drawn between 
cases where the slanderer acts from mere carelessness, or in an honest but 
mistaken belief as to his duty, and cases where the slanderer is insolent without 
any provocation, or is influenced by a desire to gratify his enmity. " In the 
case of Ahdul Hakivi w. Tej Chandra (1881) I. L. R., 3 All., 816.' 

Straight, J., held that the law of defamation, which should be applied in suits 
in India for defamation, is that laid down in the renal Code, and not the 
English law of libel and slander, and he observed that*' the state of society 
and the condition of things in the two countries is wholly dissimilar, and 
tg lay it down as an inflexible rule that any false and malicious statements, 
no matter how defamatory, may be made with impunity if only embodied in 
a ])f iition filed in reference to some pending case, could not but entail the most 
mischievous consetiuences." 
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In Dawan Singh v. Mahip Singh, (1888) I.L.R., 10 All., 425, where, upon 
the plaintitl being cited as a witness in a suit, and where after giving his 
evidence the defendant was examined by the Court and stated that there was 
enmity between him and the plaintiff, and upon* the Court inquiring what 
the reason of this enmity was, he, the defendant, used wc^-ds conveying the 
meaning that plaintiff's descent was illegitimate, it w^as held ,?)y BkoJ)HUKST, J., 
that under the circumstances the statement complained it had been made by 
defendant while deposing in the witness-box, and therefore it was privileged. 
But Mahmood, J., took a very contrary view, and he discussed at lengtli the 
law upon the subject, and held that the [673] statement was not privileged. 
He expressed the opinion that the law as laid down by the Calcutta High 
Court was correct, and he showed why the distinction which obtains in the 
English law between verbal and written slander should not be adopted in this 
country ; and he observed as follows (at page 444 of the report) : “ The 

reasons ordinarily employed against this view are that ‘ abusive, insulting and 
unmannerly language which affects not a man’s liberty or estate are of toO 
indefinite and uncertain a character to be the subject of an action for pecu- 
niary damages. Such injuries, rather affronts to the feedings, are as incapable 
of definition as they are of admeasurement. They depend upon the rank, 
situation and condition of the parties, and on circumstances winch may be 
felt hut not defined ; they may depend on the tone of voice, the gestures, even 
looks, by which they are accojnpanied, and in some instances, silence may be 
more conteiiq^tuous and insulting than direct expressions' (Starkie, p. 17). 
It 18 submitted that these objections apply equally to almost all personal 
injuries (such as assault, defamation, false imprisonment, etc.), in which mental 
suffering is recognized as an element of assessing damages ; so much so that 
there is no fixed rule for estimating damages in such cases, and the matter is 
usually left to the discretion of the jury with reference to the circumstances of 
aggravation or mitigation as the case may be. In India such questions would 
have to be decided by the .Judge, and 1 can anticipate no impossibility in 
arriving at a fair assessment of damages in cases of personal insult as distin- 
guished from defamation.” Later on (at page 445) he observed : “ Uiiadvanced 
countries like India ])resent a state of society where personal insult needs 
more check than in more civilized countiies like England.” He also said (at 
page 446) : “ Another objection, so far as I can gather from the English text 
books to recognizing personal insult as a distinct tort, is that it would afford far 
too large a scope for vexatious litigation, and the ordinary intercourse of society 
would be impeded and fettered by the apprehension of vexatious and harassing 
suits for trilling causes. The answer to such an argument is, I think, furnished 
best by the celebrated dictum of Lord Hall in Ashbu v. 1 Smith L. 

C., (10th Ed.) 231 (268) : ‘ As in an action for slanderous words, fcluiugh 
a map does not [674] lose a penny by reason of the speaking them ; yet he 
shall have an action. So, if a man gives another a cuff on the ear, though it 
cost him nothing, no, not so much as a little diachylon, >et lie shall have this 
action, for it is a personal injury. And it is no objection to say that it will 
occasion multiplicity of actions; for if men will multiply injuries, actions must 
be multiplied too, for every man that is injured ought to have his recompense.” 

Against this large array of cases in support of the plaintiff’s contention, 
some cases have been quoted on the other side. In the case of KomuL Chunder 
Bose V. Nobin Chunder Ghose, (1868) 10 W. R., 184, where a suit was brought 
to obtain damages for defamation contained in a letter written and sent by 
the defendant to plaintiff, and where the only damage alleged was- the 
injury to plaintiff's feelings^ it was held that such injury was i^ot* ip itself 
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a ground (or awarding damages in a civil action. No authority is quoted 
for the decision, and the earlier rulings of this Court do not seem to have 
been brought to the notice of the learned Judges. In the case of Phool* 
basee Koer v. Parjun Singhs (1869) 12 W. R., 669, it was held that 
mere verbal abuse without proof of actual damage is not actionable. Here 
also no authoritV is quoted and the earlier cases of this Court do not 
appear to have be^ considered. In the case of Ghunder Nath Dhur v. 
Isurree Dosspc, (1872) 18 W. R., 531, Kemp and Glover, JJ., held that though 
mere verbal abuse witliout consequent injury would give no claim for damages, 
yet wtiere a person of some position had been assaulted and grossly abused, 
and where her reputation must have been injured and her feelings outraged, 
she was entitled to damages. In the case of .V// Madhub Mookerjee v. Dookee- 
ram KJiottah, (1874) 15 B L.R., 161, where the question was raised whether an 
action for slander could be bvouglit jointly against several defendants, it 
was held by P0NT1PEX,J., that it could not be so brought, because each 
person sued for verbal slander was responsible only for w^hat he himself 
had uttered. And leave was granted to the plaintiff [ 675 ] to elect any 
one of the defendants to sue. The learned .ludge, however, seems to have 
then expressed a doubt whether the words complained of were libellous 
per se ; and it was thrown out that unless sj>ecial damage w^as proved 
the Court would be very much reluctant to give any damage. 1 take it that 
tlie question which arises in this case was not I’eally decided then. In the 
case of Mahomed hviail Khan v. Mahomed Tahir, (1873) 6N. \V. P., H. C., 38, 
where an action w'as brought for damage foi* defamation contained in two 
letters written and sent by the defendant to the plaintiffs, but where no other 
publication was alleged and no other injury than the injury to the feelings 
was cau.sed, TURNER,!,, follow’ed the decision in the case of Romiil Ghunder 
Bose V. Nobin Ghunder Ghusc, (1868) 10 W. R., 184, and held that the suit w’as 
not maintainable. The oarlier rulings of tiie Calcutta High Court do not seem 
to have been then brought to the learned Judge’s notice, and I take it that he 
considerably modified his opinion when as Chief Justice of the Madras High 
Court he decided the case of PaiVidki v. Mannar, (1884) I. L. R., 8 Mad., 175. 

I have now referred to all the Indian authorities upon the subject that 
have been brought to our notice, and 1 have also referred to what is the com- 
mon law in this cuuntry as ex]jounded by sages ; and it seems to me that the 
balance of authority is decidedh in favour of the proposition that the action 
does lie. 

It may no doubt be said, as it has been said, that it is very difficult to 
measure the damage caused to a person’s feelings by reason of insult offered 
to him, and that if the view I have expressed be adopted, it would lead to the 
logical result that an action may be brought for damage if a person defames 
another’s nearest relations in his presence, causing thereby mental pain. 

As regards the first mentioned matter, all that I desire to say is that the 
question of the amount of damage is ahvays loft to the judge of facts, and he 
has to consider with [ 676 ] reference to all the circumstances, under which the 
insult w'as offered, and the cJiaractor thereof, w^hothor any and what damage 
should be awarded. 

The Indian Penal Code in section 95 lays dowm “that nothing is an 
offence by reasoj] that it causes, or that it is intended to cause, or that 
is •known to he likely to cause any harm, if that harm is so slight 
tliaii no per.-ion of ordinary sense and temper w’ould complain of such 
harm. ’ This rule of law may, I think, well be adopted by the Civil 
Courts in determining suits for damages by reason of an insult ol|'ered. 
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I do not myself apprehend that a judge of faots would be under any real 
difficulty in assessing damage in any given case. Indeed no such difficulty is 
said to have been experienced in any of the various cases that 1 have referred to. 

As regards the other matter, it seems to me that in such a given case, an 
injury would be rather indirect or remote ; and for my ojin part I should 
hesitate to hold that an action would lie for such an inWry, though I find 
that according to the Roman law an action does lie, and so perhaps according 
to the Scotch law, as expounded in the case of Mackenzie v. Bead, (2 Murray’s 
Rep., 149) ; for there, if there is anything that produces uneasiness of mind, 
it is actionable. But it is not necessary to express any decisive opinion upon 
tlie point in this case, and I should prefer to coniine myself to the facts of the 
case before us. I am bound, however, at the same time to say, having regard 
to the fact that other systems of law allow actions for verbal abuse, without 
any proof of special damage, that the contention raised on behalf of the plaintiff 
in this respect cannot be said to be unreasonable. 

As a consideration of public policy, it has been pointed out that section 
504 of the Indian Penal Code provides sufficient remedy for conduct such 
as the defendant’s, and that it is not desirable that a party should liave, in 
addition thereto, a remedy in the Civil Court. The Penal Code, however, 
affords a remedy to a ])erson only where the slanderer intends or knows it to 
bo likely that the insult offered will cause him to break the peace, or commit any 
other offence. But this does not cover other cases [ 677 ] of the kind that may 
arise, and whore the slanderer without any justifiable cause grossly vilifies 
another. I may add that where the person abused is known to the slanderer 
to be a person of meek and quiet disposition — one who would not under any 
circumstance break the peace-- he would be left without any remedy, because 
in that case the wrong-doer could not be punished under section 504 of the 
Penal Code. And yet this would be a case which stands most in need of remedy. 
A case like this, as it seems to me, should be decided according to the principle 
of justice, equity and good conscience (See section 37, Act XII of 1887). And, 
having this principle in view, I am of opinion that it is but just and right that 
a person thus vilified should be entitled to maintain an action. 

I would answer the question referred to the Full Bench in the affirmative. 

S. C. G Appeal dismissed. 


NOTES. 

[ In (1901) i2S Cal., 462, this followed. 

Ill (1906) 34 Cal., 48, it was hold that the words used there were defauiatorv iiiid that iio 
special damagn was required. Sec also (1906) 4 G.L.J., 390, per MOOKERJEE, J.] 
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APPELLATE CIVIL. 

The 17th March, 1899. 

\ PRKSENT : 

Mr. Justice bV:erjee, Mr. Justice Hill and Mr. Justice Bamrini. 


Nitayi Behari Saha Paramanick and others Plaintiffs 

versus 

Hari Govinda Saha and others Defendants.’' 


Sale for arrears of rent— Sale of nght, title and interest, of a registered 
tenant — Effect of sale of a tenure in execution of a decree for 
arrears of rent obtained by a co-sharer landlord 
against the registered tenant alone. 

In .1 suit brought by the plaintiffs to '^ct aside the sale of :i. shifcnii taluk, or in the 
alternative for a declaration that the sale did not affect their rights, on the allegation that 
defendants Nos. 3 and 4 who were the proprietors of a certain share of the estate under 
which the said taluk was held, having obtained a collusive decree for arrears of rent for the 
years 1*298 and 1299 (B. S.) against defendant No. 1 who was a joint owner of the taluk with 
the plaintiffs, in oxcctitioa thereof fraudulcnty cau.scd the disputed property to be 
sold, and defendant No. 1 purchased it in the henami of [678] defendant No. 2, the 
defence {infet aha) was that the sale was not brought about by fraud or collusion, and that 
the rent suit having been brought against the registered tenant, defendant No. 1, the whole 
tenure passed by the sale. 

Held, by BANEtt.JEE and HILL, JJ. (Rampini. J., dissenting) that inasmuch as it 
appeared that the share sold away stood in the name of defendant No. 1 alone ; that the 
zemindar used to sue defendant No. 1 for rent for the .said share ; that the defendant No. 1 
used to realize a rateable share of costs, road cesses. A:c., which he was bound to pay under 
rent decrees obtained against him, from the plaintiffs sometimes amicably and generally by 
contribution suits ; and that the defendants Nos. 3 and 1 who were the fractional sharehold- 
ers of the zemindan sued the defendant No. 1 as usual for rent for the yours 1298 and 1299 
B. S., and obtained a decree, the sale though in terms only a sale of the right, title and 
interest of the judgment-debtor, really passed the right, title and interest, not only of the 
registered tenant, but also of the unregistered co-owncrs whom he represented, 

Jeo Lai Singh v. Gunga Pemhad, (1884) I. L. R., 10 Cal., 996, followed. 

The facts of the case are shortly tliose: The plaintiffs and the defendant No. 1 
were joint owners of a certain share of a shikmi taluk. This share stood in 
the name of defendant No. 1 alone in the zomindai*’s s^er/si/ia. Bent for the 
years 1298-1299 B. S., having fallen into arrears from defendant No. 1 on 
account of the share standing in his name, defendants Nos. 3 and 4, two of 
the landlords, instituted a suit for rent against him, making the other co-sharer 
landlords pro forma defendants, and obtained a decree. The plaintiffs’ allega- 
tion was that defendants Nos. 3 and 4 in collusion with defendant No. 1 got 
this decree, executed it, and in execution thereof fraudulently, without getting 
the sale proclamation properly served, had the said taluk sold, and defendant 
No. 1 purchased it at an inadequate price in the benamt of his servant defend- 
ant No. 2. They fuither alle ged tha^tl^ey knew nothing about the decree, 

* Appeal from Appellate Decree No, 1587 of 1897, against the decree of Babu Amrita 
Lai Pal, Additional Subordinate Judge of Dacca, dated the 7th of August 1897, reversing the 
decree* of Babu Saratohunder Ghose, Munsif at Manickgmjge, in that District, dated the 27th 
of June 1896. 
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attachment, sale proclamation, sale, or taking possession of the disputed 'pro- 
perty by defendant No. 2 till October 1895. They, therefore, prayed that the 
said sale be set aside, or in case the sale could not upon evidence be legally set 
aside, for a declaraition that their right and possession were not affected and 
injured in anv way, and they also prayed for confirmation of possession. 

[679] Defendant No. 2, the auction-purchaser, who alonr. appeared, pleaded 
{inter alia) that the sale was not brought about by fraud dc collusion ; that he 
was a bond fide purchaser and not a benamidar for defendant No. 1 ; that he 
having purchased the property at a sale in execution of a decree for arrears of 
rent his title was complete ; that the whole property standing in the name of 
defendant No. 1 alone having been sold the plaintiffs had no cause of action ; 
and that the plaintiffs, having neglected to register their names in the sheristha 
of the zemindar, and having waived their rights to bo parties in all suits for 
rent for the share standing in the name of defendant No. 1, could not now set 
up their title against a bond fide purchaser. 

The Court of First Instance decreed the plaintiffs’ suit holding that defend- 
ant No. 2 was a benamidar for defendant No. 1, and that the sale in execution 
of the decree passed only the right, title and interest of the judgment-debtor 
defendant No. 1. 

On appeal the Lower Appellate Court reversed the decision of the first 
Court, and dismissed the suit. 

Against this decision the plaintiffs appealed to the High Court. 

Dr. Bash Behary Chose, and Babu Sai'oda Churn Milter, for the Appellants. 

Bfibii Srinath Das, Babu Dumrka Nath Chnckej butty, Balm faruck 
Nath Chakrabarti, for the Respondents. 

The High Court (HlLL and Rampini, JJ.) delivered the following 

judgments 

Hill, J. — The question raised hy this appeal is one of some importance. 
It is not, so far as I am aware, met precisely l)y any direct authority, but its 
solution depends, as it appears to me, on the application of principles which 
have been recognized in analogous cases. 

The facts are sufficiently simple. The plaintiffs and the first defendant are 
co-tenants of a 2 annas 13 gundas 1 cowri 1 krant share in a certain shikmi 
taluk, the name of the first defendant alone being registered in respect of the 
share in the zemindar’s sheristha. The other shareholders in the tahik have 
opened separate accounts with the zemindar. The third and fourth defend- 
ants, who [680] are fractional shareholders in the zemindari, sued the first 
defendant alone for the entire rent due in respect of the 2 annas 13 gundas 
1 cowri 1 krant share of the taluk for the years 1298 and 1299, and obtained a 
decree in execution of which the share in question was brought to sale and 
purchased by the second defendant on the 11th December 1894. The plaintiffs 
now sue to set aside this sale, alleging fraud and collusion between the first 
defendant and the third and fourth defendants, and contending further that 
all that could, according to law', pass to the purchaser by the sale of the 11th 
December was the interest in the taluk of the first defendant, on which footing 
they also ask for relief. It is only with the latter contention that we are now 
concerned, the former having been negatived by the findings of the Courts 
below, and the sole question for our determination is whether the plaintiffs are 
entitled to the extent of their own interest in the taluk to have the sale in 
execution set aside. 

The suit was dismissed by the Lower Appellate Court, the learned Subordi- 
nate Judge being of opinion that the case fell within the principles laid down 
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by this Court in Jeo Lai Singhw, Gunga Pershad, (1884) I. L. E., 10 Oal., 996. 
He quotes with approval from the judgment of the Munsif the following 
passage : The defendant has proved, and it is to a certain extent admitted 

by the plaintiffs, that the share sold away (/. e., 2 annas 13 gundas 1 cowri 
1 krant share) stood in the name of thedetendant No.l alone ; that the zemindar 
used to sue defokidant No. 1 for rent for the share ; that the defendant No. 1 
used to realize a ratVable share of costs, rent, cesses, <&c., w^hich he was bound to 
pay under the rent decree from the plaintiffs sometimes amicably and generally 
by contribution suits ; and that such was the state of affairs for many years.’* 
He further finds specifically that it is proved that the said taluk (comprising 
the 2 annas 13 gundas 1 cowri 1 krant share) was sold and purchased by the 
defendant No. 2.” Under those circumstances, and in view of the considera- 
tion that the third and fourth defendants had sued the first defendant as 
representing the ownership of the whole tenure, he considered that the sale 
ought to operate as a sale of the plaintiffs’ interest as well as of those of the 
first defendant and he accordingly dismissed the suit. 

1681] It may be added that there was no question before us, or, indeed, 
throughout the suit, but that the plaintiffs were jointly interested with the first 
defendant in the taluk and liable equally with him in respect of the rent. 
Further, it was admitted that the proceedings in execution under wdiich the 
second defendant purchased were bad under the provisions of the Code of Civil 
Procedure. But 1 may point out with advertence to a consideration to which 
some weight appears to have been given by GARTH, C.J., in the case of Jco Lai 
Singh v. Gunga Pershad^ (1^84) I. L. B., 10 Cal., 996, that the third and fourth 
defendants being merely fractional shareliolders in the zemindari had no option 
but to proceed with the execution of their decree under that Code. I may say 
also that after a careful examination of the documents bearing upon the sale 
of the tenure, 1 think the Subordinate Judge was right in holding that what 
was sold was the entirety of 2 annas 13 gundas 1 cowri 1 krant share in the 
taluk, I do not think it necessary in order to support this view to refer 
DOW to these documents in detail, more particularly as the finding of the Subor- 
dinate Judge on the point was not, as I understood, contested before us. The 
appellants contented themselves here with the assertion of the principles that 
a person, wdio is not a party to a suit, cannot be affected in person or property 
by anything that is done in the suit, and that a sale in execution of a decree 
held under the provisions of the Code of Civil Procedure cannot pass anything 
beyond the right and interest of the judgment-debtor in the property sold. 
These they relied upon as general and indisputable propositions which needed 
no authority in support of them ; and they also placed reliance in particular 
upon the cases of Krista Chunder Ghose v. Bajkristo Bandyopadhya, (1885) 
I. L. R., 12 Cal., 24 ; and Beni Madhub Boy v. Jaod AH Sircar, (1890) I. L. R., 
17 Cal., 390, as well as on certain remarks made by the learned Judges who 
decided the case of Badha Pershad Singh v. Bam Khelawan Singh, (1895) 
I. L. E., 23 Cal., 302. 

The first of these cases, however, does not appear to me [682] to help 
the appellants or to be in point. What happened there was, that one of two 
shareholders in a zemindari brought a suit for rent against the person recorded 
as tenure-holder. He obtained a decree, and under the provisions of the Code 
of Civil Procedure the interest of the judgment-debtor in the tenure was brought 
to sale. Prior to the institution of the suit, however, the tenure-holder had 
transferred the tenure to certain persons from whom it devolved upon the plain- 
tiffs. The plaintiffs had frequently sought to compel the landlords to register 
their names as transferees of the tenure, but without success, and it was decided 
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under these circumstances, firstly, that the plaintiffs might, notwithstan*ding 
the non-registration of their names, make a good title to the tenure under the 
transfer; Midi secondly if in point of fact, the decree under which the 
sale in execution took place had been obtained by a person who was interested 
in the zemindari only to the extent of 8 annas, the sale would pass only the 
rights and interests of the judgment-debtor. That was, i*} seems to me, a 
wholly different case from the present. There, if the plaintitt’s* case were true, 
the rights and interests of the judgment-debtor at the time when the sale took 
place were nil, while the plaintiffs wore, to the knowledge of the landlord when 
he brought the suit (for that must be taken to be so), exclusively entitled to 
the tenure. There was no question of representation in the case, or of any of 
the equities upon which the decision of the Lower Appellate Court has proceeded 
in the present case. 

Then, the case of Beni Madhub Roy v. Jaod Ali Sircar, (1890) I. L. B., 
17 Cal., 390, merely affirms the principle which is not disputed, that an 
attachment of a tenure or holding in execution of a decree obtained by a 
fractional co- sharer for arrears of rent of his separate share is not such an 
attachment as is contemplated by section 170 of the Bengal Tenancy Act ; and 
it seems to me to be unnecessary to say anything more about it. 

Lastly there is the case of Radha Pershad Singh v. Ratn Khelawan Singh, 
(1895) T. L. R, 23 Cal., 302, which, however, I venture to think, is quite 
as helpful to the case of the respondents as it is to that of [683] the 
appellants. Briefly stated, the facts there were that the Maharajah of 
Dumraon granted a Ucca lease to two persons, Nowrong and Rama''und, of 
a certain village. These two persons belonged to different families, but 
Ramanund svas a member of a family consisting of several persons. The 
Maharaja obtained a decree for rent against Nowrong and Ramanund alone, 
and in execution of his decree he attached certain properties (other than those 
affected by the lease) which belonged to Ramanund and the other members of 
his family. Upon this a claim was preferred by the other members of 
Ramanund’s family to the property attached, on the ground that they w^ere 
separate in estate from Ramanund, and that they w^ere in separate possession 
of the attached property according to their respective shares. The claim was 
allowed ; and then a suit was brought by the decree- holder to have it declared 
that the other members of RamanuiKVs family were joint with him and parti- 
cipated in the benefits of the leasehold property ; that tiiey wore, therefore, 
liable to pay the amount covered by the decree for rent ; and that the proper- 
ties which had been attached wore consequently liable to he sold in execution 
of that decree. The first question to which the learned Judges addressed them- 
selves was whether such a suit would lie. Tliat question they answered in the 
affirmative. They then went on to consider whether the plaintiff was entitled 
to succeed on the merits and held that he was not. When introducing the 
discussion of the latter branch of the case it is observed by Ghose, J. : “ The 
success of the plaintiff’s suit depends upon proof that the defendants w’ere 
members of a joint undivided family woth Ramanund, and that the decree was 
obtained against Ramanund in bis representative capacity.” The finding of the 
learned Judge on one of the questions thus proposed, as well as his discussion 
of the evidence, have unfortunately been left out of the report ; but he sums up 
in these terms : ** Upon all these grounds I am unable to say that the decree 
obtained by the Maharaja against Ramanund was in the latter’s representative 
character, and that for satisfaction of that decree the property of the other 
defendants is liable to be sold.” Prinsep, J., was, moreover, of opinion 
that the Subordinate Judge had rightly characterized the evidence brought 
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[684] to show the existence of a joint Hind : i£.rni^y as “ vague, conflicting and 
unsatisfactory.” The remarks of Mr. Justice GhOSB have, however, been 
seized upon by the appellants as indicating that it is only in the case of members 
of a joint undivided Hindu family that the doctrine of representation can come 
in. But I venture to think that they cannot have been intended to convey such 
a meaning. The suit was based wholly on the assertion of the principle that, in 
consequence of the^fact of Bamanund and the other members of his family 
constituting a joint undivided family, they, ms well as he. were interested in and 
took the benefits of the lease which stood in iiis name, and wore represented by 
him, and the only questions, therefore, whic i irose for decision were whether, in 
point of fac t, the family was joint and was represented by Bamanund. It was 
only in so far as it bore on the case set up by the plaintiff that it was necessary 
to lay down the law, and the remarks of the learned Judge must betaken and 
understood in relation to the facts of the case then before him. It would have 
been going far beyond the scope of the case to pronounce any opinion upon the 
general question whether the doctrines of representation are inapplicable in 
the case of persons who are not members of a joint Hindu family. The judg- 
ment of PRIKSEP, J., to which also reference was made, appears to me to carry 
the matter no further than that of Ghose, J. The case, however, appears 
to me to be of importance as recognising the principle which, indeed, 
had often been recognised b(3fore, thati a decree-holder may sue to have it 
declared that the interests of third persona may bo made liable for the satisfac- 
tion of a decree made in a suit to which the> were not parties, although the 
decree w'as one in execution of which ordinarily the rights and interests of the 
judgment-debtor alone could be disposed of ; and I think that, if such a suit will 
lie at the instance of a decree- holder, it must bo open to the defendant in a suit 
brought, as in the present case, to impugn a sale in execution, to avail himself 
in defending the sale, of grounds similar to those upon which a decree holder 
might rely in the converse case. Indeed, it was laid down by the Privy 
Council in Nanomi Bahnasin v, Modhun Mohun, (1885) 1. L. E., 13 Cal., 21 : L. 
B., 13 I. A., 1, that a purchaser [685] at a sale in execution, if he has bought 
the entirety, may defend his title on any ground which would have justified 
the sale. That case was no doubt in its facts somewhat different from the 
piesent, but the principle is, I think, equally applicable here. 

1 now' pass to the case made by the respondents. It is no part of their 
case, I may observe, to controvert either of the rules, regarding them as general 
propositions, uuon which, as I have said, the appellants rely; and their case 
is, in effect, that the appellants were in fact co-sharers with the first defendant 
in the tenure and were only, as such, interested in the share of the taluk which 
was sold ; that they were equally liable with the first defendant for the rent in 
respect of which the sale took place ; that the first defendant, being the only 
registered tenant, represented the other co-sharers in the tenure ; that the land- 
lord was entitled to look to him alone as tenant ; that the share of the taluk 
was sold in respect of the entirety of the rent; and that what was sold was 
the entirety of the share. And they contend that it would be unjust and 
inequitable, under these circumstances, to allow the sale now to be set aside 
at the instance of the appellants. 

I think that this contention ought to prevail. The cases shew clearly that 
the fact tliat a sale in execution has been had under the provisions of the Code 
cf Civil Procedure is not in itself conclusive of the question whether the inter- 
ests of persons other than the judgment-debtor have passed under the sale. It 
is sufficient to mention the cases of Radha Pershad Singh v. Ram Khelawan 
Snujh, (1895) I. L. B., 23 Cal., 302, and Jeo Lai Singh v. Ounga Pershad, (1884) 
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1. L. R., 10 Oal., 996, to both of which reference has already been made, 'and 
the case of Jotendro Mokun Tagore v. Jogul Kishore, (1881) I. L. R., 7 Cal., J157, 
tor the purpose of showing this. In the last mentioned case it is said at p. 864 
of the report: “ It has been held over and over again, not only in this Court, 
but by the Privy Council, that the words ‘ right, title and interest ’ of the 
execution 'debtor must not be construed strictly, [ 686 ] but with reference to 
the circumstances under which the suit is brought, and the true meaning of the 
decree under which the sale takes place. And this was the more necessary in 
the case of sales which took place under the old Civil Procedure Code, because 
by section 249 of that Code the proclamation in every case was for the sale 
only of the interests of the execution-debtor. And as a matter of form and 
practice all sales under that Act were of the right, title and interest of the 
execution-debtor. It is, therefore, the duty of the Court in each case to ascer- 
tain carefully what was intended to be sold, and this I think embodies the 
rule by which I ought to be guided in the present case. 

The case of Jeo Lai Singh v. Giinga Pershad, (1884) I. L. R., 10 Cal., 996, 
was strongly relied upon by the respondents in support of their case generally ; 
and unless it is distinguishable on the ground urged by the appellant it certainly 
appears to me to be conclusive in their favour. It was a case in which a 
fractional sharer in a zemindari estate brought a suit against one Gupta LaJ, 
the sole registered tenure-holder, for rent duo in respect of tlie tenure. It 
appeared that Gupta Lai had two brothers who, along with him, constituted a 
joint family, and that Gupta Lai being the eldest brother was the manager of 
the joint property. The tenure was ancestral. The landlord having obtained 
a decree brought to sale the rights and inten^sts of Gupta Lai in the tenure, 
and the purchaser having taken possession of the whole tenure, the brothers of 
Gupta Lai sued to recover their shares on the ground that nothing passed by 
the sale beyond Gupta Lai’s interest. In delivering the judgment of the Court 
Garth, C.J., after discussing and distinguishing the cases of iJoolar ('hand 
Sakoo V. Jjalla Ckabeel Chand, (1878) L.R., 6 I. A., 47, and Bisscssur Lull Salioo 
v. Luchmessur Shigh, (1879) L. E.,6I. A., 233, deduced from them these two 
general propositions; (1) “When it is clear from the proceedings that 
what is sold, and intended to be sold, is the interest of the judgment-debtor 
only, the sale must be confined to that interest, although the decree-holder 
might have sold the whole tenure if he had taken proper steps [687] to 
do so, or although the purchasers may have obtained possession of the whole 
tenure under the sale : (2) but if, on the other hand, it appears that the 
judgment-debtor has been sued as representing the ownership of the ivholc tenure 
and that the sale, though purporting to be of the right and interest of the 
judgment-debtor only, was intended to be, and in justice and equity ought to 
operate as, a sale of the tenure, the whole tenure then must be considered as 
having passed by the sale, and if the question is a doubtful one on the face of 
the proceedings, or one part of these proceedings may appear inconsistent with 
another, the Court must look to the substance of the matter and not to the 
form or language of the proceedings.” The latter branch of this ])roposition, 
it may be mentioned, is founded on a passage in the judgment of the Privy 
Council in the case of Bissessur Lall Sahoo v. Liichtuessur Singh, (1879) L. R., 
61. A., 233, where it is said “ in execution proceedings the Court will look at 
the substance of the transaction and will not bo disposed to set aside an 
execution on mere technical grounds when they find tnat it is substantially 
right.” Having laid down these two propositions the learned Chief Justice then 
proceeds to apply the law to the case before him. He remarks that Gupta lial 
was not only tlie manager but also the sole registered owner of the tenure, and 
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that the fractional sharer in the zernindari took the ordinary and proper course 
of suing the tenant who in the zemindar’s shensiha represented the entire tenure. 
The judgment then proceeds : '^Moreover, when she had obtained her decree, she 
was unable, as she only owned a share in the zemindari interest, to sell the 
whole tenure under section 59. She could only obtain her execution in the 
way she proceeded to enforce it, namely, by selling the right and interest of the 
judgment-debtor ur^der section 64. But as between her and the persons inter- 
ested in the tenure she had a right to treat Gupta Lai as the sole owner of the 
tenure, and when she sold his right and interest for the rent due she was in our 
opinion selling the tenure itself. As his name was registered as the sole owner 
of the tenure he represented his brothers’ interest in it as well as his own. 
The rent was due [ 688 ] from them all, though he alone was sued for it, and as 
they wore equitably liable to pay the amount of the decree it was only just 
that their interest as well as his should be sold to satisfy it.” 

Now with the one exception, that the first defendant in the present case was 
not the manager of a joint Hindu family, it appears tome that it is incapable 
of being distinguished from the case before GarTH, C.J. But it is said that 
that fact in itself involves a vital distinction. 1 confess I am unable, on a very 
careful conniileration of Sir RICHARD Garth’s judgment, to discover that he 
laid any particular stress upon that consideration. It is certainly not referred 
to in the second of the two general propositions quoted above — the particular 
proposition which he thought applicable to the case before him ; and it is 
only referred to once in the latter part of the judgment where, so far asl am 
able to perceive, it occupies a very subordinate place. What the learned Chief 
Justice does appear to me to insist upon are the considerations that Gupta Lai 
was properly sued as the registeied tenant ; that the person who sued him was 
incapable of obtaining relief otherwise than by selling the right and interest of 
Gupta Lai ; that she was entitled as between herself and the persons interested 
in the tenure to treat Gupta Lai as the sole owner of the tenure ; that by virtue 
of his licing the sole registered owner he represented the interests of his 
brothers : and that as the latter were equitably liable to pay the amount of the 
decree it was only just that their interests as well as those of Gupta Lai should 
be sold to .satisfy it. All these considerations are directly applicable to the 
state of things existing in the ease now before us, and are in my opinion 
sutlicient to dispose of it. 

Is there, however, the vital distinction contended for between the case of 
the members a joint Hindu family who have put forward or allowed one of 
their members to represent them, and tliat of a group of joint tenants 
who not being so connected have done the same ? Without entering upon 
the question of the position and authority of the manager of a joint Hindu 
family, it would seem tfiat the ultimate ground upon which the property of 
the remaining co-sharers may bo made available for [689] the satisfaction of 
a decree obtained against him alone is simply their liability for the debt upon 
which the decree is founded, and that liability arises in the case of a lease from 
the fact that they as well as the manager are interested in and take the benefit 
of the lease. Garth, C.J., in the case of Jeo Lai Singh v. Gunga Pershad 
held that the fact of the eldest brother alone being registered as tenant was 
Bufticient to establish his representative character, there being in that case no 
question of the interest of the remaining brothers in the tenure, which was 
ancestral. In Hadha Pershad Singh v. Uam Khclatvan Singh, GhoSE, J., held 
that it lay on the plaintiff only to show that the defendants were members of 
a joint undivided family with Ramanund. for the purpose presumably of estab- 
lishing the necessary community of interest ; and that Ramanund was sued 
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in his representative capacity. Given, in other words, the communitfy of 
interest and the necessary representation, and that is all that is required. 
These principles do not appear to me to be peculiar to the Hindu law or to be 
restricted in their application to cases in which one has to do with a joint 
undivided Hindu family. It seems to me that any group of persons might by 
their action place themselves in such a situation as to bring themselves within 
the sphere of their application. Thus in Nobin Chandra Boy v. Magantara 
Dassya, (1884) I. L. K., 10 Cal., 924, for example. Garth, C.J., said : “ It is 
clear that if two out of three partners are sued for a debt due from the part- 
nership and a decree is obtained against those two and execution issues against 
the partnership property, if the third partner should apply successfully in the 
execution proceedings to have his share in the property released, the j)lain tiff’s 
only remedy would be a regular suit, not for the purpose of making the third 
partner personally liable for the debts, but for the purpose of making the share 
of the third partner available to satisfy the decree/' This was said not with 
advertence to any doctrine peculiar to Hindu law, but, as I understand it, 
generally ; and if a decree-holder may in .such a case show that the property 
of the third partner is available for the satisfaction of the decree then, on the 
principle to which I have referred in an earlier part of my judgment, when 

[690] the sale has actually taken place, the purchaser at an execution sale, if 
he be sued by the third partner, may defend his title on similar grounds. 

As to the equities, I am unable to perceive any material distinction be- 
tween the case of persons subject to the Hindu law and of those who are not ; 
or why if the property of a Hindu may be made available under the circum- 
stances now in cotitemplation that of other persons should bo exempt. Now in 
the present case the liability of the plaintiff s for the rent of the share of the 
tenure in question, as a consequence of their community of interest in it with 
the first defendant, is not disputed, and the learned Subordinate Judge has 
found for the same reason as that upon which Gakth, C.J., proceeded in Jeo 
Lai Singh v. Gunga Pershad that the appellants wei’o represented as between 
them and the landlord by the first defendant. In this I certainly consider 
that ho was right. He has not, it is true, found in specific terms that the first 
defendant was sued in a I'cpresentative capacity. But I take it he intended 
so to find, and looking at the substance of the matter 1 my.self entertain no 
doubt on the question. The first defendant \Yas to the landlord the sole repre- 
sentative of the tenure, and as such was sued in respect of the entire rent ; 
and it is found as a fact that on previous occasions “ the zemindars used to sue 
defendant No. 1 for rent for the share, ” and that ho was in the hahit of after- 
wards realizing their proportion of what ho was compelled to pay from the 
plaintiff's, sometimes amicably, hut generally by moans of contribution suits 
— a state of things which had gone on for many years.” In no case does 
it appear that the plaintiffs disputed, at all events successfully, their liability 
along with the first defendant for the sums recovered as against him alone 
as the person representing the tenure ; and it is only now when the sale oi the 
tenure has been brought about, that they seek to repudiate him as their represent- 
ative. It certainly appears to mo that there are ample grounds here for holding 
that the first defendant was treated by his co-sharers as their representative, and 
that he w^as sued in that character, and it appears to me that one of the primary 
objects which the rules in relation to the registration of tenants is intended to 
subserve, which is, I think, to protect landlords from difficulties of the kind 

[691] raised by the plaintiff's in this suit, would be defeated if it were to be 
held otherwise. In the case of Dissessur Lall Sahoo v. Luchmessur Singh, 
U879) L. R., 6 I. A., 233, the Privy Council “assumed” the representative 
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character of the defendant, althou^^h there was nothing to show that he was 
the manager ” of the family which he was held to represent, — at least no 
reference is made by the Privy Council to that consideration ; and it was in 
that case that their Lordships laid down the principle to which I have already 
referred that “ in execution proceedings the Court will look at the substance of 
the transaction and will not be disposed to set aside an execution upon merely 
technical grounds when they find that it is substantially right.” 

Having regard to all the facts and circumstances of the case, I think it 
would be inequitable and would work manifest iniustice if we were now to set 
aside the sale in question at the suit of persons who admittedly were liable for 
the rent decreed against the first defendant, and who, as it appears to me, 
were duly represented as between themselves and their landlord by the first 
defendant, not only qua the lease, but also in all the proceedings taken by the 
landlord to secure the recovery of the rent —persons, moreover, who make no 
offer, but take their stand simply on what they assert to be their legal right. 

The further question was raised whether the Subordinate Judge was right 
in his finding that the purchase by the second defendant was not benami for 
the first defendant. But I see no reason for differing from the learned Subordi- 
nate Judge on this point. T have not thought it necessary, I may add, to say 
anything specifically as regards the position of the second defendant as a bona 
fide purchaser without notice, as the case was placed before us simply on the 
grounds indicated above. 

I would dismiss the appeal; hut as my brother Rampini differs from me 
in this respect, the case must be submitted to the Chief Justice in order that 
he may appoint a Judge to decide it. Our difference of opinion, as I understand, 
relates to the effect to be given to the documents of sale — a matter which, for 
[692] reasons that I have already indicated, I do not, however, regard as 
conclusive of the case, and to the representation of the plaintiff by the first 
defendant. 

Let the case be laid before the Chief Justice for orders. 

Rampini, J. — In t-iis suit the plaintiffs sue to have the sale of a certain 
shikmi taluk, in which they have a share, set aside so far as they are concerned, 
and to have it declared that the sale in question did nut affect their interests 
in the taluk. The plaintiffs and the defendant; No. 1 are admittedly the 
owners of this shikmi taluk. It was sold on the 11th December 1894 in execu- 
tion of a decree for rent obtained by the defendants Nos. 3 and 4, who are 
fractional shareholders of tlio zemindari, against the defendant No. 1. The 
taluk was purchased at the sale by the defendant No. 2, who contends that he 
purchased the whole taluk, and that the right of the plaintiffs as well as of the 
defendant No. 1 passed to him at this sale. Tlie Subordinate Judge found 
against the plaintiffs and dismissed their suit. They now appeal and contend 
on various grounds that his judgment is wrong. 

It is sufficient, I think, for the purposes of this appeal to confine our 
attention to the question whetlier the right of the plaintiffs can be regarded as 
having passed at the sale held in execution of a decree given in a suit to which 
they were no parties, and in my opinion this question must bo answered in the 
negative. The Subordinate Judge admits that the sale having taken place in 
execution of a decree obtained by fractional shareholders in the zemindari 
cannot be regarded as a sale under the provisions of the Bengal Tenancy Act. 
It must have been, he admits, a sale held under the provisions of the Civil 
Procedure Code. This is also conceded by the learned pleader for the respon- 
dents in this case. The learned Subordinate Judge, however, considers on tho 
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authority of the case of J6oLaZSi77^^v. Cunja Pershad, (1881) 1. L. E., lOtJal,, 
996, that the defendant Nfo. I, who was tl e only tenant of the shikmi taluk 
recognized by the landlord, must be held ?.obavo represented the plaintiffs to the 
[693] zemindar, and that being so. that their rights must be considered to 
have been affected by the decree in the suit against the defendant No. 1, and 
the sale held in execution of the decree. The learned pleader for the respond- 
ents adopts the same line of argument, and in support of the view taken by 
the Lower Appellate Court, the followi ig < asos lave been cited, viz., Jotendro 
Mohun Tagore v. Jogul Kishore, (1881) I. h. E., 7 Cal., 367 ; Daulat Bam v. 
Mehr Chand, (1887) I. L. E., 15 Cal., 70 : L. R., 14 I. A., 187 ; Hart Saran 
Moitra v. Bhubaneswan Debt, (1888) I. L. R., 16 Cal., 40 : L. E., 15 I. A., 195; 
Badha Pershad Singh v. Bavi Khelaivan Singh, (1895) I.L.R., 23 Cal., 302, and 
Han Vithal v. Jairam Vtthal, (1890) I.L.R., 14 Bom., 597. In all these cases, 
however, the registered tenant or person held to represent the unregistered 
tenants or others were held to represent the others under some doctrine 
of Hindu law. Thus, in the case of Jeo Lai Singh v. Gunga Pershad, (1884) 
I.L.R., 10 Cal., 996, the joint holders of the tenure were all members of a 
joint Hindu family, governed by the Mitaksliara law, and the registered tenant, 
who was held to represent the others, was the managing member of the family. 
This was pointed out by Ghose, J., in the CMse of Radha Pershad Singh v. Bam 
Khelawan Stngh, (1895) I.L.E., 23 Cal., 302, at p. 317 of the report. In that 
case, i,e., Radha Pershad Singh v. Ram Khelawan Singh, the persons interested 
in the lease were also members of a joint Hindu family governed by the 
Mitakshara law, but as it was held that the ostensible lessee vras not sued in 
his representative capacity, the other persons interested in the lease were not 
found to he bound by the sale which took place in execution of me decree 
obtained against him. The facts of Daulat Bam v. Mehr Ohand, (1887) I.L.E., 
15 Cal., 70: L. E., 14 I. A., 187, are similar. In the cases of Jotendro 
Mohun Tagore v. Jogul Ktshore, (1881) I. L. R., 7 Cal., 357, and Han Saran 
Moitra v. Bhubanesivari Debt, (1688) I. L. R , 10 Cal., 40: L. B., 15 I. A., 
195, the defendant was a Hindu widow, who was on this ground held to 
represent the others interested in the property. 

But these cases seem to me to be no authority for holding that [694] the 
plaintiffs in this case are hound by the sale held in execution of the decree 
obtained against the defendant No. 1, for (1) it does not appear that the plain- 
tiffs and the defendant No. 1 are members of a joint Hindu family ; (2) they are 
not said to be governed by the Mitakshara law ; (3) there is nothing to lead to the 
conclusion that the defendant No. 1 was sued as representing them ; and (4) it 
does not appear that wliat was sold was the shiknii taluk. On tlie contrary, 
from the proclamation of sale (Exhibit C), the sale certificate (Exhibit D), and 
the order confirming the sale (Exhibit 15), it is clear, I consider, that the sale 
which took place under section 316 of the Code of Civil Procedure purported to 
convey only the right, title and interest of the judgment-debtor, defendant No. 1, 
in the shikmi taluk, A consideration of these documents in detail seems to me 
to put this matter beyond a doubt. T!ie first of them, the proclamation of sale 
(Exhibit C) issued under section 287 of the Code of Civil Procedure proclaims 
that the property of the aforesaid defendant No. 1) 

as mentioned in the following Schedule shall be sold.” The sale certificate 
(Exhibit D), declares that what was sold was “ the judgment-debtor's right to 
the 2 annas 13 gandas 1 cowri 1 krant share in the said taluk," The order 
confirming the sale, (Exhibit 16), commences with the preamble that “ whereas 
the following title, ownership and inteixst were on the 11th day of December 
189i-9old by the Nazir,” and concludes by certifying that “the sale proceed^ 
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of the judgment-debtor* s right to the 2 annas 13 gandas 1 cowri 1 krant share 
in the taluk amounted to Bs. 160.” 

Further, both the lower Courts have, I think, found as a fact that what was 
sold was the right, title and interest of the judgment-debtor, defendant No. 1. 
Thus, the Munsif at page 11 of the paper hook says : " It appears, moreover, 
from Exhibit C, Exhibit D, Exhibit 12, and Exhibit 15, that the interest only 
of defendant No. 1 in the property purchased in the name of the defendant 
No. 2 was sold at tho execution of the rent decree. Consequently, on that 
ground also tho sale does not and did not affect the right and interest of 
the plaintilfs in the property sold and pureiiased in the name of the defend- 
ant No. 2 by defendant No. 1.” The Subordinate Judge does not displace 
[695] this finding of fact of the Munsif. On the contrary, he seems to accept 
it, for at page 16 he says : “It was contended that in the sale notification, the 
right, title and interest of the judgment-debtor was advertised for sale. But 
that does not confine the property to be sold to the interest of the defendant 
No. 1 alone. By right, title and interest of the judgment-debtor it means the right, 
title and interest of all the co-sharers of the taluk, i.e., plaintiffs and defend- 
ant No. 1, the former being as much judgment-debtors of the decree as the 
latter who had been .sued as representing all the holders of the shikmi taluk,** 
I cannot, however, agree to the interpretation put by the Subordinate Judge on 
the terms of the proclamation of sale, there being nothing, as already said, on 
the record, as far as I can see, to show why the defendant No. 1 should or 
could represent the plaintiffs in tho rent suit, or that he did do so, and there- 
fore I can see no reason why the plaintiffs' property should be held to have 
passed at the sale of the right, title and interest of the judgment-debtor, 
defendant No. 1, in the taluk — a sale held in execution of a decree obtaihedin a 
suit in which they were not parties. This sale was certainly notone under the 
Bengal Tenancy Act, and the purchaser, defendant No. 2, cannot have pur- 
chased tho whole tenure, nor can the plaintilfs’ right be affected by it. In 
support of this view, I would cite the cases of Krista Chunder Ghose v. Baj Kristo 
Bandyopadhya, (1885) I. L. R., 12 Cal., 24 ; Beni Madhub Roy v. Jaod Ali 
Sircar, (1890) I. L. R., 17 Cal., 390, and Jagan Nath Ooral v. Watson d Co., 
(1892) I. L. R., 19 Cal., 341. These cases seem to me to be ample authority for 
the view taken by me. It would indeed be impossible, I think, for defendants 
Nos. 3 and 4, by suing under the Civil Procedure Code, to proceed to attach 
and sell the property of persons not parties to the suit brought by them and in 
no way shown to have been represented in it. 

I would accordingly set aside the judgment of the Subordinate Judge and 
restore that of the Munsif. 

There being a difference of opinion between the two learned Judges, the 
case was referred, under section 575 of the Civil [696] Procedure Code, to 
Mr. Justice Banerjee, who delivered the following judgment: — 

Banerjee, J. — This appeal arises out of a suit which, after the amend- 
ment of the plaint allowed by the first Court, must betaken to have been 
brought by the plaintiffs, appellants, for setting aside the sale of a shikmi taluk 
sold in execution of a decree as fraudulent and collusive, or in the alternative, 
for obtaining a declaration that the sale did not affect the rights of the plaintiffs ; 
and for recovering possession of tho plaintiffs’ shares in the shikmi taluk. 

The main allegations upon which the suit was brought were, that 
the plaintiffs and defendant No. 1 were owners of a 2 annas 13 gandas 
1 cowrie 1 krant share, bearing a separate rent, of a shikmi taluk named 
Kanai Balai ; that defendants Nos. 3 and 4, the proprietors of a certain share 
of the estate under which the shikmi taluk was held, brought a suit for arrears 
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of rent due to them in respect of that share of the shikmi taluk and obtaitied a 
collusive decree ; and in execution of that decree the defendants 3 and 4 fraud- 
ulently suppressing the usual sale proclamation brought about a sale, at which 
defendant No. 1 purchased the said share of the taluk benami in the name of 
defendant No. 2. 

The defendant No. 2, who alone contested the suit, denied the allegations 
of collusion, fraud and henami, and urged that the rent suit had been rightly 
brought against defendant No. 1, who was the sole person registered in tho 
landlord’s sheristha as the holder of the share of the taluk in question ; that- 
the sale in execution of the rent decree was properly held ; and that he was a 
bona fide purchaser of the shikmi taluk on his own behalf and not as benamdar 
for any one. 

The first Court held that defendant No. 2 had purchased benami for 
defendant No. 1, and that the sale in execution of the decree passed only the 
the right, title and interest of the judgment^debtor, defendant No. 1 and it 
accordingly gsve the plaintiffs a decree. 

On appeal, the Lower Appellate Court has reversed that decree and dismiss- 
ed the suit, holding that the allegation of fraud was not [697] made out ; that 
defendant No. 2 had purchased on his own behalf, and that defendant No. 1 
being the only person registered in the zemindar’s sheristha in respect of the 
share of the shikmi taluk in question, the sale in execution of the decree for 
rent against him passed not only his own share but that of the plaintiffs as well. 

Against that decision the plaintiffs have preferred this appeal on the 
ground that the sale in question could not pass anything more than the share 
of defendant No. 1. And as the two learned Judges before whom the appeal 
was heard have differed in opinion, the case has been referred to me under 
section 575 of the Code of Civil Procedure. 

The contention on behalf of the appellants is that a sale in execution of a 
decree cannot affect the interest of any person who is not a party to the suit, 
and that the case of Jeo Lai Singh v. Gunga Pershad, (1884) I. L. R., 10 Cal., 
996, upon the authority of which the Lower Appellate Court has dismissed 
this suit, Is distinguishable from the present case, as the decree in that case 
was against a person who was not only the registered tenant in respect of the 
tenure for which tlie rent was claimed, but was also the managing member of 
a joint Hindu family governed by the Mitakshara law, and was therefore 
rightly held to represent the other members of the family who brought the suit 
for reversal of the execution sale. On tlie other hand, it is contended for the 
respondents that, though the person against whom the rent decree was passed 
in the case of Jeo Lai Singh v. Gunga Pershacl was a managing member of a 
Hindu family, the decision of this Court is based, not upon that fact, but upon 
the fact of his having been the registered tenant in respect of the tenure for 
which rent was claimed. 

Mr. Justice Rampini accepts the appellants’ contention as correct, while. 
Mr. Justice Hill takes the view contended for on the other side. 

After considering the arguments on both sides, 1 agree with Mr. Justice^ 
Hill in thinking that this case must be governed by that of Jeo Lai Singh v. 
Ounga Pershad, (1884) 1. L. R., 10 Cal., 996, and that the decision of the' 
Lower Appellate Court is correct. 

[698] The general rule, no doubt, is that a sale in execution of a decree 
cannot affect the interest of any one who is not a party to the decree. But 
the rule is subject to certain exceptions ; and upon the facts found by the Lowdr 
Appellate Court the present case comes under one of these exceptions, namely, 
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the Qxie enuociated by Gabth, C.J., in Jeo Lai Singh v. Ounga Pershad in the 
following manner : But if on the other hand it appears that the judgment- 

debtor has been sued as representing the ownership of the whole tenure, and that 
the sale, although purporting to bo of the right and interest of the judgment- 
debtor only, was intended to be, and in justice and equity ought to operate as, 
a sale of the tenure, the whole tenure then must bo considered as having passed 
by the sale. And if the question is a doubtful one on the face of the proceed- 
ings, or one part of those proceedings may appear inconsistent with another, 
the Court must look to the substance of the matter and not the form or 
language of the proceedings.” 

And a little further on Sir KlCHARD Gabth adds ; “Now in the present 
case, Gupta Lai, the defendant No. 4, was not only the manager hut the sole 
registered owner of the tenure, and Adhikari Koer in claiming against him the 
entirety of her share of the rent, took the ordinary and proper course of suing 
the tenant who in the zemindar’s sheristha represented the entire tenure.” 

The facts found in the present case are, “ that the share sold away (that 
■% 2 annas 13 gandas 1 cowri 1 krant share) stood in the name of defendant 

1 alone ; that the zemindars used to sue defendant No. 1 for rent for the 
that the defendant No. 1 used to realise a rateable share of costs, road 
ilWfses, etc., w’hicli he was hound to pay under the rent decree from the plaintiffs, 
sometimes amicably and generally by contribution suits, and that such was the 
state of affairs for many years,” and “ that the ilefendanta Nos. 3 and 4, who 
are fractional shareholders of the zemindari, sued the defendant No. 1 as usual, 
for rent of 1298 and 1299 and obtained a decree in execution of which the 
said taluk (comprising the 2 annas 13 gandas 1 cow^ri 1 krant share) was sold 
and purchased by defendant No. 2 on 11th December 1894.” 

[699] It is clear, therefore, that here, as in the case of Jeo Lai v. Gunga 
Pershad, (1884) I. L. R., 10 Cal., 996, the person sued for rent was the sole 
registered holder of the tenure in question, and that the persons who brought 
the rent suit and caused the sale of right, title and interest of the judgment- 
debtor in the tenure were some of the shareholders in the zemindari and sued 
the registered tenant as usual. It is true that in the ease cited, the person 
sued for rent was also the manager of the joint family that owned the tenure, 
but that circumstance is only incidentally noticed, and does not form any 
ground for the decision arrived at. 

The reason for the decision is that, as the law required tenants to register 
their names in the landlord’s oflice, unregistered co-owners of a tenure by 
their omitting to have their names registered, must be taken to have acquiesced 
in the registered tenant representing them in their dealings with the landlord; 
that in a suit for rent against the registered tenant, he must be taken to have 
been sued as representing the ownership of the whole tenure ; and that a sale 
in execution of the decree obtained in such a suit, though in terms only a sale 
the right, title and interest of the judgment-debtor, must be held really to 
pass the right, title and interest, not only of the registered tenant, but also of 
the unregistered co-owners whom he represents ; and that reason holds good 
quite as much in this case as in the case relied upon. 

The principle enunciated by Sir Richard GaKTH in the case of Jeo Lai 
Stnghv. Gunga Pershad, (1884) I. L. R., 10 Cal., 996, in the passage quoted 
above, tio doubt contains an important condition which must be satisfied, 
namely, that the sale in question must be one which “ in justice and equity 
ought to operate as a sale of the tenure.” Having regard to the facts found 
in this case, naipely, that the position of affairs for many years was for the 
.defendants 3 and 4 to sue defendant No. 1 alone for the rent and for defendant 
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No. 1 to realise from the plaintiffs the amount payable by them ; th^t the 
amount covered by the decree in execution of which the sale took place, was 
really due, and that .the plaintiffs took no steps to pay [700] the amount of 
rent due in respect of their share, I think the above condition is fully satisfied. 

It was contended by the learned Vakil for the appellants that as the plaint 
in the rent suit brought against defendant No. 1 did not state that he was the 
sole registered tenant, there was nothing on the face of the execution proceed- 
ings to show that the decree was made against defendant No. 1 as representing 
the ownership of the whole tenure, and so defendant No. 2 could not have bid 
for and purchased anything more than the share of defendant No. 1. I do not 
consider this contention valid. The defendant No. 1 was sued as the person 
representing the ownership of the whole tenure for the whole rent due on 
account of the same in respect of the shares of defendants Nos. 3 and 4; 
and intending purchasers could, and in all likelihood did, ascertain what was 
the fact, namely, that the defendant No. 1 was the sole registered tenant in 
respect of that tenure. 

It was then contended for the appellants that the Lower Appellate Court 
was wrong in dismissing the suit without coming to any finding upon the 
question of value which had an important bearing upon the question whether 
the sale was intended to he, and ought in justice and equity to operate as, a 
sale of the whole tenure and not merely of the right, title and interest of defend- 
ant No. 1. The question of value may have some bearing upon the last 
mentioned question ; but the plaintiffs do not appear to have raised the ques- 
tion in that form in either of the Courts below. It is true they said in their 
plaint (paragraph 4) that the property was sold for an inadequate price ; but 
they said so only to support the allegation that the sale was fraudulently 
brought about by suppressing the issue of the sale proclamation, and their 
allegation of fraud has bean found by the Lower Appellate Court not established. 

As for the cases of Krinto Chunder Ghosev. Raj Kristo Bandyojyadhya, (1885) 
I. L. K., 12 Cal., 24 ; Hfini Madhub Roy v. Jaod Ah Sircar, (1890) 1. L. R., 17 
Cal., 390, and Radha [701] Pcrshad Stngh v. Ram Khelawan Singh, (1895) 
I. L. R., 23 Cal., 302, relied upon in support of the appeal, I think they are 
quite distinguishable from the present case as Mr. Justice HiLL has shown. 

I, therefore, agree with Mr. Justice IIiLL in thinking that the decision of 
the L)wer Appellate Court is right, and that this appeal ought to be dismissed 
with costs. 

S. C. 6 . Appeal dismissed. 


NOTES. 

[The registered tenant might be regarded as representative of the unregistered tenants, at 
least of those who could show no sufficient cause for not registering their names : — 27 Cal., 
*45; 27 Gal.. 407 ; 7 C.W.N., 170 ; (IU14) 20 GU., 81S ; 24 I.C., 25‘J (Cal.) ; (1902) 25 
All., 57. 

The question of the representative character is one of fact . — 17 G.W.N., 833 ; Li G.L.J. 
180; 37 Cdl.. 75: 13 C.W.N., 1110; 10 G.W.N., 176; 6 C.W.N.. 302. 

Where the law does not require registration, the unrecorded tenant is not afifcctod : — 9 
C.W.N., 843 ; 10 C.W.N., 176; 10 C.W.N., 1042. 

A sale hold at the iiistancb of an assignee of ront-dccree who is not also aii assignee of the 
landlord’s interest in the land does not pass the interest of th'i unrecorded tenants. — (1904) 1 
C.L.J. 500. Likewise, a sale in execution of a certiffeate under the l*ublic Demands Re- 
covery Act, VII of 1880 B.C (1902) 0 C.W.N., 302.] 
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[ 26 Cal. 701 ] 

PRIVY COUNCIL. 

The 15th November and 10th December, 1898, 
Pbesent : 

Lords Ashbourne, Hobhouse and Macnaghten, and 
Sir R. Couch. 

Ram Pertab and others Plaintiffs 

versus 

G. Marsliall Defendant. 

[On appeal from the High Court at Fort William in Bengal.] 


Frijicipal and Agent — Holding out, by the principal, of the 
agent's authority. 

The right of a third party against the principal on the contract of his agent, though 
made in excess of the agent's actual authority, was nevertheless enforced where the evidence 
showed that the contracting party had been led into an honest belief in the existence of the 
authority to the extent apparent to him. 

Appeal from a decree (Ifith April 1896) of the High Court, reversing a decree 
(14th December 1893) of the Subordinate Judge at Mozufferpur. 

The appellant was tlie son and representative of Girdhari Lai, whose firm, 
styled Jit Mai Girdhari Lai, carried on a Bank at Mozutierpur, and who 
commenced this suit on the 27th May 1892 against Mr. G. Marshall, 
proprietor of the Meah Chapra Indigo Factory, the Honourable F. R. Byng, 
and Mr, C, Amman. The two last-named were defendants only in the Court of 
First Instance, w^here a decree was made against Mr. Marshall alone. 

In 1890 Mr. Marshall purchased the interest of Mr. Byng in the factory, 
who till then managed it on his account, and continued to manage it on behalf 
of the new’ proprietor from the 1st November 1890, when the indigo season, 
1890-91, [702] commenced, till March 1891, when he left and was succeeded 
in the management by Mr. Amman. 

The plaintiffs’ firm, after the transfer, continued to supply cash for the 
management upon the manager’s order. From time to time in payment of 
advances, hundis were drawn by him on a Calcutta firm, which financed the 
indigo concern, and w’ere handed over by him to the Bank. Copies of the 
accounts were interchanged between the Bank and the manager. 

This suit was for the balance alleged to be due to the Bank on the accounts 
as they stood at the end of the indigo season on the dlst October 1891, That 
debit balance on that date against tlie factory was alleged by tlie defendant to 
have been increased unduly by a debit which had been carried into the accounts 
of November and December 1890, and which had been paid off in January 
1891 by hundis delivered to the Bank in the course of business as above stated. 
The Bank’s right to appropriate the payment in this latter month to a debt 
not incurred by the defendant was disputed as unauthorized. 

The facts are stated in their Lordships’ judgment. 

The question in the suit now raised on this appeal was whether the Bank 
was justified in appropriating the money which they received in January 1891 
to payment of the advance which had been antecedent to the transfer of the 
factory. On this the Courts below had differed. 
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The Subordinate Judge upheld that appropriation. He considered* that 
the mode in which the business was conducted justified the Bank in believing 
that the defendant, Mr. Marshall, merely stepped into the place of his 
predecessor, Mr. Byng. The plaintiffs' claim was accordingly decreed against 
Mr. Marshall, and dismissed as against the other defendants. 

The High Court reversed that decree. 

The Judges were of opinion that there was no evidence to show that 
Mr. Marshall had agreed to take over the liabilities of the factory as they 
stood on the 31st October 1890 ; and no evidence that Mr. Byng, as manager 
for Mr. Marshall, had authority to consent to the appropriation of pay- 
ment made by the Bank in January 1891. 

[703] On the defendant's appeal, — 

Mr. H, n. Asquith, and Mr. W. Whateley for the Appellant. — The Bank 
took the hundis in January 1891 in good faith, believing the payment to be 
made by a manager having authority to allow the amount to be credited against 
the debit then existing. The transfer of the ownership of the factory was not 
even known to the Bank till the latter days of December. The error of the 
High Court was in taking the question between the parties to be one of the 
actual authority of the manager ; while the real point was whether or not the 
Bank had reasonable grounds for believing, and in good faith believed, that he 
had authority. 

That the accounts had remained at the disposal of the defendant to examine, 
was referred to; and it was argued that the accounts had virtually been settled, 
and that no sufiicient ground for re-opening them had been shown. The London 
Joint Stock Bank v. Simmons, (1892) L. R., A. C., 201, was referred to. 

Mr. A, Cohen, Q.C., and Mr. J, IJ. A, Branson, for the Respondents. — 
The High Court had rightly held that the appellants were not authorized to 
make appropriation of the payment in January to a debt owed by the proprietor 
at a date anterior to the transfer. There had been no such course of dealing as 
would preclude the principal from showing that his agent had exceeded his 
authority, as, in fact, he had. The payment made in July by the defendant 
would have been sufficient to cover any balance on the present accounts if the 
unauthorized appropriation in January had not been made. 

Counsel for the appellant was not called upon to reply. 

On a subsequent day, 10th December 1898, their Lordships’ judgment was 
delivered by 

Sir R. Couch. — The appellant, Ram Pertab, is the son and legal represen- 
tative of Babu Girdhari Lai, a banker, deceased, carrying on business at 
Mozufierpur in Behar. In January 1890 Girdhari Lai began to act as banker 
to the Meah Chapra Indigo Factory in Tirhoot. In the accounts it is called 
Indigo Concern. At that time the Honourable Francis Russell Byng was the 
proprietor and manager of the factory, having an absolute right [704] to a 
half-share in it, and being the lessee of the remaining half-share. The respon- 
dent, Mr. Marshall, is the brother-in-law of Mr. Byng, and he held a mortgage 
of the half-share of which Mr. Byng was the owner. From the 7th January 
1890 to the 31st October 1891 Girdhari Lai, wdiom it will be convenient to call 
the Bank, supplied funds for carrying on the factory upon tankhas (orders) 
drawn by the manager on the Bank. The concern was financed by 
Messrs. Gisborne & Co., Calcutta. Mr. Byng used to draw hundis upon them, and 
these were made over to the Bank, which obtained the proceeds of them and 
credited them in the account with the concern. Monthly accounts of receipts 
and disbursements used to be sent by the Bank to the indigo factory in duplicate. 
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One of these used to be signed by the gomastha of the Bank ; this used to be 
retained in the factory, and the other, sent without any signature, used to be 
signed by the manager and sent back to the Bank. These accounts were put 
in evidence. The first relied on at the hearing of the appeal is for February 
1890 and is headed account of money of the Meah Chapra 

Concern, pergunnah Bisara, as per tankhas signed by Mr. Francis Bussell 
Byng, manager and proprietor of the said concern through the banking firm of 
Babus Jit Mai and Girdhari Lai, mahajuns of Mozufferpur.'* It shows a 
balance due froui the concern to the Bank of Rs. 11,395-12-6, and at the end 
there is a statement signed hy Mr. Byng that this is correct. Their Lordships 
observe that the account begins with a balance of Rs. 7,975-5 due to the Bank 
on an account for January 1890, headed in the same manner, but not signed by 
Mr. Byng as correct. For this reason apparently, their attention was not called 
to it in the argument. The accounts continued to bo headed and attested by 
Mr. Byng in this way up to and including that for December 1890. The head- 
ings of the accounts for January, February and March 1891 are altered, 
Mr. Byng being no longer called proprietor, but only manager of the Meah 
Chapra Concern. lie ceased to be the niatiager about the end of March 1891, 
and Mr. Amman became the manager, his name appearing in the accounts, 
which were attested by him do\vn to and including October 1891. 

[705] Mr. Marshall was examined upon interrogatories under a commission, 
and in answer to the 7th interrogatory he said : “ My connection with the 
concern after the 1st November 1890 \vas that of proprietor of Mr. Byng's 
8 annas (half share), and 1 leased the other 8 annas . . I acquired Byng’s 

8 annas through an agreement made on my behalf by Messrs. Gisborne k Co. 
of Calcutta . . The agreement was made in January 1891 and dated 

back to 1st November 1890. By the same agreement I became lessee of the 
other 8 annas.” In his answer to another interrogatory he said that he 
acquired Byng’s 8 annas by obtaining a release of his equity of redemption 
under the mortgage to him. Gisborne &, Co., who held a second mortgage, 
joined in the deed for the purpose of completing his title. 

The first debit item in the account for January 1891, in which Mr. Byng 
is for the first lime only described as manager, is a balance of Rs. 19,897-15-9, 
brought forward from the account for December 1890. On the credit side 
there is, under the date 10th January 1891, “five hiindis for Rs. 25,000 drawn 
on Gisborne Co. hy Mr. Byng in favour of the hank.” As to this entry Ram 
Sabai said that the mumb-gomastha (principal clerk) of the Bank deposed that 
he applied about the account to Mr. Byng, personally and by letters. Mr. 
Byng replied that arrangements were being made for the outlay of the year 
following, and that the Bank’s money would be repaid when the arrangements 
were completed ; that on the 7th January 1891 he got five hundis for Rs. 25,000 
from Rusdhari Lai, a clerk of the factory, who gave them, saying ** Mr. Byng 
has given these hundis to you, saying, mahajun w^as getting alarmed. Now 
there will be a balance in my favour.” Rasdhari Lai deposed that he was a 
clerk in the Meah Chapra Indigo Factory from 1883 to 16th September 1893 ; 
that in January 1891, he took hundis for Rs. 25,000 from the factory by order 
of Mr. Byng and gave them to Ram Sabai ; that Ram Sahai asked for what 
these hundis had been given, and he said : “ You have old balance due to you ; 
deduct it and give me what I want.” Mr. Byng had directed him to say he 
wanted Ro. 8,000. Ram Sihai gave him that sum, and he took it to tbe 
factory. The money was mostly required to pay rent to the maliks, also for 
[706] other expenses. Mr. Byng, who was examined by interrogatories* 
deposed that he did not give authority to the IJank to lake any of the proceeds 
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of the hundis for Be. 25,000 in payment of any money due by him in respect 
of prior season’s operations or borrowings by him on account of working 
previous to cJlst October 1890. 

The account for October 1891 showed a balance due to the Bank for 
principal and interest of Bs. 25,058-11 -1^, and on the 27th May 1892 Girdhari 
Lai brought a suit against Mr. Marshall to recover Rs. 19,179-8-0, the balance 
after giving credit for Rs. 7,348-3-7j received on the Ist May 1892. The 
defence was that the Rs. 7,385-2-4 i was the balance due on account of the 
concern for advances and payments from 31st October 1890 to Slst October 
1891, and the defendants had paid that on the Ist May 1892 ; that the plaintiff 
had wrongfully appropriated part of the Rs. 25,000 to the payment and satisfac- 
tion of the balance of Rs. 17,673-8-9; and that Byng had no authority from 
the defendant to permit the plaintiff to make that appropriation. 

Now the real case is not, as is said in the defendant’s written statement, 
that the claim in the suit is in fact for that balance. It is for the sum due on 
the whole account from February 1890, and the defendant is seeking to set 
aside the ap])ropriation and to apply the amount of that balance in satisfaction 
of what would be due on the accounts from 3 Ist October 1890 after the pay- 
ment of the Rs. 7,385-2-44. If the Bank was not entitled to make the appro- 
priation, tlio Rs. 17,673-8-9 remained the money of Marshall, and should be 
applied towards payment of what was due from him on the accounts from 
October 1890. If nothing had been due on those accounts he would have had 
to sue to recover back the money. This may be important in considering the 
evidence in the case. It was admitted that the munib-(jomaHiha, who conducted 
the business of the Bank, acted in good faith. He might honestly and reasonably 
have believed from the previous transactions that the Rs. 25,000 were intended to 
be applied in the same manner as the payments had been applied in the previous 
accounts. The course of business was rather between the Bank and the indigo 
[707] factory than between it and tlio actual proprietor. It was not proved 
thnt the Bank bad any intimation of the change of the proprietorship, except 
what appeared in the heading of the accounts. Nor was there any evidence of 
the terms of the agreement under which Marshall became the proprietor. 
There may liavo been, probably w’as, some notice of the debts or liabilities of 
the concern. Their Lordships cannot agree with the High Court when they say 
that the burden was on the plaintiff to prove this agreement by obtaining dis- 
covery and inspection of documents. If Mr. Byng was careless, as he said in 
his evidence he was, in signing the accounts as correct, and Mr. Marshall w’as 
negligent in not examining the accounts, copies of whicli were at tlie factory, 
the loss ouglit not to fall on the Bank. Having regard to the nature of the 
transactions between the Bank and the indigo factory, and to the only infor- 
mation which the Bank had of tlie change of proprietorship (Mr. Byng con- 
tinuing to he manager) their Lordships think the miinih-gomastha might 
reasonably suppose that Mr. Byng had authority, and that in the honest belief 
of that fact he continued to make the advances. They will humbly advise 
Her Majesty to reverse the decree of the High Court, to dismiss the appeal 
to the High Court with costs, and to affirm the decree of the first Court. Ther 
respondent will pay the costs of the appeal. 

Appeal allowed. 

Solicitors for the Appellants : Messrs. Rooper and WhateUy. 

Solicitors for the Respondents : Messrs. Sanderson, Adkin d Lee. 

0. B. 
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\ [ 26 Cal. 707 ] 

The 16th Felmiary and 11th March, 1899. 

Pbesent : 

Lobds Watson, Hobhouse, and Macnaghten. and Sir R. Couch. 

Tika Ram Plaintiff 

versus 

The Deputy Commissioner of Bara Banki Defendant. 

[On appeal from the Court of the Judicial Commissioner of Oudh.] 

Hindu law. Alienation — Alienation by widouj — Mortgage taken from Hindu 
widow — Unpaid interest claimed on her deceased husband's 
mortgages — Will, Construction of. 

A pardanashin widow executed a mortgage of part of the family estate to secure payment 
of the balance of interest alleged to be due on three [7083 previous mortgages, which had 
been executed by her husband in his lifetime. Justifying necessity for her to encumber was 
not .shown, nor enquiry by the mortgagee as to her authority. Even if the transaction had 
been properly explained to her, as a Hindu widow she would have oxcoeded her powers. 

By his will her husband had declared that his widow should have full powers, but that, 
during the life of bis minor son, she should not have power to tran.sfer without legal 
necessity ; and that she should have power to mortgage to pay revenue and other debts. 

Held, that the will conferred on her no greater power of alienating the family estate than 
she had under the Hindu law ; and that, under the circum.staiiees, the mortgage executed by 
her was invalid. 

Notes promising to pay interest, additional to that contracted for in the mortgages had 
been signed by the husband, which it was held could not affect the right to redeem, being 
unregistered. 

Appeal from a decree (2oth P’ebruary 1895) of the Court of the Judicial 
Commissioner, modifying a decree (11th April 189*2) of the District Judge of 
Pyzabad. 

The plaintiff, appellant, claimed on the liabilities alleged to arise upon the 
execution of four registered mortgage bonds, of which three w^ere executed by 
Raja Mehpel Singh, talukdar of Surajpur, who died on th*3 8th October 1892. 
He loft a widow Rani Chabraj Kunwar, the first defendant, who had executed 
on the 18th March 1885, the fourth mortgage. This wddow mortgaged a 
village in the estate to secure Rs. 8,000 alleged to be duo for interest on the 
three previous mortgages. 

The defendant, now respondent, w*as the Deputy Commissioner of Bara 
Banki, the agent of the Court of Wards, who defended on behalf of the minor 
son of the deceased Raja. 

The claim, filed on the 22nd October 1889, was for Rs. 14,336. An addition 
had been made to the interest originally fixed in the Raja’s mortgages, by 
unregistered rukkas, or notes, signed by the Raja, one of which followed upon 
each of these mortgages. 

The principal issue, and the only question now material was whether the 
widow's charge on the family estate was, under the circumstances, binding 
thereon. 

The facts of the case, including a provision mnde in the Raja’s will, dated 
27th April 1882, which purported to declare the [709] authority of the widow 
in the matter of her alienation of the estate, are stated in their Lordships' 
judgment. 
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The District Judge decreed the claim. On appeal the Judicial Commis- 
sioner, and the Additional Commissioner, concluded that the mortgage by the 
widow had been beyond her powers, and was invalid ; and that so much only 
•of the claim as consisted of a sum of unpaid principal, Es. 2,000, due on the 
Raja*B mortgages with interest thereon at the rate agreed upon in his registered 
^eeds should have been decreed ; but not upon the widow’s mortgage. 

On the plaintiff’s appeal, — 

Mr. C. TF. Arathoon appeared for the Appellant. 

Mr, A. Cohen, Q.C., and Mr. J. H. A, Branson, for the Respondent. 

Their Lordships' judgment was afterward8,on the llth March, delivered by 

Lord Maonaghten. — This is an appeal against a decree of the Court of 
the Judicial Commissioner of Oudh varying an order of the District Judge of 
Fyzabad. The suit in which the decree was pronounced was brought to enforce a 
claim under four deeds of mortgage, three of which were executed by the late 
Raja Mehpal Singh, talukdar of Surajpur, and one by the Rani his widow after 
his death. The appellant Tika Ram, who represents the mortgagee, was 
plaintiff. Tlie defendant in the suit was the present respondent, the Deputy 
Commissioner of Bara Banki, who is now, under the Court of Wards, manager 
of the Surajpur estate on behalf of the minor son of the late Raja. 

The only question argued at the Bar which, in their Lordships* opinion 
it was competent for the appellant to raise was, whether the circumstances 
under which the fourth moitgago was executed by the Rani were such as to 
make it binding on the minor’s estate. 

The three mortgages executed by the Raja wcie — 

(1) A mortgage of tlie village of Bagbora to secure Rs. 10,000, dated 
15th January 1880. 

[710] (2) \ mortgage of the village of Mau to secure Rs. 6,000, dated 
30th November 1880. 

(3) A further charge by way of mortgage on the village of Mau to 
secure Rs. 8,000, dated 30th May 1882. 

The rate of interest S])ecified in each of these mortgages was 15 per cent, 
per annum, but with each mortgage tlie borrower gave the lender a rukka or 
written promise to pay G per cent, more bringing the rate of interest in respect 
of each mortgage up to 21 per cent, per annum. These riikkas were not 
registered, and it seems to have been the intention of the parties that they 
should be kept off the Register. 

On the 8tii of October 1882 the Raja died. By his will he declared that 
the Rani should have full powers, but that during the life-time of his son, the 
minor on whose behalf the respondent is manager, the Rani should not have 
power to transfer without any legal necessity any portion of his property ; but 
that to pay off the Government revenue and to liquidate otlier debts payable 
by him, the Rani should have power to mortgage the property. It was held 
by the Court of the Judicial Commissioner, and as their Lordships think rightly 
held, that this will “ conferred on the ‘ Rani no greater power ol alienati:.g her 
minor son’s estate than she had under Hindu law ’ as its manager on her minor 
son’s behalf.” 

The circumstances under which the fourth mortgage was executed are not 
in dispute. In March 1885, two years and a half after the Raja’s death and 
before the Court of Wards assumed the management of the estate, one Beni 
Ram, an accountant acting on behalf of Tika Rnm, settled up accounts with the 
karinda of the Rani. The balance due for interest calculated at 21 per cent, 
per annum w^as found to be Rs. 9,228-14-3. It was arranged that a mortgage 
should be given for Rs. 8,000 and that the balance should be paid in cash. 
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The sirrangement was carried out by the payment of Es. 1,228-14-3 in cash 
and the execution of the fourth mortgage on the 18th of March 1885. 

Their Lordships agree with the Judicial Commissioner’s Court in thinking 
that the mortgage cannot stand. It seems to be open to every possible objec- 
tion. It turned interest into principal [711] without any apparent reason. No 
enquiry was made into the means and circumstances of the widow. The 
widow, who was a pardayiashn lady, stated in her deposition taken by com- 
mission that the account had never been put before her or settled by her, and 
that she did not know the mortgage was on account of interest — a statement 
not improbable in itself and certainly not contradicted by any evidence, while 
there is evidence to the effect that on the 18th of March 1885 there was a cash 
balance to the credit of the estate of Rs. 14,000. 

Mr. Arathoou who argued the case strenuously on behalf of his client 
insisted that their Lordships ought to infer that extreme pressure Nvas being 
put on the Rani, that the estate was in immediate peril of being sold up unless 
the Rani submitted to the rn or ^^^gagee’s demands, while by submission she gained 
the advantage of extension of time and reduction of the rate of interest from 
21 per cent, per annum to 15 percent, in future. It is enough to say that 
there is no evidence whatever in support of any one of these suggestions. 
Neither in the fourth mortgage deed nor in any other document, nor even in 
the oral evidence is there any trace of any agreement or any understanding 
that there should be any time given or any reduction of interest allowed. It 
was as much open to the mortgagee immediately after the execution of the 
fourth mortgage, as it was before, to enforce his rights without forbearance or 
allowance of any kind. 

One proposition was advanced in the course of the argument wdiich perhapa 
ought to be noticed. It was urged that the rukkas, though not registered, 
fettered the equity of redemption. The learned District diidge was of that 
opinion clearly. Rut their Lordships have a ditliculty in understanding how 
an unregistered instrument, which the statute declares is not to affect the 
mortgaged property, can fetter tlie equity of redemption in that property. It 
seems to he a contradiction in terms. 

Their Lordships were asked to give the appellant a decree against the 
estate of the deceased Raja based on his personal liability under the rukkas. 
The learned Commissioners expressed their opinion on the matter as if it were 

f roperly before them. But the truth is that this question was not raised in the 
712] plaint or referred to in the pleadings or issuo«. in their Lordships’ 
opinion it was not competent for the Court in this suit to deal with it. 

The result is that the appeal fails, and their Lordships will humbly advise 
Her Majesty that it ought to he dismissed. 

The appellant will pay the costs of the appeal. Appeal dismissed. 

Solicitors for the Appellant ; Messers. T. Tj. Wilson d, Co. 

Solicitor for the Respondent : The Solicitor, India Office. 

NOTES. 

[As regards the validity of such collateral agreements, see also (1909) 10 C.L.J., 670 at 678.) 
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[ 86 Cal. 712 ] 

APPELLATE CIVIL. 

The 16th March, 1899. 

Present : 

Mr. Justice Macphehson and Mr. Justice Stevens. 

Abul Khair Plaintiff 

versus 

Meher Ali Defendant." 

Land Registration Act (Bengal Act VII of 187ti), sectiojis 78, 79 — Bengal 
Tenancy Act (VIII of 1886), section 60 — Suit for rent — 
Unregistered proprietor. 

There is nothing in section GO of the Bengal Tenancy Act to render a suit for rent by an 
unregistered proprietor unmaintainable, it being sullicient, if during the pcndoncy of tho 
suit and prior to decree, his name is registered. 

Dhnronidhur Sen v. Wajidunnissa Khatoon, (1888) I. L.H., IG Cal., 708, dissented from. 

AHmuddin Khan v. Hira Lall Sen, (1895) I. L. R., 23 Cal., 87. explained and followed. 

Belchnmbersy. Bussan Alii Mirza Bahadur, (1898) 2 C. \Y. N., 498, followed. 

The plaintiff, Moulvie Abul Khair, was originally the mahk of taluk Ram Dasa 
No. 6662 of the noahad mehal of Mouza Baraduara, Chaklay Satkania, in the 
District of Chittagong, and had his name registered as proprietor under 
Bengal Act VII of 1876. The defendant, Meher Ali, held an et mam under 
[713] the plaintiff in the said taluk. After some rapid changes of hand, brought 
about by a revenue sale, the said taluk came back to tlio plaintiff, who purchased 
it in the benami of one Mahomed Ismail, whose name was registered as 
proprietor. A suit brought for possession by Mahomed Ismail against the 
present defendant was dismissed on the ground that Mahomed Ismail was a 
benamdar for the plaintiff . Thereupon the plaintiff brought the present suit 
for rent 

The defendant contended, among other things, that the name of the 
plaintiff not having been registered under Bengal Act VII of 1876, he was not 
competent to bring the suit, under section 78 of the said Act. and that the de- 
fendant was not bound to pay the rent to the plaintiff. The plaintiff got his name 
registered during the pendency of the suit, but subsequent to its institution. 

The Munsif decreed the suit, but on appeal the Subordinate J udge reversed the 
decision, and dismissed the suit on the ground that the suit was not maintain- 
able by the plaintiff, who was not the registered proprietor at the time when 
the suit was brought. 

The plaintiff appealed to the High Court. 

Moulvie Sirajul Islam, for the Appellant. 

Babu Jatra Mohan Sen, for the Respondent. 

The judgment of the High Court (Haopherson and Stevens, JJ.)was as 
follows : — 

* Appeal from Appellate Decree No. 2325 of 1807, against the decree of Babu Jadu Nath 
Debs, Subordinate Judge of Chittagong, dated the 14th of September 1897, reversing 
the decree of Babu Pankaja Kumar Ohatterjec, Munsif of Satkania, dated the 4th of 
January 1897. 
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^ The Subordinate Judge has reversed the decree of the Munsif and dismissed 
the plaintiff’s suit on the sole ground that the plaintiff's name not having been 
registered as proprietor at the time when the suit was brought, although it was 
registered while the suit was pending, the plaintiff, under the provisions of 
section 78 of the Land Begistration Act and section 60 of the Bengal Tenancy 
Act, could not maintain a suit for arrears of rent. In so deciding the Subor- 
dinate Judge has cited the decisions in the cases of Dhoronidhur Sen v, 
Wajidnnnissa, (1888) I. L. B., 16 Cal., 708, and Surja Kant Acharya Bahadur 
V. Hemant Kumari Dovi^ (1889) 1. L. B., 16 Cal., 706. He con^dered that the 
decision in the case of Dhoronidhur Sen v. Wajidtinnissaj so far [714] from 
being overruled, was considered to he correct by a majority of the Judges 
of the Full Bench in the case of Alimnddin Khan v. Hira Lall Sen, (1895) 
I. L. B., 23 Cal., 87. 

\Ve are unable to adopt this view. In the Full Bench case it was decided 
that sections 78 and 79 of the Begistration Act, Bengal Act VII of 1876, offered 
no bar to a person whoso name was not registered, as proprietor or manager, 
bringing a suit for arrears of rent, and that it was sufficient if, during the pen- 
dency of the suit and prior to decree, his name was registered. That was a suit 
instituted in the Small Cause Court in Calcutta, and the majority of the Judges, 
who took the view expressed above, thought it was unnecessary to consider 
whether or not the case of Dhoronidhur v. Wajidunnisaa was rightly decided, as it 
might have been affected by the provisions of section GO of the Bengal Tenancy 
Act. Norris, J., one of the Judges vrho formed the majority, alone said that he 
thought the case of Dhoronidhir v. Wajidunmam was wrongly decided. Certainly 
the Subordinate Judge is not right in saying that tlie case of Dhoronidhur v. 
Wajidunnissa was approved of. The most that can ho said is that it was 
distinguished from the case before the Full Bench, and that the majority of the 
Judges thought it unnecessary to say w'hether the decision w'as or was not right. 
The effect of the decision of the majority of the Judges was, we think, clearly 
this : that apart from the provisions of section 60 of the Bengal Tenancy Act, 
sections 78 and 79 of the Land Begistration .Act did not prevent an unregistered 
proprietor from bringing a suit for arrears of rent. What w^e have, therefore, to 
consider in the present case is whether the provisions of section 60 of the Bengal 
Tenancy Act render a suit by an unregistered proprietor unmaintainable. 
It seems to us that that section has no such effect. It provides that when 
rent is due to the proprietor, manager, or mortgagee of an estate, the receipt 
of the person registered as proprietor, manager or mortgagee of that estate, 
shall be a sufficient discharge for the rent, and that the person liable for 
the rent shall not be entitled to plead in defence to a claim by the person so 
registered that the rent is due to any third person. It follows that the receipt of an 
[716] unregistered proprietor would not prevail against the claim of the regis- 
tered proprietor ; nor would it do so under the provisions of section 79, Bengal 
Act VII of 1876. If the suit is maintainable, notwithstanding the provisions 
of sections 78 and 79 of Bengal Act VII of 1876, vre do not see anything in the 
provisions of section 60 which renders it unmaintainable; and although the 
case of Dhoronidhur v. Wajidunnissa is not expressly overruled by the decision 
of the Full Bench to which 1 have referred, we think we must apply the 
principle on which the majority of tlie Judges acted, and following that 
principle, we think the Subordinate Judge was wrong. 

4 I would also point out that in the case of Delchambers v. HussanAlU 
Mirza Bahadur, (1898) 2 C. W. N., 493, it was held that the mere non-regis- 
tration of the name of the plaintiff at the time that the rent suit was institutedi 
furnished no ground for the dismissal of the suit. 
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The decree of the Subordinate Judge is set aside, and the case must ’ be 
sent back in order that any questions arising in the appeal may be disposed of. 
The appellant will get his costs in this Court. 

M. N. R. Appeal decreed ; case remanded. 


NOTES. 

[ See also (1906) 8 C.L.J., 299. ] 


[ 25 Ca^ 715 ] 

ORIGINAL CIVIL. 

The 15th May, 1899. 

Present : 

Mr. Justice Stanley. 

W. R. Fink 

versus 

Buldeo Dass and others.*^ 

Jurisdiction — Evidence as to jurisdiction at hearing — Letters Patent, High 
Court, clause 12 ^Agreement to pay as per account-— Acknowledgment 
of debt — Limitation Act (XF of 1877), section 19 — Agency, Termina- 
tion of — Accounting agents— Limitation Act {XV of 1877), 
schedule 11, article 89-- Contract Act (TX of 1872), 
sections 201 and 218. 

The plaintiff as Receiver to the o«;tate of S instituted a suit on the 11th July 1898 against 
the defendants to recover the sum of Ks. 2,808-13-2, a portion of the said sum being the rent 
of a house occupied by the [716] defendants at Mandalay since January 1894 till the ‘11th 
July 1898, the remaining portion being the price of goods sold by the defendants as agents of 
8. The plaintifi at the institution of the suit obtained leave under clause 12 of the Charter. 
The defendant contended that the Court bad no jurisdiction, inasmuch as the plaint on its 
face did not shew that the cause of action or any part of it arose in Calcutta ; that the cause 
title alone represented the defendants as carrying on business in Calcutta, and that portion 
* Original Civil Suit No. 522 of 1898. 
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of tbe plaint was not verified ; nor could the plaintiff give evidence to prove that his 
cause of action arose in Calcutta, as it would be varying the cause of action, and that fresh 
leave would have to be granted, which could not be done in this suit. Held, that the Court 
bad jurisdiction, and the plaintiff was entitled to give evidence at the hearing to show that 
his cause of action arose in Calcutta. To admit e\ idenoe of that fact, and if necessary amend 
the plaint by adding a statement that part of the cause of action did arise in Calcutta, does 
not cause a variance in the original cause of action. It is sufficient to show that the cause 
of action or part of it arisen in Calcutta when the suit comes on for hearing. 

It was also contended iiy the defendants that the plaintiff's claim to rent prior to July 
1894 was barred, and that as iho sale of the piece-goods was completed by the defendants in 
June 1894, that claim was also barred. The plaintiff submitted that the letters written by 
the defendants to the plaintiff within throe years of the institution of the suit agreeing to 
pay as per account enclosed by them to the pLiiniiff was a sulHciont acknowledgment to save 
the claim for rent from being barred. Further, that although the sale of the goods was 
completed in Juno 1891, the defendants did not cease to be the plaintiff’s agents until they 
had accounted to him for the price of the goods which bad not yet been done. 

Held, that the plaintiff’s claim for the portion of rent claimed beyond throe years was 
not barred ; the defendant’s letters were a sufficient acknowledgment to save limitation ; there 
being an admission that there was an open account between the parties, and that there was 
a right to have it taken, implied a promise to pay. Prance v. Sj/nipson, (ISM) 1 Kay., 678 
and Bannet v. Berrxdge, (1881) L. R., IH Ch. D., ‘254, referred to. 

Held, also, that the defendants were liable to the plaintiff as agents until they had 
accounted to him, and therefore his claim as to the piece goods was not barred. Babu Ram 
v. Ram Dayal, (1890) 1. L. K., 12 All., 541, followed. 

This was a suit brought by the plaintiff as Receiver to the estate of Sewbux 
Sureka against the defendants to recover the sum of Ks. 2,808-13-2. 

[717] The plaintitT alleged that the defendants were partners in a business 
which was carried on at Mandalay on behalf of tlie estate of Sewbux Sureka 
under the name and style of Sewbux Soorujmull, and in Rangoon and Calcutta 
under the name and style of BuldeoDass Jowala Persaud, and as such partners 
were in occupation of a house in the Chano Thazan quarter in Mandalay 
belonging to the said estate. The business at Mandalay having come to an 
end the defendants entered into a written agreement which was signed by 
Buldeo Dass, the first defendant, to vacate the house on or before the 2l8t 
January 1804, and if they failed to do so to pay rent at the rate of Rs. 35 per 
month. The defendants failed to vacate the house, and a sum of Rs. 2,047-14-4 
became due from them to the said estate as rent up to the 30th June 1898. 
There was also a sum of Rs, 587-8 due by the defendants to the said estate on 
account of piece goods sold by them in Rangoon. The plaintiff also claimed 
interest on the above sums. On 1st April 1897 the plaintiff as Receiver wrote 
to the first defendant demanding payment of the said amount. On the 17th 
April 1897 the defendants caused their attorneys, Messrs. Cowasjee and 
Gowasjee, to write the following letter to tiie plaintiff admitting the defendants' 
liability to the estate of the deceased in the sum of Rs. 320-13 and enclosing 
an account in the hand-writing of the first defendant. 

“ Our client Buldeo Dass has put into our hands your two letters addressed to him and 
dated the 1st instant, with his instruction to reply that the accounts closed in your letter 
under reply are not correct. We hereby furnish you with copies of our client's accounts 
* which show that our client is indebted to the estate of the said deceased in the sum of 
R.S. 320-13 only ; our client denies his liability to pay interest. You have evidently failed to 
give credit to ours for the various items shown in our client's accounts. Our client is willing 
to furnish you with further particulars that you may deem necessary.” 
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The plaintiff relied upon this and two other letters as an acknowledgment 
under section 19 of the Limitation Act, which prevented his claim as to the 
rent from January to Juno 30th, 1894, from being barred by lapse of time. 
The other letters were one of the 5th April 1896 from Buldoo Jowala Persaud 
as follows : — 

“ You have written to this effect ; you said at the time of your departure [ 718 ] that, 
after looking into our rent account, you would send us hundi Bhaiji, that is right. Wo 
will make no objection with regard to what may be found as per account, to be receivable 
by and due to you for rent,” 

and another dated 8th September 1897 written by Buldeo Jowala Porsaud in 
which ho said : — 

*‘We have been earning our livelihood honestly; we have not committed any act of 
dishonesty towards Sewbuksh -Ti Soorujinull ; nor have we misappropriated any money 
belonging to Sewbuksh Ji Soorujinull. We will not at all deviate from what you may say 
with rcgaid to anything ihat may be (found) receivable and payable as per account. We will 
not in any way refuse to accept what may be (found) receivable and payable as per account. 
But for the last twelve months or two years, our business is not going on (well), in conse- 
quence of which we have been in difficulties, and we have not been able to make any profit, 
honce the delay.” 

The defendants liaving failed to pay the amount claimed the plaintiff 
brought this suit, having obtained leave under clause 12 of the Charter and 
under section 44 Eulo A of the Civil Procedure Code, to institute it. 

The defendants pleaded want of jurisdiction and denied that they ever 
resided or carried on business in Calcutta, and alleged that the second defen- 
dant was not a i)artner in tlie business carried on at Mandalay. They also 
stated that there was no agreement that the rent should bo payable at Calcutta, 
and that the plaintiff could only claim rent for a period of three years prior to 
the filing of the suit which w^as on the 11th July 1898, and not as alleged by 
them from the 21st January 1894. The defendants further stated that the 
sale of the piece goods was completed hy June 1894, and that the plaintiff’s 
claim thereto was barred. 

Mr. Dunne, and Mr. J. G. IVoodroffe, for the Plaintiff. 

Mr. Milter, and Mr. Chowdhry, for the first Defendant. 

Mr. Sinha, and Mr. Monnier, for the second Defendant. 

Mr. Chowdhry. — I submit the Court has no jurisdiction to try this case. 
There is nothing on the face of the plaint to show that the cause of action 
arose in Calcutta ; the cause title alone represents the defendants as carry- 
ing on business in Calcutta, but that portion of the plaint is not verified; 
that allegation is also denied by the defendants. It must be shewn that 
C7«] the defendants do in fact carry on business in Calcuttta. As to carrying 
on business see Suhbaraya Mudali v. The Governvicnt, (1863) 1 Mad. H. C., 286 ; 
Emrit Lall v. Kidd, (1864) 2 Hyde, 117, Chinnammal v. Tulakannatnmmal, 
(1866) 3 Mad. H. C., 146. It is not sufficient that one of the defendants should 
carry on business in Calcutta. The word “defendants ” in clause 12 oi the 
Charter means all the defendants —Ismail lladjee Ilubbecb v. Mahomed Hadjee 
Joosub, (1874) 13 B. L. R, 91. 

The grant of leave under clause 12 of the Charter must beheld to relate 
only to the cause of action contained in the plaint as presented to the Court 
at the time of the grant. To allow the defendants to give evidence that the 
agreements were signed in Calcutta is a variance of the original cause of action, 
and leave as to that varied cause of action cannot be granted after the institu- 
tion of the suit — liampurtab Samruthroy v. Premsukh Chandamal^ (1890) 
I, L. B., 15 Bom., 93. The defendants owe the plaintiff rent for three years 
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prioir to the institution of the suit in July 1898, that is, from July 1894 and not 
from January 1894 ; the claim for rent from January to July 1894 is barred. 
The sale of the piece goods was completed by the defendants in June 1894, and 
their agency must be taken to have terminate then, and therefore the plaintiff’a 
daim to that is also barred. 

y Mr. Dunne, contra . — The Court, I submit, has jurisdiction. The plaint 
)■ ' olearly states in the cause title that the defendants carry on business in Cal- 
eutta. If the plaintifif is permitted to give evidence on that point it cannot bo 
said that it would be a variance of the cause of action. The cause of action 
remains the same. There is no additional cause of action disclosed for tho 
first time. 

Nor is any portion of the rent claimed by the plaintiff barred. Tho 
letters written by the defendants to the plaintiff are a sufficient acknowledge 
ment under section 19 of the Limitation Act. They send the plaintiff accounts 
and agree to pay what should be found due to him as per the acoounts. It has 
been [ 720 ] held that where there was an admission of the existence of an open 
account between the parties an undertaking to pay was thereby implied — 
Prance v. Syjnpson, (1854) 1 Kay, G78. J further submit that the claim to the- 
price of piece goods sold for the plaintiff by the defendants is not barred. 
Taking it that tlie sale of the goods was completed in June 1894 that does, 
not terminate the agency wliich continues until the defendants have fully 
accounted to the plaintiff — Babu Bam v. Bam JJayal, (1890) I. L. R., 12 All., 541. 

Stanley, J. — The action was brought in this case hy Mr. Fink as Receiver 
of the estate of Sewbux Sureka, deceased, against the two defendants carrying 
on business in co-partnersiiip as merchants at Mandalav, Rangoon and Calcutta^ 
and at the time the writ wavS issued, in Rangoon and Calcutta, under the 
name and style of Buldeo Dass Jovvala Persaud, for the recovery of a sum of 
Rs, 1,780-4-2 in respect of tlie rent of a house m Mandalay, and for recovery 
of a sum of Rs. 587-8, being the price of goods sold by the defendants for 
Sewbux Sureka and also for interest on these respective sums. 

Neither of the defendants has appeared to give evidence, but iu their 
statement of defence they rely upon the Statute of Limitation, and they also 
say that this Court has no jurisdiction to entertain the suit ou the ground 
which I shall presently refer to. The defendant Jowala Persaud, who is a son 
of the defendant Buldeo Dass, also alleges in liis statement of defence that he 
is not and never w’as a partner with Buldeo Dass in any business in Calcutta. 

The first question for determination is the question of jurisdiction. In 
the statement of claim there is no averment triat the agreements, in respect of 
which the action is brought, or either of thorn, was executed in Calcutta, and 
there is nothing otherwise to show jurisdiction save it he in the title of the 
action in w'hich the defendants are represented as carrying on business in 
Calcutta. 

The learned Judge before whom the application for admission of the 
plaint was made was satisfied that there was jurisdiction, [ 721 ] and he allowed 
the writ to be issued under clause 12 of the Charter. Now, it has been proved 
that the contracts sued upon were as a matter of fact executed in Calcutta. I 
am asked to hold that, allowing proof of the signing of the agreements in 
Calcutta is a variance of the original cause of action, and that consequently it 
' would he necessary to have the leave of the Court before I could make such an 
amendment or allow the action to proceed, and therefore I am asked to hold 
that the Court has no jurisdiction to entertain this suit. If I did so hold, the 
result w'ould be that I should have to dismiss the action, and the following 
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day an application might be made to me for liberty to issue a writ in respect 
of the very same cause of action, the only difference being that in the statement 
of claim it would appear that the agreements were entered into in Calcutta. I 
am of opinion that it does not in any way cause a variance in the cause of 
action to admit evidence of the fact, and if necessary amend the plaint by 
adding a statement, that the contracts were entered into in Calcutta ; and 
moreover I am of opinion that it is quite sufficient if, upon the hearing of the 
action, it is established to the satisfaction of the Court that the cause of action 
or part of the cause of action did arise in Calcutta. The authorities to which 
I have been referred do not seem to me to carry the defendant’s contention far 
enough. They only establish that where there is an additional cause of 
action for the first time brought to light at the trial, the Court has no jurisdic- 
tion to entertain the suit, inasmuch as it is a materially different cause of 
action from that originally sued on. This applies to the case of both 
defendants. 

The next defence is a defence under the Statute of Limitation, and is 
common to both statements of defence. I deal with it treating both defend- 
ants as being partners. The rent claimed is rent which accrued from the 21st 
Ji.nuary 1894 to the 30th June 1898 under an agreement of the 7th December 
1893. In that agreement, which is signed by the defendant Buldeo Dass, he 
states that Sowbux Sureka has a house in Mandalay in which he has been 
living, and he says as follows : — 

“ 1 shall vacate the same to you on or before che 15th daylight side in 
Pous. If I make delay (in doing so) I shall pay [722] you rent (at) P s. 35, 
in letters thirty-five, per month for the upper and lower (storey). I shall pay, 
if I occupy (the same), otherwise not.” 

Now it appears that he did occupy the house and is occupying it up to the 
present time, and the rent sought to be recovered is the rent duo up to the 
30th June 1898. There was an agreement that the rates and taxes and repairs 
were to be defrayed by the landlord, and as a matter of fact an allowance has 
been made by the plaintiff in respect of all rates, taxes and repairs which have 
been proved to have been paid by the defendants, and the sum of Rs. 1,780-4-2 
sued for represents the balance. 

The plaintiff relies upon an acknowledgment as taking the case out of the 
Statute of Limitation, namely, a letter of the Hth September 1397 written by 
Buldeo Dass Jowala Persaud, as follows: — (reads letter of 8th September, 
ante p. 718). 

The account referred to in this letter included the rent of the house 
at Mandalay. 

In addition to this there is a letter of the 5th April 189G from Buldeo Dass 
Jowala Persaud, as follows : — (reads letter of 5th April 1896, ante p. 717). 

This is a clear admission bv Buldeo Dass Jowala Persaud, whoever W'..re 
the n[)embers of that firm, that they would pay this rent as per account, and 
the account rendered by both defendants sots forth accurately the rent claimed. 
There is also a letter from the defendant Buldeo Dass’ solicitors, dated the 17th 
April 1897, in which they state to the effect that the defendant Buldeo Dass 
does not dispute the amount of the rent due, but they say that he claims to 
set-off certain items as against it which would reduce the amount due : — (reads 
letter of 17th April 1897, ante p. 717). 

These letters constitute in my opinion a sufficient acknowledgment of the 
debt to take the case out of the statute. 


18 CAL.— 69 
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Mr. Dunne referred to the old case of Prance v. Sympson, (1854) 1 
Kay, 678, in which it was held that where there was an admission that there 
was an open account between parties an undertaking to pay was to be implied. 
I find that the case is commented upon in a [728] more recent case 
by Mr. Justice Kay, viz., in the case of Banner v. Berridge, (1881) L. R., 18 
Ch. D., 254. Mr. Justice Kay refers to Prance v. Sympson, (1854) 1 Kay, 
678, and at page 273 he says ; “But be that as it may, Mitchell's Claim, (1871) 
L. R., 6 Ch., 822, certainly shews in the plainest possible manner that it was 
Xiord Justice Mkllish\s opinion that if there was an admission that an account 
must bo taken, and that there was a right to have it taken, it would be con- 
sistent with principle, aiid with the previously decided cases, that you must 
infer from tliat a promise to pay. If I may venture to express my own opinion 
upon the subject, that seems to me to be quite reasonable. I suppose there is 
no doubt at all about the law that, if there be an unqualified admission of a 
debt, that acknowledgment implies a promise to ])ay ; and surely it seenns 
quite as reasonable that if there is an unqualified admission that there is a 
l>ending account between two parties which has to be examined, that is, pending 
in the sense that it is not a settled account binding upon them, hut is an 
account which either party is at liberty to examine, surely it is reasonable to 
say that the admission that there was such a pending account is an admission 
from whicli you may infer a promise that when the account is settled the 
balance shall he paid It seems to me that hero the principle is carried a 
little further than in the case of Prance v. Symplon, M854) 1 Kay. 678. 

These letters satisfy me that there was a sufiicient acknowledgment of this 
debt in respect of rent to take the case out of the statute. 

Now I come to the question of the Statute of Limitation in regard to the 
sale of the goods. In this case the statement of claim inaccurately describes 
the cause of action as for the price of goods sold by the plaintiff to the 
defendants, but the parties understood perfectly well that it was in respect of 
the goods entrusted to the defendants for sale that the action was brought. 
The error in the claim is trivial, and may properly I think be rectified. The 
goods being entrusted to [724] the defendants for sale on behalf of Sewbux 
Sureka they became the agents of Sewhux Sureka for the sale of the goods 
and liable to account as such. That being so, the contention of Mr, Chowdhry 
that the Statute of Limitation would run the moment any particular item of 
the goods was sold is unsustainable. The law is very clearly laid down in the 
case of Babu Ram v. Ram Dayal, (1890) I. L K., 12 All., 541, and it seems 
to me that that case governs the present. In that case the plaintiffs were 
merchants trading at Agra and they consigned at different dates in 1881, 162 
bags of jeera or cummin seeds to the defendants on commission sale. On the 
8bh December 1881, the defendants sent the plaintiffs an account of 119 out 
of the 152 bags. No account was ever rendered of the 33 bags which were 
sold in January 1882, and the plaintiffs made no inquiry and took no action 
regarding these hags until the 27th December 1886, when they demanded from 
the defendants the price realised on sale of the 33 bags, the demand being 
refused. The suit wa.s in.stituted, and in the Munsif’s Court, as also in the 
Court of the District Judge, who agreed with the Munsif, the action was 
dismissed on the ground that it w’as barred by the Statute of Limitation, the 
Court holding that on the sale of each bag of the cummin seed the statute 
began to run, and also on the ground that the plaintiffs were guilty of laches 
and delay in not prosecuting their claim until after the lapse of six years. 

On appeal, the decision of the Lower Ap[)ellate Court was reversed by 
Mr. Justice Broduurst and Mr. Justice Tyhrkll, and at page 545 they say as 
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follows: “ It was argued with much ingenuity that under section 201 of the Con- 
tract Act the agency had terminated immediately on the sale of the goods by the 
business of the agency fading completed. But section 218 of the same statute 
provides that an agent is bound to pay to his principal all sums received on 
his account. Clearly then the business does not terminate on receipt of the 
money by the agent, inasmuch as there is a subsequent obligation to account 
for the sums and to pay them. Moreover, there was no allegation that their 
business relation had terminated when the action was brought in the Court 
[726] below, and there was no justification in law or in fact for holding that 
the agency terminated as soon as the defendants sold the proper Applying, 
therefore article 89 of the Limitation Act, the suit is not barred and the case 
must go back to the Court of First Instance.” The headnote of the case is as 
follows : “ Where an agent for the sale of goods receives the price thereof.^the 
agency does not terminate, with reference to sections 201 and 218 of the Con- 
tract Act (IX of 1872). until he has paid the price to the principal ; and a 
demand made by the principal for an account of the price is made during the 
continuance of the agency ’ within the meaning of Schedule II, article 89 of 
the Limitation Act (XV of 1877) ; and a suit by the principal to recover the 
price is. therefore, within time if brought within three years from the date of 
such demand. The agency does not terminate immediately on the sale of the 
goods. It does not terminate at the time when the plaintiff obtained knowledge 
of the defendants' breach of duty.” 

That decision seems to me to govern the present case ; according to it the 
Statute of Limitation will not begin to run until the agency is determined. As a 
matter of fact the agency does not appear to be determined in this case <ts yet, 
because until the defendants have fully accounted the agency is still subsisting. 

This being so it is unnecessary for me to refer to the letters which have 
been relied upon by the plaintiff as in any case taking the case out of the 

statute as amounting to acknowledgment in writing, signed by the defendants, 
or their agent, of the existence of this agency debt. 

The only other point in the case is that raised by Mr. Sinha on behalf of 
his client, namely, that he never was a partner in the firm of Buldeo Dass 
Jowala Persaud. The eyidence is altogether one way. Jowala Persaud has not 
come forward to give evidence and to deny that he was a partner in this firm. 
The clearest evidence is given by Heera Lall that Jowala Persaud carried on 
business here in Calcutta, that ho paid money for the firm, that he attended to 
the business and wrote letters in reference to the business, and I see no reason 
to doubt that that evidence is truthful. I do not think be took as prominent a 
part [726] in the Calcutta business as Buldeo Dass, but the evidence satisfies 
me that he did take a part as a partner, and held himself out to the public as 
being a partner with Buldeo Dass his father. But if there were any doubt as 
to the truth of the oral evidence which has been given, it seems to me that the 
letters which were written by Jowala Persaud himself would clear away such 
doubt. Amongst others there is a letter, exhibit IV. written by J owala Persaud, 
in which towards the end he refers to certain rubies which were in the custody 
of the present plaintiff and he says as regards these particular rubies : “ The 
rubies belonging to you and ourselves in partnership must be sold either at a 
high or a low price.” Jowala Persaud treats himself in this letter as beii^g a 
partner with his father Buldeo Dass, and refers to these rubies as being property 
belonging to himself and his father as partners. Again in the letter, exhibit K, 
which letter is signed by Buldeo Dass Jowala Persaud, and in the letter, exhibit 
M, which is written by Buldeo Dass Jowala Persaud, there is an acknow- 
ie^ment that there is an account outstanding between the plaintiff and 
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def6ndants ; in the letter, exhibit 0, written by Buldeo Dass Jowala Persaud 
the defendants refer to this account as an account for which they were both 
liable. 

Upon this evidence I can only come to one conclusion, and that is that 
Jowala Persaud was a partner in this firm, and on all grounds, therefore, I 
decide in favour of the plaintiff for the amount of principal proved to be due 
namely, in respect of rent lis. 1,780-4-2 and in respect of the goods Rs. 587-8-0 
The interest I disallow because tlie custom to pay interest which is alleged by 
the plaintiff' has not been established. I may state as regards the rates and 
taxes which I was asked at all events to set off against this debt, that there is 
no evidence whatever that any rates and taxes have been paid by the defendants, 
except a sum of Rs. 86 and some annas which had been allowed, and is 
credited in the accounts of the plaintiff. If additional rates and taxes have 
been paid the defendants will have an opportunity of setting off the sum paid 
against the rent which has accrued since this action was instituted. I decree, 
therefore, the amounts 1 have mentioned with costs on scale No. 2. 

[727] Attorneys for the Plaintiff : Messrs. Rally Nath Milter tf: 
Sarhadhicary, 

Attorney for the first Defendant : Babu A, N. (rhose. 

Attorney for the second Defendant: Bahu A, C\ Bose. 

D. S. 

N0T£8. 

[I In Maniiam Seth Seth Tiupchand, (1906) 33 Cal., 1047 P.C., the Privy Council 
held that an acknowledgment of liability if the balance on investigation should turn out to 
be against the person making the acknowledgment w’as sufiiciont. 

See also (1903) 30Cal., 699 , (1903) 31 Cal., 195 ; (1908) 13C.\V.N.. 212. the requirement 
in these cases that the acknowicdginentshoula be unconditional cannot be supported after the 
Privy Council’s discu.ssion of the quchtioii in 33 Cal , 1017, at 1049. 

11. .-^s regards Receivers, see also 34 Cal., 305 . 5 C.L.J., 270. J 

[26 Cal. 727] 

APPELLATE CIVIL. 

The Will April, 18U9. 

Present : 

Mr. Justice Ghose and Mr. Justice Baner.tee. 


Durga Charan Mandal and anotlier ludginent-Debtors 

versus 

Kali Prasanna Sarkar and another Decree- holders and 


Auction -purch asers. * 

Civil Procedure Code (Act XIV of 1HH2), sections 2 200 and Sib 
— Questions for Court executing decree — Sale of an occupancy 
holding not transferable by custom in execution of a decree 
for arrears of rent obtained by a co-sharer landlord 
— Effect of such a sale — Bengal Tenancy Act 
(Vill of 1 8H5), sections 22, 05, 7S and 188. 

A decree for rent obtained by some of certain co-sharer landlords and not by the whole 
body of them, is not a decree under the Bengal Tenancy Act. 

* Appeal from Order No. 447 of J898, against the order of Babu Debendra Lai Shome, 
Subordinate tludgc of Backergunge, dated the 29th of September 1898, reversing the order of 
Babu Govinda (ropal Gupta, Munsif of Perossepur, dated the 27th of May 1898. 
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Prem Citand Nttsker v. Mokshoda Debi, (1887) I. L. R., 14 Cal., 201, and Jugobundhu 
Pattuck V. Judu Ghose Alkuahi, (1887) I. L. R., 15 Cal., 47, referred to. 

An occupancy holding which is nob transferable by custom, as also the interest of the 
judgment-debtor in the said holding, are not saleable in execution of such a decree. 

Bhiram Alt Shaik Shikdar v. Qopi Kanth Shaha, (1897) l.L.R. , 24 Cal., 355, referred to. 

A judgment-debtor, whose occupancy holding, which was not transferable by custom, had 
been sold in execution of a decree for rent obtained by some of the co-sharor landlords, 
objected to the application made by the auction-purchaser after the confirmation of the sale 
for delivery of possession of the said holding, on the ground that the sale was illegal. 

P 28 ] ITeld, that the confirmation of sale was no bar to the application that was made 
by the judgment-debtor to have it declared that in execution of such a decree the holding 
could not be sold, the question being one which related to the execution, discharge, and 
satisfaction of the decree. 

Basti llavt v. Fattu, (1886) I. L. R., 8 All., 146, referred to. 

The facts of the case are shortly these : The judgment-debtors were two 
brothers, whose property, an occupancy holding, was sold in execution of a 
decree for rent obtained by some of the co-sharer landlords. The decree-holders 
purchased the holding. After the purchase one of the brothers applied to 
have the sale set aside under section 311 of the Code of Civil Procedure, but 
thr-t application was rejected. The sale was in due course confirmed and a 
certificate of sale w^as granted to the auction-purchasers. An application was 
made by them under section 318 of the Code of Civil Procedure for delivery of 
possession, whereupon the other brother put in a poticion, objecting to the sale 
on the ground that there was no saleable interest in the property, and also 
opposing the application of the decree- holders under section 318 of the Civil 
Procedure Code. 

The Munsif, upon the evidence, held that the occupancy holding of the 
judgment'debtor was not transferable by custom and tlierefore not saleable, 
and rejected the decree- holder’s application for delivery of possession. 

On appeal the Subordinate Judge set aside the decision of the first Court, 
disallowed the objections of the judgment-debtors, and ordered the sale to he 
confirmed. 

Against this decision the judgment-debtors appealed to the High Court. 

Babu (thunder Kant Sen for the Appellants. 

Babu Joy Gopal Ghosha for the Respondents. 

The judgment of the High Court (Ghose and Banerjee, JJ.) was as 
follows : — 

This is an appeal which arises out of two applications, one made by the 
judgment-creditors, who are also the auction-pur- [729] chasers at a sale in 
execution of the decree under section 318 of the Code of Civil Procedure, for 
an order for delivery of possession of the property purchased by them, and the 
other by the judgment-debtors under section 241 of the Code, objecting to the 
propriety of the sale, and asking, in effect, that the sale be set aside. 

The decree in question was obtained on the 24th April 1894. It purports 
to bo a decree for rent, and it was made in a suit instituted by certain fractional 
shareholders of a zernindari. Having obtained this decree in respect of their 
share of the rent they brought the property in the occupation of the defendants, 
the judgment-debtors, and in respect of which the rent was claimed, to sale on 
the 5th of June 1896, and purchased it themselves* The sale seems to have been 
confirmed on the 14th July 1896. They then applied for an order under section 
318 of the Code for delivery of possession. Thereupon, as already indicated. 
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the judgment-debtors came in, in the first place, opposing the application of the 
decree-holder under section 318, and secondly insisbing that the sale itself was 
bad and should, therefore, be set aside. 

It is unnecessary to refer to the earlier stages of the proceedings in the Courts 
below in connection with this matter. It issuflicient to say that the last order 
that was made by the Court of First Instance on the 27th May 1898 was to the 
effect that the sale being a sale of a kursa holding was not a good sale, for the 
raiyat had no disposing power in it, and accordingly set aside the sale, though 
the actual words used in the judgment were to the effect that the property was 
not saleable, but which, we understand, really amounted to an order setting 
aside the sale. 

On appeal against this order by the purchasers, the Subordinate Judge has 
held, having regard to the provisions of sections 22, 65 and 73 of the Bengal 
Tenancy Act, that, in execution of a decree for rent, the occupancy right 
possessed by the defendants, judgment-debtors, was capable of being sold, 
though the decree itself was obtained by certain co-sharers in the zemindari. 
He has, however, observed that the other co-sharers might refuse to recognise 
the purchase on the part of the decree-holders; but that so far as the judgment- 
debtors [730] are concerned, it is not open to them to contest the right of the 
decree-holders to bring to sale the holding in question. Accordingly he has 
ordered that the sale he confirmed, and tiiat the objection of the judgment- 
debtors he disallowed. 

It seems to us that the initial mistake that the learned Subordinate Judge 
has fallen into is this : He has regarded the decree in execution of which the 
property was sold as a decree under the Bengal Tenancy Act. The decree no 
doubt was a decree for rent, hut it was obtained by some of the co-sharers in 
the zemindari, and not by the whole body of zemindars ; and therefore it could 
not be regarded as a decree under the Bengal Tenancy Act (See in this connec- 
tion section 188 of the Bengal Tenancy Act and the cases of Prem Chand 
Nusknr Mookshoda Dehi, (1887) I. L. R., 14 Cal., 201, and Jugohimdhu 
Paituck v. Jadu Ghoae Alkushi, (1887) 1. L. R., 15 Cal., 47. 

If it was not a decree under the Bengal Tenancy Act, it is obvious that 
the proceedings in execution thereof could only be in accordance with the 
provisions of the Code of Civil Procedure, and not with those of the Bengal 
Tenancy Act. The decree may well he regarded as a decree for money, in execu- 
tion of which the property or rather the right, title and interest of the raiyat 
defendant in it Avere sold, if such right, title and interest in the holding W'ere 
saleable under the law. The question that here arises is whether, having regard 
to the provisions of section 266 of the Code of Civil Procedure, the holding was 
saleable ; w'hether the raiyat had a disposing power in it. If he had not, it is 
obvious that it could not be sold in execution of the decree obtained by certain 
fractional shareholders in the zemindari. 

The Court of First Instance, in the judgment to which we have already 
adverted, held that the holding was not saleable by custom or otherwise^ 
but the Subordinate Judge has rather assumed than found that it was saleable. 
It has, however, been contended before us by the learned Vakil for the 
respondent that the sale having already been confirmed the question is no longer 
an open question between the parties, but it seems to us that the confirmation 
[781] of sflle is no bar to the application that has been made by the judgraent- 
> debtors to have it declared that in execiiiion of the decnn) obtained by certain 
CO sharers in the zemindari the holding could not be sold ; that he had no 
disposing power in it : and that therefore the sale has passed no interest 
whatever to the ))urcha8er. The enquiry which should have to be made upon 


470 



KALI PBA$ANNA SABKAR &c. [1899] l.L.R. 26 Cal. 782 


an application like this would be an enquiry under the provisions of section 
244 of the Code of Civil Procedure, uncontrolled by the provisions of sections 
311 and 312, which deal with irregularities in the conduct of sale and the 
confirmation of sale where such irregularities are not made out. In the case 
of Basti Bam v. Fatiu, (1886) I. L. R., 8 All., 146, decided by a Full Bench of 
the Allahabad High Court, where a judgment-debtor, whose occupancy tenure 
had been sold in execution of a decree for money, brought a suit against the 
purchaser for recovery of the property, on the ground that the sale of the 
occupancy right in execution of the decree was illegal and void, being in contra- 
vention of the provision of , the Rent Act which obtains in the North-West 
Provinces, it was held that the question involved in the suit was one of the 
nature referred to in section 244 (c) of the Code of Civil Procedure as deter- 
minable only by order of the Court executing the decree, and that the suit was, 
therefore, not maintainable. lu delivering the judgment of the Court 
Mr. Justice Oldfield made the following observations, which are pertinent to 
the present enquiry : “ In the case before us, the judgment-debtor has sued the 

auction -purchaser to recover the property sold in execution of the decree, on 
the ground that the property, which is a tenant’s right in land, is not by law 
saleable in execution of decree. This question is one which arose between the 
plaintitl judgment-debtor and the decree- holder, who is also the purchaser, 
and was determined against the former by the Court which executed the decree 
prior to the sale, and it is a question which must be considered to relate to 
the execution, discharge, or satisfaction of the decree. It is in effect whether 
any property was liable to attachment and sale to satisfy the decree. Certain 
things are by section 26G of the Code of Civil Procedure not liable to attachment 
and sale. The question regarding liability to attachment and sale arising out 
of the [732] provisions of section 266 of the Code of Civil Procedure would 
clearly be questions w’ithin the meaning of section 244 of the Code of Civil 
Procedure. The question of the liability of the property, the subject of this 
suit, to attachment and sale, arises out of a provision in the Rent Act ; but 
equally with questions under section 266 of the Code of Civil Procedure, it 
is one which falls within the meaning of section 244 of the Code of Civil 
Procedure.” We concur in these observations. 

But then a difficulty arises in this wise : An order for sale was made, and 
in furtherance of that order, the property was sold, whatever may be the 
effect of that sale. If the judgment-debtors were parties to that order, or were 
aware of it, and did not appeal against it, they are now precluded from question- 
ing the propriety of that order, and consequently of the sale that has taken 
place under that order. They say, however, in their application, to which we 
have already referred, that they were not aware of the proceedings in attach- 
ment of this property, nor of the proceedings in connection with the snlo thereof, 
clearly indicating that they were not parties to the order for sale; and they 
say that this was owing to the fraud on the part of the decree- holders. The 
Courts below have not gone into this question. In the view we take of this 
case it would be necessary to enquire into the matter and determine whether 
the judgment-debtors were parties to the order for sale or were aware of it. If 
this question be answered in the affirmative, then we are clearly of opinion 
that it is not open to them now to question the propriety of the sale that has 
already taken place. 

The learned Vakil for the respondent has, however, argued that, assuming 
that, by custom or usage, the holding in question is not saleable, yet the interest 
of the judgment-debtors, whatever that might be worth, is saleable, and that 
it is certainly saleable at the instance of an execution -creditor, the contention 
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being that the sale would be a sale onl^^ of the right, title and interest of the 
judgment'debtors in the property in question. I?i the case of Bhiram AH 
Shaih Shikdar v. Gopi Kanth Shaha, (1897) I. L. K., 24 Cal., 355, decided by 
Mr. Justice Banerjee and Mr. Justice Eampini, whore a question somewhat 
similar to the one now before us was raised and discus.sed, the following 
[788] observations, occurring in the judgment, are pertinent to the question 
now before us. After referring to the provisions of some of the sections of the 
Bengal Tenancy Act, wliich have been quoted in the judgment of the Court of 
Appeal below in this case, those learned Judges said as follows : That no 
doubt makes on occupancy holding saleable at the instance of the landlord in 
execution of a decree for rent ; but though that is so, it does not follow from 
that that an occupancy holding is saleable at the instance of the occupancy 
raiyat or of any creditor of his other than his landlord seeking to obtain satis- 
faction of his decree for arrears of rent (the word " landlord *' here used we 
take to refer to the whole body of landlords) “ such an inference is. in our 
opinion, clearly negatived by the absence in chapter V of any provision relating 
to the transferability of occupancy holdings. Nor does section 73 warrant any 
contrary conclusion, seeing that there are cases in which occupancy raiyats 
may transfer tlioir holdings without the consent of the landlord ; we mean cases 
in which such holdings are transferable by custom or local usage” and so on. 

We think, having regard to the observations we have just referred to, that 
if the holding was not saleable according to custom or usage, it was not open 
to the creditors (for we cannot regard the decree- holders in this case in any 
other light than mere creditors) to bring to sale the interest of the occupancy 
raiyat in this holding, that it is open to the latter, having regard to the provi- 
sions of section 2G6 of the Code of Civil Procedure, to raise the objection which 
they did raise in the Court below, namely, that the holding was not a saleable 
property. 

We observe that the Court of Appeal below has come to no decision or 
finding upon the question, whether the holding was saleable either according to 
custom or usage. When this case is taken up again under the order of remand 
that we propose to make, this matter wdl also have to ho gone into. 

Upon these grounds we think that the order of tlie Court below should be 
set aside and the case .sent hack to that Court for retrial witli reference to the 
foregoing observations. Coats will abide the result. 

S. C. G. Appeal allowed ; cane remanded. 

NOTES. 

[ I. As regards the question of saleability in execution, of an occupancy holding, see also 
(1913) 20 I.C., 273 (Cal.) : 18 C.Ii.J., 564 ; Dayamayi v. Ananda Mohan Hoy Owivdhury, 
(1914) 42 Cal, 172 ; (1910) 37 Cal., 687 : 14 C.W.N., 779 ; (1906) 11 C.W.N., 83 ; (1903) 7 
C.W.N., 672 ; 4 C.W.N., 571 ; 27 Cal., 187. 

II. A fractional co-sharer who has obtained a decree for his share of the rent cannot hoII 
the tenure or holding 26 Cal., 937 ; 29 Cal., 219 ; 30 Cal., hhO ; .32 Cal., 680 ; 10 C.W.N., 
176 : 35 Cal., 774 ; 13 C.W.N., 746 : 9 C.L.J,, 479 ; 16 C.W.N. , 1006 : 10 C.L.J.. 879. See 
also 8 C.W.N., 472; 5 C.W.N., 763 ; 5 C.L.J., 235. 

In Vramada Sath Hoy v. Ramani Kanla Roy, (11K)7)35 Cal.. 331, the Privy Council hold 
that an agreement to pay rent to co-sharers separately might establish the right to buo Bepa- 
rately for the several rents but that it in no other rcKpects modified the terms of the holding. 

III. The question of saleability in tenure falls within .sec. 47 of the Civil Procedure Code, 

1908 (1899) 27 Cal., 187 ; (1899) 27 Cal., 415 ; (1900) 27 Cal., 810 ; (1901) 29 Cal.. 64 ;(1904) 

10 1 10 ; (1905) 27 All., 702 ; (1907) 9 C.W.N., 972 ; (1907) 35 Cal., (51 : 11 C.W.N.. 

1011 : G C.L.J. .320 ; (1907) 29 All., 612. J 
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[784] The 22nd March, 189V, * 

Present : 

Mr, Justice Banerjee and Mr. Justice Rampini. 

Mukhoda Daasi Defendant No. 1 

versus 

Gopal Chunder Dutta, (Plaintiff), and others Defendants Nos. 2 and 3.* 

Sale in execution of decree — Mortgage decree. Sale in execution of — Purchase by a 
third party, while the decree and the order for sale are valid — E^cct 
on sale of reversal of ex parte decree — Right of 
redemption of mortgagor. 

A mortgagor is not entitled to redeem the property which was purchased by a third party 
at a sale held in execution of an ex parte mortgage decree and confirmed whilst the ex parte 
•decree was still in force, though the said decree was set aside and subsequently reaffirmed 
after trial. 

The plaintiff brought a suit upon a registered mortgage bond executed by 
defendant No. 1 for a consideration of Rs. 100. This suit was heard and decided 
rx parte against defendant No. 1 alone, and in execution of that decree the 
mortgaged property was sold and purchased by a third party. The whole of 
the decretal amount not having been realized by the sale, the plaintiff followed 
•some other property of defendant No. 1, whereupon she appeared and applied 
to set aside the e.r parte decree, and the application was granted. On the case 
coming on for trial again she pleaded that defendant No. 2 was the rightful 
owner of the property in suit ; that she was benamdar for defendant No. 2 by 
whom she was prevailed upon to execute the mortgage in suit ; that no con- 
sideration-money was paid for the mortgage bond ; and that therefore she was 
not liable for the debt due thereunder. It was also urged by her that the 
auction- purchaser defendant No. 3 was not a bona /fdc purchaser, but was a 
benamdar for the plaintiff. 

The Munsif, upon the evidence, held that the defendant failed to substan- 
tiate her pleas, and passed a personal decree against defendant No. 1 for the 
sum remaining due after part satisfaction of the debt realized by the sale 
proceeds of the mortgaged property. 

On appeal to the Subordinate Judge, a new point was taken by the defend- 
ant No. 1, that the ex parte mortgage decree having [735] been set aside, the 
sale which took place in accordance with that decree could not stand, and that 
an opportunity should be given to her to redeem the mortgaged property by 
paying to the auction-purchaser the amount of the purchase money. The 
Subordinate Judge decided against it and dismissed the appeal. 

Against this decision the defendant No. 1 appealed to the High Court. 

Dr. Ashutosh Mookerjee for the Appellant. 

Babu Jagat Chunder Banerjee for the Respondents. 

The judgment of the High Court (Banerjee and Rampini, JJ.) was 
as follows : — 

Banerjee, J. — The question raised in this appeal, which aidses out of a 
suit to enforce a mortgage, is, whetlier upon an ex parte decree made in a 

* Appeal from Appellate Decree No. 1751 of 1897, against the decree of Babu Kajeodra 
Kumar Bose, Subordinate Judge of 24-Porgunnahs, dated the 17th of August 1897, confirm- 
ing the decree of Babu Jadupati Banerjee, Munsif of Alipiir in that district, dated the 4!;h 
of March 1897. 


18 CAL.— 60 
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morti^age suit being set aside, and subsequently reaffirmed after trial, the 
mortgagor becomes entitled to redeem the property, not only as against the 
mortgagee, but also as against a third party who purchased it at a sale held 
in execution of the ex parte mortgage decree and confirmed whilst the ex 
parte decree was still in force. 

The Court of Appeal below has answered this question in the negative^ 
relying upon the cases of Bewa Mahton v. Bam Kishen Singh, (1886) I. L. R., 
14 Cal., 18; L. R, 13 I. A., 106; and Zain-ul-Abdin Khan v. Muhammad 
Ashqar All Khan, (1887) I. L. R, 10 AIL, 166 : L. R., 15 I. A., 12. 

In second appeal it is contended on behalf of the defendant, mortgagor, 
that the decree of the Lower Appellate Court is wrong in law, and that the 
cases relied upon in the judgment of the Court below, which are cases of sale 
in execution of money -decrees, are distinguishable from a case like the present, 
in which the auction-purchaser, whose rights have been held to remain 
unaffected by the subsequent reversal of the decree in execution of which he 
made his purchase, was an auction -purchaser in execution of a mortgage decree. 

We are of opinion that so far as the present question is concerned, there 
is no real distinction between an auction-purchaser [736] at a sale in execu- 
tion of a money decree and an auction-purchaser at a sale in execution of a 
mortgage decree. The way in which the learned Vakil for the appellant 
sought to distinguish tliis case from the enses relied upon by the Lower 
Appellate Court was this ; He contended in the first place that the reason of the 
rule in the cases of Bewa Mahton v. Bam Kishen Sniph, (1886) 1. L. R., 14 Cal., 
18: L. R, 13 I. A. 106, and Zain-uUAbdia Khan v. Muhammad Ashgar AH 
Khan, (1887) I. L. R., 10 All., 166: L. R., 15 I. A., 12, was the same as the 
reason for the decision in the case of Jan Ah v. Jan Ah Chuwdry, (1868) 1 
B. L. R., A. C., 56 : 10 W. R., 154, wdiich is stated in the following passage in 
the judgment in the last mentioned case : “ If the sale of the chattel should be 
avoided the vendee would lose his chattel and his money too and thereupon a 
great inconvenience would follow ; ” and he argued tiiat that was a reason which 
could not hold good in the case of a sale in execution of a decree in a mort- 
gage suit, as the mortgagor being required to redeem the property the mortgage 
money will always go to recoup the auction-purchaser. He also argued that 
in the case of a sale in execution of an ordinary money decree, the reversal of 
the decree does not amount to a reversal of the order for sale, under which the 
sale in execution was held, but that the reversal of a decree in a mortgage suit 
means, and, in terms carries with it, a reversal of the order for sale which is 
part and parcel of the decree itself. In the second place it was argued that as 
a purchaser at a sale in execution of a mortgage decree acquires all the 
interest that the mortgagor and mortgagee can jointly transfer, and that as, if 
the decree-holder had been the auction -purchaser, the reversal of the decree 
would result in the reversal of the sale, the purchase at a sale in execution of 
a mortgage decree being, in part at least, the representative in interest of the 
mortgagee decree- holder, the purchase by him would become inoperative upon 
the reversal of the mortgage decree. 

We are of opinion that these contentions ought not to prevail. With refer- 
ence to the first contention, we would observe that the real reason for upholding 
a sale, notwithstanding the subsequent reversal of the decree, in execution of 
[737] which it takes place, is stated in the judgment of the Privy Council in 
the •case of Bewa Mahton v. Bam Kisl^n Singh, (1886) I. L. R., 14 Cal., 18 : 
L. R., 13 1. A., 106, in these words : ** To hold that a purchaser at a sale in 
execution is bound to inquire into such matters would throw a great impedi- 
ment in the way of purchases under executions. If the Court has jurisdiction, 
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a purchaser is no more bound to inquire into the correctness of an order for 
execution than he has as to the correctness of the judgment upon which the 
execution issues." In other words, a sale in execution of a decree at which a 
third party becomes the purchaser is upheld, notwithstanding the subsequent 
reversal of the decree, because otherwise there will be less inducement to 
intending purchasers to buy at an execution sale, and consequently less chance of 
property fetching proper value at such sales. So again in the case of Zain-ul- 
Abdin Khan v. Muhammad Ashgar Ali Khan, (1887) I. L. R., 10 All., 166: 
L. R., 15 I. A., 12, their Lordships of the Privy Council observe : “ It appears 
to their Lordships that there is a great distinction between the decree- holders 
who came in and purchased under their own decree, which was afterwards 
reversed on appeal, and the bona fide purchasers who came in and bought at 
the sale in execution of the decree to which they were no parties, and at a 
time when that decree was a valid decree and when the order for the sale was 
a valid order.” 

There is no real distinction between the two cases, namely, the case in 
which a sale takes place in execution cf a money decree and that in which a 
sale takes place in execution of a decree on a mortgage, by reason of the order 
for sale in the one case being distinct from the decree and in the other case 
being part of the decree itself. In both cases, the order is a valid order as 
long as the decree remains unreversed, and in both cases it would lose its 
force upon reversal of the decree. Nor is there any real distinction between 
the two classes of cases by reason of the money paid by the auction-purchaser 
being irrecoverable in the one case and recoverable in the other, as will 
appear from the following considerations. 

[738] The property sold in execution of a mortgage decree would not 
necessarily sell for exactly tiio amount of the mortgage debt. In many cases 
it may sell for more, and the difference between the anmuntof the mortgage 
debt, which will go to the decree-holder, and the purchase-money, might, 
before the decree is reversed, he seized and taken out of Court by any creditor 
of the mortgagor, in which case the mere fact of any subsequent decree order- 
ing redemption of the mortgaged property may not he sufficient to reimburse 
the auction -purchaser. 

Then, again it may bo that the decree made after the reversal of the 
decree, in execution of wliich the sale took place, may be for a very much 
smaller amount, in which case also an order for the redemption of the mort- 
gaged property w^ould not reimburse the auction -purchaser. It was argued 
that in such cases the Court might put the judgment-debtor to terms. So 
might the Court do in any case in which a sale in execution of a money decree 
takes place ; but that has not been considered a sufficient reason for holding 
that, after the reversal of the decree, the sale ought to be held liable to i-eversal 
when a third party was the auction -purchaser. 

Then as to the second branch of the appellant’s contention, although it is 
true that the purchaser at a sale in execution of a mortgage decree may avail 
himself of the rights of the mortgagee, for certain purposes such as to meet the 
claim of any subsequent mortgagee, or other person claiming any right to the 
property created after the date of the mortgage, still it could not be said that 
he was for all purposes a representative of the mortgagee decree- holder; and in 
80 far as the rights claimed by the auction -purchaser are derivable from the 
mortgagee decree-holder, those rights will be available or not, according as the 
mortgage decree stands or not. In the present case no such question arises. 

We should add that though the ex parte decree was set aside it has subse* 
quently been practically reaffirmed ; in other words, according to the facts found. 
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it api^^ars that the same decree that was originally made would have been 
made if the suit had been a contested suit from the beginning. We should also 
add that the [7391 defendant No. 1 who is the sole appellant before us, in her 
defence disclaimed all interest in the property sold. 

We are unable on the grounds suggested in the argument for the appellant 
to distinguish this case from the class of cases in which the rule has been laid 
down that where a third party purchases in execution of a decree whilst that 
decree is in force, the subsequent reversal of that decree cannot affect his rights. 
The fact that the decree in execution of which a sale took place was an ex parte 
decree subsequently set aside, might perhaps under certain circumstances form 
a ground for distinguishing the case of such a sale from the cases cited. But 
it is unnecessary to consider this point, as it was not raised in this Court or in 
the Courts below, and as, moreover, the appellant before us in her written 
statement in the first Court disclaimed all interest in the property sold. 

The appeal therefore fails and must be dismissed with costs. 

S. C. G. Appeal dismissed. 

NOTES. 

[ See albo (1900) 22 All., 377 ; (1900) 23 All.. 26 ; (1909) 1-3 C.W.N., 710.] 


[ 26 Cal. 739 ] 

The 26th April, 1699. 

PBESENT : 

Me. Justice Ghose and Mr. Justice Banerjee. 


Assanullah Bahadur Plaintiff 

vers 2 is 

Mohini Mohan Das and others Defendants.’^ 


Landlord and Tenant — Accretion to parent estate. Assessment of rent in respect 
of — Reg. XI of 1825, section 4>, cl. (l) — Act Xof 1855, section 1 — Beg. 

VII of 1832-- Act IX of 1847— Act XXXI of 1858-- Bengal 
Tenancy Act {VIII of 1885), section 52. 

In a suit brought by the tnhikdnr of a certain mouzah against the dur-talukdar for a 
declaration that ho was entitled to get rent at a certain rate annually, also for arrears of 
rent at that rate, and in the alternative for compensation for use and occupation of the dis- 
puted land which wa.s an accretion to the Huidjnouzah, and in respect of which a settlement 
was made with him by Government treating it as a separate estate, the defence (inter alia) 
was that the suit was not maintainable unless a rent was assessed in the first instance, and 
that no arrears of rent could be claimed as there was no relationship of landlord and tenant 
between the parties. 

* Appeal from Appellate Decree No. 2373 of 1897, against the decree of Amrita Lai Pal* 
Subordinate Judge of Dacca, dated the 17tb of September 1897, affirming the decree of Babu 
liepin Behary De, Munsif of Kaligunge, dated the 4tb of January 1897. 
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[ 740 ] Held, the landlord could not treat it as a separate tenure altogether ; that the* incre- 
ment was to be regarded as part of the parent estate, and treating it as part and parcel of the 
parent estate he was entitled to get assessment of rent on the disputed land ; but ho was not 
entitled in the suit to back rent or compensation for uso and occupation. 

The plaintiff as lessee under Government, of a certain dearah mehal 10,842 
of the Dacca Collectorate, from April 1891 to March 1901, souglit to recover 
arrears of rent from 1299 B. S. to 1302 B. S., at a certain rate specified in the 
plaint, by adjudication of his right to obtain the same, or at any other rate 
which, on enquiry, might bo assessed by tlie Court for the use and occupation 
of the said mehal during the period in suit. The allegation in the plaint was 
that he was the proprietor of chur Rampore bearing Towjt No. 503t5 of the 
Tipperah Collectorate as well as lessee under Government of the aforesaid 
dearah mehal which was contiguous to it : that the defendants were the dur- 
talukdars under him of adi chur liampore ; that he attempted to collect rent 
from raiyats who liold land in the said dearah mehal, but they refused to pay 
rent to him on the ground that they had paid their rent to the defendants for 
such land ; that the defendants were in wrongful possession of the said dearah 
mehal, by collecting rent from the raiyats ; that the defendants who were only 
dur-talukdars of ash chur Rampore had no right to remain in possession of the 
dearah mehal by collecting rent from its raiyats without payment of a separate 
jama in respect of it for their use and occupation ; that on measurement of the 
dearah viehal by his own men the sum of Rs. 44-5 as. 11 pie. was assessed to bo 
its annual jamabandi, and that he was entitled to recover the sura of Rs. 39- 
14a8. after having deducted Rs. 4-10a8. as collection expenses, from the defend- 
ants as provided for in their dur-talukdan j)ottah ; that the defendants, not- 
withstanding repeated demands, did not pay the said jama together with cesses 
and interest, and therefore the present action w^as brought. 

The defence mainly was that the suit was not maintainable unless a rental 
was assessed in the first instance, and that the plaintiff was not entitled to 
claim arrears of rent as there was no relationship of land lord and tenant between 
the parties. The Munsif dismissed the suit, holding that inasmuch as there was 
no [741] relationship of landlord and tenant between the parties the action for 
recovery of arrears of rent would not lie. 

On appeal the learned Subordinate Judge confirmed the decision of the 
first Court. 

Against this decision the plaintiff appealed to the High Court. 

Babu Srinath Das, and Bahu Bussiinl Kumar Bose, for the Appellant. 

Bahu Sarada Churn Milter and Babu Jnanendro Mohan Das, for the 
Respondent. 

The judgment of the High Court (Ghose and Banerjee, JJ.) was as 
follows : — 

The plaintiff is the talukdar of mouzah c/z?^r Rampore, the defendant is the 
dur-talukdar of that property. Certain lands accreted to chur Rampore, and 
the Government, having taken proceedings, as we understand it, under Act 
XXXI of 1858 and Act IX of 1847, settled the accretion, treating it as a sepa- 
rate estate, with the talukdar, the plaintiff in the present case. Subsequently, 
this suit was brought claiming certain reliefs as against the defendant, the 
durdalukdar, in respect of the said increment. 

There are two or three contradictory statements in the plaint as to the 
position of the defendant, but ultimately it treats him as one entitled to hold 
the increment as tenant, and asks that it ho declared that the plaintiff is entitled 
to obtain annually Rs. 39-14-11 as rent from the defendant in respect of such 
lands, and that a decree lor rent in respect of the years from 1299 to 1302 at 
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the said rate be awarded. A ad as aa alternative relief it asks for oompeosa- 
tion for the use and occupation of the lands in question by the defendant. 

Both the Courts below have dismissed the suit, being of opinion, as we 
understand their judgments, that neither under the Bengal Tenancy Act, nor 
under the provisions of Regulation XI of 1825, is the plaintiff entitled to any 
of the reliefs clainiod by him in his plaint. 

Referring to Regulation XI of 1825, section 4, clause 1, we find it enacted 
that when land is gained by gradual accretion, [742] whether from the recess 
of the river or of the sea, it shall be considered an increment to the tenure of 
the person to whoso land or estate it is thus annexed, whether such land or 
estate be held immediately from Government by a zemindar or other superior 
landholder, or is a subordinate tenure hold by any description of under-tenant 
whatsoever. Provided that the increment of land thus obtained shall not 
’entitle the person in possession ot the estate or tenure to which the land may 
bo annexed to a right of property or “ penninenb interest therein beyond that 
possessed by him in the estate or tenure to which the land may be annexed,’* 
and so on. That is to say, the land thus formed by the gradual recess of a 
river or of the sea shall be considered an increment to the parent estate or 
tenure, or, in other words, it shall be regarded as a part of that estate or tenure 
the land having been gained by gradual accession. 

Referring in the next place, to Act XXXI of 1858, under which the Gov- 
ernment proceeded in settling the accretion with the landlord, wo find that, 
though under section I of that Act, it is competeut to the Government to settle 
the increment as a separate estate, yet under section 2 it is provided that : 
“ Nothing contained in the preceding section shall affect the rights of under- 
tenants in alluvial land under the provisions of clause 1, section 4 of Regula- 
tion XI of 1825. It shall be the duty of all officers making settlement of such 
land, whether the land be settled separately or incorporated with the original 
estate, to ascertain and record all such rights according to the rules prescribed 
in Regulation VII of 1822, and determine whether any and what additional 
rent shall be payable in respect of the alluvial land by the person or persons 
entitled to any under-tenure in the original sum,” and so on ; that is to say, 
whatever may be the mode adopted by Government in settling the increment, 
it would not affect the rights of any under-tenant in the same property — rights 
which he may possess under the provisions of the Regulation just cited. 

Now what are the rights conferred by clause 1, section 4, of Regulation 
XI of 1825 upon an under-tenant to wimse property land may accrete by 
gradual accession ? As we understand the [743] matter, the tenure-holder is 
entitled to possess the increment in the same right and upon the same footing 
as that upon which he holds the parent estate, see the cases of Gobind Monee 
Debia v. Dino Bundhoo Shaka, (1871) 15 W. R., 87, and Golam ALi v. Kali 
Krishna Thakur, (1881) 1. L. R., 7 Cal., 479 : 8 C.L.R., 517. What may be the 
limit of the demand which the landlord is entitled to make as against the 
tenure-holder, is not clearly prescribed by the section. 

In this connection we may refer to section 52 of the Bengal Tenancy 
Act, but before doing so it would be just as well to notice the last portion of 
olause 1, section 4 of Regulation XI of 1825, as it existed before it was repealed 
by the Bengal Tenancy Act. That portion ran as follows ; “ Nor if 
annexed to a subordinate tenure held under a superior landholder shall the 
under-tenant, whether a kh^idkasht raiyat holding a mourasi istemrari tenure 
at a fixed rate of rent per bigha or any other description of under-tenant liable 
by his engagement or by established usage to an increase of rent for the land 
annexed to his tenure by alluvion, be considered exempt from the payment of 
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any increase of rent to which he may be justly liable." The substance of this 
portion seems to have been embodied with modifications in section 52 of the 
Tenancy Act. That section runs thus : “Every tenant shall be liable to pay 
additional rent for all land proved by measurement to be in excess of the area 
for which the rent has been previously paid by him, unless it is proved that 
the excess is due to the addition to the tenure or holding of land which, 
having previously belonged to the tenure or holding, was lost by diluvion 
or otherwise, without any reduction of the rent being made." Sub-clause (h) 
speaks of abatement of rent which we need not consider. Then in clause 2 it 
is provided that in “ determining the area for which rent has been previously 
paid, the Court shall, if so required by any party to the suit, have regard to the 
origin and conditions of the tenancy, for instance, whether the rent was a con- 
solidated rent," and so on, and then clause 3 provides : “ In determining the 
amount added to the rent the Court shall have regard to the rates payable by 
tenants [7M] of the same class for lands of a similar description and similar 
advantages in the vicinity, and in the case of a tenure-holder to the profits to 
which he is entitled in respect of the rent of his tenure, and shall not, in any 
case, fix any rent which under the circumstances is unfair and inequitable," 
and so forth. 

Now reading this section with Regulation XI of 1825 and Act XXXI of 
1858, to which wo have already referred, it seems to us that, if the increment 
is to be regarded, as we think it ought to be regarded, as part of the parent 
tenure, the landlord cannot treat the increment as a separate tenure 
altogether, but that treating it as a part and parcel of the parerit tenure 
he can olaiin such relief as under the law he is entitled to obtain as against 
the tenure-holder. 

Having made those observations which we think arise upon a considera- 
tion of the law upon the subject, let us see what are the reliefs to which the 
plaintiff in the present case is entitled. It seems to us in the first place 
that the plaintilT is not entitled to any back rent, and that for two reasons ; 
first, there has been no contract between the parties as regards the separate 
payment of any rent in respect of the additional lands ; and, secondly bocause 
under the law the plaintiff cannot recover the rent of such additional lands 
separately from the original part of the tenure. It has, however, been con- 
tended by the learned Vakil for the appellant, and at one time we were impress- 
ed by this contention, that, though the plaintiff may not be allowed to re- 
cover back rent in the present suit, he may yet be allowed to obtain compen- 
sation for the use and occupation of the land by the defendant. But it seems 
to us that if we were to give effect to this contention, we should have 
to hold that the landlord is entitled to treat the additional lands as a se- 
parate property, for which he is entitled to receive from the defendant 
compensation for the use and occupation. We think that the landlord 
is not entitled to any such relief in the present case. Indeed, there can 
be no claim for compensation for use and occupation, seeing that the law 
makes the defendant a tenant of the accreted land from the time of ac- 
cretion, and the claim, if any, must be one for rent. But then the plaintiff asks 
[7i8] for the assessment of rent upon the land in question. We are of 
opinion that there is no reason why he should not be entitled to this relief. 
The lands have formed as an accretion to the defendant’s tenure; rent must be 
assessed upon such lands, and the plaintiff cannot recover any rent from the 
defendants until it be in the first instance determined what is the additional 
rent he ought to pay for it, though, no doubt, if he had taken proceedings 
under section 52 of the Bengal Tenancy Act, for the purpose of recovering rent 
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in re 3 pect of the entire tenure, including the lands which have formed by way 
of accretion to the defendant's tenure, relief might have been given to him 
after such investigation as the provisions of that section require. But the fact 
that he has not taken that course does not, we think, disentitle him to a declara- 
tion how much additional rent should he paid for the land in question. In 
determining what is the additional rent which ought to be assessed upon the 
land the Court will have to be guided by the provisions of section 52 of the 
Bengal Tenancy Act, indicating the principle upon which such additional rent 
may bo claimed for any excess area in the occupation of a tenure-holder or a 
raiyat. We think it right and proper to remand the case to the Court of First 
Instance with the view of determining what is the additional rent which the 
plaintiff, the landlord, is entitled to obtain from the defendant, the tenure- 
holder, on account of the lands which have accreted to his tenure. It will be 
open to both parties to adduce such further evidence as they may be advised 
to adduce. .\s regards the coats we are of opinion, having regard to the con- 
flicting statements made in the plaint as to the position of the defendant, and 
to the somovrhat conflicting reliefs which the plaintiff asked for, that the ends 
of justice require that the respondent should have all the costs of this litiga- 
tion up to the present stage. The costs which may ho incurred in future will 
abide the result of the trial we now direct. 

We desire to add that, though this order of remand is expressly with the- 
view of trying the question of assessment of rent upon the additional area in 
the occupation of the defendant, yet it would not debar the Courts below from 
trying any other questions which legitimately arise between the parties in the 
case. 

S. C. G. Appeal allowed. Case remanded. 

NOTES. 

[See also (1901) 29 Cal., 247 at 261 ; (1903) 80 Cal., 811 ; (1914) 19 C.L.J., 808. 

In (1914) 19 C.L.J., 614 at 617, these cases wore distinguished on the ground that ther& 
the alluvial land had been settled not with the entire body of proprietors of the original 
estate, but with only one of them.] 

[746] CRIMINAL REVISION. 

The 9th May, J899. 

Present : 

Mr. Justice Ghosk and Mr. Ju.stice Wilkins. 

W. B. Colville and others Petitioners 

versus 

Kristo Kishoro Boso Opposite Party."’ 

Revision — High Court's poioer of revision — Presidency Magistrate, Proceedings 
of — Order for further inquiry — Criminal Procedure Code {V of 1898), 

sections 423, 4H5 and 439 — Letters Patent, High Court, 1865, clause 28. 

The High Court has under sections 435 and 439, read with section 423 of the Criminal 
Procedure Code, the power to revise the proceedings of a Presidency Magistrate and order a 

* Criminal Bevision No. 240 of 1899, made against the order passed by 8yed Ameer 
Hossein, Esq., Presidency Magistrate of Calcutta, dated the 8rd of March 1699. 
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farther inquiry to be made. It has the same power under clause 28 oi the Letters l^atent 
of 1865. 

The complainants filed a complaint against the accused before the Presi- 
dency Magistrate of Calcutta for having committed offences under sections 417 
and 418 of the Penal Code. The Magistrate, after hearing the evidence on 
behalf of the prosecution, was of opinion that no primd facie case had been 
made out against the accused and ordered liis discharge under section 253 of 
the Criminal Procedure Code. The complainants moved the High Court and 
a rule was granted for the purpose of considering whether the High Court had 
not power to order a further inquiry into the matter, and also for determining 
whether the order of discharge made by the Presidency Magistrate should not 
be set aside. 

Mr. Qarth, Mr. Zorah, and Babu Tarak Chunder Chakrabati for the 
Petitioners. 

The judgment of the High Court (Ohose and Wilkins, JJ.) was as 
follows 

This rule was issued upon the Presidency Magistrate of Calcutta to show 
cause why his order discharging the accused should not be set aside in order 
that it may be considered whether this Court has not, under section 15 of the 
Charter Act, power to [747] order a further inquiry or otherwise deal with the 
matter as it may appear proper.” As we understand this rule, it was granted 
for a double purpose, firsts for the purpose of determining whether the order of 
discharge made by the Presidency Magistrate should not be set aside,and secondly ^ 
that it may be considered at the same time whether this Court has noi, under 
section 15 of the Charter Act, power to order a further inquiry into the matter. 
So far as the first mentioned purpose is concerned, it seems to us, upon examin- 
ing the judgment of the Presidency Magistrate, and after hearing Mr. Garth 
in support of the rule, nobody appearing on the other side to show cause, 
that the Presidency Magistrate has not dealt with the matter before him in the 
way in which he should have dealt with it. He seems to have thrown out, in 
the course of his judgment, that he has no jurisdiction to take cognizance of 
the complaint, because the offence, if any, was committed at Shalimar within 
the jurisdiction of the District Magistrate of Howrah. But it appears to us 
that the monies having been received from the complainants' firm at Calcutta, 
and the false accounts, as stated by the complainants, having been rendered in 
Calcutta, the Presidency Magistrate had jurisdiction to take cognizance of the 
complaint in question. The Magistrate has in this connection referred to the 
evidence of one Mr. Morse as showing that the accounts used to be sent to 
Kidderpore and the money drawn from that place. But, as we understand it, the 
transactions out ot which this particular complaint has arisen are transactions 
which took place subsequent to the time of Mr. Morse and, therefore, are not 
affected by the evidence that was given by that gentleman. 

Then, as regards the grounds upon which the Magistrate holds that no 
primd facie case has been made out, we are of opinion that that officer has 
misguided himself. He seems to have been under the impression as if the main 
(if not the whole) question before him was whether the accused was justified in 
paying the coolies at higher rates than the rates at which the complainant says 
they ought to have paid. But, according to the case for the prosecution, as 
laid before us, there were no payments made by the accused at all to many of 
the coolies ; and it is further alleged that the accused, having made certain 
false [748] entries in the shape of payments made to the coolies, and having 
submitted bis accounts at the head office in Calcutta, drew further sums of 
money from that office and, in that way, cheated the complainants' firm of a 
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considerable sum of money. It seems to us that this part of the case has not 
been, as it ought to have been, gone into by the Presidency 'Magistrate; and 
that this ought to be now done. It follows, therefore, that the order of 
discharge is erroneous, and should be set aside. 

As regards the other purpose for which the rule was granted, it seems to 
us that, under sections 435 and 439 read with section 423 of the Code of 
Criminal Procedure, this Court has the power to revise the proceedings of the 
Presidency Magistrate, he being subject to the Appellate jurisdiction of this 
Court. But beyond this, on referring to clause 28 of the Letters Patent bear- 
ing date the 28t]i December 1865, it appears that this Court has the power to 
revise the proceedings of the Criminal Courts subject to its Appellate juris- 
diction. The Courts of the Presidency Magistrates are subject to our Appellate 
jurisdiction : and it follows, therefore, that this Court has the authority to 
revise the proceedings now before us under the said clause of the Letters 
Patent, not section 15 of the Charter Act, mentioned in the rule, which was 
obviously a mistake for clause 28 of the Letters Patent. With these remarks 
tlie rule is made absolute, the order of the Presidency Magistrate being set 
aside, and a further inquiry being directed into the complaint instituted. We 
further direct that the trial of this case should be held by tlie Chief Presidency 
Magistrate. Let the records be sent down to his Court. 

S. C. B. Order for further' inquiry. 


NOTES. 

[ As regards revision, in (1899) 27 Cal.. 12G Ihi.^ was dissented from, but that decision was 
dissented from in (1909) 86 Gal., 994 ; 27 Bom., 84. 

As regards jurisdiction over head office in respect of offence of the branch firm, see also 
(1912) 34 All., 487 : 15I,C., 317.] 


[ 26 Cal. 741 ] 

The 1st June, 1899. 

Present : 

Mr. Justice Prinsep and Mr. Justice Hiel. 

Satish Chandra Rai and another Petitioners 

versus 

Jodu N and an Singh Opposite Party. 

Wanantef arrest — Criminal Procedure Code [Act V of 1898), section 80 — 
Notification of substance of warrant —Penal Code [XLV of 1860), 

section 225 B. 

[749] An arrest by a police officer without notifying the substance of the warrant to the 
person against whom the warrinit is issued as required by section 80 of the Criminal 
Procedure Code is not a lawful arrest, and resist ince to such an arrest is not an offence under 
section 225 B of the Penal Code. 

A WARRANT of arrest was issued for the purpose of obtaining the attendance 
of a person who was a party to certain proceedings under section 110 of the 

* Criminal Revision No. 272 of 1899, made against the order passed by B. C. Hitter, 
Esq., Officiating Sessions Judge of Faridpur, dated the 9th February 1899. 
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OrimiDal Procedur^e Code. At the time of making the arj:est the police officer 
did not notify the substance of the warrant, as required by section 80 of the 
Criminal Procedure Code, but merely showed the warrant, which he held in 
his hand along with other warrants, to the person to be ai rested. The peti- 
tioners resisted the execution of the warrant, and were convicted of an oifonce 
under section 225 B of the Penal Code by the Deputy Magistrate of Farid pur. 
The District Judge on appeal upheld the conviction. The petitioners moved 
the High Court, and obtained a rule contending that the conviction under 
section 225 B could not stand, inasmuch as the substance of the warrant under 
which the arrest was made was not notified to the person arrested as required 
by section 80 of the Criminal Procedure Code. 

Mr. P. L. Roy, Mr. C. R. Das, and Babu Manmatha Rath Mookerjee 
appeared on behalf of the Petitioners. 

The judgment of the High Court (Prinsep and Hill, JJ.) was as follows : 

The petitioners were convicted by the Appellate Coui-t under section 
225 B of the Indian Penal Code. 

On this rule, we have to consider whether the conviction is a valid 
conviction because the arrest was not lawfully made within the terms of 
section 80 of the Code of Criminal Procedure, inasmuch as when the police officer, 
who was resisted, made the arrest, he did not notify the substance of the 
warrant which he held’ to the person to be arrested. As an authority for this 
we have been referred to the case of Abdul Gafur v. Queen- Empi'ess, (1896) 
I. L. E., 23 Cal., 896, in which it was held that an arrest so made is not a 
lawful arrest, resistance to which is an otTence under the Penal Code. The 
arrest here made was not for an offence for which a police [760] officer was 
competent to make the arrest without a w^arrant. It w^as for the purpose of 
obtaining the attendance of a person who was a party to certain proceedings 
instituted under section 110 of the Code of Criminal Procedure ; that is, who 
bad been required to show cause why he should not give security for good 
behaviour. It has, however, been said that the person to be arrested, and the 
petitioners were aware that the police constable had a warrant of arrest, and 
that, although he did not notify its substance, he showed it on the occasion of 
the arrest. We are not satisfied that this in itself would be sufficient to make 
an arrest valid without any notification of the substance of the warrant, or an 
opportunity given to the person to be arrested by showing him the warrant so 
that he might read it. In this case the warrant was hold in the hand of the 
police officer along with six other warrants, and thus shown to him, and it was 
impossible for any one to know what the substance of the warrant may have 
been, or indeed for him to satisfy himself that the police constable really held 
a warrant for the arrest he was making. The conviction and sentence must, 
therefore, be set aside and the rule made abbolute.^ 

S. C. B. 


NOTES. 

[A civil warrant was held not to be invalid, merely because it was not addressed to a 
particular bailiff : — (1914) 24 I.C.. 176 (Mad.).] 
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APPELLATE CIVIL. 

The noth March, 1899, 

Present : 

Mr. Justice Macpherson and Mr. Justice Ameer Ali. 

Chliatrapat Singh Judgment-debtor 

versus 

Gopi Chand Bobhra and others Decree- holders/ 

Bengal Tenancy Act (VIII of 1886), section 118, cl. (h) — Assignee of decree — 
Trustees applying for execution for benefit of assig7ior*s heirs. 

The word " assignee as used in section 148, clause (h), of the Bengal Tenancy Act, 
does not include trustees who execute decrees under an assignment which is not for their 
own benefit but for the bonefit of the heir of the assignor. 

Bai Dhunput Singh obtained two decrees against the appellant for arrears 
of rent on the 10th of July 1896, in respect of two [751] putni mehals situated 
in Pergunnah Haveli. On the 27bh of June 1893 lie 4iad sold his right and 
interest in the said Pergunnah to one Bhugwanbuti Chowdvani. The above 
rent decrees were on account of rents due from the appellant for a period 
prior to the date of the sale. 

On the 19th of July 1896 Bai Dhanput Singh executed a deed of trust in 
favour of tlie respondents, by which he conveyed to them various properties, 
both moveable and immoveable, upon certain trusts ; the above two decrees 
against the appellant were included in the said deed. The following is a copy 
of the deed without the schedule of properties : — 

'‘I, Rai Dhunput Singh Bahadur, .son of the late Babu Protab Singh, by caste Oswal, 
by occupation zemindar, etc., inhabitant of Azimgungc, division Asanpura, Bub-Bogistry 
Baluchur, district Moor.'^hedabad , execute this trust dood, i.e., (nyaspatra) in respect of 
immoveable and moveable properties as follows : — 

III the month of February ofthcycir 1893, owing to the unjust proceedings of ons 
Kastur Chand, Rai Bahadoor, I being declared an in.solvent by an order of the Hon’ble High 
Xourt at Calcutta in its Original Insolvent Juri.sdicbion, dated the I6th February 1893, was 
involved in considerable debts. By sale and mortgage, I have lately paid off a large amount 
of debt, but still T have debts to a largi* amount. It is necessary for me to make a settlement 
for the purpose of liquidating the said debts in due (time). Owing to physical and mental 
uneasiness, I am personally unable to do business any more in a satisfactory way, and it is 
the wish of most of my creditors that I should make over my properties to the bands of 
trustees, for the purpose of liquidating my debts. For all these reasons, I make over all my 
immoveable and moveable properties, that is to say, all kinds of property of which I am now 
the ownor, by appointing as trustee^ Gopi Chand Bothra, son of the late Fakir Chand 
Bothra, by caste Oswal, and Kirat Chand Srittilal, son of the Ute Mogni Ram Srimal, 
inhabitants of Azimgungc, occupation service, and Surja Coomar Adhikari, son of tha 
late Bhagwan Chundcr Adhikari, by caste Brahmin, occupation service, new residing at 
Baluchur. The trustees, on being entitled to and coming into possession of all xny 
properties as proprietors (vialiks) and causing their names to be registered, etc., in the 
Collectorate, etc., according to Ihw, shall pay mv debts from the profits of the properties 
or* by mortgage and sale of all or some of them ; and as to those sums which are 

* Appeal from Order No. S5i of 1897, agaiust the order of Baku Chakradhar Frosad, 
Subordinate Judge of Purneah, dated the 2nd of September 1897. 
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due to me, they on becoming representatives in my place, shall realise amicabfy or 
by aid of Court, and shall hand over the same also to the extent practicable for the 
liquidation of my debts, * and shall in the first place pay the expenses that may be 
incurred on account of doing all these acts, as well as on account [752] of litigation. 
They shall discharge debts by even selling those properties which I have mortgaged. As to 
those properties which may be left as surplus, or which it may be unnecessary to sell, they are 
to give back the same to me or to my heir Srimon Maharaj Bahadoor. I give below a list 
of the properties, of which I am now the owner, but if owing to mistake any property be 
omitted from the list, it shall also be included in this trust deed. Prior to the liquidation 
of my debts, neither I nor my heir shall be able to interfere with the acts of the trustees, 
and unless they commit an act of waste, neither I nor any of my representatives shall be 
able to revoke the said trust ; the trust shall operate in an irrevocable way. For preparing 
a list of my debts, the trustees shall ascertain (the same) by inspection of my /chata papers, 
and shall not acknowledge any debts not covered by rokas, hatchittas or hundis, bearing the 
signature of me or of my miinih goniashtas or decrees. As to any arrangements which the 
trustees may make, with respect to the preservation ani supervision of the properties, neither 
I nor anybody else shall make objections to the same, and they may, according to their wish, 
dismiss the old amla,s and appoint new amlds. As to the sale of the properties, they may 
sell properties to any one whom they like at the value which they may think to be proper, 
and any kobala signed by them and which is registered shall have the same force as one 
bearing my signature or the signature of my representatives. If it be necessary to borrow 
money by mortgaging properties, the trustees shall do the same, but the interest on such 
mortgage shall not exceed Rs. 9 (nine) percent, per annum. As to the realization of the 
moneys remaining due, the trustees have become the representatives in my place and they 
shall act by using their respective names as trustees. This trust deed shall remarn in force 
until my debts are satisfied, that is to say, not only during my lifetime, (but) also after my 
death, and my heir.s and representatives shall be bound by the terms of this trust deed. If 
all or any of the trustees be willing to give up the trust, they must appoint another trustee 
and he shall act according to the trust. But if any of the trustees should resign without 
appointing another trustee, or if he should die before the appointment of another trustee, 
then any person whom I, during my lifetime or after my death, my widow Rani Mina 
Kumari or my youngest son Maharaj Bahadoor, if he had (?) of age, may appoint as trustee, 
shall be the trustee. This trust deed shall be treated as a deed of conveyance of property. 
As to those lauded properties, jotes and Jiimmas which are made over to the hands of the 
trustees under this trust deed, they shall be the persons fully entitled to realize the arrears 
and outstandings, etc., and all Kinds of dues relating to them. To this effect I execute this 
trust deed in a sound state of mind. 

Dated the 6th Srabuu 1303, corre.spouding with the 19th July 1896.” 

Dhunput Singh died in the rxionth of September 1896, and on the 3id 
of December following the trustees, respondents, applied [763] for execution 
of the said two decrees. The appellant, judgment-debtor, raised several objec- 
tions, contending amongst other things, that, under section 148, clause (h) of 
the Bengal Tenancy Act, the application for execution of the decree by the 
trustees was not maintainable inasmuch as the landlord’s interest in the land 
had not become vested in them. 

The Subordinate Judge overruled the objections and ordered the execution 
of the decrees. 

The judgment-debtor appealed to the High Court. 

Dr. Bash Behari Ghosc, and Babu Joy Gopal Ghosc, for the Appellant, 

Babu Saroda Churn Mitter, and Babu Pramatha Nat^h Sen, for th# 

Bespondents. 
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*^he following Judgments were delivered by the High Court (MacI’HEBSO}} 
and Ameer Ali, JJ.). 

Ameer Ali, J.— This appeal arises out of an application for execution of 
two decrees obtained by one Hai Dhunput Singh Bahadoor against the present 
appellant in respect of certain putm rents. The application is dated the 3rd of 
December 1896. 

It appears that on the 27th of June 1893 Bai Dhunput Singh, who was 
the owner of Pergunnah Ilaveli within which the putni mehals are situated, 
sold his right and interest to one Mussatnmat Bhagwaubuti Chowdrani. On the 
10th of July 1896, he obtained the decrees in question for the rents due from 
the appellant for a period prior to the sale ; and on the 19th July 1896 he execu- 
ted a trust deed in favour of one Gopi Chand Bothra and others by which he 
conveyed to them various properties, botli moveable and immoveable, upon 
certain trusts. The two decrees against the appellant were included in the said 
trust deed. 

Dhunput Singh died in September 1896; and on the 3rd of December 
following, as already stated, the trustees applied for execution. 

On the 3rd March 1897 a petition of objection was put in on behalf of the 
judgment-debtor in wliioh he contended, firat, that the trustees’ power came to 
an end on the death of Dhunput Singh, and that, therefore, thev had no authority 
to apply for [754] execution ; secondly, that the decree-holder’s adult sons 
Gun pat Singh and Nurput Singh, together with his minor son, Maharaj Bahadoor 
Singh, were his legal representatives; thirdly, that, inasmuch as the judgment- 
debtor’s right in the properties had already been sold, and purchased by one 
Bil)i Jarao Kumari Saheba, the respondents were not entitled to proceed against 
the tenure ; and fourthly, that under section 118, clause (/i), of the Bengal 
Tenancy Act, the application for execution of the decree on behalf of the trustees 
was not maintainable. 

Upon these objections the Subordinate Judge laid down the following 
points as arising for determination : — 

“ 1st . — Is the application for execution of the decree on behalf of the 
trustees maintainable ? ” 

“ 2nd . — If maintainable, whether the decree under execution can be treated 
as a first charge on the properties sought to be sold, and whether they should 
be considered rent decrees ? ” 

“ 3rd . — Whether Maharaj Bahadoor alone is legal heir and representative 
of the deceased Babu Rai Dhunput Singh, the original decree-holder ? ” 

“ Mh . — Whether a sub.sequent application by Maharaj Bahadoor for being 
added as an applicant, remedies the defect which the judgment-debtor seeks to 
press? ” 

It is to be noticed that on the 7th of August 1897 Maharaj Bahadoor, the 
infant son of Dhunput, joined in the application for execution. 

The Subordinate Judge holds that the power of the trustees did not expire 
with the death of Dhunput, and that the trustees are entitled to execute the 
decrees ; he holds further that inasmuch as the rents for which the decrees 
were obtained accrued when the relationship of landlord and tenant existed 
between Dhunput and the judgment-debtor, the lien still continues and that the 
tl'ustees are entitled to enforce the samo. Ho also holds that any technical 
defect in the application arising from the non-joinder of the personal represen- 
tatives of Dhunput v/as cured by the fact of Maharaj joining in the applica- 
tion. And the learned Judge accordingly overruled the judgment-debtor’s 
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[755] objections, directed execution of the decrees at the instance of tbe^frus- 
tees and Maharaj Baha^oor, and declared that the putni tenures were liable to 
be sold in execution of those decrees. 

The judgment-debtor has appealed to this Court. His case has been argued 
with considerable ingenuity, and the same objections which w^ore taken in the 
Court below have been pressed before us. 

I think, however, that those objections are not tenable. 

First, with regard to the authority of the trustees the contention is that 
they were merely agents of Dhunput Singh, and that conseQuently upon the 
death of Dhunput the agency came to an end, and the trustees became practi- 
cally fundi officAo, all authority vesting in them by virtue of the trust deed 
falling to tlie ground. In my opinion this argument proceeds upon a somewhat 
fallacious reasoning. The passages cited from Lewin on Trusts must be read 
•with the documents on which the cases referred to in the text-book proceeded. 
Each case must, it seems to me, be dealt witli upon its owm special facts ; and 
we have, accordingly, to see what the document in the present case directs and 
provides. In other words, we must see whether, as is contended by tbe appel- 
lant’s pleader, it only gives to the trustees an authority to do certain acts, 
constituting them merely as his agents for certain purposes, or whether, as the 
learned Subordinate Judge finds, it conveys a legal estate to the trustees and 
virtually amounts to an actual transfer in their favour, subject to certain 
trusts. For this purpose it is necessary to refer to the terms of the trust deed. 
It begins by reciting that the executant Dhunput was largely involved in debt, 
and that it was necessary for him to make a settlement for the purpose of liqui- 
dating the same and accordingly, as ho himself was “ unable to do business 
any more in a satisfactory way,” and it was the wish of most of his creditors 
that he should make over all his properties, moveable and immoveable, “that 
is to say, all kinds of properties of which he was then the owner,” to certain 
trustees for the purpose of liquidating his debts, he, accordingly, made over all 
his immoveable and moveable properties to the persons therein named. The deed 
then goes on to provide that the trustees were to hold possession [756] of 
all his properties as proprietors, to get their names registered in the Collector- 
ate, and pay the debts from the profits of the properties or by mortgage and 
sale of all or some of them. After the debts were discharged they were to give 
hack the surplus or whatever remained to Dhunput or his heir, Maharaj 
Bahadoor. The deed then declares that neither he nor his representatives 
shall be able to revoke the said trust, and that it shall operate in an irrevocable 
way. And it then goes on to state as follows : — 

“ This trust deed shall remain in force until my debts are satisfied, that is 
to say, not only during my life-time (but) also after my death and ray heirs and 
representatives shall be bound by the terms of this trust deed. If all or any 
of the trustees be willing to give up the trust they must appoint another trus- 
tee and he shall act according to the trust. But if any of the trustees shculd 
resign without appointing another trustee, or if he should die before the 
appointment of another trustee, then any person whom I, during my lifetime, 
or after my death, my widow Eani Mina Kumari or my youngest son Maharaj 
Bahadoor, if he had(?) of age may appoint as trustee, shall be the trustee.” And 
it winds up by declaring : “ This trust deed shall be treated as a deed of con- 

veyance of property. As to those landed properties jotes and jummas, which are 
made over to the hand of the trustees under this trust deed, they shall be persons 
fully entitled to realize the arrears and outstandings, etc., and all kinds of 
dues relating to them. To this effect I execute this trust deed in a sound state 
of mind.” 
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^pon the terms of the deed there can be no doubt that it purports to convey 
to the trusteesi absolutely, the properties covered by it subject to certain 
trusts. In my opinion there is no ground whatsoever for saying that it was 
merely an authority to the so-called trustees to do certain acts, which authority 
ceased with the death of the principal. The properties were conveyed to the 
trustees for the purpose of discharging his debts, and then returning any residue 
left either to Dhunput or his heir. It was to be irrevocable on the part of his 
heirs and representatives, was to take effect as a conveyance, and was to continue 
in force, not only in his lifetime, but after his death, until the purpose for which 
[767] it was executed had been fully discharged. In my opinion there is no 
ground for contending that the trustees under such a conveyance had no power 
to execute the decrees. I hold, therefore, that the first objection is wholly 
untenable. 

It is also clear from the recitals contained in the document printed at page 
44 of the Paper Book, which bears date the 30th June 1893, and from the 
entire evidence on the record, that the two adult sons of Dhunput separated 
from him in 1887, and ceased to have any interest whatsoever in the properties 
covered by the deed of trust, and that Maharaj Bahadoor, Dhunput's ininor 
son, alone is the person entitled to the benefit of the trust. No question of 
limitation is raised in this case. Maharaj has by a petition joined in the appli- 
cation for execution; and I think the learned Judge in the Court below was 
right in holding that Maharaj, in conjunction with, or separately from, the 
trustees, was entitled to execute the decrees obtained by his father. 

It was contended that under clause (h) of section 148 of the Bengal 
Tenancy Act the trustees were not entitled to execute the decrees. That clause 
runs as follows : — 

** (h) Notwithstanding anything contained in section 232 of the Code of 
Civil Procedure, an application for the execution of a decree for arrears obtained 
by a landlord shall not be made by an assignee of the decree unless the 
landlord's interest in the land has become and is vested in him.” 

In my opinion there is no force in this contention. From one point of 
view the tru.stee is an assignee, inasmuch as the property is conveyed to him 
as has been done in this case. But to my mind the Legislature never intended 
to include in the word " assignee ” used in clause (h) persons in whom a legal 
estate was vested by an act of the owner, but who had no independent interest 
in the property. I think that the provision in question applies only to outside 
purchasers for consideration. 

There remains then only one question to consider, naimely, whether, in 
view of the fact that the putni mehal had been sold in execution of a money 
decree and purchased by one Bibi Jarao Kumari, the applicants are entitled to 
proceed against the tenures for the satisfaction of their rent decrees. As the 
learned [758] Judge points out certain rents had become due from the appel* 
lant whilst he held the tenure. After Dhunput transferred the property to 
Mussammut Bhagwanbuti Chowdhrani be obtained decrees for these rents. 
The sale of these tenures in execution of money decrees could not release the 
tenures from the lien which had already attached to them. Further it seems 
to me that as the appellant contends he has lost the property be is not entitled 
to raise the question that the tenures are not liable to sale in execution of 
these decrees. 

The applicants are clearly entitled to have execution of the decrees; and 
1 should accordingly dismiss the appeal with costs. 
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HaophePBOn, J. — I agree that the appeal must fail. We are ask^ to 
hold that the Court could not act upon the applications for execution, because 
the trustees had no authority to make them, and the want of authority 
was not cured by the subsequent joinder of Maharaj Bahadoor. Also that the 
Court was wrong in declaring that the putni mehals could be sold under tiie 
provisions of tbe Tenancy Act. Fnst, because tbe applications were in direct 
contravention of the provisions of clause (/^), section 148 of that Act, the original 
applicants being assignees of the decrees in whom the landlord’s interest had 
not become vested ; secondly, because the decrees were not decrees for rent 
within the meaning of the Act as Dhunput was not at the time when he 
obtained them the landlord of the appellant the judgment-debtor. 

By tbe deed of the 19th of July 1896, Dhunput made over tbe decrees in 
question, and all his property to tlie applicants for execution, in trust avowedly 
for the payment of his debts, and the surplus was to be returned to him, or 
his heir Maharaj Bahadoor, when the debts were satisfied, but not before. The 
effect of this deed as a trust for the payment of debts was considered in the 
case of Fink v. Maharaj Bahadoor, (1898) 2 C. W. N., 469. That was a suit 
brought by the receiver of an estate to recover the money due on three liundis 
drawn by Dhunput. The claim on one of the hiindis was barred by limitation — 
unless the creditor could, as he attempted to do, take advantage of the trust deed. 
It was not [7fi9]proved that the deed had been communicated to the creditors or 
assented to by them, and the Court held that the creditor was not a beneficiary 
under the deed and could not take advantage of it. We are now asked to go a 
step further, and to hold, at the instance of a debtor to the estate, that the deed 
was wholly inoperative, or that it at all events became so on the death of 
Dhunput, and this solely for the purpose of determining whether the Court 
could execute tbe decrees on the applicatmn of the trustees. 

There is no doubt as to the execution of the deed which purports to convey 
the properties, and to be very much more than a deed of agency, it has never 
been questioned by Maharaj Bahadoor, who putting the creditors on one 
side, appears to be the only person who could question it, and there is no proof 
that it has not been acted on. The proof is, indeed, the other way. It seems 
to me unnecessary in this proceeding to consider what the legal effect of the 
deed may be as regards the properties affected by it. There was, 1 think, a 
perfectly good application for execution under section 232 of tbe Civil Proce- 
dure Code, and the Court might have acted upon it if it thought fit to do so. 
The judgment-debtor, it is true, objected, and said there had been no valid 
assignment, but the transferor, or rather his representative, then joined in the 
application, and by so doing and in the absence of any question of limitation, 
put an end to the necessity of any further discussion as to the validity of the 
transfer. It is said that as Dhunput left two other sons Mahara,i Bahadoor is 
not his only representative. It appears that in 1887 there was a family settle- 
ment by which the two elder sons took a portion of the property, and agreed 
not to claim any part of what was left in Dhunput’s possession or was after- 
wards acquired. It is argued that this operated only as an agreement which 
must be enforced in the regular way. The sons are not before us, and do not 
appear to have claimed any part of the property covered by the trust deed. 
They assert no interest in these decrees, and their rights, if any, are not preju- 
diced by allowing the execution. So far as appears they have no rights, and 
I see no reason why the decrees should not be executed on the applications 
before us. 

Can they then be executed as rent decrees ? Section 148, clause (A) of 
the Tenancy Act enacts that notwithstanding [760] anything contained in 
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section 232 of the Code of Civil Procedure an application for the execution of 
a decree for arrears obtained by a landlord shall not be made by an assignee of 
the decree, unless the landlord’s interest in the land has become and is vested 
in him.” The landlord’s interest in the land is not vested in the trustees, and 
it is argued that their applications for execution were inadmissible by an express 
provision of law, and that the subsequent joinder of Maharaj Bahadoor could 
not make them good applications under the Tenancy Act. Dhunput, it may be 
observed, had parted with his interest in the land before the decrees were 
obtained, but it cannot, on that ground, be successfully contended that he could 
not have executed the decrees under the provisions of the Tenancy Act, by the 
sale of the tenures in respect of which they were obtained. The relationship 
of landlord and tenant existed during the period for which the rent was claimed, 
the rent was due to him as landlord, was decreed to him as such, and it was a 
charge on the tenures. The only question, therefore, is whether, having regard 
to the provisions of section 148, cl. (//) of the Tenancy Act, the applications 
should have been rejected. I agree that the word “assignee" as used in 
that section does not include persons in the position of the applicants, who are 
executing the decrees under an assignment, which is not for their benefit, but 
for the benefit of the heir of tlieir assignor. If the deed does not, as the appel- 
lant contends, create a trust for creditors, Maharaj Bahadoor is now the only 
beneficiary under it, and the applicants are trustees for him. He could certainly 
have applied for execution without infringing the provision of section 148, and 
to hold that the trustees could not do so would be, 1 think, to give the section 
a wider scope than it was intended to liave. He, moreover, has now joined in 
the application. 

It is not alleged that the tenure has been sold for any arrears which have 
since become duo, and the sale of th^ judgment-debtor’s rights and interests, if 
there has really been any such sale, would not prevent the sale of the tenures 
in satisfaction of these decrees. For the above reasons I consider that the 
appeal fails and must he dismissed with costs. 

S. C. B. Appeal dismissed. 

MOTES. 

[This was approved in (1908) 35 Cal., 737. See also (1906) 33 Cal., 566: 10 C.W.N., 
547 : 3 C.L.J., 470 ; (1904) 31 Cal., 660 ; 8 C.W.N. , 531.] 

[761] The *hxd June, 1899. 

Present : 

Mr. Justice Rampini anj Mr. Justice Handley. 


Digambav Mahto Plaintiff 

versus 

Jhari Mahto and others Defendants.’^ 


Landlord and tenant — Korfa raiyats in Manbhum — Ejectment — 
Sufficiency of notice to quit— Act X of 1869. 

There is no authority for the proposition that notice to quit to a hwfa raiyat in 
♦ M anbhum must h e a si x mont hs* notice. Such a raiyat is only entitled to a “ reasonable 

* Appeal from Appellate Decree No. 60 of 1898, against the decreTof Babu B^ado 
Prasad Cliattcrjee, Subordinate Judge of Manbhuin, dated the 9th of December 1897, revers- 
mg the decree of Babu Sasi Bhusan Chatterjee, Munsif of Purulia, dated the 18th May 1897. 
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notice.” What is a reasonable notice is a question of fact, which must bo decided ij;#oach 
case according to the particular circumstanoes and local customs as to reaping crops and 
letting land. 

Kishori Mohun Boy Chotodhry v. Nund Kumar Ohosal, (1897) I. L. R., 24 Cal., 720, 
distinguished. 

Jayut Chunder Boy v. Bu2) Chand ChangOt (1882) T. L. R., 9 Cal., 48 ; Radha Oobind 
Koery. Bakhal Das Mukherji (1885) I.L.R., 12 Gal., 82 ; Bidhumukhi Dabea Chovjdkram v. 
Kefyutullah, (1885) I. L. R., 12 Cal,, 93; and Kali Kishen Tagore v. Qolam Ali, (188G) I. L. 
R., 13 Cal., 3, referred to and followed. 

This was a suit for a declaration of the plaintiff’s title to, and for 
recovery of khas possession of, certain lands in Manbhuui. The plaintiff 
alleged that the defendants were holding the land under him as korfa laiyats 
at a yearly rent, and that he had given to the defendants more than a month’s 
notice to quit. The defendants alleged that they were not korfa raiyats, but 
held the land in ancestral juiiglcbari noyabadi right, and further contended that 
the plaintiff’s claim was baiTod hy limitation, and that the notice was not 
sufficient and therefore invalid. 

The Munsif found that the suit was not barred, and that the notice was 
valid in law, but that the defendants being pmrflebari raiyats could not be 
ejected. 

On appeal by the plaintiff, the Subordinate Judge dismissed the appeal, 
holding that, even assuming the defendants to be [762] korfa raiyats, che 
defendants were entitled to six months’ notice aersording to the derision in 
Kishori Mohiin Roy Chowdhry v. Nund Kumar Ghosal, (1897) I. L. R., 24 Cal., 
720. 

From this decision the plaintiff’ appealed to the High Court. 

Babu Sarada Charan Milter (and Babu Digamhar Chatterjee), for the 
Appellant, — The Subordinate Judge ought to have decided wliether the notice 
given was reasonable or not, and not upon a hard and fast rule, which ho found 
in Kishori Mohun Roy Chowdhry v. Nund Kumar Ghosai, (1897) I. L. R., 24 
Cal., 720. The case relied upon by the Lower Appellate Court came from the 
District of Dacca, and in it there was a tenancy-at-will, and the subject of 
the tenancy was not agricultural, whilst the present case came from Manhhurn, 
in which the provisions of Act X of 1859 prevail. The cases of Jagiit Chunder 
Boy v. Rup Chand Chancfo, (1882) I. L. R., 9 Cal , 48; Radha Gohind Koer v. 
Rakhal Das Mukherji, (1885) I. L. R., 12 Cal., 82 ; Bidhumukhi Dabea 
Chowdhratn v. Kefyutullah, (1885) T, L. R, 12 Cal,, 93 ; cand Kali Kishen 
Tagore v. Golam Ali, (1886) 1. L. R , 13 Gal., 3, show that the question to be 
decided is whether the notice is reasonable 

Babu Nolini Banjan Chattr.rji for the Respondent. -In Kishori Mohun Roy 
Chowdhry v. Nund Kumar Ghosal, (1897) T. L. R., 24 Cal., 720, the learned 
Judges decided that for a tenancy reselling an annual root six months' nooice 
should be given, and in the present case also there is a tenancy with an annual 
rent reserved. Hence the Lower Appellate Court was quito riglit in relying on 
that case. 

The judgment of the High Court (Rampini and Handley, JJ.) was 
as follows : — 

This is an application against the decision of the Subordinate Judge of 
Manbhum, dated the 9bh December 1897. The suit was one for the ejectment of 
korfa miyats, who held at a yearly reutof Rs. 5-6 annas 10 gunda8,and the Suboi- 
dinate Judge has dismissed the plaintiff’s suit on the ground -that the notice to 
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[7633 quit served upon the korfa raiyats was insufficient, being one of about 
two months. 

The learned Subordinate Judge held that in this case the defendants were 
entitled to six months’ notice expiring at the end of the year of the tenancy 
before they could be ejected from their holding, and in support of this view he 
relies on the case of Kishori Mohun Boy Ckowdhry v. Nwtd Kumar Ohosal, 
(1897) I. L. E., 24 Cal., 720. 

The learned pleader for the appellant has, however, pointed out to us that 
the case referred to is no authority for the decision at which the Subordinate 
Judge has arrived. The present case comes from Manbhum, where the 
provisions of Act X of 1859 prevail; but the case of Kishori Mohun Boy 
Ohowdhry v. Nund Kwnar Ghosal referred to above, is one coming from the 
district of Dacca, in which the defendant was a tenant-at-will, and in which 
the subject of the tenancy was certainly not agricultural land, otherwise 
the provisions of the Bengal Tenancy Act would have been applicable. 

The cause of action in that suit arose from the fact that the defendants 
had built a pucca posta and ghat upon the land, and the learned Judges who 
decided that case said that it did not come under the Tenancy Act, but under 
the purview of the case of Rajcndronath Mookhopadhya v. Bassider Bhuman 
Khondkhar, (1876) 1. L. E., 2 Cal., 146, and they therefore held that “there 
being no authority to the contrary in this country, we see no reason, nor has 
any reason been suggested, why the rule of English law should not be applicable 
to such a tenancy as tlie present in this country, and we think that six months, 
terminating at the end of the year, is the notice to which the tenant under 
such a tenancy as that in this easels entitled." 

We, however, do not think that this is any authority for a six months* 
notice being required in a case coming from Manbhum, in which the defendants 
are korfa raiyats. 

The question of notice to quit in cases coming under Bengal Act YIII of 
1869, which Act is similar to Act X of 1859, has [764] been considered 
in several cases. The first of these cases is Jagut Chunder Boy v. Rup 
Chand Change, (1882) I. L. E., 9 Cal., 48, in which the learned Judges 
laid down this rule : “ We think that the result of the cases is this, that such 
a raiyat is entilled to a reasonable notice. What is a reasonable notice is a 
question of fact which must be decided in each case according to the particular 
circumstances and the local customs as to reaping crops and letting land. 
In the present case a three months’ notice was given, and there was no 
contention that at the time when that notice expired, any crop was upon 
the ground, the necessity of removing which would have made the notice, 
under the circumstances, unreasonable." 

This case has been followed in the cases of Radha Gobind Koer v, Rakhal 
Das Miikherji, (1885) I. L. E., 12 Cal., 82 ; Bidhumukhi Dabea Chowdharain 
V. Kefyutullah, (1885j I. L. E., 12 Cal., 93 ; and Kali Kishen Tagore Oolam 
All, (1886) I. L. E., 13 Cal., 3. 

We think that these cases lay down the rule which is' applicable to the 
present case, and we, therefore, sot aside the decision of the Subordinate 
Judge and remand the case to him for a decision according to the law applicable 
to this case. He must consider what in the circumstances is a reasonable 
notice to quit, and decide the case accordingly. 
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If the notice is unreasonable, he should dismiss the suit ; otherwi^, he 
should dispose of the other issues which arise in the case. 

Costs will abide the result. 

M. R. M. Case remanded. 


NOTES. 

[See also (1904) 8 C.W.N., 774. ] 


[26 Cal. 764] 

MATRLMONIAL JURISDICTION. 

The hth and 19th June, 1899, 

Present : 

Mr. Justice Stanley. 

Stevenson 

versus 

Stevenson. 

Practice — Divorce Act (IV of 1869), section 36’— Alimony pendente lite, 
Application for — Denial of means by respondent — Reference to 
Registray — Hcspondeiit ordered to attend Court for cross- 
examination as to his means. 

On an application alleging means made by a petitioner, the wife, for alimony pendente 
lite the respondent denied means. The Court refused to [765] refer the matter to the 
Registrar to inquire and report, but ordered the respondent to attend Court for cross- 
examination as to his means. 

This was a wife’s petition for divorce. Before the hearing the petitioner 
applied for alimony pendente iite on an affidavit setting out that the respondent 
bad means. The respondent by his affidavit in reply swore he was without 
means, dependent on his relatives, and out of employment. 

Mr. Bell for the Petitioner. 

Mr. Knight for the Respondent. 

Mr. Bell asked for the usual order of reference to the Registrar to determine 
the amount of alimony. 

Mr. Knight, contra, — I submit this is not a question of amount. The 
respondent swears he has nothing, and is out of employment. The respondent 
could easily be examined in Court without referring the matter to the Registrar. 
I would ask the Court not to refer the matter, but dispose of it on the motion. 
This is the English practice, see Gaynorv, Gay nor, (1862) 31 L. J., P. and M., 
144, a much stronger case than this, as the respondent there had an appoint- 
ment, but was on leave. Fletcher v. Fletcher, (1862) 2 Sw. and Tr., 434. 
There also the respondent was holding an appointment, though at the time he 
was on leave. To refer the matter under the existing circumstances would be 
simply putting the parties to needless costs. 

Mr. Bell,— The practice of the Court has been to refer in all cases. 
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"Stanley, J. — I certainly shall not order an idle reference. Liet the res- 
pondent attend Court for cross-examination as to his means next Monday week. 

On the day fixed the respondent attended as ordered and was put in the 
witness box by Mr. Knight, 

Mr. Bell. — I do not desire to cross-examine the respondent. 

Mr. Knight. — Then the application must be dismissed. I do not ask for 
costs. 

Stanley, J. — Counsel on behalf of the petitioner states that he does not 
desire to cross-examine the respondent. The respon- [766] dent has filed an 
atiidavit in which he states that he is without any means whatever. The 
application must consequently be dismissed. I reserve the question of costs. 
The petitioner to have liberty, if such liberty be required, to renew the applica- 
tion at any future time. 

Attorneys for the Petitioner : Messis. S. J. Leslie i£* Sons. 

Attorneys for the Respondent : Messrs. Sanderson d Co. 

D. S. 


[26 Cal. 7661 

ORIGINAL CIVIL. 

The 7th July, IS99. 

Present : 

Mh. Justice Stanley. 

Dwarka Dass Agurwallah 
versus 

Girish Chunder Roy. 

Practice — Deposit by defendant of money in Court m satisfaction of claim — 
Bight of plaintiff to draw out such money and prosecute suit for balance 
claimed — Discretion of Court — Code of Civil Procedure (Act XIV 
of 1882), sections 377, 379. 

Suit for recovery of Rs. 5,500 on three prom issrry notes. Defendant pleaded minority at 
the date of the transactions, denied all liability, also denied receiving Rs. 5,500, but admit- 
ted receipt of Rs. 1,500, which sum together with interest he tendered to the plaintiff in 
full satisfaction of his claim. On refusal by the plaintiff to accept that sum it was paid 
into Court. The plaintiff then applied to the Court for payment to him of the said amount. 
The defendant contended that the amount should be kept in Court pending the hearing, as 
all liability was denied, and offered to pay interest if plaintiff succeeded in his suit. 

Held, that the plaintiff was entitled to take the money out of Court. 

This suit was instituted by the plaintiff against the defendant for the 
recovery of the sum of Rs. 5,500 and interest due on three promissory notes, 
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dated the 29th June 1895. The defendant being an infant his^iiiten state- 
ment was filed through his guardian ; the execution of the three promissory 
notes, was admitted, but the defendant denied all liability and (inter alia) 
alleged that the sum of Bs. 5,500 had never been advanced as alleged. He 
admitted having received Bs. 1,500, and alleged that the plaintiff was aware 
of his being a minor at the date of the transactions. He further pleaded that 
the plaintiff had insti-[767]tuted a suit against him on one of the notes 
in the Small Cause Court at Calcutta, and had withdrawn^ it without 
leave to institute any further suit, and in consequence thereof the claim so far 
as that note was concerned was barred. Upon the defendant coining of age 
the guardian was discharged, and the defendant filed an additional written 
statement, wherein he adopted the defence set up by his guardian, and further 
stated that he had on the 22nd March 1899 tendered the sum of Bs. 1,836, 
being the sum of Bs. 1,500, which he admitted he had received, and interest 
thereon up to the said 22nd March 1899. to the plaintiff, stating that though 
he was advised he was in no way liable to the plaintiff, and denied any liability, 
he had in fact received that sum and was ready and willing co return it with 
interest thereon, and that ho accordingly tendered that sum on condition that 
the plaintiff should enter up satisfaction for the full amount of his claim in the 
suit, and had informed the plaintiff that if he refused to accept the said sum 
it would be paid into Court on the same condition. He also stated that owing 
to the plaintiff refusing, he had accordingly brought the money into Court, and 
while still denying all liability he was willing that the plaintiff should be paid 
the same and allowed to take it out of Court, provided the amount was accepted 
by him in full satisfaction of all his claims in this suit. Simultaneously 
with filing his additional written statement the defendant paid the amount 
into Court, and the order giving him leave to do so was dated the 11th April 
1899, and drawn up in the usual form, and while referring to the additional 
written statement ordered that the defendant be at liberty to pay to the 
Comptroller-General to the credit of this suit the sum of Bs. 1,836 admitted by 
him in his additional written statement to be due to the plaintiff. The money 
was paid into Court by the defendant on the 28th April 1899. The plaintiff on 
the 7th July 1899 applied in Chambers for payment to him of the said sum of 
Bs. 1,836, with liberty to him to prosecute the suit for the remainder of his claim. 

Mr. R, Mitler for the Plaintiff. 

Mr. Hyde for the Defendant. 

Mr. Milter , — The plaintiff is entitled to draw the sum out of Court and 
prosecute his suit with regard to the rest of his claim [768] (see sections 377 
and 379 of the Code of Civil Procedure). The sections of the Code with 
reference to the payment of monies into and out of Court were based upon 
and followed the practice at the time those sections were framed, though not 
now, obtaining in England. 

Mr. Hyde, contra, — Where, as in this case, the money is paid into Court 
with a denial of liability and with an offer that if the plaintiff accepts it in full 
satisfaction of his claim, he can do so; the practice in England now is if the 
money be not accepted in full satisfaction to retain it in Court, Order XXII, 
Buie 6, Annual Practice, 1899. I submit that in section 377 of the Code the 
words ** unless the Court otherwise directs’* give the Court discretion to keep 
the money in Court, pending the hearing of the suit, and the Court in 
exercising that discretion would exercise a wise one, if it proceeded on the basis 
of the practice now existing in England. No doubt in the order obtained by 
the defendant on the 11th April 1899 it is stated that the sum of Bs. 1,836 is 
admitted by the defendant in his additional written statement to be due to th^ 
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plaintiff in this suit. That is the usual form in which such orders are drawn up. 
It is incorrect, as that order referred to and must be read with the defendant's 
additional written statement, where, while he admits having received Bs. 1,500 
when a minor, he denies all liability to the plaintiff of any kind. The 
defendant is ready to pay interest on the money at the rate of 6 per cent, if 
the plaintiff succeeds in his suit. The defendant does not in any way desire 
to profit by whaf; has taken place ; as soon as he could do so he at once offered 
to refund the Es. 1,500 and interest up to date at 6 per cent, to the plaintiff. 

Stanley, J. — The question is not one as to the greater convenience of 
the English practice or the practice in this country. According to the English 
practice the money remains in Court till the decision of the suit. That was 
possibly a wise alteration of the previous practice. The practice is not so here. 
By the provisions of the Code a defendant is allowed to pay money into Court, 
and after such payment he is not liable to pay any interest in respect of the 
amount so paid. The plaintiff is penalised if he does not take the money 
out. The Code provides that no interest is to be paid to the plaintiff 
after he receives [7693 notice of the payment into Court, and directs that the 
money shall be paid to the plaintiff unless the Court otherwise directs." I 
think the Court has a discretion to refuse to allow the money to be paid out, 
but that discretion is to be exercised reasonably. In a case where the money 
sued for is due on a promissory note it would be unreasonable in the absence of 
special circumstances not to allow the plaintiff to take the money out. 1 am 
aware of Mr. Hyde's offer to pay interest, but 1 do not think that this offer 
would justify me in refusing to grant the application. I think Mr. Mitter has 
established his right to take the money out of Court, and I shall make the order 
with costs. 

Attorneys for the Plaintiff : Messrs. Kally Nath Mitter d Sarvadhikari. 

Attorneys for the Defendant : Messrs. Watkins d Co, 

D, S. 


[26 Cal. 7691 

The Srd July, 1899. 

Present : 

Mr. Justice Stanley. 

Ghassce Jemadar 
versus 

Nassiruddin Mistry. 

Practice — Agreement as to Costs betiveen attorney a'nd client — Change of 
^ attorney — Right of attorney to his taxed costs. 

Where F an attorney agreed to conduct a suit for his client and to accept Rs. 160 for his 
personal services, and not in respect of out-of>pocket costs and Counsel’s fees, and in the 
event of his client being successful to recover his full costs from the opposite party and to 
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refund the Bb. 150, it was held upon the client desiring to change to another attorney that 
he could do so upon payment to 2^ of his taxed costs. , * 

In this case the defendant employed Mr. E. J. Fink, an attorney of the High 
Court, to defend a suit. The terms upon which the attorney agreed to act were 
embodied in the following letter dated 80th March 1898 : — 

“ Ghassee Jemadar v. Yourself. 


“Dear Sir, 

“ As you are so desirous that I should act for you herein on terms, 1 will defend 
this suit and act for you on your paying me Rs. 150 cash for my fees and labor ; stamps and 
CounBel’s fees, and all out-of-pocket expense to be paid by you separately from time to time 
as and when required. Should you win the suit you will get a refund of the Rs. 150 from me 
on my realizing my entire costs from the plaintiff. 

“ Yours faithfully, 

fSd.) E. j. FINK.” 

[770] In pursuance of the said agreement the defendant paid to Mr. Fink from 
time to time Rs. 205, namely, Rs. 150 his costs as settled, and Rs. 55 on 
account of out-of-pocket expenses. The defendant, owing, as be alleged, to a 
misunderstanding having arisen between himself and Mr. Fink as to payment 
of certain uosts, instructed another attorney Babu N. G. Newgie to obtain a 
change of attorney, and on the 23rd May 1899 the usual order for change of 
attorneys was obtained, the defendant being directed to pay Mr. Fink the costs 
dae to him upon taxation as between attorney and client. Mr. Fink's costs 
wore taxed, and he was allowed Rs. 353-14 for in-pocket costs and Rs. 71 
for cut-of-pocket costs. The defendant, however, alleged that under the said 
agreement Rs. H) only, being the balance of the out-of-pocket costs, were due 
by him to Mr. Fink, and on the 3rd July 1899, the defendant, upon notice to 
Mr. Fink, applied to the Court for an order for the completion of the change of 
attorney on payment by him to Mr. Fink of Rs. 16. Mr. Fink alleged that he 
had always been ready and willing to act for the defendant, and that the only 
misunderstanding he had had with the defendant was entirely unconnected 
with any matter of costs in this suit, and that he was entitled to his costs as taxed. 


Mr. Bonnaud for the Defendant. 
Mr. Sinlia for Mr. E. J. Fink. 


Mr. Bonnaud . — The attorney entered into a special contract with the 
defendant as to his fees. He cannot now ask that his costs be taxed in the 
usual way. As to the attorney losing his chance of recovering his fees from 
the other side, that can be no ground for compelling the client to retain him. 
There is nothing in the agreement which compels the defendant to 
continue his services, nor has he agreed to pay him any more than the Rs. 150, 
in the event of his dispensing with his services. In England, where the 
attorney has entered into a special contract, the Court has always allowed the 
client to change his attorney on good cause shewn. Here there was a mis- 
understanding between the client and his attorney, and the client desires to go 
to another attorney. He has already paid the sum which he agreed to pay, 
[771] and the order for change should now be made on payment of Rs. 16, the 
balance of the out-of-pocket costs. 

' Mr. Sinha contra , — There is no doubt that a client is at liberty to change 
from one attorney to another during suit, and then the ordinary rule is that 
he can obtain that order for change only on payment of his attorney’s costs. 
Here the client contends that he is not bound by the ordinary rule because of 
a special agreement, but that special agreement amounts to this, that the 
attorney was to carry on the suit from beginning to end getting Rs. 150 only 
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from the client and having a chance of recovering costs from the other side if 
his client succeeded. The client himself desires to put an end to that contract, 
as he does not want the attorney to conduct the case any further, though the 
case is now on the list and ripe for hearing ,* that being so, he cannot claim 
any advantage under that special agreement ; it is one entire indivisible 
contract. The special agreement therefore being broken by the client himself, 
he must under the ordinary rules pay costs irrespective of the special agreement 
Jbefore be can obtain the change. 

Stanley, J. — In this case there was an agreement in writing between the 
^defendant and his attorney, whereby the attorney agreed to accept Bs. 150 for 
^fais personal services in addition to costs out-of-pocket and Counsel's fees, 
ibut in the event of the client being successful the attorney was to refund the 
Bs. 150, and in that event to recover full costs from the plaintiff. Some mis- 
understanding appears to have arisen between the defendant and his attorney, 
and the defendant in consequence desires to change his attorney, and thereby 
preclude him from carrying on the case to a termination with the chance of 
success and profit therefrom to the attorney. It is said by Mr. Bonnaud that 
the attorney agreed to conduct the case for Bs. 150, and has been paid that 
sum, and he is not entitled to have his costs taxed in the usual way. I am 
of opinion that on the terms of the agreement the attorney is entitled, upon his 
ceasing at the instance of the defendant to act as attorney for him, to have 
his costs taxed in the usual way. The special agreement has been rescinded 
by the client by his insisting upon a change of attorneys ; ho cannot therefore 
base any [772] claim upon a contract to which ho himself has nob adhered. 
Mr. Bcnnaud*s client must pay the costs of this application, and I certify for 
Counsel. Application for change of attorney without payment of costs is refused. 

Attorney for the Defendant : Babu N. J. Newqie. 

Mr. E, J. Fink acted as Attorney on bis own behalf. 

D. S. 
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The 5th July, 1899. 

Pbesent : 

Mb Justice Stanley. 


Fink 

versus 

Maharaj Bahadoor Sing and others^ . 


Execution of decree — Distribution of proceeds of execution — Assets realized 
by sale or otherwise in execution — Monies realized by Deceiver appointed 
by decree-holder — Equitable execution — Code of Civil Procedure 
(Act XIV of 1882), section 295. 

Bents of property under attachment which have boon realised by a Beceiver appointed at 
the instance of one decree-holder arc “ assets realized by sale or otherwise in execution of a 
decree *’ within the meaning of section 295t of the Code of Civil Procedure. 

The appointment of a Beceiver by the Court at the instance of a judgment-creditor is a 
** process of execution’*. 

By a decree in this suit, dated the 30th April 1893. it was (inter alia) 
ordered and decreed that the infant defendant, Maharaj Bahadoor Sing, should 
out of the estate of his deceased father Kai Dhunput Sing pay to the plaintiff, 
(the Receiver of the estate of one Sewhux Sureka deceased), the sum of 
Rs. 3,394-4, with interest at the rate of G per cent, per annum, and should 
also pay to the plaintiff the costs of the suit with interest at the same rate. 
The costs amounted to Rs. 1,072-13. The defendant having failed to pay 
the decretal amount and costs the plaintiff, on the 8fch August 1898, 
obtained an order for execution of the decree by attachment of, amongst others, 
certain premises in Calcutta. By an order, dated the 26th August 1698, 

* Original Civil Suit No. 532 of 1897. 


t[Sec. 295 Whenever assets are realized by sale or otherwise in execution of a decree 
Proceeds ol execution and “o/^jPersons than one have, prior to the 


■ala to he divided rateablv “PP‘‘®d to the Court by which such assets are hold for execution 
aale to do Uivideu rateaoiy aecroes for money against the 
among decree-holders. 


money against the same judgment-debtor, 
and have not obtained satisfaction thereof, the assets, after 
deducting the costs of the realization, shall be divided ratoably among all such persons : 


Provided as follows : — 

Proviso where property 
is sold subject to mortgage. 


(rt) when any property is sold subject to a mortgage 
or charge, the mortgagee or incumbrancer shall not as such be 
entitled to share in any surplus arising from such sale. 


(6) When any property liable to bo sold in execution of a decree is subject to a mortgage 
or charge, the Court may, with the assent of the mortgagee or incumbrancer, order that the 
property be sold free from the mortgage or charge, giving to the mortgagee or incumbrancer 
the same right against the proceeds of the sale as he had against the property sold : 

(c) When immoveable property is sold in execution of a decree ordering its sale for the 
Proviso discharge of an incumbrance thereon, the proceeds of sale shall 

be applied — 

first, in defraying the expenses of the sale ; 

secondly, in discharging the interest and principal-money due on the incumbrancp ; 

thirdly, in discharging the interest and principal-moncys due on subsequent incumbranoaa 
<i£ any) ; and 

fourthly, rateably among the holders of decrees for money against the judgment-debtor 
who have, prior to the sale of the said property, applied to the Court which made the decree 
ordering such sale for execution of sunh decrees and have not obtained satisfaction thereof. 

If all or any of such assets be paid to a person not entitled to receive the same, auv 
person so entitled may sue such person to compel him to refund the assets. ' ^ 

Nothing in this section affects any right of the Government.] 


499 



I.L.R. 26 Cal. 773 


PINK V. 


Mr.^ pelchambera was appointed Beoeiver under section 503 of the Code of Civil 
Procedure to collect the rents of the said premises and pay the same after deduct- 
ing thereout his commission and [778] charges to the Comptroller-Qeneral 
of Accounts to be placed to the credit of this suit, subject to the further order 
of this Court. The Eeceiver on the 19th April 1899 paid in the sum of 
Bs. 3,493-7-6 to the credit of the suit. No prohibitory order or attachment had 
been filed in the Office of the Accountant-General affecting this fund, and it 
appeared that neither this nor any other property of the defendant was affected 
by any attachment before judgment. 

The plaintiff applied on summons to the defendant and to a number of 
creditors of Bai Dhunput Sing, who had previously obtained execution of 
decrees, and some of whom had attached the same properties, the rents 
whereof had been collected by the said Eeceiver, praying that the amount paid 
into Court should be paid to him in part satisfaction of his decree, or in the 
alternative for a reference to the Begistrar to ascertain which of the decree- 
holders were entitled to the money in Court under the provisions of section 
295 of the Code of Civil Procedure. 

The application was heard in Chambers. 

Babu Rally Nath Mitter for the Plaintiff. 

Babu Bhupandra Nath Bose for the Defendant. 

Mr. iV. C. Bone for some of the Attaching Creditors. 

Babu Rally Nath Mitter, — Money realized by the Receiver is not “ assets 
realized by sale or otherwise within the meaning of section 295 of the Code, 
and, therefore, the plaintiff* alone is entitled to the benefit of the money. 
Section 295 does not in any way apply to money realized by the Receiver in 
this case ; the modes of execution “ otherwise than by sale ” prescribed in the 
Code can only be under sections 291, 305 and 322. Uopal Dat v. Chunni LaL, 
(1885) 1. L. B., 8 All., 67 ; Purshotamdass Tnbhovandass y, Surajhharthi Hari- 
bharthi, (1882) I. L. R., 6 Bom., 588, and Sew Bux Bogla v. Shib Chunder 
Sen, (1886) I. L. R., 13 Cal., 225, were referred to. 

Mr. N. C, Bose, contra, — The appointment of a Receiver after decree under 
section 503 of the Code is a mode of realizing [774] money in the hands of 
third parties. It does not make any difference in the nature of the money 
realized, nor does it take it out of the operation of section 295 : Sorabji Edulji 
Warden v. Govind llamji, (1891) I. L. B., 16 Bom., 91 (97 to 99). 

Babu Bhtipendro Nath Bose supported the contention put forward by the 
plaintiff : Prosounonioyi JJassi v. Sreenauth Buy, (1894) I. L. R., 21 Cal., 809, 
and Siriahw, Mucha nach ary, (1887) 1. L. R., 10 Mad., 194. The appointment 
of the Receiver was in the way of “ equitable execution.” It is an execution 
not under the provisions of the Code, and therefore does not come under the 
word “ otherwise ” in section 295. 

Stanley, J.— In this matter a summons was taken out by the plaintiff 
for an order for payment to him by tlie Accountant General of the balance 
which shall remain of the sum of Bs. 3,458-7-5 representing monies paid into 
Court by the Receiver appointed at the instance of the plaintiff over certain 
immoveable property of the defendant after payment of costs, or in the alter- 
native that it be referred to the Registrar to report who are the persons if any 
entitled to participate in the fund besides the plaintiff. 

The plaintiff obtained a decree again st the defendant on the 30th of April 
1898 for the sum of Rs. 3,394-4-0 and costs, and on the 8th of August 1898 he 
obtained an order of attachment of, am ongst other, certain property of the 
defendant in Khungraputty Street and in Cross Street in Calcutta. 
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By an order of the 26th of August 1898 made in this action Mr/ Bel- 
chambers was appointed Receiver to collect from the tenants the rents of the 
property above referred to, and was directed, after payment thereout of 
charges and commission, to pay the balance of the amount so to be realized to 
the Comptroller-General of Accounts and the Secretary and Treasurer of tlie 
Bank of Bengal, with the privity of the Accountant-General to be by them placed 
to the credit of this suit, subject to tbe further order of this Court. The 
Receiver collected the rents, and on the 19th of April last he paid into Court 
the sum of Rs. 3,493-7-6. 

[776] No prohibitory order or attachment has been filed in the office of 
the Accountant-General alfecting this fund, and from the Sheriff’s certificate, 
dated the 25th of May 1899, it appears that neither this nor any other property 
of the defendant is affected by any attachment before judgment. 

A number of decree- holders other than the plaintiff in this action having 
obtained attachments against the immoveable properties of the defendant 
between the 24th of January 1895 and 23rd of May 1899, contend that under 
section 295 of the Code of Civil Procedure they are entitled to have the fund in 
Court ratoably divided between them and the plaintiff. 

It is clear that no creditor, who obtained an attachment order subsequent 
to the realization of the rents now represented by the moneys in Court, is 
entitled to participate, as it is only decree- holders who have applied to the Court 
for execution of their decrees prior to the realization who are comprehended in 
the section. 

The question then is whether or not rents of property under attachment 
which have been realized by a Receiver appointed by one decree-holder are 
assets realized “ by sale or otherwise ” in execution of a decree within the 
meaning of section 295 of the Code. This is a question of some difficulty and 
of considerable importance. On the part of the plaintiff it is contended that 
the words “ or otherwise ” refer to a realization under sections 291 , 305, or 322, 
the provisions of these sections being all modes of realizing assets from the 
property of the judgment-debtor " otherwise ” than by sale, and do not include 
a realization of assets by the appointment of a Receiver under section 503. On 
the part of the other decree-ho’ders it is argued that the words by “ sale or 
otherwise ” are comprehensive, and should be construed as meaning by sale or 
by other process of execution provided for by the Civil Procedure Code, and 
that the assets realized by the appointment of a Receiver are assents realized by 
a process of execution provided for by the Code. 

The object of the Legislature in introducing section 295 into the Code 
was manifestly to place all judgment-creditors on the same footing in the 
administration by the Court of their 1776] debtor’s estate, provided that they 
had taken the precaution of invoking the aid of the Court by applying for 
execution of their decrees in any of the modes prescribed by the Code. Here 
the mode of execution in which the assistance of the Court was retiuired by the 
creditors was by attacliment of the debtor’s property, but the plaintiff also 
sought execution of his decree by the appointment of a Receiver. 

None of the cases to which I have been referred govern the present case. 

In the case of Pnrshotamdass Trtbhovandass v. Surajbharthi Haribharthi^ 
(1882) I. L. R., 6 Bom., 588, it was held that moneys paid by a judgment-debtor 
under arrest in satisfaction of the decree were not assets realized ** by sale or 
otherwise ” under section 295 of the Code ; that this section must be read as 
if the words from the property of the judgment-debtor ” were inserted after 
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the word ** realized." In this case, it will be observed, the debt was not 
realized by any of the modes of execution prescribed by the Code. 

That decision was approved of in the case of Gopal Dai v. Chunni Lal^ 
(1886) I. L. R,8 All., 67. Tn that suit the plaintiff and the defendant held 
decrees against one Bishambarnath and took out execution of them, and the 
judgment-debtor’s property was attached, but no sale took place. The judg- 
ment-debtor paid into Court the sum of Rs. 1,200 on account of the plaintiff’s 
decree, and it was held that the plaintiff was entitled to the sum so paid into 
Court, and that it could not be regarded as “ assets realised by sale or other- 
wise in execution of a decree ” so as to be rateably divisible between the decree- 
holders under section 295 of the Code, inasmuch as it could not be said that 
there was a realization from the property of the judgment-debtor. The pay- 
ments in both these cases were made by the judgment-debtor voluntarily, 
though no doubt under the pressure of the decrees. 

In the case of Srw Bux Boqla v. S^hih Ohunder Sen, (1886) I. L. R., 
13 Cal., 226, the plaintiff had obtained a decree against the defendant for 
[777] a sum of Rs. 1,397-11-0. In execution of this decree certain property 
of the judgment-debtor was attached on the 7th of January 1886. On the 3Ut 
of August 1885 one Bhugvvan Doss obtained a decree against the same defend- 
ants for the sum of Rs. 1,241-14-3, and on the 8th of January 1886 applied 
for attachment of the defendant's property. On that date a warrant was 
issued, but the property was never actually attached. Some time between the 
8th and loth of January 1886 the defendants filed their petition of insolvency, 
and the usual vesting order was made. The Official Assignee then paid into 
Court the amount of the decree obtained by Sew Bux, and the property was 
released from attachment. In an application of Bhugvvan Doss to the Court 
under section 295 of the Code for a share of the money so paid into Court, it 
was held by TREVELYAN, J., that the applicant was not entitled to participate 
in it, inasmuch as section 295 only provided for the case where by the process 
of the Court in execution of a decree property has become available for distri- 
bution amongst the judgment-creditors. The learned Judge expressed his 
opinion that the words " by sale or otherwise” meant hy sale or by other 
process of execution provided for in the Civil Procedure Code. This decision 
was followed bv Sale, J,, in the case of Prosonnomoyi Dassi v. Sreenauth Roy^ 
(1894) I.L. R.’21 Cal., 809, 

I concur in this view. I see no good reason for limiting the meaning of 
the words so as to exclude from their operation any process of execution which 
is available to a judgment-creditor under the provisions of the Code. The 
Legislature in my opinion intended hy the language of the section to secure 
for all judgment-creditors who had invoked the aid of the Court in the manner 
pointed out by the section a rateable participation in all assets realized by any 
process of execution. 

It remains then to consider whether the appointment by the Court of a 
Receiver is a process of execution. Section 503 of the Code provides that 
‘‘ whenever it appears to the Court to be necessary for the realization, preser- 
vation or better custody or management of any property, moveable or immove- 
able, the subject of a suit or under attachment, the Court may appoint a 
Receiver.” [778J The appointment of a Receiver by the Court at the instance 
of a judgment-creditor is equitable execution — see the judgment of COTTON, 
L. J., in Angl()‘ Italian Bank v. Dauiea, (1878) L. R., 9 Ch. D., 275 (290). It 
is a process of execution which is enforced by the Court at the instance of a 
judgment-creditor. Unlike the cases above refeired to, where the moneys 
were paid into Court voluntarily by the judgment-debtor and by the Official 
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Assignee, respectively, the moneys recovered in this suit have been realized 
out of the estate of the judgment-debtor in invitum and by the aid of the Court. 
This being so, I fail to see any reason for limiting the application of the 
principle of rateable distribution adopted in section 295 in the way in which the 
plaintiff submits that it should be limited. My decision no doubt will deprive 
the plaintiff to a large extent of the immediate fruits of his superior diligence, 
but it is, I believe, consonant with the spirit and intention of the framers of 
the Code. 

I shall therefore refer the matter to the Registrar under the alternative 
relief asked by the summons. The costs of all parties other than the defend- 
ants of this application to be paid out of the balance of the fund in Court 
before distribution after satisfying the costs of realization, including the 
plaintiff’s costs of this application. 

Attorneys for the Plaintiff: Messrs. Kally Nath Milter d Sarvadhikari, 

Attorney for the Defendant : Babu Bhupendra Nath Bose, 

Attorney for the Attaching Creditors : Mr. N. G, Bose. 

IX S. 


NOTES. 

[In the O.P.C., 1908, sec. 73, the word.s ‘ held by a Court ’ were substituted for* realised 
by sale or otherwise in execution of a decree.* 

See also (1903) 28 Bom., 264 ; 9 C.L.J., 210.] 


[ 26 Cal. 778 ] 

The JHth June, 2^,99. 

Present : 

Mh. Justice Sale. 

Deno Nath Batabyal 
versus 

Nuffer Ch under Nundy and others."* 

Presidency Small Cause Courts Act {XV of 1882), section 26, snb^sections 2, 8, 
4, sections 28, 61, 62 — Attachment — Claim by mortgagor m execution pro- 
ceedings in Small Cause Court — Civil Procedure Code {Act XIV of 
1882), sections 278, 279, 280, 281, 282, and 293, — Presidency 
Small Game Court Buies of Practice, 49, SO, 51 — Tiled 
huts — “ Fot the purposes of execution,” Meaning 
o/— Res judicata. 

[779] An order made upon a claim to attached property filed in the Small Gauge Court of 
Galoutta in a proceeding under aection 278 of the Civil Procedure Code is ** an order made in 
a suit " within the meaning of section 37 of the Presidency Small Cause Courts Act (Act XV 
of 1862), and is final, subject only to the right to apply for a ne^ trial. 

The words of section 28 (Act XV of 1882)“ for the purposes of execution” must mean for 
all purposes of execution, inclusive of the purpose of determining objections made to attach- 
mente. Tiled huts for all purposes of execution are therefore moveable property under that 

section. — _ 

* Original Civil Suit No. 54 of 1898 . 
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The Small Cause Court has full power and authority to determine the question of title 
under a mortgage over attached property, and that question is, therefore, res judicata^ Ismail 
Solomon Bhamji v. Mahomed Khauy (1891) I. L. B., 18 Cal., 296, followed. 

This was a suit on a mortgage of certain tiled huts executed by the defendant 
NufFer ChundorNundy in favour of the plaintiff. 

The defendants Adhur Chunder Sett and Hridoy Nath Sett obtained a 
decree for Rs. 2,000 against the defendant Nuffer Gbunder Nundy in the 
Calcutta Small Cause Court, and in execution of that decree attached the said 
tiled huts which had been mortgaged to the plaintiff. The plaintiff thereupon 
filed a claim in the Small Cause Court, but the claim was disallowed, the Court 
being of opinion that the mortgage w^as not a genuine transaction. The Small 
Cause Court also allowed compensation to the defendants, the attaching 
creditors. The plaintiff having failed to substantiate his claim in the Small 
Cause Court, brought this action in the High Court on his mortgage, making 
the attaching creditors as well as the mortgagor defendants, praying as against 
the former that a Receiver might be appointed to take charge of the property, 
and also that the former might be restrained by and under the injunction of 
this Court from proceeding to a sale or otherwise disposing of the property. 

Mr. B, Mitray and Mr. S. B. DaSy for the Plaintiff. 

Mr. B, ChaJcravartiy and Mr. N, Chatterjcey for the Defendants Adhur 
Chunder Sett and Hridoy Nath Sett. 

The defendant Nuffer Chunder Nundy did not appear. 

[780] Mr. Cliakravarti. — This suit is not maintainable — see Ismail 
Solomon Bhamji v. Mahomed Khatiy (1891) I. L. R., 18 Cal., 296. Although 
section 23 of the Small Cause Courts Act (Act XV of 1882) has been repealed 
by section 12 of Act I of 1895, section 9 of Act I of 1895 continues in force 
the whole of the practice and law of procedure in force on the Slst of Decem- 
ber 1894, unless and until cancelled and varied by rules made by the High 
Court. The plaintiff had the choice of his forum. He could either have come 
to the High Court or the Small Cause Court. He elected to have his claim 
investigated and adjudicated upon by the Small Cause Court ; he would not be 
allowed to agitato the High Court because his claim was disallowed. The 
order of the Small Cause Court is final and conclusive under section 37 of Act 
XV of 1892. Here the properties under attachment are the tiled huts which, 
by legislation, have been made moveable proparty, at any rate for the purpose 
of execution. See Tagore Lectures (1895), page 36. 

Mr. Mitra, — Under the General Clauses Act, section 3, sub-section 25, 
tiled huts are immoveable property — see Siho Nattu Miah v. Nand Baniy (1871) 
8 B. L. R., 508. The rules made by the Small Cause Court are ultra vires. 

The following judgment was delivered by 

Sale, J. — The plaintiff in this case seeks to enforce a mortgage against 
the defendant Nuffer Chunder Nundy executed by him in favour of the plaintiff 
on the 24th of November 1896, to secure a sum of Rs. 1,000 with interest, 
which sum the plaintiff alleges he advanced to the mortgagor as a loan. The 
mortgaged property consisted of three tiled huts situate in Calcutta, which the 
mortgagor either acquired by purchase or caused to be erected on land rented 
by him. 

, The plaintiff further alleges that the defendants Adhur Chunder Sett and 
Hridoy Nath Sett, in the month of September 1897, caused the said properties 
to be attached in execution of a money decree obtained by them against the 
mortgagor, and that he (the plaintiff) as mortgagee of the properties filed a claim 
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in [781] the Court of Small Causes, which was, on the 30th of November 1897, 
disallowed. 

The plaintiff accordingly submits that the Sett defendants, the attaching 
creditors, are necessary parties to this suit, and he says they have been called 
on to redeem the said mortgaged properties, and the relief prayed against them 
is, that a Eeceiver may be appointed to take charge of the properties, and that 
they (the attaching creditors) may be restrained by and under the injunction of 
this Court from proceeding to a sale or other disposition of the said properties. 

The defendant Nuffer Chunder Nundy has not appeared in the suit, but 
the defendants Adhur Chunder Sett and Hridoy Nath Sett have appeared to 
•contest the plaintiff’s claim, and in their written statement make the following 
allegations : — 

That the mortgage in suit is a fraudulent transaction resorted to by the 
mortgagor in collusion with the plaintiff with the object of defeating the just 
•claim of the attaching creditors. 

That the decree, in execution of which the mortgaged properties have been 
attached, was made on the 21st of July 1897 in a suit instituted in the Small 
'Cause Court on the 24th of November 1896, a day previous to the date of the 
alleged mortgage, in which the claim was in respect of a sum of Bs. 2,000 due 
from the defendant Nuffer Chunder Nundy on a hathchitta. 

That the sum due to the attaching creditors under the said decree is 
Rs. 2,000, together with the sum of Hs. 254-12 awarded as costs. 

That the claim filed by the plaintiff in the Court of Small Causes came 
on for hearing on the 2nd November 1897, when the Court found on the evi- 
dence that the alleged mortgage was not a genuine transaction ; that it was a 
device concocted by the defendant Nuffer Chunder Nundy, in conjunction with 
the plaintiff, to defeat the decree which the attaching creditors obtained 
against their judgment-debtor, and that the Court, accordingly, dismissed 
the plaintiff’s claim and allowed the sum of Ks. 100 as compensation to the 
judgment-creditors. 

That the plaintiff had tiled an application for a new trial which [782] was 
then pending. That in pursuance of a consent order made by this Court 
on the 10th February 1898, the mortgaged properties had been sold, and 
the sale proceeds had been paid into Court to the credit of this suit. 

At the hearing it was contended on behalf of the attaching creditors by 
way of a preliminary objection to the suit that the order of tlie Small Cause 
Court disallowing the plaintiff’s claim is a bar to t!io relief which is sought 
against them, and that the finding also of the Court as to the genuineness of 
the mortgage is conclusive between the parties, and that, as a result, the suit 
is not maintainable and ought to be dismissed as against them. 

No evidence was adduced on either side upon the preliminary point, the 
argument proceeding upon the basis that the finding of the Small Cause Court 
in the claim suit was correctly stated in the defendant’s written statement. It 
was stated, however, and not disputed, that the plaintiff’s application for anew 
trial of the claim suit was withdrawn, and that the amount of the sale pro- 
ceeds of the mortgaged properties now in Court is insufficient to satisfy in 
full the claim of the attaching creditors. 

The procedure of the Small Cause Court is now regulated by Act XV of 
1882 as amended by Act X of 1888 and I of 1895. 

By section 37 of the amended Act it is provided that, subject to the right 
to apply for a new trial, every decree and order of the Small Cause Court in a 
suit shall be final and conclusive. 


13 OAL. — 64 
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The first question then is, whether the order of the Small Cause Court 
disallowing the plaintiff's claim — based on his mortgage, to have the attachment 
of the judgment-creditors removed, can be said to be an order made in a suit. 

The procedure as to claims made in respect of attached property by persons 
other than the judgment-debtor is regulated by section 26 of Act XV of 1882, 
paragraphs 2, 3 and 4, sections 61 and 62 of the same Act, sections 278, 279, 
280, 281 and 282 of tbo Civil Procedure Code, and by rules 49, 50 and 51 of 
the Small Cause Court rules of practice. 

No doubt section 23 of Act XV of 1882, wdiich extended certain portions 
of the Civil Procedure Code, including the claim [783] sections, to the 
Small Cause Court has been repealed by section 12 of the Amending Act I of 
1895, but, on the other band, section 9 of the same Amending Act continues in 
force the vvliole of the present practice and law of Procedure of the Small 
Cause Court, until this procedure has been superseded by a new procedure to^ 
be introduced by rules framed by the High Court. 

The rules of practice of the Small Cause Court have been framed under 
the powers reserved to the Court by section 9 of Act XV of 1882, as it stood 
before the Amending Act I of 1895 came into operation. By that section the^ 
Court was empowered, with the previous sanction of the High Court, to make* 
rules to provide in such manner as it thought lit for all matters not specially 
provided for by the Act. 

Section 61 of the Act provides : If any claim is made to or in respect of 
any property seized under thi.s chapter, or in respect of the proceeds or value- 
thereof by any person not being the debtor, the Kegistrar of the Small Cause 
Court, upon the application of the bailiff who seized the property, may issue a 
summons calling before the Court the claimant and the person who obtained 
the w’arrant.” 

The section, after providing for the stay of any suit which may have been* 
brought in the High Court in respect of the claim, proceeds : And a Judge- 
of the Small Cause Court shall adjudicate upon such claim and make such 
order between the parties in respect thereof and of the costs of the proceed- 
ings as he shall think fit; and such order shall be enforced as if it were 
an order made in a suit brought in such Court. The procedure in the* 
Small Cause Court in cases under this section shall conform, as far as may 
be, to the procedure in an ordinary suit in such Court." 

Section 62 gives the Court power to award compensation to the claimant,, 
and provides that the order of the Judge awarding or refusing such compensa- 
tion shall bar any suit for the recovery of coiuponsation for any damage 
caused by the distress. Similarly by section 26, para. 2, it is provided “ when 
any claim preferred or objection made under section 278 of the Civil Procedure 
Code is disallowed, the Small Cause Court a)ay in its [784] discretion order 
the person preferring or making such claim or objection to pay to the decree- 
holder or to the judgment-debtor or to both by way of satisfaction as aforesaid 
such sum or sums as it thinks fit." And further : “ Any order made under this 
section may, in default of payment of the amount payable thereunder, be 
enforced by the person in whose favour it is made against the person against 
whom it is made, as if it were a decree of the Court." 

Kule 49 of the rules of practice provides that the claimant who is sum- 
moned before the Court under the provisions of section 61 of the Act must file 
a plaint, and shall be the plaintiff, while the person who obtained the warrant 
shall be the defendant, and the matter shall then be treated as a suit. In every 
respect, therefore, both under the Act and under the rules and also under 
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flection 278 and thefollowing eectionsofthe Civil Procedure Code, a claim proceed- 
ing is to be treated and dealt with as a suit, and I have no doubt, therefore, 
that an order made in such a proceeding by the Small Cause Court is an order 
made in a suit within the meaning of section 37 of the Act. Section 283 of 
the Civil Procedure Code, which expressly reserves to the party against whom 
an order is made in a claim proceeding to establish his right by suit, does not 
affect the present question, because that section has been excluded from 
application to a claim proceeding in the Small Cause Court by a notification 
issued by the Court under the powers reserved to it by section 23 of the Act, 
which notification under section 3 of Act X of 1888 is still in force. 

I agree with the view expressed by WlLSON, J., in the case of Ismail 
Solomon Bhamji v. Mahomnd Khan, (1891) I. L. R., 18 Cal., 296 (301), that the 
omission of section 283 from the sections of the Procedure Code applied to 
the Small Cause Court was intended to preserve the finality of orders made in 
claim suits by the Small Cause Court. 

If then the order of the Small Ciuse Court disallowing the plaintiff’s claim 
to interfere with the attachment of the defendants is final and conclusive between 
the parties, it would seem to follow [785] that his claim in this suit to restrain 
the defendants from proceeding with their attachment is barred. But then it 
is said the order of the Small Cause Court disallowing the plaintiff’s claim is 
bad, because it was based upon a finding which was ultra vires, as it affected 
the plaintiff’s title on his mortgage. Tiled huts, it is contended, are immove- 
able property, and the Small Cause Court had, therefore, no power to determine 
the question of the validity of the mortgage, as it involved a question of title to 
immoveable property. The answer is that the plaintiff himself put the validity 
of his mortgage in issue in the proceeding by basing his claim to the attached 
property on his mortgage. How then can he be heard to say that the order 
complained of is bad, because the Court in making it determined the very 
question he invited it to determine ? Moreover, assuming that tiled huts are 
for certain purposes immoveable property, it is clear, and this 1 did not under- 
stand to be disputed, that by virtue of section 28 of the Small Cause Court Act 
XV of 1882 popularly known as the tiled hut section — the mortgaged property 
for the purposes of execution must be deemed to be moveable property. 

The words of the section “ for the purposes of execution” must mean for 
all purposes of execution inclusive of the purpose of determining objections 
made to attachments. It would be hardly reasonable to suggest that what the 
Legislature intended was that for the purposes of issuing process tiled huts 
were to bo deemed moveable property, wliereas for the purposes of determining 
objections to such process ^thoy were to be deemed immoveable property. 

I think, therefore, the Small Cause Court had under the circumstances 
and for the purposes of the plaintiff’s claim full power and authority to deter- 
mine the question of tlie plaintiff’s title under his mortgage to the attached 
property, and that this question is now res judicata as between the parties. 

It is to be observed that the Small Cause Court, under section 282 of the 
Civil Procedure Code, if satisfied with the validity of the plaintiff’s mortgage, 
had power to continue the attachment subject to such mortgage. WILSON, J., 
in the case already cited, remarks as follow.s ; “ Under the rules of the Small 

Cause Court [7863 claims are not tried summarily, they are dealt with just as 
suits are with the same remedy in case of mistake by application for a new 
trial, and the Court has full power to award damages to either party. A person 
who thinks himself aggrieved by the seizure of goods in execution of a Small 
Cause Court decree has his choice of remedies. He may bring an ordinary suit 
in the proper Court, or he may make a claim in the Small Cause Court. In 
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either case his rights are fully tried out, and it would, I think, be inconvenient 
and contrary to sound principle to allow him to try first one remedy and then 
the other.** 

With these observations I entirely agree. This suit must be dismissed 
against the defendants Adhur Ghunder Sett and Hridoy Chunder Sett, and the 
plaintiff must pay their costs on scale No. 2. Liberty to these defendants to 
apply for payment of the money in Court. 

Suit dismissed with costs. 

Attorney for the Plaintiff’ : Messrs. Thakur tf- By sack. 

Attorney for the Defendant : Babu K. M. Gangooly. 

C. E. G. 


NOTES. 

[This was reversed on appeal, (1900) 4 C.W.N., 470. Sec also (1907) 84 Cal., 623 
at 826.] 
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CRIMINAL REVISION. 


The May, 1800, 

Pkesent : 

Mr. Justice Ghose and Mr. Justice Wilkins. 


Jagat Chandra Mozumdar Petitioner 

versus 

Queen-Empress Opposite Party.'’ 


Magistrate, Junsdictinnof — Criminal Procedure Code{Act V of 1808), section 190 

sub-section (l), dames (a) and (c), and section 101 — Taking cognizance of 
offence by Magistrate upon receiving a complaint of facts — Right of the 
accused to claim a transfer — Penal Code {Act XLV of 1800), 
section 193 — Sanction unnecessary when offence alleged to 
have been committed in the course of an investigation 
by the Police — Interference by the High 
Court in a pending case. 

The complainant made a complaint to the Magistrate by a petition in which he named 
three persons and charged them with ofTences under certain sections of the Penal Code. The 
Magistrate thereafter examined the com'[787]plainant and some witnesses on his behalf and 
issued summonses against the throe persons mentioned in the petition of complaint as well 
as against the petitioner in this case for an oficiice other than those mentioned in the said 
petition. 

Held, the Magistrate took cognizance of the offence as against the petitioner under clause 
(apskXid not clause (c) of sub-section (1) of section 190, and consequently he was not debarred 
by section 191 of the Criminal Procedure Code from trying the case. 

* Criminal Revision No. 138 of 1899 made ngain.st the order passed by G. Balthasar, 
Ks(|., Sub-Divisional Magistrate of Goalpara, dated the 5th October 1898. 
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No sanction under section 195 of the Criminal Procedure Code is necessary for t|bkiDg 
cognizance of an offence under section 193 of the Penal Code when the alleged false evidence 
is said to have been fabricated, not in relation to any proceeding pending in any Court, but 
in the course of an investigation by the Police into the matter of an information received 
by them. 

It is inadvisable to interfere in a ponding case unless there is some manifest and patent 
injustice apparent on the face of the proceedings and calling for prompt redress. 

On the 13th of September 1898 Kunja Ganika lodged a complaint against 
three persons in the Court of the Sub-divisional Magistrate of Goalpara charging 
them with having committed offences under sections 352, .354 and 109 of the 
Penal Code. The Magistrate subsequently examined the complainant on oath 
and some witnesses on her behalf and ordered summonses to he issued against 
the three persons mentioned in the petition of complaint as well as against the 
petitioner in this case under sections 193 and 109 of the Penal Code. On 
subsequent dates he heard evidence and drew up a charge under sections 19.3 
and 109 against the petitioner. Then on the 30th November the petitioner 
moved the Deputy Commissioner of Goalpara to stay all proceedings as against 
himself, but he declined to interfere. The petitioner then moved the High 
Court and obtained a rule in the following terms : — 

“ ] jet the record be scut for and a rule issue to the District Magistrate of Goalpara to 
show cause why the case should not bo transferred to another M.igistrate by reason of section 
191 of the Godo of Criminal Procedure, and next because the Sub-divisional Magistrate has, 
in the proceedings, shown a bias against the accused, or why niich other orders should not 
be made as to this Court may appear proper. The objection in regard to the invalidity of 
the proceedings in consequence of the want of sanction under section 195 will be better 
determined when the facts are made clear by the record of the ffSS] proceedings, and the 
Court will then be in a position to consider also whether, as contended by learned Counsel, 
there is any case at all made out for the prosecution of the petitioner. In the meantime 
further proceedings will be stayed.” 

Mr. Jackson^ and Babu liar Prasad Chatter jee, appeared for the Petitioner. 

The High Court (Ghosk and WiLKINS, J.l.) in their judgment, after reading 
the terms of the rule as above, continued as follows :— 

The facts appear to be as follows : — 

One Kunja Ganika filed a petition of complaint before the Magistrate, 
Mr. Balthazar, on the 14th September 1898. She was examined by the Magis- 
trate, and deposed that the petitioner, who was then a Sub Inspector of Police, 
came to her house with a head constable and witli other persons and enquired 
from her about a sari, in respect of which apparently a charge of theft had been 
lodged by some other person. Her complaint was that tlie head constable 
himself introduced this sari into her house, and then pretended to have found 
it there; and that she was tlien assaulted hy the head constable and taken away 
to the thana, whence she was ultimately allowed by the petitioner to depart 
without bail. Of the persons named in her vernacular petition of complaint 
as accused, the present petitioner is not one ; and the offences charged against 
others were stated to be offences under sections 352 and 354 of the Indian 
Penal Code. 

The Magistrate forwarded the complaint to his Deputy Commissioner for 
sanction to the prosecution thus instituted ; in doing so he appears to 
have acted under some executive order in respect of complaints made 
against police officers. Sanction having been obtained, the Magistrate then sum- 
moned and examined the complainant’s witnesses before issuing process against 
the accused. Then, on the 28th September, he passed an order to summon 
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the head constable under section 193 of the Indian Penal Code, and the Sub- 
Inspector (petitioner) under sections 193 and 109 of the Indian Penal Code. 
He then, on the 5th October and subsequent dates, heard evidence and drew up 
charges, m., charges under section 193 of the Indian Penal Code, and section 
[789] 29 (Act Y of 1861) against the head constable and a charge under section 
109 read with section 193 of the Indian Penal Code against the petitioner and 
two others who were not police officers. 

In the meantime, on the 5th October 1898, the Magistrate had asked his 
superior officer fora specific sanction to proceed against the sub-inspector, and 
he was on the 2nd November directed to proceed with the trial. 

Then on the 30tb November, the petitioner moved the Deputy Com- 
missioner to stay all proceedings as against himself, and on the 10th February 
1899 the Deputy Commissioner declined to interfere. The petitioner then 
moved the High Court and obtained a rule in the terms already set forth. 

We have heard Mr. Jackson for the petitioner and have considered the 
cause shown by the Deputy Commissioner in his letter of explanation. 

We think that the petitioner is not entitled to have this case transferred 
either on the ground of bias or by reason of section 191 of the Criminal 
Procedure Code. As to bias of any kind disqualifying the Magistrate from 
trying out the case, or Hindering it inexpedient that he should try it out, we can 
find no indications upon the reeprd, and indeed this part of the case was not 
pressed upon us by the learned Counsel for the petitioner. As regards section 191 
of the Criminal Procedure Code it is contended by Mr. Jackson that as the 
complaint of Kunja Ganika disclosed no offence under section 193 of the 
Indian Penal Code the Magistrate must have taken cognizance of that offence 
under clause (c) of section 190 of the Criminal Procedure Code. But this is 
hardly so. The Magistrate in effect received a complaint of facts, which in 
his opinion constituted an offence under section 193 of the Indian Penal Code, 
and consequently took cognizance of that offence under clause (a) of section 
190 of the Criminal Procedure Code. The fact that the complainant did not 
specifically, and in terms, accuse any one of an offence under section 193 of 
the Indian Penal Code does not affect the real position of affairs ; if the facts, 
as stated by her in her deposition of complaint, constituted an offence which really 
would fall under section 193 of the Indian Penal Code, then her complaint 
was one [790] under clause (a) of section 190 of the Criminal Procedure Code ; 
and consequently the Magistrate was not debaiTed by section 191 of the Code 
of Criminal Procedure from trying the case. 

Then it was contended on the petitioner's behalf that the Magistrate 
could not legally take cognizance of the offence under section 193 of the Indian 
Penal Code in the absence of any sanction under clause (5) of section 195, 
Criminal Procedure Code, inasmuch as this alleged fabrication of false evidence 
was in relation to " some proceeding in some Court, and the case of Chandra 
Mohon Banerjee v. Balfour, (1899) ante, p. 359, was referred to in support of 
this contention. But that case was altogether upon a different footing, for the 
petitioner therein was accused of having instigated one Mrs. Balfour to give false 
evidence in a divorce case, which was actually pending in the High Court at the 
time. In the case now before us, there was no proceeding pending in any Court 
in relation to which the alleged false evidence was said to have been fabricated. 
There was then simply an investigation, which was being held by the Police 
into |ihe matter of the information in connection with the theft of the sari. 
We are therefore of opinion that no sanction under section 195 of the Criminal 
Procedure Code was necessary in this case. That none was legally required 
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iifider any local executive order, in order to give the Magistrate jurisdiption, 
is conceded. 

We finally proceed to consider the last question stated in the rnle, viz,, 
as to whether there is any case at all made out for the prosecution of the 
petitioner ; but before doing so, we desire to say that, in our opinion, it is only 
in very exceptional instances that this Court should as a Court of Revision 
interfere with the action of a subordinate Court in respect of any pending case, 
and especially when such a case has reached the stage where a charge has been 
drawn and only the defence of the accused remains to be heard. We do not 
desire to lay down, nor can we lay down, any hard and fast rule upon the subject, 
for the interference of this Court should be regulated by the particular circum- 
stances of each case. But speaking generally it seems to us to be inadvisable 
to [791] interfere in a pending case, unless there is some manifest and patent 
injustice apparent upon the face of the proceedings and calling for prompt 
redress. As we understand this portion of the rule, it contemplates the exist- 
ence of such an injustice in the present case ; for if neither the complaint, nor 
the evidence for the prosecution, makes out any case whatever against this 
petitioner, it is manifest that he should not have been charged and so called 
upon to enter upon his defence, and it follows that ho should not be left, for a 
moment longer than is necessary, in the position of a person accused of an 
offence and forced to defend himself against a charge which there is no legal 
•evidence to establish. Now, we have considered the whole of the evidence for 
the prosecution in the case before us, and we fail to see that it discloses any 
act of the accused which can be interpreted so as to bring him within the four 
•corners of the charge. There is nothing whatever to show that he himself did 
anything, or connived at any other person doing anything, towards fabricating 
any false evidence against the complainant either with or without the intention 
that such evidence should be used in any stage of a judicial proceeding. What- 
ever the head constable or the other accused may have done, there is nothing 
to shew that the petitioner acted in any way except in the bond Me discharge 
of his duty, or that he was cognizant of any one fabricating any false evidence 
for the purpose in question. This being so, it is clearly most unfair to him 
that he should now be called upon to rebut a charge which, upon the evidence, 
is baseless in so far as it affects him. And to remedy this injustice, it is right 
that we should interfere. 

We accordingly quash the proceedings, so far as the petitioner is concerned, 
and direct that he be at once discharged. 

S. C. B. 


NOTES. 

[1. This waa followed m regards interference where the materials disolosod no offenoe 
in, 38 Cal., 68 ; (1910) 13 G.Ij.J., 43. 

II. No sanction is required to prosecute a person for having instituted a false charge 
4>efore the Police: — (1909) 10 C.L.J., 564.] 
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. [792] APPELLATE CIVIL. 

The 2nd May, 1399. 

Present : 

Sir Francis W. Maclean, K.C.I.E., Chief Justice, Mr. Justice Prinsep,. 
AND Mr. Justice Banerjee. 


Prosunno Coomar Eoy Plaintiff 

versus 

The Secretary of State for India in Council Defendant. '' 


Settlement — Settlement of noahad taluks in Chittagong — Power of Government 
to make settlement — Waste lands — Resumption — Kahuliat, Effect of — 
Acceptance of kahuliat by the landlord — Batificaiion — How 
far the acts of Governvvcnt officers bind the Government — 

Regulation III of 1H22, section 5 , clause 1 — Regula- 
tion VII of 1822, section 7, clause I — Evidence — 

Piesumptum of due performance of official acts 
— Acquiescence- -Acceptance of rent after 
term of settlement. 

The plaintiff sued the Secretary of State for India in Council for the declaration that a 
certain noabad mehal of his in the District of Chittagong was a permanent taluk, not resum- 
able by the Govemm'^nt. He based his claim on two grounds : (1) that the mehal existed 
from before the time of the Decennial Sottlomcnt, and the settlement of 1800 confirmed the 
permanent right of the taluhdar in the same ; (*2) and that at any rate, a kahuliat executed in 
1836 by his predecessors in title with the approval of the Ct)llector had the same effect. In 
defence, it was alleged (1) that the mehal was not in existence at the time of the Decennial 
Settlement and the settlement of 1800 was a temporary one ; and (2) that the kahuliat was 
never accepted by the Government, but that on the contrary the Government passed distinct 
orders that the settlements of 1836 were for thirty years only, which order was duly published 
by an istahar to that effect. It wa-< found on the evidence that the taluk was not shown to 
have been in existence before 1800 and the settlement proceedings of that year and the varia- 
tion of rent from time to time did not supp irt the plaintiff’s contention : Ueld, that the- 
kabuliat of 1836 was merely an offer on the part of the talukdar for the time being and was not 
binding oo the Government, its terms not having been accepted either by the Government 
or by any duly authorised officer thereof ; that both hv law and by the special instructions 
issued for the guidance of settlement olficjrs, no sottleinciit could V»o binding on the Govern- 
ment unless confirmed by the Governor-General in Council. 

There being no proof given by either pirty as to whether the istahar above mentioned 
was or was not duly published, Held, thiLt the publica-[793]tiDn of the isffl/iar must be 
presumed, having regard to the presumption in favour of the due performance of official 
acts. 

Held also that, even assuming that the officers of the Government induced by their act 
and conduct a belief in the talukdav that the kahuliat had been accepted by the Government, 
or that a permanent settlement had been sanctioned by the Government, that did not 
amount to a ratification of the kubuliat, inasmuch as such conduct of the officers was in 
violation of their duty as such officers and in direct contravention of the express orders of the 
Government. 

* Letters Patent Appeal No. 1 of 1898 in Appeal from Original Decree No. 264 of 1896. 
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Heldf also, that the acceptance by the Government of rent at the old rate froiil the 
talukdar for a long time after expiration of thirty.years did not amount to an acquiescence in 
the term:^ of the Icabuliat, ' 

Unsettled and unoccupied waste land, not being the property of any private owner, must 
belong to the State. 

The plaintiff, Prosunno Cooinar Eoy, brought the present action against the 
Secretary of State for India in Council for the establishment of the plaintiff’s 
title to a certain noahad mehal known as taluk Shermast Khan, No. 203, situated 
in mouza Bajarkal, Thana Kamu, in the District of Chittagong, for a declara- 
tion that 86 drones 2 kanis 9 gandas and 2 karas of hasila (arable) land, and 
491 drones 15 kanis 2 gandas and 1 kara of khila (waste) land, aggregating to 
578 drones 1 kani 11 gandas and 3 karas of land, as measured and found by 
the recent survey, was included in the said taluk Shermast Khan ; and for a fur- 
ther declaration, upon the construction of a kabuliat, dated the 9th November 
1836, that the Government had no right to take any land out of the said mehal, 
or make it khas, or interfere in any way with the rate of rent at which the plain- 
tiff has been paying, in accordance with the terms of the same kabiUiat. The 
plaintiff alleged that the said mehal had been in existence from before the 
Decennial Settlement, and averred in effect that the permanent character of the 
taluk was confirmed by the kabulmt which the Government took from Sheik 
Obedulla and others, his predecessors in title, on the 9th November 1836. 

In defence, it was [urged, amongst other things, that the plaintiff's 
was not in existence at the time of the Permanent Settlement, but that it was 
included in the Cox's Bazar khas nieJial, No. 346 L3, which had never been 
permanently settled ; [794] that the settlement made witli Sheik ObeduJla and 
others was for a term of thirty years only ; and that the kabuliat upon which 
the plaintiff’ based his claim was not accepted by the Government, who never 
approved it, but that, on the contrary, the order of the Government was convey- 
ed in letter No. 620, dated the 17th April 1838, approving grants of thirty 
years’ leases and declining to grant perpetual leases, which order was duly 
published and notified. The defendant also denied that the waste land claimed 
by the plaintiff was ever in his possession and that at any time it formed part 
of his taluk. 

It appears that in 1796, the Government, having discovered that a sanad, 
under which the descendants of one Joy Narain Ghosal claimed all the waste 
lands of the Chittagong district as belonging to their mehal noabad Joynugger, 
was a forged document, directed the whole of the said mehal and lands to be 
resumed* and brought under assessment. Tiiis measure was carried into effect 
in the year l800, under the Collector, Mr. Kerr. Tlie instructions issued by 
the Government to regulate the resumption and assessment proceedings were 
as follow : — 

I, (a) Perpetual ;pottahs were to be granted for the cultivated and uncultivated lands, 
which had already been brought upon \,\iq jumma in favour of the defendant tolukdars, by 
whom they were then held, on condition that the boundarie'^ of the lands should be fixed oy 
actual measurement. 

(6) Such lands as had been reduced to culbivation since the last measurement (of 
1786-89) were to be brought upon the yumma of Government.] 

(c) The assessment of the whole (a) and (b) was to be adjusted according to the rates 
observed in forming the assessments on the lands of other independent proprietors in the 
Chittagong District, by which means the taluhdars would pay to Government exactly rafa 
what they then paid to the descendants of Gokul Ohunder Ghosal. 

II. (d) Other waste lands, not brought upon the jumma, were to be granted, with fixed 
and ascertained boundaries, to individuals, in small and compact portions, according ae 
applicatiouB might bo'made for them. 
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• (e) Revenue was to bo assesRcd upon the waste land lots [specified in (<?)] , at'cording to 
the established rates of assessment, for such area iis might, at the end of three years, be 
reduced to cultivation. 

(f) The revenue in respect of these waste land lots was to be further proportionally in- 
creased, on the above principle, for such area as might be afterwards brought into cultivation, 
whenever, and as often as it might bo [790] thought advisable to set on foot an inquiry for 
the purpose of ascertaining that point. 

It appears that previous to this, mouza Bajarkal, Thana Bamu, was 
measured in 1126 Maghi (1764-65), and 1150 Maghi (1788-89). In the 
measurement papers of 1764-65, there was no mention of taluk Shermast Khan. 
In the measurement papers of 1788-89, the following entries occurred : — 


Lakhiraj pending decision Total quantity of laud. 126d. 
Khairat. Zimma Shermast 4 A*. 18^. 1^. 

Khan, son of Zabardast 
Khan. 

Zimma Shermast Khan ... Total quantity of land. 55d. 


( khila — 34d. 

\ 7k. Gg. Ik. 

( hasila — 9 Id. 

\Gk. ng. 
...Khila-bbd. 


There was no assessment with regard to either of these lands held by 
Sbermrast Khan. Hut in the measurement papers of the year 1800, a noalad 
mehal, called tahik Shermast Khan, was described as containing 11 drones 7 
kanis 18 ejandas 1 kara of khla land and 41 drones 6 kanis 9 gandas 3 karas 
of nasi la land, altogether 52 drones 14 kanis 8 gandas, assessed at the annual 
revenue of Rs. 659-6-2 ; then there are mentioned some ‘ Lakhiraj pending 
decision ” and other lands. Afterwards, as stated by Mr. J. 1. Harvey, Collec- 
tor, “ in the survey of 1176 Maghi (1814-15) 29 drones G gandas 1 kara oi 
hasila land of the village were measured under the taluk Shermast Khan, on 
which a jumma of Rs. 460-5-i (sicca) was fixed ; the remaining lands of the 
survey of 1162 Maghi (1800-1) wore improperly included under the head of 
lakhiraj hind in the name of Shermast Khan. This caused a decrease in 
Government revenue from the jummahandi of 1162 Maghi by Rs. 199-1-0 
(sicca)/' the arrears of which amount were subsequently realised by Mr. Harvey 
(Exhibit 1). 

In 1815, the Ghosals obtained a decree of the Sadar Dewany Adalut 
adjudging that they should recover as much as might be ascertained to have 
been in the year 1764 the undoubted property of their family. In order to 
facilitate the execution of this decree, by the identification and separation of the 
lands awarded to the Ghosals, the Government in 1833 resolved to conclude the 
Chittagong settlomorit on a scientific and exhaustive basis. The settlement was 
conducted by the Collector, Mr. Harvey, under the superintendence of Mr. 
Dampier, then Commissioner. Thana [796] Ramu was surveyed in 1834-35, 
and the settlement was submitted to the Government for sanction on the 5th 
November 1837, with a memorandum by Mr. Walter, temporary member of 
the Sadar Board of Revenue (Exhibit D). In this memorandum, Mr. Walter 
solicited the sanction and confirmation of the Government for the result of the 
survey and assessment regarding the Government portion of the ?wahad estate, 
in each of the 51 mouzas included in the thana for a period of 30 years, and 
that the taluks should be considered dependent taluks. It was stated, 
however, evidently with approval, that “ Mr. Dampier and Mr. Harvey strongly 
recommend the grant of pottahs to all the noabad talukdars, and further that 
notice should be issued declaring that the present measurement should always 
be respected and the new cultivation alone be subjected to assessment ” [para. 
45] . The Government order on this memorandum was communicated to the 
Board of Revenue in a letter, dated the 19th April 1838 (Exhibit C.) The 
Government assented to the proposition that the taluks should be considered 
dependent tahiks as well as to the proposition to grant pottahs to the talukdars 
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for a period of thirty years. But with regard to the recommendation that*the 
pottahs should convey an assurance that the cultivated lands included in the 
several taluks and holdings should not be liable to any enhancement of assess- 
ment at any future time, it was observed as follows : — 

9. Pottahs conveying an assurance to the above effect would in fact be equivalent to per- 
petual leases for that portion of the land included in them which is now in cultivation. Such 
pottahs the Deputy Governor thinks objectionable ; there being no reason whatever why 
Government as proprietor of the estate should not have the increased rents which the land 
may be expected to be capable of yielding thirty years hence, either from being rendered 
more productive than they are at present by improved husbandry, ‘or in consequence of a 
general rise in the value of agricultural produce. 

10. The Deputy Governor is of opinion that the boundaries of each of the several taluks 
and holdings according to the measurement described in para. 116 of the memorandum should 
be fixed ; and that a lease {pottah) should be granted for the whole of the laud, both cultivated 
and uncultivated, included within those boundaries ; which lease should convey no other 
assurance than that no increase, to the jumma assessod by the present settlement will be demand- 
od either for the cultivated or uncultivated lauds within the boundaries specified, during the 
period of the lease. 

[797] These orders were communicated on the 16th June 1838, by Mr. 
1. arvey. then Commissioner, to Mr. Raikes, the Collector of Chittagong, with 
the following instructions (Exhibit E) : — 

4. You will please to publish the accompanying istahar for public information at your 
ktUchery and in the Thana of Ramu, intimating that the det tiled measurement and settle- 
ment of the Thana of Ramu, effected under the x^rovisions of Regulation VIT of 1^22, has 
received the sanction of Government, and that no increase on the assessed by the 
present settlement will be demanded either for the cultivated or uncultivated lands borne on 
the jumntaba^idi of each taluk for a period of thirty years from the dat.i of jummabandi. 

5. You will hereafter receive pottahs prepared in accordance with the orders of Govern- 
nient for distribution to the tnHkdars, itmamdars and raiyats who have engaged for their 
holdings. 

No evidence having been given by either party to the present suit as to 
whether the istahar abovementioned was or was not duly promulgated, the 
following extracts from Vol. IV of the Selections from the Records of the 
Board of Revenue, L. P., compiled by Mr. Cotton, will be iound to have some 
bearing on the question as to how far the responsible officers of (jovorninent 
took steps to impress on the noabad talukdars the temporary character of their 
taluks and to induce them to execute revised engagements. 

Letter from Mr. Scott, Collector, to Sir Henry Ricketts, Commissioner, No. to, IStli 
April regarding settlement of mouza Beala Mamck Chur. 

“ I have before communicated on the inexpediency and hardship of sending for these 
talukdars after a lapse of years mcrel> to execute revised engagements, to say nothing of the 
contingency of objections.” 

Instructions given by Sir Henry Ricketts to Mr. Scott. Letter No. iHUU April I SI:.. 

” The aettlemonts sanctioned by Govcrnincnt have been for thirty years, and at the back 
of all the engagements of the talukdars in these .settlements it should be recorded that the 
settlement was sanctioned for thirty years, and not in perpetuity, as inserted in the 
talukdar's engagement. If this be not done, considerable embarrassment may be experienced 
on the expiration of the term thirty years hence ; of course all seltlements were made condi- 
tionally on their being approved by Govenmiont, and the limited approvement accorded by 
Government should be distinctly noted It appears to me that the contin- 

gency of objections is in favour of revised ongagcnients being taken, instead of against it. 
Should ho have objections to offer, surely he should bo heard. JMoreover, it would be wrong 
to allow a talukdar to [ 798 ] remain quietly in posscsbion, and spend his money under the 
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imptession that his lease was iu perpetuity while we have a dooument in our desk authoris- 
ing us at the expiration of thirty years to reassess him .... 1 request that you will send 
for the talukdar and take an engagement from him for thirty years.'* 

Frwn Mr. Scoii to Sir Henry Rickets. No. 93, Slsl August 18i2, 

“ Another point of great importance in the disposal of settlemouts that have been con- 
cluded by former Deputy Collectors arises from the view the Commissioner has taken of the 
kahuliai which has been hitherto used. Considering their documents as conveying a right 
to the assessment now fixed in perpetuity and not during the pleasure of Government, it 
appeared to him expedient to have revised engagements taken, and the parties concerned to 

be informed of their limited interests I olicr no objection to the revised 

form, but submit that there is no necessity for any retrospective adoption of it. As to the 
people being under the impression that the assessment is in perpetuity, 1 have never heard it 
advanced by any one, and it is opposed to all their past experience." 

From Sir Henry Ricketts to the Government. No. 1424. 20th December 1842. 

“ As to the revised kabuliat I have directed to be taken from all taluhdars. The form in 
use appeared to me distinctly to convey a right to possession of the cultivated land at the 
jnmma now fixed for ever. No mention of any limited period was made, and as it is not 
likely liny of us shall be here thirty years hence to explain that the settlement was for thirty 
years only, I considered it prudent and likely to prevent misunderstandings and doubts here- 
after to direct that the form should be altered before settlements were submitted for approval." 

It is also necessary to mention that on the 2nd March 1829, circular 
instructions were issued by the Government for the guidance of the local 
Eevenue Commissioners, which contained, amongst others, the following 
directions (Exhibit H) : — 

1. No settlement of land revenue shall be concluded by the Sadar Board, or beheld 
binding upon (Tovernmerit, unless the same shall have boon formerly confirmed by the 
Governor-General in Council. 

^1. Settlements .'shall be made in the manner prescribed by the Regulations by the 
Collectors or Deputy Collectors subject to the Commi.ssiouers, the Sadar Board and the 
Government. 

In the settlement proceedings of Mr. Harvey, dated the 21st November 
1836, and in the settlement record of the same officer, dated the 29th January 
J837, forming part of the survey and settlement of Thana Ramu mentioned 
above, taluk Shermast [799] Khan was recorded as containing, as then 
measured, 79 drones 6 kanis 7 gandas 1 kara of hasita land, and 137 drones 
14 kanis 18 gandas 1 kara of kliila land, aggregating 217 dro/is 5 kanis 5 gandas 
2 karas of land, belonging to the zemindari of the Government, and assessed at 
the annual revenue of Rs. 669-6-2 (sicca — old jn7nma) [Rs. 607-14-0 (Com- 
pany's)] Rs. 1,311-3-5 (Company’s), Rs. 607-14-0 being the assessment for the 
excess hasila land of 37 drones 15 kants 17 gandas 2 karas, as compared with 
the survey of 1800. 

The kabuliat relied upon by the plaintiff was executed in the office of 
Mr. Harvey by Sheik Obodulla and others on the 9th November 1836, and bears 
at the top the following endorsement : “ Executed in this office by the within 
named. — J. I. Harvey, Chittagong Collectorato, 14th November 1836.” It 
contains the following clauses : — 

In the measurement of 1197 Maghicra, 79 drones, 6 kanis 1 gandas 1 kara of hasila 
land and 137 drones 14 kanis 5 gandas 1 kara of khila laud, iu all 217 drones 5 kanis 5 gandas 
isi^) 2 karas of hasila and khila, land iu niouza Rajarkal, Thana Ramu, in the noabad ntehdl, 
the zcmiridari of the (East India) Company’s Government, known as taluk Shermas Khan, 
were measured as the milkiat of Sheik Obed, Sheikh Badi-uz-zaman Asalat Khan and Dewan 
Bibi, maliks. Out of this area, 41 drones 6 kanis 9 gandas 3 karas of laud are mentioned in 
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the jummoAundi and measurement papers of 1163 Maghi era. Wc do therefore of ouf own 
free will and accord execute this kabuliat and declare as follows 

“ We will hold as nialiks with power to make sale or conveyance 41 drones 9 kania 
9 (jandas 3 karas of hasila land on account of the former jummabundi on a junima of sicca 
Rs. 659-6-2 as sicca Rs. 15-14-16 ga^ndas^ct droyie and also 37 drones 15 kanis 7 gandas 2 karas 
of hasila land on {sLjnmma of) Company’s Rs. 607-14-0 at Rs. 16 per drone, the whole amount 
of revenue being Rs. 1,267-4-2 in sicca and Company’s coin which we will pay in proper time 
according to the terms of the jummabundi and the kistibundi, and wc will appropriate the 
proceeds of the said property, and our descendants, generation after generation, will continue 
to do the same. For any quantity of cultivation-land, which may be found in our possession 
at the time of the next measurement, we will pay jumma at the above rate along with that 
aforesaid taluk." 

In tlie settlement proceedings of Mr. Harvey, dated the 2l8t November 
1836, above referred to, it was also stated that there were 26 drones 8 kanis 9 
gandas 2 karas of bat, or culturable [ 800 ] fallow land in the taki knoabad in 
dispute, on account of which, Rs. 209-6-5 were remitted for three years only 
from 1198 Maghi to 1200 Maghi. It appeared, however, that the plaintiff and 
his predecessors had up to the date of the present suit all along paid the annual 
rent of Rs. 1,106-8-6, never the full amount of Rs. 1,311-3-5, the difference 
being attributed by the plaintiff to the said remission. 

In 1888 and 1890, the (jovornment of Bengal ordered a survey to bo made 
and a record of rights to bo prepared in respect of lands situate in old Thana 
Ramu, under section 101 of the Bengal Tenancy Act. A record of rights of 
mouza Rajarkal was accordingly completed and finally published in 1894 ; and 
the Revenue Otlicer, having held that the term of the plaintiff ’s mehal had 
expired, offered to resettle with the plaintiff 86 drones 10 kams 6 gandas 1 kara 
oi hasila land and 45 drones 2 kan^.s 10 gandas of kh/la land at an annual rent 
of Rs. 1,474, failing which, the lands were to he settled with other people. 
Hence the present suit. 

The District Judge dismissed the suit, and the plaintiff appealed to the 
High Court. The appeal came on for hearing before a Division Bench consist- 
ing of Rampini and Henderson, JJ. The Judges having differed in opinion, 
the decree appealed against was affirmed and the appeal dismissed under section 
575 of the Code of Civil Procedure, 

The plaintiff then preferred an appeal under section 15 of the Letters Patent. 

Mr. Hill, Babu AtMioy Coomar Banerjee, and Babu Jatramohan Sen, tor the 
Appellant. 

The Advocate- General (Sir Charles Paid), Mr. Woodroffe, Babu Rain 
Charan Hitter, and Babu Lai Mohan Dass, for tlio Respondent. 

The judgment of the Court (Maclean, C.J., Prinsep, J., and 
Banerjee, J.) was delivered by 

Haolean, C.J. (Prinsep and Banerjee, JJ., concurring)— This appeal 
arises out of a suit brought against the Secretary of State for India in Council 
by the plaintiff, appellant, to establish his title to certain lands, and to obtain 
certain declarations, the [ 801 ] most important of wiiich are that the said lands 
are included in plaintifl’s taluk Shermast Khan, and that the Government 
has no right to resume any lands of the said taluk, or to assess any rent on 
the same, otherwise than under the terms of a certain kabuliat of the 9th of 
November 1836. 

The material allegations upon which the plaintiff' bases bis right to the 
reliefs claimed are, that talnk Shermast Khan is the pucliased ancestral property 
of the plaintiff ; that the taluk has been in existence from before the Decennial 
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Settlement ; and in 1162 Maghi, that is 1800, & jummabundi wa,B mB^de by 
which 41 odd drones of land of the said taluk were assessed at Rs. 15-14-16 
gandas per drone and Vijimma of 659-6-2 pies was fixed : that in 1197 Maghi, 
that is 1835, the taluk was measured again and found to contain 79 odd drones 
of hasila or culturable lands, and 137 odd drones of waste land, and Govern- 
ment on the 9th of November 1836 took from the taludar a kabtiliat fixing the 
jumma at Rs. 1,267-4-2 pies (in sicca or Company’s coin), which was made up 
of the old jiimma of Rs. 659-6-2 sicca and an additional of Rs, 607-14-0 

in Company’s coin at the rate of Rs. 16 on the excess of 37 odd drones in the 
culturable area ; that the kabuliat contains a stipulation that any additional 
land that might he found, on future measurement, to have been brought under 
cultivation was to be assessed at the rate of Rs. 16 a drone ; that out of the 
jumma fixed by the kaubuliat, a certain deduction on account of bat khila or 
waste land being made, the sum of Rs. 1,101-8-6 pies continued to bo the 
jumma payable and was actually paid ; that at the recent survey, the niehal 
%vas improperly recorded as tlie khas property of Government, and the plaintifi 
was, by a notice, dated the 26tii duly 1892, and by a proceeding, dated the 6th 
August 1892, required to take a fresh settlement, on tlie ground of the former 
settlement having expired ; and that these alleged illegal proceedings have 
endangered the plaintiff's permanent right to taluk Shermast Khan. 

The defence, so far as it is nece.ssary to be consifiero<l tor the purposes of 
this appeal, was. in substance, a denial of the permanent falukdari right 
claimed by the plaintiff. 

The lii st Court found for the defendant ami dismissed the suit. 

[ 802 ] The plaintiff preferred an appeal to this Court against the decree 
of the first Court . that appeal was heard by a Division Bench, and as one 
member of that Bench, Mr. Justice was of oiiinion that the decree 

appealed against should be atlirmecl, while the other. Mr. Justice HknIjERSOX, 
was of a contrary opinion, the decree was consequently aflirmed under 8ection575 
of the Code of Civil Procedure. .Vgainst the judgment of Mr. Justice Rampini, 
affirming the judgment of tlie first Court, tlie present appeal has been preferred 
by the plaintiff' under section 15 of the I^elters Patent. 

The points urged in fciiis appeal on behalf of tlie plaintiff are shortly these; 
FirstXhBit the settlement of 1800 wa^ in confirmation of certain existing talukdan 
rights, and had tiie effect of conferring on the plaintitT’s i^redecessor in title 
a permanent right in the ial uk Shorinast Khan and in the lands in dispute, as 
appertaining to that taluk : second^ that the kabuiiat of the 9th of November 
1836 had the same effect ; and thud that even if the kabuliat alone could not 
have such effect, it was subsequently ratified by the Government through its 
officers, and even ii not ratified, t\iat the Government have acquiesced in the 
terms of the kabuliat, and that it is not now open to tVie Government to resile 
from those terms. We ought to state that it is no part of the plaintiff’s case 
that the lands in suit, which are claimed as taluk Shermast Khan and as 
settled at the permanent settlement, formed part of the estate of Joynugger. 

Upon the fir-st point it has been urged for the apT)ellant that, by the 
policy of the British Government (as indicated in the earlier Regulations, 
such as the preambles to Regulations IT and IX of 1793) which was in 
accordance with the xjolicy of the Mahomedan Government, the property in the 
suit was declared to be vested in the landholder, and the claim of the Govern- 
ment declared to be limited to a share of the profit in the shape of revenue ; 
that in pursuance of that policy the Government approved the recommendations 
made by the Board of Revenue for the sebblomenb of the wastelands of Chitta- 
gong, which had not been included in any zeinindari or turuj, and which 
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were called nonbad or newly reclaimed lands ; that the lands comprising Caluk 
[803] Sherrnast Khan were accordingly settled with the holder Uiureof ; and 
that regard being had to these circumstances and to the terms of the Board's 
recommendation, the settlement of the taluk should be taken to bo a perj^etual 
settlement in recognition of pre-existing rights in the talukdar. 

On the other hand, it has been contended for the Government that 
though, in regard to land that is settled with or occupied by any one, the right 
of the Government may be limited to the revenue, yet unsettled and unoccu- 
pied waste land belongs to the Government ; that there is nothing to show that 
taluk Sherrnast Khan existed before the Decennial Settlement, and that the 
settlement of taluk Sherrnast Khan in 1800 was not under the directions of the 
Board a perpetual settlement, but came under that head of the directions which 
recommended temporary settlement. 

We are dealing with a state of circumstances and a condition of affairs 
which are involved in some obscurity, owing to a century having expired since 
the date of the transactions in question, and there is practically no direct 
evidence on the matter, eitlier oral or documentary. It must, however, be 
borne in mind at tlie outset, that, if the plaintiff sets up as against the 
Government a permanent or perpetual settlement, it is incumbent upon him to 
make out that case ; and upon the question of evidence we may perhaps observe 
that no qu(3stion has been raised by either party as to the admissibility of the 
various despatches and correspondence and other documents which have been 
referred to by both sides and in some sense relied upon by both sides during 
the course of the argument. Both parties have treated them as admissible and 
the case has been argued upon that footing. 

After carefully consideiing the arguments on both sides, we are of opinion 
that unsettled and unoccupied waste land, not being the property of any private 
owner, muet be lield to belong to the State. This view is not opposed to the 
policy of the British Government in India, and is in accordance with such 
policy as appears from the express language of the preamble of Regulation III 
of 1828. But it is unnecessary to pursue this discussion, as the holder of 
taluk Shormast Khan in the kahuhat executed by [804] him on the 9th of 
November 1830, upon which the plaintiff’s case is so strongly based, admits 
that the taluk is .situateil in the noabad inehal, which is the zemindari of the 
East India Company’s Government.” 

It has, in our judgment, been e.stablishod that taluk Sherrnast Khan is not 
sliown to liave been in exi.stenco from before the Decennial Settlement. The 
earliest settlement of la/7ii Slwi mast Khan, that is mentioned or referred to, is 
that of 1800 by Mr. Kerr, Collector of Chittagong. We have not before us the 
papers of 1800, nor was any application made by the plaintiff for the produc- 
tion of these papers, until after he had closed ids case, and it may well be that 
he was not very anxious to have them produced lest they might prejudice his 
case. It must be remembered that the plaintiff claims a permapont talukdx^ri 
right, not merely in the 41 odd drones settled as taluk Sherrnast Khan, at a 
rent of Rs. 659 odd in 1800, but in an area of 578 oMdrone^i. Be that, how- 
ever, as it may, we should have felt inclined to give effect to the argument that, 
from the proved existence of taluk Sherrnast Khan in 1800, a reasonable pre- 
sumption arose in favour of its existence before that date, were it not for the 
fact that, as appears from the settlement proceedings of Mr. Harvey, Collector 
of Chittagong, dated the 2l8t of November 1836, which is the earliest document 
showing the existence of the taluk in 1262 Maghi or 1800 A. D., the taluk had 
no existence in 1150 Maghi or 1788 A. D., there being no mention of it, though 
there is mention of certain other lands specified as lakhiraj in the name of 
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Shermast Khan in the survey of 1788, which was the next preceding survey 
and of which the particulars are given in the proceedings. And it naey be 
noticed that in the survey proceedings of 1162 Maghi (A. D. 1800), a distinc- 
tion is drawn between noabad lands such as those now in suit, and lakhiraj 
lands. The interval between 1788 and 1800 was not long, and it is not sug- 
gested that there was any survey or settlement between those two dates. It 
cannot, therefore, be reasonably inferred that taluk Shermast Khan was 
formed before 1800. 

Nor can the directions of the Board of Kevenue under which Mr. Kerr 
acted, on settling taluks in 1800, warrant our holding [8063 that the 
settlement of taluk Shermast Khan \vas a settlement in perpetuity. Those 
directions which have been copiously referred toon both sides from the abstract 
given of them in the report of the case of Vake.td of Government v. Uajesree Debea 
(2 Sel. Rep., S. D A., New Ed.. 199) will l)e found at pp. ,*i49 and 360 of the 
Paper Book. 

These directions, as wo gather from tl'.e memorandum of Mr. Walters, dated 
the 6th of November 1837 (Ex. D.) para. K and from Mr. Cotton’s note, para. 
6 (p. 222 of the Paper Book) which were referred to on both sides, were issued 
in 1796 or 1797 ; so that the latest inea&urement before they wore issued was 
the measurement of 1788, and the only lands that could come under the first 
description referred to in the above extract, wtmld be lands measured in 1788, 
all lands not covered by the ineasuroinent of that year being included in the 
second description. Now the lands of taluk Slierma>t Khan were not included 
in that measurement, for the mea'^ureinont papers are silent as to them, and 
so they did not fall under tlin first description, and the direction for the grant 
of a perpetual pottah could not apply to them. It was argued for the appellant 
that the land of taluk Shermast Khan should be taken as coming under the 
first description as having been permanently settled, and, as being land which 
had been reduced to cultivation since the last measurement,” that is, the 
measurement of 1788, and that it could not come under the second description 
because it was settled, nob in small portions but as in one largo area, and the 
rent, was made payable nob after three vears but at once, wiiich could not have 
been the case if the land had been of the second description. The first branch 
of this argument is. in our opinon. unsound. Tlio only lands that could come 
under the first description, as being lands which had been reduced to cultiva- 
tion since the last me.asurement, are those which had already been included in 
the measurement of some taluk, hut which had not been as.sessed owing to 
their not having been brought under cultivation, and the land settled aa 
taluk Shermast Khan in 1800 was not of this class. As to the second 
branch of tiie argument, if the fact of the land being a large area of 41 
drones, and being assessed with the rent of Rs. 669 odd payable at onoe, 
militates [8063 somewhat against the view of its being temporarily settled as 
land of the second description, the fact of its being re-measured and re-assessed 
in 1176 Maghi, that is in 1814, as a smaller area of 29 drones for a smaller rent 
of Rs. 460 odd fas appears from the sebclemcuit proceeding of 1836, Ex. I, 
p. 15), and the fact again of the rent being changed from Rs. l,311-3'5 to 
Rs. 1,101-8-6 (see Ex. I, para. 16 and the plaint, para. 4) and of the rate being 
changed from Rs. 16-14-16 sicca to Rs. 16 Company’s coin (see kabuUai Ex. 
Ill and Ex. I, para. 13), are wholly inconsistent with thethoery of a perpetual 
settlement of the taluk in 1800. 

The first contention of the appellant must, therefore, fail ; in other words 
the plaintiff lias failed ’to establish a perpetual settlement in 1800. 
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The aeoond oontention of the appetUot, namely, that the Jcahuliat ot the 
9th of November 1836 conferred on the holder of taluk Shermast Khan 
a permanent talukdari right in respect of certain lands, would be well founded, 
if the kabuhat amounted to a binding contract between the talukdar and 
the Government. The kabuliat doubtless provides that the talukdar will hold 
the land of the Muh^ generation after generation, on payment of the stipulated 
rent, and of such additional rent, at the fixed rate, as may be payable on ac- 
count of any additional land that may be subsequently found by measurement 
to have been brought undhr cultivation. But how does thii? kabuliat amount 
to a contract binding on the Government? It was no doubt executed bv the 
holder of taluk Shermast Khan for the time being, and it was executed in the 
office of the Collector, Mr. Harvey, as the note at the top of the document 
shows ; but there was no execution or acceptance by the Government of 
the terms of this kabuliat or by any duly authorized officer of the Govern- 
ment. It was an offer on the part of tho owner for the time being of the 
taluk in question, and nothing more. No doubt Mr Harvey recommended the 
grant of permanent pottahs to all noabtul talnkdars (see Mr. Walters’ 
Memorandum, Exhibit D, p. 45J, but it is amply clear that this view not 
only did not find favour with tho Government, hut was distinctly 
repudiated hv it. It is equally clear Mr. Harvev had no authority to 
bind the Government in the matter. Tho settlement bv Mr. Harvey was made 
[807] under Regulation VII of 1822, which had been extended to the whole 
of the Bengal Presidency b\ Regulation IX of lB2i5 , and both by general law 
(see Regulation Til of 1822, section o, clause 1 and Regulation VII of 1822 
section 7, clause I), and by the special instructions issued for the guidance of 
Settlement Otfioars (see Kxliibit H, para. 1) no settlement could be binding on 
the Government unless confirmed by tho (rovernor-General in Council. The 
prooeodings of Mr. Harve> were in tho ordinary cf)urs 0 submitted to Govern- 
ment, along with a Memorandum by Mr. Walters (see Exhibit I and Exhibit 
D), but the (lovernment by its letter, dated tho 19th April 1838, Exhibit C, 
mfused to sanction anv perpetual sottlement, and assented to the granting of 
pottahs for 80 years onh. The kabuliat cannot be regarded as conferring anv 
permanent rights on the talukdar, it does not lopresent any contract between 
the talukdai and the Government. 

Then it is contended, and this contention was accepted as well founded 
by Mr. Justice IIendkhson, that though tho kahnlmt standing alone, might not 
be sufficient to confer any permanent rights on the talukdai, yet, by reason of 
ratification or acquiescence on the part of the Government, as evddence^ by 
the acts and conduct of its ofticeis, the talukdai must beheld to have acquired 
the permanent rights referred to in the kabuliat. Ratification is one thing, 
acquiescence is another, and though tiiev hpve been much intermingled in the 
argument, it will be preferalile to deal with them separated . 

What then are the acta and conduct of the ofticers of the Government, 
which are relied upon as constituting ratification of the kabuliat on behalf of 
the Government ? In dealing with this question, it must be home in mind 
that tho acts of a Government officer,” as was pointed out by the Privy 
Council in The Collector of Masidipatamw. Camly Vencata Narrainapaht (1860) 
8 Moore’s 1. A., 500 (554), “bind the Government only when he is acting in 
the discharge of a certain duty within the limits of his authority, or if he exceed 
that authority, when the Government, in fact or in law directly or by implica- 
tion, ratifies the excess." 

We are invited to infer this ratification from the following ciroumstanoea : 
(l) The ocnisaion of the officers of the Government [808] to issue the istahar 
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or proclamation which the Collector of Chittagong was, by the Commissioner's 
letter of the 16th June 1838, Exhibit E, (ante p. 797) directed to publish, 
intimating that the settlement of Thana Ramu (which included talnk 
Shermast Khan) had been confirmed only for thirty years, and their omission 
to give any intimation to the holder of taluk Shermast Khan that his 
kahuliat was not accepted by the Government ; (2) their strong expressions 
of opinion in favour of the permanent rights of noabad talukdars, as expressed 
in their official correspondence. 

With regard to the alleged omisMion to issue the ifitahar or proclamation, 
which the Commissioner directed the Collector to publish, it is contended for 
the appellant, that, as the publication of the istahar is not proved, its publica- 
tion ought not to be presumed, seeing there was groat disinclination on the part 
of the Collcctorato officers, including the Collector himself, to intimate to the 
talukdars the refusal of Government to sanction a perpetual settlement as is 
shown by Mr. Scott’s letter of April 1842 to the Commissioner (see ante, 
p. 797). It is further urged that, if tlie publication of the istahar was thus 
purposely omitted by tlie officers of Government, the holder of taluk Shermast 
Khan was led to believe, and to act upon the belief, that the permanent settle- 
ment embodied in the kabubat of the 9th November 183G was sanctioned, and 
the Government ought to be held precluded from questioning the existence of 
the permanent right referred to in the kahuliat. 

We are of opinion that this argument cannot prevail. The direction of 
the Commissioner to publish the istahar or proclamation was conveyed in his 
letter of the 16th June 1838 (ante p. 797) to Mr. llaikos, the Collector of 
Chittagong, and there is absolutely nothing to show that Mr. Raikes evinced any 
disinclination to ]jublish the proclamation, or that it was not duly published. 
We are invited to say that the officer in charge in 1838 neglected to do his duty, 
in publishing the proclamation, because his successor in 1842 four years after- 
wards expressed to his superior officer an opinion adverse to the policy of 
sending for Mie talukdars to execute revised engagements. Having regard 
to the persumption in favour of the due performance of official acts, we 
[809] are of opinion that in the absence of evidence to the contrary the 
publication of the istahar in question must be and ought to be presumed. 
Moreover, though, perhaps, it is unnecessary to follow this up, the disinclination 
of Mr. Scott related >»o sending for the talukdais to execute revised engage- 
ments, and when he was in reply directed by the Commissioner, Sir Henry 
Ricketts, to give due intimation to the talukdars, as “ it would be wrong to 
allow a talukdar to remain quietly in possession, and spend his money under 
the impression that his lease was in ])erpetuity ” (see ante, pp. 797, 798), 
Mr. Scott replied (see ante, p. 798) “as to the people being under the impression 
that the assessment is in perpetuity, I have never heard it advanced by any 
one. and it is opposed to all their past experience.” This indicates that, 
in Mr. Scott’s opinion at any rate, no impression had been created in 
the iriind of the people that permanent rights had been created. It is 
extremely improbable that the talukdars were not aware that their kahuliats 
and assessments had to be submitted for the sanction of the Government, and 
that being so, that they would not inquire whether sucii sanction had or had 
not been granted. There is nothng to indicate that the officers of the Government 
did anything to lead the holder of ta/uk Shermast Khan to believe that the 
kahuliat of the 9th November 1836 had been accepted by the Government, or 
that* a permanent settlement had been sanctioned hy the Government. Even 
if the officers of the Government had induced any Ruch belief, their oonduet 
wnn in violation, and not in discharge, of their duty as such officers, and being 
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in direct contravention of the express orders of Government, could not Tiind 
the Government in any. way. 

There are no doubt strong expressions of opinion by certain local officers 
of the Government, especially Mr. Lowis and Mr. Cotton (see pages 264 and 
277 of the Paper Book) in favour of the creation of permanent rights in noabad 
iakikdars generally, and criticising adversely the policy of the Government in 
this matter ; but theso views were never accepted by the Government, and 
can have no real effect upon the question whether or not permanent rights 
were created. 

Wo now pass to the last question, that of acquiescence. We are asked to 
say that the Government lias acquiesced in tlie terms [810] of tlio kahuLiat^ 
by accepting the rent thereby reserved after the expiration of tlie 30 years 
running from 1836. In the first place the rent was paid, not according to the 
terms of the kabuliat, wliich fixed the amount at Es. 659-6-2 sicca and 
Company’s Rs. 607-14-0, but at the rate of Rs. 1,101-8-6. This is admitted 
in the plaint (paragraph 4). There was then no acceptance of rent according 
to the terms of the kabuhat. 

But in dealing with this question, one must bear in mind that, 
when the lease of a particular tatuk determines it is not the practice of the 
Government to, at once, make a fresh or revised settlement of that particular 
lahik, but to deal with the district generally, and until the re-settlemont of the 
district can be dealt with, to continue to accept the rent previously paid in 
respect of any particulai taluk. It often takes, as in this case — the case of 
a large and wild district in Chittagong— many years before tho Government can 
be sufficiently advised by its executive officers as to the terms of a re-settlement, 
and in the meantime it accepts the oil rent. To say that this is tantamount 
to an acquiescence on the part of the Government that a previous settlement is 
to ho regarded as creating permanent rights, does not strike us as a well 
founded conclusion. In our opinion no case of ratification or acquiescence has 
been established against tho Governinent, such as to preclude it from saying 
that no permanent rights have been created under tlie kabuhat ol the 
9th November 1886. 

The contentions urged for tho appellant, therefore, all fail, and this appeal 
must consequently be dismissed, and the decree of the District Judge dismissing 
tho plaintiff’s suit affirmed with costs. 

We cannot, however, part with this case without expressing our deep 
regret, without desiring to impugn his impartiality, that the District Judge of 
Chittagong should have thought fit, after the plaint liad been filed in tho Court 
of the Subordinate Judge, to transfer the case to himself to he tried, and 
then to try it. In 1884, as an executive officer of the Governinent, he had 
enquired into and reported upon those very noabad settlements, and in his report 
had expressed an opinion distinctly adverse to [811] the asserted rights of the 
plaintiff's; and notwithstanding this, and the urgent objection of tho plaini.iffs, 
he elected at the instance of the Government to try the case, which, we 
understand, is a test case, and involving a very large amount of money. 
His judgment under such circumstances can be of but little value, and we 
express our surprise, equally with our regret, that such a course should have 
been adopted. 

PrillBep, J. — I concur. 

Banevj66, J. — I am of the same opinion. 

m: n. r. 


Ai)pcal dismissed. 
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[ This was followed in (1908) 13 C.W N., 236 ; (1907) 11 C.W.N., 928 ; (1909) S O.L.J . 
470.] 
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The Wth April, 1899, 

Pkesknt : 

Sir Fran'cis W. Maclean, K.C.I.E., Chief Justice, and 
Mr. Justice Banerjee. 


F. W. Duke, Chairman of the Howrah Municipality Defendant 

versus 

Rameswar Malia Plaintiff.'" 

Jurisdiction of Civil Court — Bengal Miiiticipal Act (Bengal Act III of 1884), 
sections ‘^24, 245 and 240 — Acts done in atxordance with sections 245 and 
246, whether suh)ect to the jurisdiction of a Civil Court --Notice 
under section 240 whether sufficient for the purpose of the 
removal of huts in a basti as well as a pucca privy. 

Where a Municipality, having proceeded in accordeuce with sections 245 and 246 of the 
Bengal Municipal Act, decide that certain workb are necessary, that conclusion, iii the absence 
of maid tides or ttAud or considerations of that nature, cannot be que.stioned in a Civil Court. 

The action of the Municipality, so far as a privy was concerned, was held not to be ultra 
vireSf although in the notice issued in accordance with section 246 of the Bengal Municipal 
Act they directed the plaiiitill to remove, not only certain huts, but also ii^mcca privy inas- 
much as the 31unicipality had a right to require him to remove the privy under section 224 
of the Act. 

This appeal arose out of an actipu brought by the plaintiff' against the Howrah 
Municipality lor a declaration of the plaintiff’s right to a basti in the town of 
Howrah, and also for a declaration that the defendant Municipality had no 
right to enforce the construction of a road through the basti by demolishing huts 
[812] and a pucca privy situated on the land in dispute. The allegation of the 
plaintiff was that the Chairman of the Howrah Municipality had improperly 
issued a notice upon him under section 246 of the Bengal Municipal Act (Bengal 
Act III of 1884) for the construction of a new road through his basti land; 
that on the receipt of the said notice he, the plaintiff, made an application to 
the Chairman stating that there was no necessity for the construction of the 
road mentioned in the notice ; but that the application was rejected and a 
fresh notice was issued requiring the plaintiff to remove the tiled huts 
and the pucca privy, and to construct the new road through the bxstt. Hence 
the suit. 

The defence (inter aka) was that the Commissioners of the Howrah Munioi* 
pality having been satisfied from the report of the Officiating Sanitary Com- 
missioner of Bengal, that the proposed sanitary improvements were necessary in 
tlie basti, at a meeting held on the 7th December 1893 resolved that the said 

* Appeal from Appellate Decree No. 2188 of 1897, agaiust th^ decree of Pabu Abinash 
Chipidcr Mitti^r, fiubordiuate Judge of Hooghly, dated the 23r4 of Jaly 1897, affinning^ the 
deoret^ of Babu Debendra Bijoy Bose, Muneif of Hmrab, daM the 261^ of M^reh 1696. 
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basH was, by reason of the manner in which the huts were crowded togetlier, 
attended with risk of disease to the inhabitants, and directed the locality to be 
inspected by two Medicfal OfScers as required by section 245 of the Bengal 
Municipal Act ; and that in pursuance of the said resolution the said 
basti was inspected by the Civil Surgeon of Howrah and the Deputy Sanitary 
Commissioner, Western Bengal Circle, who submitted their report on the 19th 
April 1894, and upon receipt of the said report they (the Municipal Commis- 
sioners) directed notices to issue upon the owners of tha land. The defendants 
further contended that the pucca privy in question did not belong to the plain- 
tiflF, but to their tenants of the basti who were served with a notice under 
section 224 of the Act to remove the said privy. 

The Munsif found that the road was not necessary, and that the Munici- 
pality had no right to enforce the construction of the road in question and 
decreed the plaintiff's suit. 

On appeal the Subordinate Judge confirmed the decision of the first Court. 

Against this decision the Chairman of the Municipality appealed to the 
High Court. 

[ 813 ] Bahu Mohendra Nath Hoy for the Appellant. 

Babu Shiha Prosonno Bhattacharjee for the Respondent. 

The following judgments wore delivered by the High Court (Maclean, 
C.J., and Banerjee, J.) 

Maclean, C.J. — This is a suit, in effect, to restrain the defendant, as 
Chairman of the Municipality at Howrah, from acting under the resolutions 
of the Board passed under the following circumstances. 

The plaintiff is the owner of certain basti land within the jurisdiction of 
the Municipality, and the Municipality, in 1893, having ascertained that the 
sanitary condition of these basiis was very unsatisfactory, appointed the 
Officiating Sanitary Commissioner to mako a report to them upon the matter, 
and it is clear from the 8th resolution passed at a meeting of the Commis- 
sioners held on Thursday, the 7th December 1893, that the Commissioners, 
in meeting assembled, were satisfied from the report of the Officiating Sanitary 
Commissioner, that the existing block of huts in the Bengal Babu basti, within 
the Howrah Municipality, was, by reason of the manner in which the huts 
were crowded together, attended with risk of disease to the inhabitants or to 
the neighbourhood, and being unanimously of that opinion, they resolved that 
the locality be inspected by two medical officers, namely, the Civil Surgeon of 
Howrah and a gentleman to be nominated by the Sanitary Commissioner, 
who should make a report under section 245 of the Municipal Act, Bengal 
Act III of 1884. Accordingly two medical officers were appointed, and they 
made a report. Without going into the details of the report it is sufficient to 
say that the medical officers recommended that certain things should be dore, 
and, amongst others, that a road should be made through this basti. On the 
17th May 1894, that I'eport was read at a meeting of the Municipal Commis- 
sioners, and it was duly proposed and seconded that the owners of the land on 
which the huts stood should be required, under the provisions of section 246 of 
the Act, to carry out and execute, within four months, all the works as 
specified in the report. That motion was carried unanimously, and in 

f ursuance of that motion, the plaintiff was required to execute the works in 
814 ] question. In my opinion, in the course which the Commissioners 
adopted, they have complied with the provisions of section^ 245 and 246-of the 
Municipal Act, fengal Act III of 1884. 


535 



I.L.R. 26 Cal. SIS 


DUKE V. 


As a consoquence of the notice which he received to carry out the works 
mentioned in the report, the plaintiff instituted this suit on the 25th July 1895, 
and, as I understand, obtained from the Munsif an ex parte injunction in effect 
restraining the Municipality from proceeding under their resolution. It has 
not transpired when, actually, in point of date, the notice to do this work was 
served upon the plaintiff, nor is it explained why there was so long a delay between 
the date of the resolution in May 1894 and the filing of the suit in July 1895. 
1 feel some surprise, however, that the Munsif should, under the circumstanoes« 
have made an ex parte order, and greater surprise, that when the defendant 
applied to discharge that order, instead of listening to the application, he should 
have ordered it to stand over until the trial of the suit. In the absence of any 
explanation, that does not strike me as a proper method of procedure, 
nor consistent with the principles upon which injunctions in such cases ought 
to be granted. The practical and unsatisfactory result has been that, though 
the report by the medical officers described the matter as one of urgency, 
nothing has been done for nearly four or live years, during which period this 
insanitary basti has been allowed to continue in its insanitary condition. This 
quiescent state of matters has, doubtless, been very satisfactory to the plain- 
tiff, who has thus escaped complying with the direction of the Municipality 
for some years, but I am surprised that the Municipality should have allowed 
the matter to linger on in this unsatisfactory manner. 

The plaintiff's case is based upon the view that there is no necessity for 
the construction of the works directed, least of all the construction of the new 
road. That appears again and again in the plaint, and the learned Judge 
in the Lower Appellate Court has gone into the question of necessity, and 
has arrived at the conclusion that the w’orks directed by the Municipality 
to be executed were not necessary. That is the basis of his decision. In 
this he has eiTod, and be [815] ought not to have gone into the question of 
necessity or no necessity. The question of necessity or otherwise is left by the 
Legislature to the decision of the Municipality, and though, no doubt, a Civil 
Court can restrain a Corporation from doing anything ultra vireSt the question 
of necessity is not to be so decided. Subject to what I will say in a moment 
as to the pucca privy, no question of ultra vires is suggested against the 
Municipality, nor is it suggested in the plaint that the provisions of sections 245 
and 24G have not been duly complied with, or that the works required are 
outside the terms of the report, which w^as admitted in the first Court. If the 
Municipality decide, having proceeded in accordance with the provisions of the 
above sections, that certiin works are necessary, that conclusion, in the 
absence of maid fidcs or fraud or considerations of that nature cannot be 
successfully challenged and cannot he gone into in a Civil Court, otherwise 
every person, who is directed by a Municipal body to do certain things upon 
sanitary grounds, could at once institute a suit in a Civil Court, and 
challenge the necessity of the works directed. This is not what the Legislature 
contemplated, nor is it reasonable to suppose tliat any such course could have 
been contemplated. If it were otherwise, the delay in the present case supplies 
an apt illustration of how' impracticable it would be for Municipalities to control 
sanitary matters within their jurisdiction. The judgment then of the Court 
below^ proceeds upon an entirely erroneous principle, and must be reversed. 

But it has been argued that the action of the Municipality was vtres, 
because in their notice they directed the plaintiff to remove, not only the huts, 
but that which is spoken of as a pmea privy, and that they had no power 
under section 246 of the Act to direct an owner to do that, because a jyuxca 
privy is not a hut. Tho Municipality did no doubt by their notice require the 
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plaintiff to remove this privy in order that the road might be mad.', and tliey 
can require him to do this under section 224 of the Act, and they did also serve 
the occupier under the latter section. When they served their notice on the 
plaintiff, although it purports to be a notice under section 246, the Municipality 
clearly had a right to require him to remove the privy under section 224. 

[816] They had power then, under the Act generally, to require this privy to 
be removed, and 1 am not prepared to hold that, because they entitled their 
notice only under the one section, instead of the two, the whole proceeding is 
ultra vires. Besides, no such case is de6nitely raised by the pleadings. Again, 
the Municipality, if they be so advised, can now servo a notice on the plaintiff 
under section 224, for nothing as yet has been done. 

Upon these grounds the view taken by both the Courts below is wrong, 
and the appeal must be allowed, the decrees of the lower Courts reversed, and 
the plaintiff’s suit dismissed with coats in all the Courts. 

Banerjee, J. — 1 am of the same opinion. The appeal arises out of a suit 
brought by the plaintiff respondent for a declaration that the plaintiff is entitled 
to the land in dispute, and that the defendant is not entitled to make a road over 
that land by demolishing huts and a pucca privy situated thereon, and that, if 
he is entitled at all to do so, he is so entitled only upon payment of 
compensation to the plaintiff. The allegation upon which the suit is 
bared is shortly that the defendant, the Chairman of the Howrah Municipality, 
improperly issued on the plaintiff’ a notice under section 246 of Bengal Act III 
of 1884 for the construction of a new hasli road after removal of the plaintiff’s 
pucca privy and certain tiled huts, when there was no necessity for the con- 
struction of any such new road. The defence was that tho Municipality, after 
going through the preliminary steps required to he taken by section 245 of 
Bengal .\ct III of 1884, issued in duo form the notice under section 246 of the 
Act, which is referred to in the plaint; and that as regards tho pucca prWy, the 
defendant, under the belief that it belonged to the tenants, issued a notice on 
them under section 224 of the Act, for the removal thereof. 

The parties went to trial on the three following issues : — First : Whether 
the suit is maintainable in its present form. Second : Does the privy referred 
to belong to the plaintiff ? And has the defendant Municipality any right 
to cause its removal, without the plaintiff’s consent ? Third ; Has tho 
defendant Municipality any right to make the road on the plaintiff’s land 

[817] as alleged without the plaintiff's consent, and without giving any 
reasonable compensation for the same, under the circumstances of the case ? 

The first Court found for tlie plaintiff' upon all these issues, and it was of 
opinion that the basti road in question was not necessary to he constructed. 
On appeal by the defendant, the Lower Appellate Court has confirmed the first 
Court’s judgment on the grounds on which it is based, and on tho further ground 
that the report of the medical officers, appointed by the Municipality under 
section 245 of Bengal Act III of 1884, was inadmissible in evidence without 
strict proof thereof. 

On second appeal it is contended foi the Municipality : First, that the 
Courts below are wrong in holding that it was open to the Civil Court to deter- 
mine, whether the road in question was necessary or not : and, secondly, that 
the Lower Appellate Court is wrong in holding that the report of the medical 
officers appointed by the Municipality was not admissible in evidence, because 
it was not proved, when no question was raised as to the fact of such a report 
having been made. 

On the other hand it is contended by the learned Vakil for the respondent 
that the Courts below were right in holding that they had jurisdiction to go 
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into the question of the necessity of the road, and that the Municipality, so far 
as it required the piaiutiff to remove the pucca privy, under sections 245 and 
246 of the Bengal Municipal Act, has acted beyond the limits of its statutory 
power, the only power given hy those sections being a power of directing the 
removal of huts. 

The first question raised hy the learned Vakil for the defendant appellant 
is a very important question. There can he no doubt that the Civil Courts 
have iurisdiction to try the question whether the Municipality had been acting 
within the limits of its statutory power. It is conceded, and very properly 
conceded, by the learned Vakil for the appellant that that is so. But then it 
does not follow that the Civil Courts have jurisdiction to try the question 
whether the Municipality, when it was acting within the limits of its statutory 
power, was right in its judgment that a certain road should be opened. 

[8181 The law authorising the Municipality to act in this matter is con- 
tained in sections 245 and 246 of Bengal Act III of 1884. Section 245 provides 
that “ whenever the Commissioners at a meeting are satisfied — ” I am quoting 
only so much of the section as is applicable to this case — “ by report of compe- 
tent persons, that any existing block of huts wdthin the Municipality is, by 
reason of the manner in which the huts are constructed or crowded together, 
attended with risk of disease to the inhabitants, or the neighbourhood, they 
may cause the locality to be inspected by two medical officers, who shall make 
a report in writing on the sanitary condition of the said block of huts, and 
shall specify, if necessary, in the said report, the huts which should be removed 
and the roads which should be constructed, with a view to the removal of the 
said risk of disease; ” and then section 246 provides that on receipt of the said 
report the Commissioners may serve the owner of the land wdth a notice 
requiring him to effect the improvements considered to be necessary, and if 
such notice is not complied with, the Commissioners may themselves execute 
the works. 

In the plaint the plaintiff does not say that the necessary preliminaries 
have not been complied with. What the plaintiff urges in his plaint is, that 
there was no necessity for the construction of the new road. And he further 
urges that the Municipal Commissioners had no power to direct the removal of 
the piicca privy. The Courts below have in their judgment said that the report 
of the Sanitary Commissioner, and that of the two medical officers, upon which 
the Municipality took action in the present case, were not sufficient to justify 
any action being taken. 

I do not think that this view is correct. Beading the portions of the report 
of the Sanitary Commissioner, which are given in the judgment of the first 
Court, I find that the requirements of section 245 are fully satisfied. What 
the Courts below have said in effect is, that although the Commissioners say 
that they were satisfied upon the report that there existed a block of huts 
within the Municipality which, by re»son of the manner in which the huts 
were constructed or crowded together, was attended with risk of disease to the 
inhabitants, they ought not to have been so satisfied if they had exercised their 
judgment properly. But the [819] law makes them the judges upon the point. 
So long as they had the materials before them it was for them, and them alone, 
to say whether, upon those materials they were satisfied that there was risk of 
the kind the section contemplates. So again, upon the report of the two 
« medical officers appointed by them being submitted, if there was such a 
report, it was for the Commissioners, and for them alone, to say whether there 
was any necessity for constructing the road such as they directed the plaintiff 
in the present case to construct. 
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The view I take is not only consonant with reason and common sense, 
but is also supported by authority. I may refer to the observations of Lord 
Cranworth in Stockton and Darlington Railway Co. v. Brown, (1860) 9 
H. L. C., 246, and the judgment of Sir Gborge .Tbssel in Wilkin.^on v. LluU 
Railway and Dock Co., (1882) L. R., 20 Ch. D., 323 (329). 

I now come to the consideration of the second question raised in this 
appeal, namely, whether the Lower Appellate Court was right in holding that 
the report of the medical officers appointed by the Municipality was inadmis- 
sible in evidence. The report was put in. it was admitted, by the first Court,, 
and no ohjection is taken in the plaint to the fact of any such report having been 
made. That being so, I do not think it was open to the Lower Appellate Court 
to throw out the report on the simple ground that it had not been 
strictly proved. 

The learned Vakil for the appellant further contended that the certified 
copy of the report, which was put in in this case, was admissible under section 
74, sub-section (1), clause (ii) of the Evidence Act. The question, whether it 
was so admissible or not, is not altogether free from difficulty, but in the view 
I take it becomes unnecessary to determine that question. 

It remains only to consider the question with reference to the pucca privy. 
Upon this point I have nothing to add to what has been said by the learned 
Chief Justice except this, that if a notice under section 224 of Bengal Act III of 
1884, under which the Commissioners had full power to direct the removal of the 
privy, [820] had required any preliminaries other than those that are neces- 
sary to be complied with before the issue of a notice under section 246, then 
the absence of compliance with such preliminaries might have stood in the way 
of our accepting the present notice under section 246 as sufficient ; but as that 
s not the case, 1 do not think that we ought to consider the present notice as 
nsufficient or invalid. 

S. C, G. Appeal allowed. 


13 CAL.— 67 
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MOHANUND MONDUL V. 


c 26 Cal. 830 ] 

The 8th May, 

Present : 

Sir Francis W. Maclean, K.C.I E., Chief Justice, and 
Mr. Justice Banbrjee. 


Mohanuad Mondul Plaintiff 

rersus 

Nafur Mondul and others Defendants.* 


Uindu Law — De facto manaqn — Sale by a de facto manager of minor's property 
for legal necessity and for his benefit, whether valid. 

A de facto muiKigpr of an infant’s estate has, in case of necessity or for the benefit of the 
minor, power to sell bis property. 

This appeal arose out of an action broufjlit by tlie plaintiff for recovery of 
possession of certain immoveable j)ropf»rt.y, on establishment of title thereto. The 
plaintiff’s alleviation was that the disputed land was his ancestral ; that 
his father was in possession of the said jotc as owner till his death ; that on his 
father’s death tlie plaintitl became the owner by right of inheritance while he 
was a minor; that the defendants acquired no title by their alleged purchase of 
the said jote from his paternal grandmother, who had no right to sell it, inas- 
much as ho was a minor at the time of the sale ; and that the defendants without 
any title to the disputed land kept liim out of possession for six or seven years 
previous to the suit. Hence this suit was brought by the plaintiff on his 
attaining majority. 

The defence {tnte7^ aha) was that tlie suit was barred by limitation, inas- 
much as it was not brought within tfiree years from the date of the plaintiff’s 
attaining majority ; that the land in suit was sold to the defendants for the 
benefit of the plaintiff to [821] pay off certain debts by liis grandmother and 
natural guardian during his infancy, therefore the sale was a valid one. 

The Court of First Instance, having held that the transfer to the defendants 
was made by the lawful guardian of the plaintiff for his benefit, dismissed 
the suit. 

On appeal the District Judge affirmed the decision of the lower Court. 

Against this judgment the plaintiff appealed to the High Court. 

Dr. Ashutosh Mookerjee for the Appellant. 

Babu Nalini liavjan Chatter jee for the Respondents. 

The following judgments were delivered by the High Court (Maclkan, 
G.J.. and Banerjke, J.) 

Maclean, C.J. — The point we have to decide upon this appeal is a short 
one, and not in my opinion a very difficult one. 

The suit is one to set aside the sale of a certain property effected under 
the following circumstances : The sale was effected by the grandmother of the 
plaintiff, who was then a minor, and it is the minor, now of age, who is seeking 
to set the transaction aside. The grandmother has not been found by the 
Lower Appellate Court to have been the duly appointed guardian of the infant, 
though the Munsif found that she was, and, for the purpose of this decision, 

• therefore, I will take it that she was only the de facto manager of the minor's 

• Appeal from Appellate Decree No. J7(>2 of 1«97, agaiust the decree of L. Palit, Esq, 
Ofiiciatiiig District Judge of Moorshidabad, dated the 4lh of August 1897, affirming tne 
deeieeof Babu Nogondra Nath Dhur, Munsif of Jungipur, dated the 'i4th of March 1897. 
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property, and that, as de facto manager of that property, she sold the property 
in dispute, in order to , pay off a debt secured by mortgage over other parts of 
the minor's property, upon which mortgage a very high rate of interest was 
running. 

The lower Court, upon the authority of the Privy Council case of Hunooman 
Pershad Panday v. Mtinraj Koonwerce^ (1856) 6 Moo. I. A., 412, has decided 
that the sale was a good one, and that the da facto manager, even though not 
de jure manager, had power to sell the property. 

It is urged, on behalf of the appellant, that that decision applies only to 
the case of a mortgage by a de facto manager, and not to an out and out sale 
of the property. I need not dwell upon the obvious distincton between the two, 
nor point out that from one point [8223 of view, a mortgage, inasmuch as an 
opportunity of redeeming is reserved, may be the more beneficial to the minor; 
though, on the other hand, if the money can only be raised at a high rate of 
interest, it may be more beneficial to sell a portion of the estate to pay off 
•existing mortgages than to go on mortgaging at such high rate of interest. 

1 do not think that the distinction sought to be drawn is well founded. 
Though no doubt the case cited was one of mortgage, and not of sale, the 
principle of that decision is. that de facto manager has, under the Hindu 
law, the power to bind the estate, if he is acting honestly, and the transaction 
is an honest transaction and one for the purpose of saving or benefiting 
the estate. 1 can see no principle upon whicli it can be successfully urged 
that he can only do this by way of mortgage, when the circumstances of 
the estate may be such as to make it obvious that it might be more beneficial 
to that estate to do it by way of sale. If he have the power to bind the 
estate, it is diflicult to see why he should not have the power of deciding, 
assuming the most absolute bond fides in the transaction, how best, in the 
interest of the estate, the matter can be dealt with as between a sale and a 
mortgage. I am assuming of course that the circumstances would support the 
transaction, had it emanated from a de facto and dc jure manager. I notice 
that in Mr. Mayne’s Book on Hindu Law, section 196, he says: “ When the 
act is done by a person who is not his guardian, bub who is the manager of 
the estate in which he has an interest, he will equally be bound, if under the 
circumstances the step taken was necessary, proper, or prudent.” And he cites 
as his authority for that proposition, the case in the Privy Council, to which I 
have just referred. Mr. Mayno is a careful and experienced author, bub he 
draws no such distinction as we are now invited to make. If there were this 
distinction, seeing that as often as not a manager sells instead of mortgaging, 
it is curious that there should be no decision upon the point, for the case must 
have occurred again and again. This absence of judicial authority suggests that 
the point has not been regarded as open to serious argument. On the contrary, 
the cases of Dorah Aly Khan v. Abdool Azeez, (1878) I. L. II., 4 Cal., 229, 
[823] and Gunga Pershad v., Phool Smgh, (1868) 10 W. R., 106 : 10 B. L. R, 
368, note, tend directly in the opposite direction. 1 am consequently against 
the appellant upon the point 1 have been discussing. 

On the second point, whether there was legal Jiccessity for the sale, the 
Judge in the Court below has found that there was such necessity ; and, 
.although he has not stated the facts from which he draws that inference, and 
perhaps it would have been more satisfactory if he had done that seeing that 
he was affirming the judgment of the Munsif, it is not unreasonable to conclude 
that he took the same view of the facts upon this question as. the Munsif 
had done. 

The appeal fails on both points, and must be dismissed with costs. 
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Banerjee, J. — I am of the same opinion. The suit was brought by 
the plaintitf-appellant, to recover possession of certain immoveable property on 
the allegation that the defendants were holding possession of the same by 
setting up an unauthorised alienation from the plaintiff’s grandmother during 
his minority. 

The defence >vas that the sale by the plaintiff’s grandmother during his 
minority was one which was authorised by law, and that the defendants pur- 
chased the property in good faith for value and were entitled to retain possession. 

The Courts below have found that the plaintiff’s grandmother, by whom 
the conveyance in favour of tlie defendants was executed, was the de facto 
manager of the plaintiff's estate during his minority, and that the alienation by 
her was macio under necessiiy and for the benefit of the minor’s estate ; and 
they have accordingly dismissed the suit. 

In second appeal it is contended for the plaintiff-appellant, that the Courts 
below are wrong in holding that the principle laid down in the case of Hunoo- 
man Pershad Panday v. Munraj Koonweree, G Moo. I. A., 412, upon which 
they have relied, was applicable to this case, as that was a case of mortgage, 
whereas the present one was a case of sale ; and it is further contended that 
the finding upon the question of necessity is not sufficient to warrant the 
decree that has been made by the Courts below. 

Nowit is quite true that in the case of Hunooman Pershad [824] Panday 
the alienation in question was a mortgage and not a sale ; and it is true also 
that in one respect there is a distinction between a mortgage and a sale, the 
distinction being that whereas in the case of a mortgage the property may be 
redeemed and recovered, in the case of a sale the minor loses all chance of 
recovering the property even upon repayment of the consideration money. But 
though that is so, is there any reason for holding that the principle that applies 
to the case of a mortgage by a de facto manager of an infant’s estate should 
not apply to the case of a sale by such manager, even though pressure on the 
estate or benefit to it was established ? I am of opinion that the question must 
be answ^ered in the negative. The reason why B,de facto manager of an infant’s 
estate has been held competent to alienate his property by way of mortgage 
would, in many cases, hold equally good where the alienation is by way of sale. 
Indeed, in some cases the reason for the rule in favour of upholding an aliena- 
tion by a de facto manager of an infant’s estate would be satisfied better if the 
alienation was by way of sale than if it was by way of mortgage, for in some 
instances, such as in this case, as has been found by the first Court, the sale 
of a part of the minor’s estate may prove more beneficial to him than a 
mortgage. And it would not therefore be quite reasonable to hold that the 
power, which the de facto manager in such cases possesses, should be limited 
to one of creating a mortgage only. Nor is there anything in the Hindu law 
(upon which some stress was laid in the course of the argument) for drawing 
any such distinction, for one of the well-known passages authorising alienation 
by a de facto manager of the property of the minor (I mean paragraphs 28 and 
29 of the Mitakshara, Chapter T, section I) speaks of sale as well as mortgage. 
It is true that that passage has reference to cases of joint property where the 
de facto manager of the minor’s estate possesses some proprietary interest in 
himself, but that does not in my opinion affect the question, because, so far as 
the minor’s interest is concerned, the right of the co-owner to dispose of it 
rests only on his power as manager. 

Then there is the case of Ram Chunder Chuckerbutty v. Brojonatk 
Mozumdar, (1879) I. L. R., 4 Cal., 929, in which a sale of a minor’s immove- 
[82S] able property by the de facto manager of his estate was upheld by a Full 
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Bench of this Courb. It is true that the precise question that is now r&ised 
was not raised in that case, but the affirmance of the principle that the de facto 
manager of a minor’s estate has power to sell his immoveable property is neces- 
sarily involved in the decision arrived at in that case. In support of the view 
I take that no distinction in principle can he drawn between the power of a 
manager of an infant’s estate to mortgage and his power to sell, 1 may also 
refer to a well-known work on the subject, “ The Law relating to Minors ” by 
Mr. Trevelyan, in which it is said at page 164 of the second edition, " No 
distinction can be drawn between the power to charge and the power to sell, 
and the need which would justify the exercise of the one would justify that of 
the other.” • 

Lastly, a distinction was sought to be drawn between the case of the 
exercise of the power of mortgage or sale by the de facto manager of a minor’s 
estate who was also his natural guardian and the case of a de facto manager 
who was not his natural guardian according to the Hindu law. Without enter- 
ing into any discussion as to whether there exists such a distinction, it will be 
enough in the present case to say that the de facto manager was the paternal 
grandmother of the minor, his father and mother both being at the time dead. 
If that was so, it is nob questioned, and it cannot be very well questioned, that 
the de facto manager answers to the description of natural guardian in this case. 

On these grounds I am of opinion that upon reason as well as authority 
the view taken by the Courts below, that the de facto manager of the infant’s 
estate has in case of necessity or for the infant’s benefit power to sell his 
property, is correct. 

With regard to the second point, the finding arrived at by the Lower Appel- 
lant Court is sufficient in my opinion to warrant the decree that has been made. 
The judgment of the Lower Appellate Court affirms that of the first Court, and 
therefore, though it is not very explicit, we may take it that it in substance 
adopts the view taken by the Munsif with regard to the question of legal 
necessity. 

S. C. G. Appeal dismissed. 


MOTES. 

[As regards the guardian’s powers, see also (1914) 36 All., 168 ; (1914) 27 285 ; 

(1912) 28 M.L.J., 688 SUNDARA AYYAK, J. ] 
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[826] The 22nd February, 1899, 

Present : 

Sir Francis W. Maclean, K.C.I.E., Chief Justice and 
Mr. Justice Banerjee. 


Kadha Madhub Samonta Plaintiff 

versus 

Sasti Ram Sen and others Defendants. 


Voluntary payment — Contract Act {IX of 1872), section 60 — Payment 
by a purchaser of a putni taluh during the pendency of an 
appeal for seitinq aside the putni sale — Person interested 
in the payment of the putni rent — Putni Regulaiion 
(VI II of 1819) section 14. 

A payment of rent madf* by the piirchasv^r of a putni f'thik, after the decision of the first 
Court in a suit brought by the defaulting putnulars for the setting aside of the putni sale, by 
which it was held that the sile was invalid, and during the pendency of an appeal preferred 
not by the plaintiff, the auction-purchaser, but by the zemindar at whose instance the said 
sale had been brought about, is not a voluntary payment, inasmuch as he (the plaintiff) is a 
person interested in the payment of the money , within the meaning of section 69 of the 
Contract Act. 

Bwdubashini Dassi v. Ilarendra Lai Roy, (1897) J. L. R,, 25 Gal., 305, followed. 

The remedy which the plaintiff in this ciso had, after the reversal of the sale, to bo 
reimbursed by the defendant under section 69 of the Contract Act, was held not to bo curtailed 
by the provisions of section M of Regulation VTII of 1819. 

* 

The plaintiff in this case purchased a putni taluk at a sale held under 
Regulation VIII of 1819 in Joist 1299 B. S. (Juno 1892), and he was in posses- 
sion of it till Joist 1300 B. S. (June 1893), when the defendants Nos. 1 to 5 
instituted a suit against the zemindar and the present plaintiff to set aside the 
sale, which suit was decreed on the 14th May 1894, and the order setting 
aside the sale was confirmed hy the High Court. During the pendency of 
that suit the defendants Nos. 1 to o (who were the plaintiffs in that suit) 
made an application under section 501 of the Civil Procedure Code and took 
possession of the putni taluk on the 25th January 1894 through the Court by 
meeting the plaintiffs, and they as well as defendants Nos. G to 13, who were 
[827] their co-sharers, wore in possession till the time of the institution of the 
present action. After tlie setting aside of the sale hy the first Court, the 
zemindar alone preferred an appeal to the High Court, and during the pendency 
of the said appeal, proceedings under Regulation VIII of 1819 were taken by 
him in respect of rent for the year 1301 B. S. (1894) against the plaintiff 
and the defaulting putnidars. The plaintiff to save his putni right satisfied 
the demand, and the present action was brought hy him to recover the money 
so paid, either from the defaulting putnidars or from the zemindar. 

The defence (inter alia) was that the plaintiff was not entitled to b® 
reimbursed by the defendants, inasmuch as the payment was a voluntary one- 

The Subordinate Judge dismissed the suit. 

On appeal the District Judge confiiTnerl the decision of the first Court. 

• \p;>r il from Appellate Decree No. 879 of 1897, against the decree of J. Bradbury, 
Esq., District Judge of TTooghIv, d;itM the 17th of Fcbniarv 1897, affirming the decree of 
Babn Abiriash Chnnder Mitter, Hubordinau* Judge of that IRstrir*, dated thefithof May 1896. 
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Against} this decision the plaintiff appealed to the High Court. • 

Babu Saroda Churn Milter^ and Babu Haro Kumar Milter, for the 
Appellant. 

Babu Bam Churn Milter {Senior Government Pleader), Dr. Ashuiosh 
Mookerjee, Babu Shiva Prosonno Bhattacharjee, and Babu Jayqopal Ghose, for 
the Respondents. 

The following judgments were delivered by the High Court (Maclean, 
C.J„ and Banerjee, .1.) : — 

Maclean, C. J. — The principle of the case of Binduhashtni Dassi v. 
Harendra Lai Roy, (1897) I.L.R., 25 Cal., 305, which was recently before 
this Court, governs the present case, though in the facts there is some 
distinction. 

The defendants are certain putnidars ; they defaulted in their rent ; the 
zemindar took proceedings against them ; the property was ordered to be sold ; 
it was sold, and the plaintiff, in May 1892, purchased the putni interest at the 
sale held in pursuance of the order. On the 12t}i May 1894, the sale was, in 
a suit instituted for the purpose, set aside ; the zemindar alone appealed 
against that decision, and the plaintiff was a respondent on the appeal. In 
April 1895, during the pendency of the appeal, the [828] zemindar applied to 
the plaintiff to pay the rent which had accrued from the 13th April 1894 to 
November in that year, and in the same month he instituted proceedings against 
the plaintiff to enforce his rights upon the footing of the non-payment of the 
rent. On the 16th May 1895, the plaintiff paid the money claimed amounting 
to Rs. 2,000 or thereabouts. On the 9th August 1895, the appeal was heard 
and the d^-cision of the Court below setting aside the sale was affirmed. On 
the 12th December 1895, the present suit was instituted b> the plaintiff' against 
the defendants, the bulk of whom are the putnidars, the only other defendant 
being the zemindar. He claims to recover the Rs. 2,000 upon the ground that 
when he made the payment ho was a person interested in the payment of the 
money which the puUvdar were bound by law to pay, and that he is entitled 
Lo be reimbursed by them. 

Both tlie lower Courts have decided against him ; lienee this appeal. The 
first question is, whether the case falls within section 69 of the Contract Act. 
1 think it does. Tt is difficult to say that, at tlie time the plaintiff made 
the payment, he was not interested in that payment which liie putnidars were 
bound to make. If the decision of the lower Court had been reversed by this 
Court, the plaintiff would have been confirmed in his position as puinidnr \ and 
as such would have been liable to pay the rent to the zemindar. No doubt at 
the time he made the payment it had been held that the sale ought to be set 
aside, in which case his interest in the putni lease was gone. But at the 
same time an appeal was iiending, and there was the possibility at least of a 
reversal of the decision. Under these circumstances can it be successfully urged 
that he was a mere volunteer, and not interested in the payment of the money, 
which, as matters have eventuated, the present respondents are bound by 
law to pay ? We should be placing a narrow construction upon the section 
if we acceded to this view. If he had not paid it and the decision had been 
reversed, he would have run the risk of his putni interest being sold at the 
suit of the zemindar. The defendants have had the benefit of this payment, 
if it had not been made, their putni lease might have been again put up 
[829] for sale at the suit of the zemindar. The principles of justice, equity 
and good consience appear to me to demand that the plaintiff should be reim 
bursed by the defendants, the putnidars. 
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Sut it is said that tbe oonoluding sentence of the first clause of section 14 
of Regulation VIII of 1819 virtually bars this suit, and that the plaintiff is not 
entitled to maintain it, and that he ought to have applied in the previous suit 
for the reimbursement in question. In point of fact he had made no payment 
when the suit was before the first Court, though he had when it was before 
this Court. If the attention of this Court had been directed to the matter, I 
am not prepared to say that it might not have made an order reimbursing the 
plaintiff against this payment, or for any other loss he might have sustained, 
but I am not prepared to say that, when the section speaks only of the Court 
being careful to indemnify the ])erson paying against all loss, that that is sufii' 
cient to deprive the plaintiff of a right to maintain the present suit. 
The language of the section is not sufficiently precise to justify us in saying 
that the plaintiff’s right to sue for reimbursement is taken away. 

In the result, the appeal will be allowed with costs as against the respond- 
ents Nos. 1 to 13 and dismissed with costs as against the respondent No. 14. 
There must be the usual decree for payment of the amount claimed, with the 
costs of the suit. 

Banerjee« J. — I agree with the learned Chief Justice in thinking that this 
case comes within the scope of section 69 of the Contract Act, and is governed 
by the principle laid down in the cases of Dakhhia Mohmi Boy v. Sharoda MoJiun 
Roj/, (1893), I. L. R., 21 Cal., 142, and Bmdubashlni Dasai v. Harendra Lai 
Boy, (1897) I. L. R.. 25 Cal., 305. 

It was contended for t))e defendants, in the first place, that the plaintiff 
was not a person interested in the payment of the money in question within 
the meaning of section 69 of the Contract Act, and that the present case is 
distinguishable from the cases to which I have just referred, because the pay- 
ment here was made after the decision of the first Court in the suit for reversal 
of the putni sale by which it was held that the sale was invalid, and during the 
pendency of an appeal preferred, not [830] by the plaintiff’, the auction-pur- 
chaser, but by the zemindar, at whose instance the sale had been brought 

about ; and in the second place, it was contended that the suit was barred by 
the provisions of the first clause of section 14 of Regulation VIII of 1819. 
Then it was, in the third place, contended on behalf of the defendant No. 8, 
that he ought not to be held liable in any event, as the payment was made by 
the plaintiff at a time when the putni was in the possession, not of all the 
putnidar defendants, but of defendants Nos. 1 to 5 only. 

I am of opinion that the first contention is not sound, and that the 
circumstances relied upon do not really distinguish this case from the cases to 
which reference has been made above, and do not take this case out of the 
purview of section 69 of the Contract Act. It is quite true that the decision of 
the first Court in the suit for reversal of the putni sale was in favour of the 
defaulting putnidars, but that did not preclude the possibility of a contrary 
decision being arrived at by the Court of Appeal, and the fact of the plaintiff 
not having been the appellant did not make liirn any the less a person interested 
in the payment, when the appeal of the zemindar would, if successful, have 
inured to the benefit of the plaintiff. 

Section 69 of the Contract Act does not require that the person who made 
the payment should have done anything actively to keep up the interest which 
he claims. All that is required is, that the payment should be made by a 
person who is interested in the payment ; and the plaintiff was clearly interested 
in the payment that he made, seeing that if it had not been made and the ptitm 
had been sold in consequence, it would have prevented him from reaping tbe 
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advantage that he might have gained in the event of the success of* the 
zemindar’s appeal. 

Nor is there much force in the second contention. All that section 14 of 
Regulation VTII of 1819 says, with reference to the point now before us, is this — 
that ''the purchaser shall be made a party in such suits, and upon a decree 
passing for reversal of the sale, the Court shall be careful to indemnify him 
against all loss at the charge of the zemindar or other x^erson at whose suit the 
sale may have been made.” 

[831] This, no doubt, provides for the auction -purchaser, in the event of 
reversal of the sale, being indemnified against all loss that may have been 
sustained by him, and the remedy is to be at the expense of the zemindar at 
whose instance the sale was brought about. But it does not say that the 
remedy prescribed is to be the sole remedy to which the auction-purchaser is 
'entitled, notwithstanding that, by virtue of any other provision of law, he may 
be entitled to a remedy against any other person than the zemindar. 

If then section 69 applies to the case, and as I said above it does apply to 
it, and the plaintiff is, in consequence, entitled to be reimbursed by the default- 
ing putnidars, who were bound to pay the money, the provisions of section 14 
of Regulation VIll of 1819, quoted above, cannot, in my opinion, stand in the 
way of the plaintid’s obtaining such relief. That the defaulting putnidars 
wore liable for the rent, the demand for which was satisfied by the plaintiff’s 
>ua]ij^ment, is not disputed, and cannot be disputed. That being so, I do not 
Ihink that the remedy which the x^li^^intiff has under section 69 of the Contract 
Act is curtailed by the provisions of section 14 of Regulation VIJI of 1819 
quoted above. 

As to the tliird contention, namely, the one urged on behalf of the defend- 
ant No. 8, J do not think that his case can be distinguished from that of the 
other putnidara, defendants, because he was as much bound by law to pay the 
rent which was paid by the plaintiff as the other putnidars who had been put 
in possession under section 501 of the Code of Civil Procedure. There is no 
valid reason shown why he should be held not hound by law to pay the arrears 
of rent due on account of this putni when he claims to be interested in the 
putni just as much as the other putnidars are. The contentions urged before 
usonbehslf of the respondents in support of the lower Court’s judgment 
tliorefore all fail. 

8. C. G. Appeal allowed. 


NOTES. 

[Sec also 7 O.C., 146 ; 11 O.C., ‘279. ] 


13 CAL.— 68 
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HEM CHANDEA CHOWDHRY V. 


[832] The JUth May, 1899. 

Present : 

Mr. Justice Macpheeson and Mr. Justice Stevens. 


Hem Chandra Chowdhry Plaintiff 

varsus 

Kali Prasanna Hhaduri and others Defendants.* 


Enhancement of rent — Partition of estates — Bengal Tenancy Act {VIll of 

IbtiO), sections 7 and ISS — Customary rate of rent — Fair and equitable 
rent — Joint-landlords — Onus of proof — Road-cess returns — Evidence 
Act (1 of 1 S7 2), sections 21 and 32— Bengal Cess Act [Bengal Act 
IX of 13H0), section O-). 

In a suit for onhanfomont of rent of a tenure under section 7 of the Bengal Tenancy 
Act, it is for the plaintiff to st^rt his case by proving that the existing rate was below the cus- 
tomary rate payable by persons bolding similar tenures in the vicinity, or that it was not 
fair and equitable, before the onu.s can be shifted to the defendant, to prove that the existing* 
rent was fair and equitable. 

A tenure was held under a zemind iri, which originally formed one entire estate. The 
estate was subsequently pirtitioned by the revenue authorities into four several cstatcf. 
The rent of the tenure was thereupon allotted proportionately to each of the four estates 
thus formed, although the land forming the tenure remained undivided. In a suit for 
enhancement of the rent of the tenure brought by the proprietor of some of the estates, Held, 
that the effect of the partition of the parent estate was to create separate and distinct tenures 
out of the original single tenure under the proprietors of each of the estates ; that the 
proprietors of the several estates wert; not joint landlords of the tenure within the meaning 
of section 188 of the Bengal Tenancy Act ; and that therefore a suit for enhancement of rent' 
would lie by ap»*oprictor of one of the estates in rej»i>cct of the rent allotted to his estate. 

Surut Soonduree Dehia v. Sumecroodeen Taloohdar, (1874) 2*2 W. R., 530, and Sarat 
Soondary Dabeaw Anund Mohun Surma Ghiittach, (1879) 1. L. R., 5 Cal., 273, followed. 

Sevible: — The statements made by deceased tenants in cess returns filed by them regard- 
ing assets of the tenancy arc not admissible in evidence under section 32 of the Evidence Act. 
PerGUNNAH Pukhuriii Jainsahi in the District of Myincnsingh, originally 
formed one parent estate, which was partitioned by the Revenue authorities 
into four several estates. One of tiiosc estates, namely, viehal No. 122» 
represents a ten annas [833] share of the original estate, each of the three 
others representing a two annas share of the original estate. Of these, two, 
namely, mehals Nos. 4800 and 5513, belong to the- plaintiff. Within the parent 
estate tliere was an ancient tenure called taluk Madarjani, which comprised a 
number of moiizas and jalkars. This taluk has now become two distinct tenures, 
one representing a 13i annas share, and the other a 2} annas share of the 
original tenure. The lands of this taluk were never partitioned by metes ani 
bounds, but its rent w’as allotted proportionately to each of the four estates 
aforesaid under which it was held. 

These appeals arise out of suit No. 27 of 1890, brought by one Hem 
Chandra Chowdhry as proprietor of estates Nos. 4806 and 5513, constituting s 
four annas share of Pergunnah Pukheria, against the defendants as owners of 
13f annas share of the tenure Madarjani, for enhancement of rent payable to 
•the plaintiff. The suit was partially decreed by the Subordinate Judge, and 

* Appcaln from Original DccrecH No.^. 391 and 392 of 1800, against the decree of Baba 
Krishna Chunder Chatterjee, Subordinate Judge of Mymensingh, dated the Blst of July 1896. 
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both the plaintiff and some of the defendants appealed from the decree ot the 
Subordinate Judge ; appeal No. 391 being preferred by the plaintiff, and appeal 
No. 392 by defendants Nos. 1, 2, 3, and 14. 

Mr, J. T. Woodroffe^ Babu Sreenath Da^t, and Babu Joges Chandra Roy, for 
the Appellant in appeal 391 and for the Respondents in appeal 392. 

Sir Griffith Evans, Babu Sharada Charan Miller, and Babu Mohini Mohan 
Chakrabarti, for the Respondents in appeal 391 and for the Appellants in 
appeal 392. 

The following cases were referred to in the course of the arguments : — 

For the defendants, Gopal Chunder Das v. Umesh Narain Chowdhry, (1890) 
1. L. R., 17 Gal, 695 ; Panchanan Uancrji v. Raj Kumar Giiha, (1892) I. L. R., 
19 Cal, 610, and Baidya Nath De Sarkar v. Him, (1897) 1. L R., 25 Gal, 917. 

For the plaintiff, Surul Soondiirpe Dnbia v. Simeeroodeen [ 834 ] Talookdar, 
(1874) 22 W. R . 530 ; Saral Soondary Dahoa v. Anund MoJmn Surma Ghutlack, 
(1879) I. L. R., 5 Gal , 273, and Bisspssun Dehi Chowdhrain v. Hem Chunder 
Choivdhry, (1886) I. L. R., 14 Cal, 133. 

The judgment of the High Court (Maopherson and Stevens, JJ.) was 

as follows : — 

Pergunnah Pakheria Jainsahi originally formed an entire estate, hut has 
tow by partition become four estates, one of which represents a 10 annas share 
and the others each a 2 annas share of the original estate. Subordinate to the 
original estate there was an ancient tenure called Madarjani, the rent of which 
was allotted proportionately to each of the four estates, the land remaining 
undivided. This has now become two tenures, one representing a 13 annas 
15 gundas share and the other a 2 annas 5 giindas share of the original tenure. 
The plaintiff as proprietor of estates Nos. 4806 and 5513, each of which repre- 
sents a two annas share of tlio Pergunnah, brought suits No. 29 of 1890 and 
No. 7 of 1891 to enhance the rent payable to him for his four annas share, and 
these suits, whicli were tried together and disposed of in one judgment, have 
given rise to four appeals, of which Nos. 391 and 392 of 1896 relate to suit 
No. 27, and Nos. 45 and 46 of 1897 to suit No. 7. 

Enhancement is claimed under section 7 of tlie Bengal Tenancy Act, and 
the plaintiff ’s case substantially is that he is entitled to receive as a fair rent a 
greater share of the tenure-holder’s profits. Tt is not now dis]»uted that the 
rent of tlie tenure is enhanceable, and indeed it was held to be so by this Court 
in its judgment of the 30th No\ ember 1888 in suits between the parties now 
before us. That judgment gives also an account of the almost continuous 
litigation which has been going on between the proprietors of the estate and 
the tenure-holders on the question of enhancement. The Subordinate Judge 
has decreed enhancement in both suits solelv on the strength of certain road 
cess returns put in by the plaintiff, for he has rejected as unreliable the whole 
of the oral evidence hearing on the rent by the raiyats. 

[ 835 ] Appeal No. 391 is preferred by the plaintiff and appeal No. 392 by 
the first three defendants and defendant No. 14 in suit No. 27 for the enhance- 
ment of the rent of the 13 annas 15 gundas tenure, and we shall deal first with 
those appeals. The rent has been enhanced to Rs. 2,386-11-0 after allowing 
6 per cent, as collection charges and 20 per cent, as the tenure- holder’s profit, 
and half of that amount has been made payable to the plaintiff as proprietor 
of one estate and half as proprietor of the other ; the enhancement has been 
graduated so as to take full effect at the end of the year 1301, and the rent 
has been made payable in four quarterly instalments. The main contentions 
of the defendants, appellants, are that section 188 of the Bengal Tenancy Act 
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precludes the plaintifif as one of several joint landlords from maintaining a suit 
to enhance his share of the rent ; that the road cess returns relied on are not 
evidence against them, and that no ground for enhancement has been 
established. 

We. see no force in the first contention. The original arrangement by 
which there was one tenancy under one holding of landlords came to an end 
when the parent estate was partitioned, and the effect of the partitions was to 
create separate and distinct tenancies under the proprietors of each of the 
estates. It cannot be said that the proprietors of the several estates were 
joint landlords of the tenure, for the estates were separate and the share of the 
rent allotted to each formed a portion of tlie assets of that estate alone. This 
was the view taken in Sarat Soondary Dahea v. Anund Mohun Surma Ghuttack, 
(1879) I.L.R., 6 Cal., 273, and Sarat Soonduree Debia v. Sumeeroodeen Talookdar, 
(1874) 22 W. K., 530. In the cases cited for the appellants there had 
been no division of tiie tenancy consequent on the partition of the parent 
estate. We further think that the effect of this Court's decree of the 30th 
November 1888 is that the rent of the four annas share of the tenure can be 
enhanced, but whether the declaration in that decree was intended to relate to 
the whole tenure or the four annas share of it, we must hold that the suit is 
maintainable. 

[836] The road cess returns are Exhibits 1 to 4 and 6 and 7. None of 
these were submitted by the appellants, and Exhibits 3, 4, 6 and 7 relate, not to 
the tenancy under either of the plaintiff’s estates, but to the tenancy under 
estate No. 122, which represent the ten annas share of the pergunnab, and are, 
we consider on that ground, inadmissible. We cannot hold that there is a 
separate and distinct tenancy under the plaintiff as proprietor of one estate 
so as to admit of his enhancing the rent payable to him, and at the same time 
hold that there is one and the same tenancy under him and the proprietors of 
eststo No. 122 so as to make a statement relating to the tenancy under the 
latter estate admissible. If the tenancies are distinct, the statement to be 
admissible must, we think, relate to the tenancy which is in question. In 
this view all but Exhibits 1 and 2 must be excluded, but it is upon those and 
exhibit No. 3 that the Subordinate Judge has acted. 

Exhibits 1 and 2 are returns relating to the plaintiff’s estates Nos. 5513 
and 4806, respectively. They were signed and submitted by Hari Narain 
Ghose as am-mukhtear o\ Raja Jotindra Narain Roy, whoso interest has now 
devolved on his widow Rani Hemanta Kumari, the 23rd defendant in the suit, 
but not a contesting defendant. They show that in 1884 .lotindra Narain's 
11 gundas 2 karas share of the tenure was let out in ijara for terms of three 
or four years to certain persons at an aggregate rent of Rs. 54-2-4 as regards 
each of these estates. Exhibit 3 is a return, which as already stated relates to 
estate No. 122. It was signed and submitted by Harendra Kumar Bose as 
am~mukhtear oi Mabarani Sarat Sundari Debia, who w^as the mother of Jotindra 
Narain. and whose share has also now devolved on Hemanta Kumari, and it 
shows that her 1 anna 14 gundas 2 karas share of the tenure appertaining to 
estate No. 122 was let out to the ijaradars mentioned in Exhibits 1 and 2 at 
an annual rent of Rs. 813-13-0. Those returns have been made evidence 
against the appellant under clause 3, section 32 of the Evidence Act, as con- 
taining statements made by a deceased person against his pecuniary interests, 
and it is on them alone that the assets of the four annas share of the 
tbnure appertaining to the plaintiff’s estates have been determined and the 
rent enhanced. The [837J statements made in the returns were no doubt 
authorised by the Rani and Baja, respectively, and under the provisions of the 
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Boad Cess Act were binding on them, but looking at the language and scope 
of section 32, we doubt whether they can be regarded as statements made by 
those persons within the meaning of the section bo as to be admissible against 
others. It is not, we think, necessary to determine this question in the present 
case, because, assuming that the statements are evidence against the appellants, 
they do not in our opinion furnish any reliable data for ascertaining the assets 
of the tenure, and have been given a value far beyond what they deserve. 

The statements do not purport to give the rent realized in respect of the 
whole tenure, or to deal with more than the small shares owned by the Raja 
and Rani. It was, therefore, necessary to resort to a mathematical calcula- 
tion, which must have assumed two things : first , that the ijaras were not of 
a speculative character, and that the ijaradars realized from the raiyais 
at least the amount of the rent which they paid to the superior landlord ; and 
secondly that the other tenure-holders, including the appellants, realized 
proportionately to their shares the same amount of rent, either from the same 
or other ijaradars or from the raiyats direct. We see no ground for either 
assumption. The returns stand by themselves, and beyond some general 
evidence that the raiyats paid all the tenure-holders at the same rates whatever 
those rates were, there is no evidence in support of them. Then the Rani and 
the Raja occupied the double position of tenure-holder and proprietor, for they 
were proprietors of estate No. 122. The Subordinate .Judge says that the history 
of the previous litigation shew^s a determined effort on the part of the proprie- 
tors to enhance the rent of the tenure, but that there was admittedly some 
decision which protected the share of the tenure subordinate to estate No. 122 
from enhancement, so that the Rani and the Raja would derive no advantage 
as proprietors by overstating the amount of the rent received by them as tenure- 
holders. We do not know what that decision is, but the fact that they occu- 
pied the double position remains, and certainly detracts from the value of the 
statements as affecting other sharers of the tenure. The argument that the 
statements carry some weight from the position [838] of the persons making 
them, might be of some force, if it wm.s shewn that they had personal knowledge 
of them. This is not shown ; all that appears is that the mukhtear received 
the returns from the amla and signed and put them in, and it is not likely that 
either the Rani or the Raja would have been able to say anything about the 
correctness of them. The returns are certainly priim facie against pecuniary 
interest, but the pecuniary interest affected is so small that they have little 
value on that ground. On the other hand, notwithstanding the provisions of 
sections 21 and 32 of the Evidence Act, they could not under section 95 of the 
Road Cess Act be used as evidence in favour of the person submitting them. 

As the case stands on the judgment of the Subordinate .Judge, it is in the 
same position as if the plaintiff had put in and proved these returns, and no 
other evidence of any kind had boon given. In our opinion this is not sufficient, 
and no decree for enhanced rent could be made on the strength of them. It is 
argued that it was in the power of the appellants to prove the amount of rent 
realized in respect of the tenure, but conceding that, it was for the plaintiff' to 
start his case by proving under section 7 of the Tenancy Act that the existing 
rent was below the customary rate payable by i)ersons holding similar tenures 
in the vicinity, or that it was nut a fair and equitable rent, and statements of 
other persons, such as those relied on, are not sufficient to throw on the appel- 
lants the burden of proving that the existing rent is fair and equitable. 

It follows, therefore, that the suit must fail, unless the plaintiff succeeds in 
his appeal, and shows that the evidence as to rates should be accepted so as to 
entitle him to the enhanced rent decreed, if not the greater enhancement claimed. 
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The Subordinate Judge disbelieved the evidence of the plaintiff’s witnesses, 
because they were under the plaintiff’s influence, and were not residents or 
of the villages concerning which they spoke, and because also he did 
not believe that they ever held land in those villages, or were in a position to 
speak as to the rates of rent prevailing there. The evidence has been read to us, 
and we need only say that we think the Subordinate Judge’s view is correct, 
and that we are not prepared to take a different [839] view. It is not neces- 
sary under the circumstances to examine the evidence of the defendants’ 
witnesses which has also been rejected as false. 

The defendants also contended in their appeal that the enhanced rent 
could only be decreed prospectively from the date of the decree, and that the 
rent should have been made payable at the end of the year and not quarterly. 
In the view which we have taken it is not necessary to deal with these points. 
If it had been necessary we should not have been disposed to interfere with 
the decision of the Subordinate Judge upon them. 

The result is. that the defendants’ appeal No. 392 succeeds, and that the 
plaintiff’s suit is dismissed with costs in both Courts, and that the plaintiff’s 
appeal No. 391 is dismissed. 

Appeal No. 391 dismissed ; Appeal No. 392 decreed. 

M. N. K. 


NOTES. 

[See also (1306) 10 C.W.N., 818.] 


[ 26 Cal. 889 ] 

The 3rd July, 1899. 

Present : 

Mr. Justice Banerjee and Mr. Justice Stevens. 

Mahomed Yusuf Judgment-debtor, Objector 

ver.^us 

Abdur Bahim Bepari and others Decree- holders.* 

Succession Certificate Act (VII of 18H9), section 4- Right to maintain 
suit without certificate —Death, during execution proceedings, 
of the original mortgagee, and substitution of his heir. 

Section 4 of the Succession Certificate Act (VII of 1889) is not a bar to execution 
proceedings instituted on a mortgage decree upon the application of the original mortgagee 
by reason of the original mortgigeo haring died during the pendency of the proceedings 
and his legal rcprescntativo.s who were substituted in his place not having produced any 
succession certificate. 

Fateh Chand v. Muharnniad Baksh, (1894) I.L.H., 16 .\11., ‘259, dissented from. 

This appeal arose out of an application for execution of a mortgage decree 
which was passed against the defendants, including defendant No. 7, who was 

♦Appeal from Order No, 184 of 1898, agsinst the order of Babu Maumathonath 
Chatterjee, Subordinate Judge of Dacca, dated the 26th February 1898. 
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made a parky as being a purchaser of a portion of the mortgaged property.* As 
against defendant [840] No. 1 a personal decree was granted. The decree 
'having been made absolute, an application was filed on behalf of the decree- 
holder for execution of the decree. During the pendency of the execution 
'proceedings the decree-holder died and his heirs were substituted in his place. 
Defendant No. 7 objected to the execution of the decree (inter alia) on the 
ground that it could not proceed in the absence of a succession certificate. 
The lower Court disallowed the objection, holding that no succession 
certificate was necessary for the execution of a mortgage decree by the heirs of 
•the original mortgagee. 

Against this decision the judgment-debtor appealed to the High Court. 

Mr. J, 11. Perceval for the Appellant. 

Bahu Horendra Narayan Mi tier for the Eespondents. 

The judgment of the High Court (Bankrjee and Stevens, JJ.) was as 
follows: — 

Banerjee, J. — In this appeal, which arises out of certain proceedings taken 
in execution of a mortgage decree, the only question raised on behalf of the 
appellant who was defendant No. 7 in the Court below, and was made a defend- 
ant as being tlie purchaser of a portion of the mortgaged property, is, whether 
section 4 of the Succession Certificate Act is a bar to the execution proceedings 
which were instituted upon the application of the original mortgagee, by reason 
of the original mortgagee having died during the pendency of the proceedings 
and his legal representatives who were substituted in his place not having 
produced any succession certificate. 

The learned Vakil for the appellant very fairly admits that the weight of 
authority in this Court is apparently against his contention, but ho seeks to 
distinguish the cases bearing upon the point, viz.^ lioghu Nath Shaha- v. Poresh 
Nath Pundari, (1887) I.L.R., 15 Cal., 54 ; Kanchan Modi v. Bazj hath Singh 
(1892) I. L. R, 19 Cal., 336, and Baid Nath JJas v. Shamanand Dan, (1894) 
I.L. B., 22 Cal., 143, from the present on the ground that in none of those cases 
was any personal decree against the mortgagor [84i] asked for, whereas in this 
•case such a decree was asked for and has been granted ; and he relies upon the 
case of Fateh Chand v. Muhammad Baksh (1894) I.Ij.R., 16 All., 259, decided 
by a Full Bench of the Allahabad High Court, in support of his contention. 

So far as the distinction sought to be draw n between the present case and 
the cases decided in this Court bearing upon the point now before us goes, it 
would be sufficient to say that tiie only defendant against wdiom a personal 
•decree has been granted is defendant No. 1, and he is not one of the appellants 
before us, nor indeed did he raise any objection in the Court below to the execu- 
tion proceedings ; and as against the defendant No. 7 the appellant before us, 
the only decree made is not a personal decree, hut a decree allowing the 
mortgagee to proceed against the mortgaged property in his hands ; so that, as 
far as the appellant is concerned, the case is governed by the principle laid down 
in the cases of lioghu Nath Shaha v. Poresh Nath Puudaii^ (1887) I. L. B., 15 
Cal., 54; Kanchan Modi v. Baij Nath Singh, (1892) I. L. B., 19 Cal., 336; 
and Baid Nath Das v. Shamanand Das, (1894) I. L. B., 22 Cal., 143. We 
■agree with the view taken in those cases and respectfully dissent from that 
■taken by the Allahabad High Court in the case of Fateh Chand v. Muhammad 
Baksh, (1894) I. L. B., 16 All., 259. 

But there is another reason why we think that the contention of the 
appellant in this case should fail, and that is this, that section 4, sub-section 1, 
•clause (5), which is the only provision oi the Succession Certificate Act under 
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which the case could possibly come, can have no application to the present case. 
For that clause provides that no Court shall “ proceed upon the application of 
a person claiming to be entitled to the effects of a deceased person’’ to execute 
against a debtor of such deceased person a decree or order for the payment of 
his debt. Now, in the present case, the Court was not proceeding upon the 
application of a person claiming to be entitled to the effects of a deceased 
person, but was proceeding originally upon the application of [842] the credi- 
tor himself, and it was only during the pendency of the execution proceedings, 
that the original mortgagee, decree-holder, died and his legal representatives, 
the present respondents, w^ere brought on the record. In such a case we do not 
think that section 4 of the Succession Certificate Act was any bar to the Court 
procefjding with the execution. This view, wo think, is in accordance with that 
indicated by this Court in the case of B aid Nath Das v. Shamanand Das, (1894) 
I. L. R., 22 Cal., 143. The appeal, therefore, fails and must be dismissed 
with costs. 

S. C. G. Appeal dismissed. 


NOTES. 

( This was followed in (1904) 2S Bom., G30: 6 Bom. Ij.R., 58*2 ; see also (1905) 29 Mad.,. 
77 ; (1907) 12 C.W.N., 145: 7 C.L.J., 658. In (1907) 10 O.C., this was dissented from.] 


[ 26 Cal. S42 ] 

The Srjlli April, 1899. 

Present : 

Mr. Justice Hill and Mr. Justice Rampini. 


Rango Roy alias Rung Lai Roy Plaintiff 

versus 

Holloway and another Defendants'" 


Second Appeal — Cases cognizable in Courts of Small Causes — Civil Procedure 

Code {Act XIV of 1H82), section 586 — Landlord and Tenant — Bengal 
Tenancy Act {VIII of 1885), section 141. 

A suit between landlord and tenant for the recovery by the tenant of excess payments 
taken by the landlord in respect of the rent of the holdiiiR and not exceeding Rs. 600 ia a 
suit cognizable by the Small Cause Court, and under section 686 of the Civil Procedure Code 
no second appeal lies. There is nothing in section 144 of the Bengal Tenancy Act to over- 
ride the provisions of section 586 of the Civil Proce lure Code, as it determines only the venue 
and has no bearing upon the nature of the suit. 

This was a suit brought under the provisions of section 75 of the Bengal 
Tenancy Act, for the recovery of the sum of Rs. 113-15 annas, which the plain- 
tiff, the tenant of the defendant, claimed in respect of excess payments taken 
from him in respect of the rent of his holding by the defendants. 

The Munsif found that the amount claimed was twice the sum realized 
from the plaintiff and awarded damages at 50 per cent, with proportional 
.costs. 

* Appeal from Appellate Decree No. 1671 of 1897, againgc the decree of C. M. W. Brett, 
Esq., District Judge of Bhagulpur, dated the Isbof June 1897, reversing the decree of Baba 
TTma Charan Kar, Munsif of Beguserai, dated the 28tb of January 1897. 
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On appeal by the defendants the District Judge reversed the Munsif s 
decree and dismissed th^ suit with costs. 

[848] From this decision the plaintiff appealed to the High Court. 

Mr. P. O'Kinealy (with Babu Saligram Singh) for the defendants, took 
a preliminary objection to the hearing of the appeal, that the suit being to 
recover a sum not exceeding Rs. 500, and being also of a nature cognizable in 
a Court of Small Causes, and there fiaving been an appeal already, a second 
appeal was barred by section 586 of the Civil Procedure Code. 

Babu Jogesh Chunder Roy for the Plaintiff. — This being a suit between 
landlord and tenant is not cognizable by a Court of Small Causes. From section 
144 of the Bengal Tenancy Act, which provides, “ The cause of action in all 
suits between landlord and tenant as such shall, for the purposes of the Code 
of Civil Procedure, be deemed to have arisen within the local limits of the 
jurisdiction of the Civil Court which would have jurisdiction to entertain a 
suit for the possession of the tenure or holding in connection with which the 
suit is brought,” it is clear that all suits between landlord and tenant are to 
be regarded ns suits cognizable by ordinary Courts as distinguished from Courts 
of Small Causes. 

The judgment of the High Court (Hill and Rampini, J J.) was as follows : ■— 

A preliminary objection lias been i-aised by the learned Counsel for the 
respondents to the liearing of this appeal. It is contended that the suit is a 
suit of the nature cognizable by a Court of Small Causes, and that by virtue 
of the provisions of section 586 of the Code of Civil Procedure a second appeal 
is barred. 

In answer to this objection reliance is placed by tJie learned Vakil for the 
appellant on section 144 of the Bengal Tenancy Act, where it is provided, 
“The cause of action in all suits between landlord and tenant as such shall, 
for the purposes of tlie Code of Civil Procedure, be deemed to have arisen 
within the local limits of the iuri.sdiction of the Civil Court which would have 
jurisdiction to entertain a suit for the possession of the tenure or bolding in 
coniiection with which the suit is brought.” And it is argued that the inference 
to be drawn from that section [844] is that all suits between landlord and 
tenant as such are to he regarded as suits cognizable by ordinary Courts as 
distinguished from Courts of Small Causes, and this being a suit between land- 
lord and tenant as such must be treated as a suit not in its nature cognizable 
by a Court of Small Causes. 

The suit is brought under the provisions of section 75 of the Bengal 
Tenancy Act for the recovery of the sum of Rs. 113-15 annas, which the 
plaintiff, the tenant of the defendant, claims in respect of excess payments made 
by him to or taken from him in le'^poct of the rent of his holding by the 
defendant, and the suit may, therefore, no doubt he properly said to be a suit 
between landlord and tenant as such. 

But in our opinion there is nothing in suction 144 of the Bengal Tenancy 
Act which overrides or tends to override the provisions of the Code of Civil 
Procedure to which wo have referred. x\ll that section 144 does is to determine 
the vmue, hut it has no bearing, so far as we are able to perceive, upon the 
question of the nature of the suit , it determines the jurisdiction within which 
suits are to be instituted, but beyond that it does not go. That this is a suit 
which would ordinarily be regarded as in its nature cognizable by a Court of 
Small Causes we think there can he no doubt, and there being nothing in 
section 144 of the Bengal Tenancy Act to lead us to qualify that view in any 
respect, we think the suit is within the provisions of section 686 of the Code 
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of Civil Procedure, and a second appeal is, therefore, not open to the appellant 
Wo think consequently that the objection taken by the respondents must 
prevail and the appeal must be dismissed with costs. 

M. B. M. Appeal dismissed. 


NOTES. 

[ See also 23 Mad., 547. ] 


[845] The 6th Jtnie, 1899. 

Present : 

Mr. Justice Wilkins and Mr. Justice Handley. 


Eaj Narain Das and others Plaintiffs 

vei sus 

Shama Nando Das Chowdhry and others Defendants.”' 


VecJarato^li decree, Sun for —Suit for declaration of title — Land not properly 

described — Laud Registration Act (Bengal Act VII of 1876), sections 59, 
^Specific Relief Act (I of 1877), section — Subsequent suit for 
[‘ussesswn — Practice- -Amendvicnt of Plaint. 

A person is not debarred from bringing a suit for declaration of title on the ground that 
the land in question is not properly described, but if an order under section 59 of the Land 
Registration Act is made against him. he is precluded by section 42 of the Specific Relief Act 
from bringing a suit merely for dfclaration of his title without seeking to recover possession, 
although he may be in phy.sical possession, the effect of such an order being to “ settle the 
actual po>s€ssion." The Appellate Court will not grant in a case of this nature an oppor- 
tunity to amend the plaint if the plaintiffs had already such an opportunity and did not avail 
themselves of it. 

Kamu Sheik v. Dnnesh Sheik, (1897) 1 C. W. N., 574 : Dwarknnath Roy v. Jannobee 
Choicdhratn, (1873) 19 W. R., 81 ; Darhmee Snyal v. Fatii Dhalee, (1876) 23 W. R., 286; 
Mahomed Ismail v. Lalla Dhundur Kishore Nnraiji, (1876) 25 W. R., .39 ; Ajoodhia Loll v. 
Qumani Lall, (1878) 2 C. L.R., 134 , and himha bbi Krishna v. Rama bin Pimplu, (1888) 
I. L. R., 13 Bom., 648, di.stingiii.«hcd. 

Ram Mundur v. Janki Pershad, (1882) 12 C. L. R., 139 ; Omrunissa Bibee v. Dilawat 
Ally Khan, (1884) I. L. R., 10 Cal., 350, and Krishnabhupati Devi v. Raviamurti Panlulu, 
(1894) I. L. R., 18 Mad., 405, referred to and followed. 

In this suit the plaintiff's allege they are the proprietors, under a purchase 
made by their ancestor on 16fch September 1842, of 30 mans of land in mouza 
Dagrajifc, Patna. Of this area [846] 15 mans 11 gunts 4 biswas are bahali (or 
confirmed) lakhtraj, and the remainder is baziafti (or resumed) lakhiraj. 
Tlie clefeudantR have succeeded in getting their names registered in the 
Collector's books as the proprietors in possession of the bahali land, whilst the 
plaintiffs’ names are registered in respect of the baziafti land. The plaintiffs 

* Appeal from Appellate Decree No. 1415 of 1897, against the decree of F. £. Pargiter 
Esq.. District Judge of Cuttack, dated the 12th of May 1897, affirming the decree of Babu 
Lai BchtirN I>cy, Munsif of Balasore, dated the 7th of August 1896. 


540 



sAa.Ua. itANDO t>AS CliOWPHBY Sio. [1899] l.L.R. 26 Cal. 8i1 

bring this suit for a declaration of their title to the baliali land only, ^he 
whole 30 mans of land were properly described by boundaries ; but there was 
nothing to distinguish the bahali from the baziafti land. 

Without deciding the issues, the Court of First Instance dismissed the suit 
upon the preliminary point that, admittedly and upon evidence, the hahah and 
baziafti lands were so mixed up as to be altogether undistinguishable. and 
therefore a declaratory decree would be incapable of being put into execution. 
The Lower Appellate Court also held the same view. From this decision the 
plain till appealed to the High Court. 

Mr. W. C. Bonnerjee, and £abu Upcndra Nath Mitter, for the Appellants. 
— There is nothing in the Code of Civil Procedure which lays down what 
the plaint shall contain, which justifies this finding. The case of Kazem Shaik 
V. Danish Sheik, (1897) 1 C. W. N., 574, supports the appellants’ contention. 
The plaintiffs, being already in actual physical possession of the whole 30 mans, 
including the bahali lands now in suit, had no occasion to sue for more than a 
declaration of their title, which was attacked by the entry in the Collector’s 
books of the name of the defendants. 

Babus Kanina Sindhu Mookerjee, and Monmatha Nath Mitter, for the 
Respondents. — The lower Courts are right in dismissing the suit, as the land 
over which the declaration of title was claimed was not properly described, 
and therefore the decree could not be executed ; see Dioarkanath Roy v. Jannobee 
Chowdhrain, (1873) 19 W. R., 81 ; further, as the effect of an order under 
section 59 of the Land Registration Act is, under section 62, to settle the actual 
possession, the plaintiffs, against whom such an order has been made, are 
precluded by section 42 of the Specific Relief Act from bringing a suit merely 
for a declaration of title without [8473 seeking also to recover possession ; see 
Ram Mundur v. Janki Pershad, (1882) 12 C. L. R., 139. 

The judgment of the High Court (Wilkins and Handlsy, JJ.) was as 
follows : — 

The plaintiffs, who are the appellants before us, claim to be the proprie- 
tors, under a purchase made by their ancestor on the 16th September 1842, of 
30 mans of land in moiiza Dagrajit, Patna, of this area 15 mans 11 rjunts ^ 
bisivas are bahali (or confirmed) lakhiraj, and the defendants, in spite of the 
opposition of the plaintiffs, succeeded in getting their names registered in 
respect thereof in the Collector’s books ; the remaining portion is baziafti (or 
resumed) lakhiraj, and in respect of this the plaintiffs' own names are regis- 
tered as the proprietors in possession. The plaintiff's bring this suit with the 
object of obtaining a declaration of their title ‘ whether by purchase or bylofig 
adverse possession to the bahali lands. 

The defendants contest the claim ; and the nature of their case may be 
gathered from the issues framed, which were as follows : — 

1. Is the suit barred by limitation ? 

2. Whether the kohala (of 16th September 1842) propounded by the 
plaintiff is a bond fide and genuine document? 

3. Whether the plaintiffs have acquired a right to the lands in dispute 
by adverse possession ? 

4. Whether the purchase sot up by the plaintiff was banami or not ? 

The first hearing of the suit was ex parte, and the Munsif awarded the 

plaintiffs a decree. That decree was set aside on appeal, and the case was 
remanded for adjudication upon the merits ; and the parties then adduced a 
large mass of evidence, both oiai and documentary, in support of their 
respective nleas. 
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* The first Court, however, decided the suit upon a preliminary point — a 
point which, we may observe, was not advanced by either of the parties, and 
was not raised in any of the issues framed. [ 848 ] This point was'that as admit- 
tedly and on the evidence the bahali lands were so mixed up with the buzicrfti 
lands as to be altogether undistinguishable the plaintiff was not entitled to a 
mere declaratory decree, which would be incapable of being put into execution. 
This view was also held by the Lower Appellate Court on appeal ; and the 
plaintiff now comes up to this Court in second appeal. 

It is contended by Mr. Bonner jec for the appellants that there is nothing 
in the Code of Civil Procedure, which lays down what the plaint shall contain, 
that justifies this finding ; that the plaintiffs being already in possession, that 
is, actual and physical possession, of the whole 30 yyians including the bahali 
lands now in suit, had no occasion to sue for more than a declaration of their 
title, which was attacked by the entry in the Collector’s book of the names of 
the defendants in respect of these lands. And the learned Counsel relied upon 
the case ol Kazem Sheikh v. Uanosh Sheikh, (1897) 1 C. W. N., 574, in support 
of this possession. That case was heard by Mr. Justice Rampini, who in the 
course of his judgment therein remarked (at p. 576 of the report) : I am not 
aware of there being any provision in the Civil Procedure Code authorizing 
the dismissal of a suit on the ground that the land in suit cannot be identified.” 
Jt is to be remembered, however, that in the case before the learned Judge, 
not only was a part of the land clearly identifiable, but also the whole of the 
land in suit was apparently capable ol being sufficiently iden&ified for the 
purposes of the execution of the decree , so that the learned Judges ruling 
relied upon, tliough entitled to all respect, yet was in the nature of an obiter 
dictum. In the case now before us the lands in suit are admittedly quite 
inseparable and undistinguishable from the other lands included in the entire 
area, of which the plaintiffs sa> they are the proprietors. 

Tlje learned pleader for the respondents relies upon the cases cited in the 
'udgment of the Lower Appellate Court. In the case of D war ka Nath Boy v. 
Jaiuiobee Chowdhiam, (1873) 19 W. R., HI, the decree which was success- 
fully objected to in special appeal was [ 849 ] a decree for a portion only 
of the land in suit, such liortion nob being specified by boundaries in the decree, 
wdiich consequently was incapable of execution. But in that case, the 
plaintiff sued for the recovery of the land, and manifestly the decree-holder 
could not in execution be put into possession of that land, when there was 
nothing to show and no manner of ascertaining of wdiat particular plots or 
area it consisted. In iJarbaree Suyaiw. Natu Dhalce, (1875) 23 W. R., 285, the 
decree was also for the possession of a portion ol the land in suit ; and a 
Divisional Bench of this Court, following the case in 19 W, R., held that it 
was for a similar reason incapable of execution. Tliese cases are therefore so 
far distinguishable frorii the case now before us, in that no decree has been 
asked for by the plaintiff's for possession of these bahali lands. 

In Mahomed Ismail v. Laila Dhundar Kishore Narain, (1875) 26 W. R., 39, 
the decree was also one directing that the plaintiff he put into possession of the 
land in suit, and it was set aside by a Divisional Bench of this Court as being 
incapable of execution, inasmuch as no boundaries were given of the land, which 
was a small area within a larger area. 

The case of Ajoodhia Jjall v. Crtimuiii Lall, (1878) 2 C. L. R., 134, is also 
distmguishable ; for there the plaintiff claimed to have exempted from partition* 
ceruin lands which it was impossible in the absence of boundaries to define 
and (jetecmine The plaintiff’s decree was. therefore, inoperative. 
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It seems, therefore, to us that the plaintiff in this case would not neces- 
sarily fail upon this ground, when they ask merely for a declaratory decree in 
respect of their title. 

It was, however, further contended on behalf of the respondents that, as the 
effect of an order under section 59 of the Land Registration Act is, under 
section 62, to ''settle the actual possession/’ the person against whom such 
an order has been made is precluded by section 42 of the Specific Relief Act 
from bringing a suit merely for a declaration of his title without [ 850 ] seeking 
also to recover possession. In Ham Mundur v. Janki Pershadf (1882) 12 C. L. 
R., 139, a Divisional Bench of this Court certainly so held, although the 
objection had not been taken in either of the lower Courts. It seems to us that 
that case is almost, if not altogether, on all fours with the case now before us. 
The plaintiffs, it is true, assert that they are in actual possession of these lands ; 
but they admit that an order under section 59 of the Bengal Land Registration 
Act has been passed against them and in favour of the defendants, so that 
they must be held to be out of wdiat may be called legal possession. Con- 
sequently, if the recovery of such possession is a “ further relief " within the 
meaning of the proviso to section 42 of the Act, a purely declaratory decree 
affirming the plaintiffs’ title would not in the present suit be allowed. 

See also Oniii) imissa Bibee v. Dilawar Ally Khan, (1884) I. L. R., 10 Cal., 
350, and Krishnabhnpati Devi v. Hamaniurti Pantulu, (1894) I. L. R., 
18 Mad., 405. 

Now in Fakir Ckaiid Iddhikari v. Aniinda Chundcr Bhuttackarji, (1887) 
1. L. R., 14 Cal., 580, it was held that the " furtlier relief” referred to in 
section 42 was further relief in relation to “ the legal character or right as to 
any property whicli any person is entitled to, and whose title to such character 
or right any person denies oi is interested to deny,” and that consequently a 
claim for arrears of rent did not come within the expression. 

But the position seems to us to be very different in the present case ; here 
tlie plaintiff's seek to obtain a decree declaring their title with the evident and 
avowed object of going before the Collector with that decree in their hands 
and asking him, upon the strength of it, to expunge the names of the defendants 
and substitute their own in his books, as the proprietors in actual possession of 
these bahali lauds. Tliat is to say the plaintill's’ ultimate intention is to recover 
that legal possession, whicli was declared to belong to the defendants, when the 
order under the Land Registration Act was made. Not only, therefore, are the 
C881] plaintiff’s " able to seek further relief,” but it is their object to do so. 
The two forms of relief are inseparable in this case, and the plaintiff’s in omit- 
ting to sue for the “ further relief ” have debarred themselves from obtaining a 
mere declaratory decree. This appears to have been pointed out to them from 
the very first, and yet they failed to avail themselves of the opportunity given 
to them of amending their plaint. Under different circumstances, we luiglit 
have been inclined to give them such an opportunity now ; [Limba bin Krishna 
v. Rama bin Pimplu, (1888) T. L, R., 13 Bom., 548] . It is under the circum- 
stances insufficient to say, as has been said on their behalf in this Court, that 
the suit should have been decided upon the merits and not upon a ground not 
taken by the defendants and in no way misleading them. 

It was also argued by the learned Counsel for the appellants that the 
lower Courts, instead of dismissing the suit on this ground, should have treated 
the suit as one for declaration of the plaintiff's’ title to a fractional share in an 
undivided moma. As, however, the first Court has pointed out, this could not 
be done in the face of the claim sot up in the j)laint. That claim was for an 
adjudication of "tfieir* right in a particularpiec'e of lahcl, measuring' 15 wdws odd, 
and situated in a nkiuza comprising 30 mans in ail ; and that being so, it was 
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indumbent upon the plaintiffs to specify by boundaries or otherwise the eSact 
position of the 15 mans claimed. 

Taking all these circumstances into consideration we think that the lower 
Courts rightly dismissed the nlaintiffs’ suit. We dismiss this appeal with costa. 

M. R. M. " 

NOTES. 

[ 1 . Review of this cloci^ioii was granted in (1900) 33 Cal., 1862, and at p. 1362 the 
Beportor’s foot-note states, ‘'This judgment is published as it has set aside the judgment 
in Second Appeal reported in I. L. R. 26 Cal., 645 and the appeal was reheard on 2nd 
January 1901.” 

II. As regards the question of coiisequenliai relief, see also (1904) 28 Bom., 332 : 6 Bom. 
r..R.. 124 ; (1906) IIC.W.N., 186 ; 4 C.L J., 568 ; (1911) 21M.L.J., 1022 ; (1909) 36 Cal., 726 : 
10 C.L.J., 169.] 

[862] CRIMINAL REVISION. 

The 14th June, 1H99. 

Present : 

Mr. Justice Pkinsep and Mu. Justice Hill. 


Nando Lai Basak Complainant, Petitioner 

versus 

N. N. Mittor Opposite Party.*^ 

Sanction for prosecution — Sanction to prosecute a Judge — Poioei of High Court 
to revise an order as to sanction under section IU7 of the Criminal 
Procedure Code — Criminal Procedure Code {V of 189H}, 
section 197 and section 4S9 --Charter Act (24 and 
25 Viet,, Cap. 104), section 15. 

A pleader applied to the Chief Presidency Magistrate for sanction under section 197 
of the Criminal Procedure Code to prosecute an Honorary Magistrate for using insulting and 
defamatory language towards him in the course of the trial of a case, and sanction was 
refused On appliciitiou to the High Court, 

Held- — Under the revisional powers conferred by ibe Criminal Procedure Code the High 
Court has no authority to interfere with an order made by a Subordinate Court granting or 
refusing sanction under '■cclioii 197 of the t’odo, but iL has sufficient authority for that 
purpose under section 15 of the Charter .\ct (21 and 25 Vict., Gap. 104). 

No sanction under .section 197 of the Code is necessary, unless the Judge or public 
servaut commits an offence in his judicial or official capacity. Reg. v. Parshram Keshav, (1870) 
7 Bom. H. G. Cr., 61 ; Iwjjeratriv v. Lakshnian Sakharnni, (1877) I. L. B., 2 Bom., 481 ; 
and In re Steenianto Chatter jee, (1881) Dccembor 9th (unruported) approved of. In re 
Ghulam Muhavimad, (1886) I. L. R., 9 ^lad., 439, dissented from. 

On the 7th of April 1899 the petitioner, who is a pleader, appeared on 
behalf of the prosecation in the case of Ghumroo Singh v. Beni Madhub Singh 
before a Bench of Honorary Magistrates of the Calcutta Police Court, of which 
Mr. N. N. Mitter was the Chairman. After the examination of the complainant 
and three of his witnesses had been concluded, the petitioner applied for 
an adjournment of the case on the ground that two other witnesses, who had 
been subpoenaed, were not present in Court, but this application was refused. 
At this stage of the case [ 833 ] Mr, Mitter intimated to the jjotitioDer that he 
and his colleagues were of opinion that the case ought to be dismissed, and 
that they were cojnsidering the propriety of calling on the complainant to show 
cause why he should not pay compensation to the accused. It was, thereui)on, 

• Criminal Revision No. 311 of 1899, made against the order passed by T. A. Pearson, 
E)sq., Chief Frcsidency MagiBtrate of Calcutta, dated the !20th A^il 1899. 
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suggested by the pleader for the accused that instead of being requii ''d to {fay 
compensation, the complainant should be prosecuted under section 211 of the 
Pend Code, and Mr. Mitter then asked the petitioner whether he had anything 
to submit on this question for the consideration of the Court. 

The petitioner stated that, in view of the adverse opinion expressed by the 
Court, he considered it his duty to call the complainant’s wife as a witness, 
whereupon Mr. Mitter addressed the petitioner as follows : You have not 

properly considered the matter. The application for postponement is made 
simply to multiply your fees.” 

At this stage the complainant, who was not present when the petitioner 
proposed to call the wife as a witness, returned to the Court and was asked by 
Mr. Mitter if he would call his wife as a witness, to which he replied : 
“ Why should she come.” Then the petitioner went to the complainant and 
informed him of the opinion expressed hy the Court during his absence and 
expressed to him the necessity for calling his wife as a witness, and thereupon 
the complainant told the Court that he now thought it necessary to call his 
wife. The pleader for the accused then submitted to the Court that it was 
highly improper that the complainant should, on his pleader’s advice, unsay 
what he had already said to the Court, and Mr. Mitter thereupon addressed 
the petitioner to the following effect : “ You are a dishonest man ; you are a 
disgrace to the legal profession : you tutor w^itnesses. You do not know good 
manners; when you can tutor witnesses in the presence of three Honorary 
Magistrates, I do not know how much you tutor behind the back of the Court ; 
you deal in dishonesty and chicanery. I am going to report your conduct to 
^ the Chief Presidency Magistrate. You should not be allowed, dishonest f-llow 
as you are, to practise in this Coiut any longer.” Mr. Mitter, after a little 
time, again addressed the petitioner as follows: “My fit of anger is past. 
Dishonest pleader thougli you are I pardon you this time.” 

C8S4] Under these circumstances, and in respect of the language used by 
Mr Mitter, the petitioner applied to tlie Chief Presidency Magistrate of 
Calcutta for sanction under section 197 of the Criminal Procedure Code to 
porsecute Mr. Mitter for offences under section 500 and section 504 of the Penal 
Code. The Magistrate refused the applicfition on two grounds, viz., (1) “ That 
section 197 of the Criminal Procedure Code relates only to those acts or omis- 
sions hy a Judge or public servant which are declared by any Act or Statute 
relating to India to be offences when they are committed hy a Judge or public 
servant in their capacities as such ; ” and (2) “ that in my opinion a Judge is 
absolutely privileged, when acting judicially, and no statement tliat he may 
make in a case however malicious or untrue it may bo, can be made the subject 
of any proceeding against him either civilly or criminally.” 

On the application of the petitioner a rule was granted by the High Court 
for the purpose of considering the legality of the order made by the Presidency 
Magistrate. 

Mr. Monier, and Babu Ilara Kuviar Mitter, appeared for the Petitioner. 

The Standing Counsel (Mr. O'Kinealy) for the Crown. 

Mr. O'Kinealy, — The High Court has nu power to revise an order granting 
or refusing sanction under section 197 of the Criminal Procedure Code. 
Section 489, while giving the High Court, ns a Court of Revision, all the powers 
of a Court of Appeal conferred by section 195 and other sections, makes no 
mention of section 197. Section 197 relates only to offences that can be com- 
mitted by Judges and public servants in their ofiScial capacity. A similar con- 
struction was adopted in a Circular Order of this Court, dated the 24th October 
1864, with reference to section 167 of the Code of 1861, and its principle 
was followed in Beg, v. Parshram EesJmv, (1870) 7 Bom. H. C. E., 61 ; the same 
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vitfw was adopted in Impratrix v. Lakshman Sakharam^ (1877) I. L. E., 2 
Bom., 481, a case under section 466 of the Code of 1872, and in the case of 
Sreamanto Ghatterjee, (1881, unreported) 9th December 1881. The case of 
In re [855] Ghiilam Muhammad, (1886) 1. L. E., 9 Mad., 439, is against me, but 
that case was wrongly decided. 

A judge is privileged, when acting judicially in the exercise of any power 
given to him by law ; section 77 of the Penal Code. See Scott v. Stansfield 
(1868) L. E., 3 Exch., 220 ; Haggard v. Pelicier Freres, (1892) L. E., App. Oas., 
61 ; Royal Aquarium Socioty v. Parkinson, (1892) 1 Q. B. D., 431 ; Munster v. 
Lamb, (1883) L. E., 11 Q. B. D., 588. The English law on the subject has 
been adopted in India. Sullivan w Norton, (1883) I. L. E., JO Mad., 28; 
Hinde v. Baudry, (1876) I. L. E., 2 Mad., 13 ; Manjaya v. Sesha Shetti, (1888) 
I. L. E., 11 Mad., 477 : Queom- Empress v. Oouinda Pillai, (1892) I. L. E., 16 
Mad., 235; Queen -Empress v. Babaji, (1892) I. L. E., 17 Bom., 127 ; Queen- 
Empress v. Balkrishna Vithal, (1892) I. L. E., 17 Born., 573. 

Mr. Moiiier for the Petitioner. — The High Court has under the provisions 
of section 439 of the Criminal Procedure Code tlie power to revise an order 
made in respect of section 197, for it ha.s that power “ in the case of any pro- 
ceeding, the record of which lias been called for by itself.'’ Empress v. Bam 
Lai Singh, (1883) I. L. E., 6 All., 40. The High Court has certainly that 
authority under section 15 of tlie Charter Act (24 and 25 Viet., cap. 104) ; In re 
Mathuranath Chuckerhutiy, (1872) 9 B. L. E., 354. 

As to the necessity for sanction the words “is accused as such judge, Ac.,” 
in section 197 of the Code imply while sitting as a judge, and the words “ any 
offence ” would include defamation and use of insulting language. In re 
Ohulnm Muhammad, (1886) I. L. E., 9 Mad., 439 Cr. Eev. No. 107 of 1882, 
Weir, 3rd Ed., 866 note (5). The language of the section is different from that 
of the correspond- [856] ing sections of the earlier Codes, and under the present 
section sanction is necessary. 

The doctrine of the absolute privilege of Judges is foreign to section 499 
of the Penal Code ; see illustration to exception 7 of section 499. Section 77 
of the Penal Code has no application, for uttering defamation is not an act 
done “ in the exercise of a power which is given to a judge by law.” 

The judgment of the High Court (Prinsep and Hill, JJ.) was as 
follows : — 

This rule was granted for the purpose of considering the legality of an 
order passed by Mio Chief Presidency Magistrate on the 20th April 1899, by 
which he refused, on the application of the petitioner before us, to accord 
sanction for the prosecution of Mr. N. N. Mitter, an Honorary Magistrate, 
under sections 500 and 504 of the Indian Penal Code. 

If appears from the affidavit and petition put in by the petitioner in support 
of the rule that he is a pleader of the Judge’s Court of the 24-Pergannah8, and 
that on the 7th April last ho appeared on behalf of the prosecution in the case 
of Gliumroo Singh v. Beni Madhnb Singh, which w’as brought on for trial on 
that date before a Bench of Honorary Magistrates, of which Mr. N. N. Mitter 
was Chairman. When the examination of the complainant and of the witnesses 
for the prosecution who were present in Court had been concluded, Mr. Mittei* 
intimated to the petitioner that he and his colleagues were agreed in thinking 
that the case ought to be dismissed, and were considering the propriety of 
oalling on the prosecutor to show cause why he should not pay compensation 
to the accused. It was, thereupon, suggested by the pleader for the accused 
that instead of being required to pay compensation, the complainant should 
be prosecuted under section 211 of the Penal Code, and Mr. Mitter then 
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asked the petitioner whether he had anything to submit to the Court on 
this question. After this* some discussion took place as to the calling of further 
evidence on behalf of the prosecution, and the petitioner stated, in view 
of the adverse opinion which had been expressed by the Court, that he 
considered it his duty to call the complainant's wife as a witness, where- 

[867] upon Mr. Hitter addressed the petitioner as follows : You have not 

properly considered the matter. The application for postponement is made 
simply to multiply your fees." At this stage the complainant, who was not 
present when the petitioner proposed to call his wife as a witness, returned to 
the Court and was asked by Mr. Hitter il he would call his wife as a witness, 
to which he replied ** why should she come?" Then the petitioner went to 
the complainant and informed him of the opinion expressed by the Court during 
his absence as to the merits of the case and explained to him the necessity for 
calling his wife, on which the complainant informed the Court that he now 
thought it necessary to call his wife. The pleader for the accused then inter- 
vened and submitted to the Court that it was highly improper that the com- 
plainant should on his pleader’s advice unsay what ho had already said to the 
Court, and thereupon Mr. Hitter addressed the petitioner to the following 
effect : “ You are a dishonest man. You are a disgrace to the legal profes- 

sion. You tutor witnesses. You do not know good manners ; when you can 
tutor witnesses in the presence of three Honorary Magistrates, 1 do not know 
how much you tutor behind the back of the Court. You deal in dishonesty 
and chicanery. 1 am going to report your conduct to the Chief Presidency 
Magistrate ; you should not be allowed, dishonest fellow as you are. to practise 
in this Court any longer." It is unnecessary to pursue the incident further, 
though it does appear that Mr. Hitter afterwards in according pardon to the 
petitioner when ** his fit of anger was past," again addressed him as a dishon- 
est pleader." There is no denial of any of these allegations, and it was under 
these circumstances and in respect of the language so used by Mr. Hitter that 
the petitioner applied to the Chief Presidency Magistrate for sanction under 
section 197 of the Code of Criminal Procedure to prosecute Mr. Hitter for the 
offences of defamation and of provoking the petitioner by intentional insult to 
commit a breach of the peace. 

The Chief Presidency Magistrate refused the application on two grounds : 
firstly^ because he considered that section 197 relates only to those acts or 
omissions by adjudge or public servant which are declared by any Act or 
Statute relating to India to be offences when they are committed by a Judge or 

[ 868 ] public servant in their capacities as such and, seco7idly, because in his 
opinion a ** Judge is absolutely privileged when acting judicially, and no state- 
ment that be may make in a case, however malicious or untrue it may be, can 
be made the subject of any proceeding against him, either civilly or criminally." 

Before us the order of the Chief Presidency Magistrate was supported by 
the learned Standing Counsel, who showed cause on the above two grouiids, 
and he also raised the question of the competency of this Court sitting as a 
Court of Bevision to review the order. He relied upon the language of section 
439 of the Code of Criminal Procedure, where the revisional powers of the 
Court are specified, and pointed out, that while all the powers of a Court of 
Appeal under section 195 of the Code are conferred on the High Courts, there 
is no power given to interfere in any way with a sanction granted under 
section 197. To this it was replied that the Legislature, in giving the High 
Courts authority to exercise the power of granting or revoking a sanction to 
prosecute conferred on a Court of Appeal by section 195, must be taken to have 
given the power to grant or revoke all such sanctions without limitation — a 
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general power, that is, of reviewing the action of a Subordinate Court, whether 
the case be one that falls under section 195 or section 197 of the Code, and it 
was contended that since the High Court is empowered by section 435 to call 
for and examine the proceedings of all Subordinate Courts for the purpose of 
considering the legality and propriety of such proceedings, it is empowered 
implicitly to pass proper orders therein. 

The question does not appear to us to be of any very great importance, 
for we entertain no doubt that whether the provisions of section 439 of the 
Code of Criminal Procedure are or are not wide enough to authorize our inter- 
ference in the present case, we have quite sufficient authority for that purpose 
under section 15 of the " Charter Act” (24 and 25 Vic., 104). We may, however, 
say that in our opinion the contention of the learned Standing Counsel is 
correct. Section 439 of the Code of Criminal Procedure gives the High 
Courts, as Revisional Courts, authority to exercise any of the powers conferred 
on a Court of Appeal hy section 195 among other sections of the Code. The 
[859] poweis in this respect — Appellate and Revisional — are clearly co-exten- 
sive, and section 195 does not confer on an Appellate Court any authority in 
respect of an order made hy a Subordinate Court under section 197. So far, 
therefore, as concerns the revisional powers conferred by the Code we have 
not this power. 

The next question, namely, wiiether the learned Magistrate was right in 
holding that the present case does not fall within the purview of section 197 
of the Code, is one of somewhat greater difficulty. But having given the matter 
careful consideration we are of opinion that the view of the learned Magistrate 
is correct, and that he was consequently right in refusing to grant sanction 
for the prosecution of Mr. Mitter. 

The law^ relating to the prosecution of Judges and public servants, now 
embodied in section 197 of the Code of Criminal Procedure, has undergone 
modification more than once since the introduction of the Code of 1861. We 
do not think it necessary to refer more particularly to these changes at present, 
but we are unable to agree wdth Mr. Monier in his contention that they are 
indicative of an alteration of policy, or principle, on the part of the Legislature 
in the direction of an enlargement of the category of offences in respect of 
which the protection of a previous sanction to prosecute is afforded to the 
servants of Government. The changes upon which Mr. Mqnier commented 
appear to us to be changes of phraseology merely and not to involve any 
modification of principle, and we think, speaking generally, that in point of 
substance the scope and intention of the law as it was enacted in 1861, and 
as it now exists, are the same ; under the Code of 1861 a Circular order was 
issued by this Court (C. 0. 20, 1864) for the guidance of inferior Courts as to 
the scope of section 167 of that Code, the section corresponding to section 197 
of the Code of 1898. It was then pointed out that the section related to 
offences which could be committed by public servants as such, and which are 
specified in chapter IX of the Penal Code. This explanation of the law was 
adopted by the Bombay High Court in the case of Beq. v. Parshram Keshav, 
(1870) 7 Bom. H. C., Cr., 61, wuth a modification not, however, involving any 
matter of principle. [860] The learned Judges said in relation to this Circular 
order : “If the Circular referred to be correctly quoted we cannot fully concur in 
it, for it seems to us impossible to hold that section 167 does not relate to such 
onehces as those specified in sections 217 to 223 of the Indian Penal Code, 
which are not contained in chapter IX of the Code. But we agree with the 
view which was no doubt intended to be expressed in the Circular, namely, 
that section 167 relates only to those acts and omissions which are declared 
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in the Penal Code to be offences when they are committed by a public servanl”. — 
This criticism of the Circular order is no doubt correct. The case of Reg. v. 
Parshram Keshavv/Q,s decided in the year 1870, and in the year *1877, the 
question again came before the Bombay Court. In the meantime the Code 
of 1861 had been superseded by that of 1872, which by section 566 altered the 
law by rendering it necessary to procure the previous sanction of the specified 
authorities, not only in the case of offences punishable under the Penal Code, 
but in the case of all offences committed by a public servant in his capacity 
of a public servant. In the case of 1877, Imperati'ix v. Lakshman Sakhamm^ 
(1877) T.L. R., 2 Bom., 481, the principle laid down in the earlier case was 
followed substantially. WEST, J., in delivering the judgment of the Court said : 

We are of opinion that the scope of section 466 extends to all acts osten- 
sibly done by a public servant, i.e,, to acts which could have no special signifi- 
cation except as acts done by a public servant.” It may be remarked that in 
the observations, which immediately precede this passage in the judgment, 
where the learned Judge refers to the case of Reg. v. Parshravi Keshav, the 
scope of section 167 of the Code of 1861 appears to have been overlooked, but 
this consideration is not really material to the present question. 

Then, in the year 1881, there was the unreported case of Sreemanto 
Chatterjce in this Court (decided 9th December 1881), in which PoNTIFEX 
and Field, JJ., seem to have considered the construction placed on the first 
paragraph of section 466 by the Bombay Court to bo correct. PONTlFEX, J., 
there said : “ Now with respect to the first paragraph of section 466 it would 
seem that tliore is room for the argument that the ofi’ences contemplated 
[861] by tliat paragraph are only the special offences which can be committed 
by a public servant in his capacity of a public servant, that is, offences which 
are peculiar to his position as a public servant, and in that view if the first 
paragraph only of the section were applicable the contention of the present 
petitioner might be correct that a sanction would not be necessary before pro- 
ceeding within his particular complaint.” The learned Judge then proceeded 
to comment on the second paragraph of the section, and by virtue of it he held 
that sanction was, in the particular case, necessary. The second paragraph of 
the section lias not, however, been re-enacted either in the Code of 1882 or in 
that of 1898, and so far as the present question is concerned the law, as it 
now stands, corresponds in substance with the first paragraph of section 466 
of the Code of 1872. Field, J., was of opinion that “ the first paragraph of 
section 466 was intended to apply to those cases in which the offence charged 
is an offence which can be committed by a public servant only, cases, tliat is, 
in which the being a public servant is a necessary element in the offence.” 

We are not aware of any other cases of this Court or of the Bombay 
Court, in which the question now before us has been dealt with. Mr. Monier, 
however, relied on the case of hi re Ghulam Muhammad ^ (1886) I. L. R., 9 
Mad., 439, in which PARKER, J., sitting alone, held under the Code of 1P82, 
which corresponds in material particulars with the present law, tiiat, where a 
Judge was charged with using defamatory language to a witness during the 
trial of a suit, the complaint could not, under section 197 of the Code, be 
entertained by a Magistrate without sanction, the reason assigned being that 
the Judge was then acting in his official capacity. That, however, with every 
deference to the learned Judge, appears to us to be a reason which can hardly 
be said to throw much light on the question. 

The weight of authority, as is obvious from this examination of the cases, 
is decidedly in favour of the view taken by the Chief Presidency Magistrate, 
and it is no doubt the view which has controlled the action of the Courts both 
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in this and the Bombay Presidenoies for a long series of years. We should 
hesitate, therefore, even if we were disposed to take a contrary view, to disturb 
an interpretation of the law so long recognized. But we [862] should our- 
selves, in the absence of authority, have arrived at the same conclusion. The 
language of the section ** is accused as such Judge," etc., seems to us sufficient 
to indicate that the offence charged must involve, as one of its elements, that 
it was committed by a person tilling that character, and it is not apparent 
why, in cases outside that category, the sanction provided for by the section 
should be required. It is to be observed, moreover, that all public servants, 
who are irremoveable from office without the sanction of the Government of 
India or Local Government, are placed on precisely the same footing as Judges. 
If they are to be exempted from criminal liability for all acts amounting to 
offences done by them, while acting in their official capacity, unless the sanc- 
tion for which the section provides can be obtained, it would lead to results 
which cannot, we think, have been contemplated or intended by the Legis- 
lature. There is also the consideration arising from the practically unlimited 
control reserved to Government by the second clause of the section over the pro- 
ceedings. The clause applies equally to all cases coming within the purview 
of the first clause, but we think it would be unreasonable to suppose that in a 
case such as the present, for example, it was the intention of the Legislature 
that the Government should determine not only the tribunal and manner of 
trial, but also the offence for which the trial is to take place. The existence 
of the power given by this clause, which, it may be remarked, is of wider scope 
than the corresponding clause of the earlier Codes, militates in our opinion 
strongly against the view for which the petitioner contends. 

We would add that an order passed under section 197 supersedes all 
powers of transfer conferred on the High Court by section 526 (see sub- 
section 7 of that section.) 

We are then of opinion, as we have already stated, that the learned 
Magistrate was right in holding that sanction to prosecute under section 197 
of the Code was unnecessary in the present case, and the rule must conse- 
quently be discharged. 

It is unnecessary, and we think undesirable, that we should go into the 
further question dealt with by the Magistrate as to the immunity of judges 
from criminal liability foi' acts done in the exercise of their judicial powers. 

S. C. B. 

NOTES. 

[In the following cases sanction was hold to be unnecessary, 25 Mad., 15(unlesB being a 
public servant was a necessary element in the offence,); 32 Mad., 255, (fabricating a record when 
not bound to make a record), 30 Cal., 927 (Administrator-General appointed to the manage- 
ment of an estate by virtue of an order of Court). 

In (1904) P.R., 29 (cases of defamation by words used in course of trial), however, this 
decision was dissented from. See also 2 Bom, L.R., 1079.] 
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[ 868 ] CRIMINAL APPEAL. 


The 7th June^ 1899, 

Present ; 

Mr. Justice Pbinsep and Mb. Justice Hill. 


Lala Ojha Accused 

versus 

Queen-Empress Opposite Party.* 


Attempt to commit offence — Power of Appellate Court to alter 
charge or finding — Prejudice to the accused — Necessity 
for re-trial on the altered charge — Criminal 
Procedure Code (Act V of 1898), sections 
236, 237, 238 and 423. 

The accused gave his pleader a copy of a document which had been falsified by an in - 
terpolation being made in it for the purpose of its being used in the trial of his suit. Held 
that bo was guilty, not of an attempt to commit an offence under section 471 of the Penal 
Code, but of the offence itself. 

If the prosecution establishes certain acts constituting an offence and the Court mis- 
applies the law by charging and convicting an accused person for an offence other than that 
for which he should have been properly charged, and if notwithstanding such error the 
accused has by his defence endeavoured to meet the accusation of the commission of these 
acts, then the Appellate Court may alter the charge or finding and convict him for an 
offence which those acts properly constitute, provided the accused be not prejudiced by 
the alteration in the finding. Such an error is one of form rather than of substance, and 
the alteration by an Appellate Court of the charge or finding would not necessitate a retrial 
expressly on a charge of that offence. 

One Sajeewan Ojha instituted a suit in the Court of the Munsif at Buxar 
against the present accused Lala Ojha for the recovery of possession of a strip 
of land. Amongst other evidence filed by the plaintiff in that suit was a certi- 
fied copy of the plaint in a previous suit instituted by the present accused 
Lala Ojha against his brother Dhanukdhari Ojha. The copy purported to 
have been issued from the copying department of the office of the District d udge 
of Buxar. During the course of the trial of Sajeewan Ojha this copy of the 
plaint in the previous suit was being referred to by his pleader when Lala 
Ojha’s pleader objected that it was not correct, and referred to a copy also 
certified of the same plaint with which bis client, the present [ 864 ] accused, had 
supplied him in support of his objection. On the comparison of the two copies 
it was found that in the copy supplied by Lala Ojha the words " Wo Kharidan 
darakhtan muddai ” occurred in addition to what appeared in the other copy. 
The Munsif sent for the original plaint and came to the conclusion that it had 
been tampered with, the words ** Wo Kharidan darakhtan muddai** having been 
interpolated, and be directed Lala Ojha to be prosecuted. He was convicted by 
the Sessions Judge of Shahabad, in concurrence with the assessors, of an offence 
under section 196 of the Penal Code and an attempt to commit an offence 
under s. 471. Lala Ojha appealed against the order for conv iction. 

* Orimiaal Appeal STo. 274 of 1899 made against the order 'ptesed by F. H. Harding, 
Eaq., SMsionf Judge of fihahabad, dated the 20th of March 1899. 
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LALA OJHA t^. 


' Mr. P. L Boy, and Babu Bepin Bekari Ghose, for the Appellant. 

The Officiating Deputy Legal Remembrancer (Mr. Abdur Bahini), for the 
Crown. 

The judgment of the High Court (Prinsep and Hill, JJ.) was aa follows : — 

The appellant was sued by SajeewanOjha in the Munsifs Court at Buxar 
for possession of a strip of land. The suit was what is known as a boundary 
suit, as their holdings adjoined and the appellant Lala Ojha is said to have 
enoroached on the lands of Sajeewan. At the trial of that suit, Sajeewan pro* 
duced a copy of a plaint of a suit instituted four years previously in 1892 by Lala 
Ojha regarding the sameiland so as to show that he did not then claim the land 
in suit. Lala Ojha's pleader disputed the correctness of this copy and asked the 
Munsif to send for the original and he produced another copy of the plaint 
given to him with his brief by Lala Ojha, purporting to show that in the form- 
er suit his client claimed these very lands as indicated by the boundary 
stated in the words : Wo Khoridan darakhtan miiddat. The plaint was accord- 
ingly sent for, and it was found that these words had been interpolated. The 
Munsif accordingly directed Lala Ojha to be prosecuted. lie has now been 
convicted by the Sessions Judge, in concurrence with the Assessors, of an 
offence under section 196 of the Indian Penal Code, and an attempt to commit 
an offence under section 471. 

[866] In appeal the learned Counsel relies principally oa objections to 
the conviction of the appellant of these particular offences. There can be no 
doubt that the original plaint did not contain those words, and that these 
words were subsequently inserted. It is further clear that the introduction of 
these words was made recently, and certainly not during the trial of that suit, 
for we find in the decree of that suit a similar interpolation, and, lastly, that 
in his application for execution of his decree Lala Ojha did not enter these 
particular words. The certified copy of the plaint produced by Sajeewan Ojha, 
which does not contain these words, was made on the 30th January 1897, 
and we have the evidence of the copyist as to the correctness of that copy, as 
the original document was then before him. The other copy, which was 
produced by the appellant, was made in April. It seems, therefore, clear that 
the alteration of the plaint was made some time between these two dates. 
On these facts, it is for us to consider whether the appellant has been properly 
convicted. The alteration undoubtedly was for his benefit, and there can 
be no doubt that it was cither made by him or that he caused it to be made 
for the purpose of the second suit. Ho has been convicted, first under 
section 196 of the Indian Penal Code of corruptly attempting to use as true 
and genuine evidence which he knew to be false or fabricated, and he has also 
been convicted under sections 511 and 471 of attempting to use fraudulently 
as genuine a document which he knew or had reason to believe to be a forged 
document. It was contended by learned Counsel on his behalf that he did 
not so use the plaint, inasmuch as he did not himself cause the plaint to be 
produced in the Munsif's Court, nor did ho instruct his pleader to ask to have 
it sent for, the petition to that effect having been made by the pleader and not 
by the appellant. It seems to us, however, that having, as we find he did, 
given his pleader a copy of a false document, that is to say, a copy of the plaint 
after it had been falsified by the interpolation already mentioned, for the 
purpose of using it in the trial of his suit he intentionally and fraudulently made 
use of the fabricated plaint-by misrepresenting or causing to be misrepresented 
in the copy that the plaint as presented by him and used in the trial of 
that suit, w^as as set out in that copy. It seems [866] to us immaterial for 
the purposes of the present trial whether the appellant himself asked the 
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Court - to send for the plaint and to use it for the purposes of the 9uit tiien 
under trial, or whether he used it fraudulently by means of a copy given to 
his pleader with a brief and produced under his instructions in the course of 
the trial. The object was clearly by means of this copy fraudulently to use as 
genuine with its interpolations, knowing that in that state it was a forged 
document. Mr. Boy contends that if the appellant has not been properly 
convicted of " attempts,” the findings cannot be altered, because they would 
be for a graver offence for which his client has not been tried, and that the 
appellant is entitled to a new trial. 

There is no doubt some authority for this. In In the matter of Divarka 
Manjhee, (1880) 6 C. L. R., 427 appellant had been convicted under 
section 143 of being a member of an unlawful assembly, and was on appeal to 
the Sessions Judge convicted of rioting, an offence of a graver character with 
which he had not been charged at the trial. The learned Judges of the High 
Court on revision held that this was 7cltra vires since the accused should have 
an oppo|*tunity of defending himself on a charge of the offence of rioting 
before he could be properly convicted of that offence. That was a case under 
the Code of 1871, in which the powers of this Court as a Court of Revision 
were differently expressed. As a matter of principle we agree with this view. 
Section 423 of the Code of 1898 declares that “on an appeal from conviction 
the Court of Appeal may (l) reverse the finding and sentence and acquit or 
discharge the accused, or order him to be retried by a Court of competent juris- 
diction subordinate to such Appellate Court or committed for trial, or (2) alter 
the finding, maintaining the sentence, &c., &c.,” and the Code of 1882 was similar 
in this respect. It would obviously be improper and unfair to an accused that 
on his appeal he should be convicted of a more serious offence to which he had 
never pleaded on the trial, and there are many instances on which the injustice 
of such a cour.se would be so patent that we need not mention them. This would 
particularly [867] be so if the offence which the Appellate Court might consider 
to be established was not cognate to the offence of which he had been tried 
and convicted, and it would also be so, if there were circumstances of aggrava- 
tion of an offence to w'hich the accused had not pleaded. But there are exceptions 
to this rule. Some of these are referred to in sections 236, 237 and 238 of the 
Code of Criminal Procedure, so that a person who has been charged only with 
theft may bo convicted of receiving stolen property or criminal breach of trust 
or cheating though he may not have been charged with any of these offences ; 
and if charged with any offence he may be convicted of an attempt to commit 
that offence though he may not have been charged with an attempt. So also if 
an accused has been charged with an offence in an aggravated form he may be 
convicted of a minor offence which is included in the more serious offence, 
though he may not have been charged with such offence. As another instance 
may be mentioned a case in which the prosecution has established certain acts 
constituting an offence, and the Court has misapplied the law to those acts by 
charging and convicting him fcr an offence other than that for which he should 
have been properly charged on proof of commission of those acts. Here, if not- 
withstanding this error the accused has by his defence endeavoured to meet the 
accusation of the commission of those acts, understanding the charge to mean 
an offence arising out and made up of those acts, his conviction for the offence 
which those acts properly constitute may be maintained, if the accused has 
not been prejudiced by the alteration of the finding. It seems to us that such 
an error is one of form rather than of substance, and the alteration by an 
Appellate Court of the charge or finding to the more serious offence would not 
necessitate a retrial expressly on a charge of that offence. And it is so in the 
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present case. Here the acts found by the Magistrate, for which he was com* 
mitted for trial by the Sessions Court, for which he was tried fay that Court, 
and defended himself, and which have been raised for our consideration on 
this appeal, are all one and the same, and on this point as the Court of Appeal 
we do not differ from the lower Court that the accused has committed them. 
The only difference is that as a Court of Appeal we think that [ 868 ] these acts 
constitute the substantive offence rather than an attempt of which he has 
formally been charged and convicted. Consequently, so far as the actual trial, 
the accused has not been prejudiced. He has known the acts of the commission 
of which he was accused, and he has endeavoured to show that they were not 
committed by him, and that he was in no way responsible for them, if they 
were committed, but he has failed. Under such circumstances no possible 
good could arise from a retrial. On the other hand, a retrial would be attended 
with much inconvenience and waste of time, and would not be necessary 
in the interests of a proper administration of justice. This point does not 
seem to have ever before been raised and fully considered in any reported case, 
though there are some cases which are relevant. We may refer to In the matter 
of the petition of the Government Pleader, (1874) 7 Mad. H. C., 389, where 
the Madras High Court held that a conviction of a particular offence under 
the local salt law might have been altered by the Appellate Court to a con- 
viction under another section of that law. So in Queen v. Tarinee Chum 
Ckuttopadhya^ (1867) 3 W. B. Cr., 3, where the appellants had been wrongly 
convicted as abettors instead of as principals this High Court would not interfere. 

In Reg. v. Raghoji bin Kanoji, (1867) 3 Bom. H. C. 42, the accused 
was wrongly convicted of cheating by personation, whereas he should have 
been convicted of furnishing false information, and the Bombay High Court 
refused to interfere because the accused had not been prejudiced. 

The appeal is dismissed. 

NOTES. 

[See also 35 Mad., 343 ; 33 Mad., 264 ; 38 Cal., 293 ; 38 P.R., 1905.] 
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[869] CRIMINAL REFERENCE. 

The 20ih June^ JS09, 

Present : 

Mr. Justice Prinsep and Mr. Justice Hill. 

Kailash Chundor Sen and another Petitioners 

versus 

Ram Lall Mittra Opposite Party,’*' 

Nuisance — Criminal Procedure Code (Act V of 1898) section 1*33 — Bona fide 
question of title — Obstruction to a public way — Jury — Verdict on inspection 

of locality without taking Evidence — Criminal Procedure Code (Act V 
of 1898), secXion 138 — Use of discretion in nomination 
of jurors by Magistrate, 

When the person called upon under section 183 of the Criminal Procedure Code to show 
cause why an obstruction should not be removed from a public way, denies that it is a public 
way, it is for the Magistrate to determine whether this is a bond fide objection, and he can- 
not, in spite of the objection (unless he determines that it is not bond fide) refer the matter 
to a jury. 

A jury cannot decide a matter referred to them merely on inspection of the locality 
without taking auy evidence. 

In nominating the foreman and one- half of the remaining members of the jury as required 
by section 138 of the Criminal Procedure Code the Magistrate must exercise his own 
independent discretion and not appoint the nominees of the parties. 

This case was referred to tlie Hi^^h Court under section 438 of the Criminal 
Procedure Code by the Sessions Judge of Jessore with the following letter of 
reference 

** In this case there was a petition to the Sub-Divisional Officer of Narail praying that 
action under section 133 of the Criminal Procedure Code might be taken in respect of ob- 
struction in a road alleged to be a public thoroughfare. A conditional order was made, and the 
present petitioners appeared and raised the objection (inter alia) that the road was not a 
public one. The Deputy Magislr.ito, instead of deciding the question whether the road was 
a public one or not, himself referred the qae.stion to a jury appointed under section 138 of 
the Criminal Procedure Code. 

*' It has been held in Nasnruddi v. Akiluddi, (1899) 3 C. W. N., 345, that the Magis- 
trate must himself decide the question whether the road is a public one or not, and that the 
decision of such a question cannot bo loft to tho jury. Tho order of the Deputy Magistrate in 
this case is, therefore, an ilDgal one. He has made [870] his order absolute on the report of 
tbe^ury, but as he ought himself to have decided the question whether the road was a public 
ono or not the final order based on tho jury’s report is illegal, and 1 therefore refer the 
case for tho orders of the High Court with the recommendation that the order complained of 
be set aside, and that the Magistrate be directed to proceed with the case according to law.** 

The judgment of the High Court (Prinsep and Hill. JJ.) ag 

follows : — 

The High Court regret to have to call the attention of tho Sessions Judge 
to tho manner in which this reference has been made in disregard of the orden 

* Criminal Beforenoe No. 98 of 1899, made by L. Palit, Esq.. Sessionp 1 

Jessore, dated the 16th of May 1899. ^ ® 
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contained in Circular, July 22nd, 1863, General Eules and Circular Orders of 
the High Court (Appellate Side, Criminal, p. 124). 

When the person called upon under section 133 to show cause why an 
obstruction should not bo removed from a public way denies that it is a public 
way, it is for the Magistrate to determine whether this is a bond objection, 
and he cannot in spite of the objection (unless he determines that it is not 6ond 
fide) refer the matter to a jury. The jury is not competent to decide whether 
the way obstructed is or is not a public way. They can merely find whether 
the Magistrate’s order is reasonable and proper, as originally made, when the 
matter is properly submitted to them. The Magistrate, moreover, is mistaken 
in thinking that a jury can decide such a matter without taking evidence and 
merely on inspection of the locality. They are bound to hear the parties and 
such witnesses as they may desire to have heard. The order of the Magistrate 
must be set aside. 

The attention of the Sub-Divisional Magistrate is directed to section 138, 
which requires him to nominate the foreman and one-half of the remaining 
members of the jury. This, it has been held, moans that he is to exercise his 
own independent discretion in such nomination. Ho has not done so in the 
present instance, for he reports that he appointed " one of the petitioner's 
nominees to act as foreman ” and nominated the others, after inquiry from the 
mukhtears of both sides, and from the other party. 

S. C. B. 


NOTES. 

[This wa.s followed in 6 C.W.N., SSG; but the Allahabad High Court in 30 All., 364, 
followed 18 All., 158, holding that there was no hard-and-fast rule that the parties and wit- 
nesses should bo heard.] 


[87i] PRIVY COUNCIL. 

The 21st June, and 8th July, 1699. 

Present : 

Lords Watson, Hobhouse, and Davey, Sir Richard Couch, and 

Sir Edward Fry. 

Diwan Ran Bijai Bahadur Singh Plaintiff 

versus 

Indarpal Singh Defendant. 

[On appeal from the Court of the Judicial Commissioner of Oudh.J 

Onus of Proof — Suit by reversionary hair — Hindu widow — Burden of proving 
ownership of the husband through whom title is viade» 

9 % is incumbent on a plaintiff suing as the reversionary heir of a Hindu proprietor who 
has died leaving a widow, to show that the property claimed in the suit, and found in her 
possession, has vested in the husband. There is no presumption of law arising where the 
late husband possessed considerable property, that property found to he in the poBsesBion of 
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the widow after his death must have been included in that which belonged to him unless 
she shows that she obtained the property from another source. 

Appeal from a decree (15th December 1891) of the High Court, 
affirming a decree (2Dd January 1890) of the District Judge of Eai Bareli. 

The plaintiff, appellant, sued in 1887, as the next reversioner, to be declar- 
ed entitled, after the interval of the widow’s estate, to succeed to the inherit- 
ance from the last male owner Bandhir Singh, deceased in 1858, whose 
widow, Thakurain Ajit Kunwar, was the first defendant in this suit, with a co- 
defendant, Indarpal Singh, now the respondent. She died pending this suit. 

The plaintiff claimed to establish a right to succeed to property sche- 
duled to his plaint after the death of the widow. The general contents of the 
three schedules are stated in their Lordships’ judgment. 

Thakurain Ajit Kunwar, with whom settlement had been made in 1858 
of a talukhdari, and who had received a sanad in 1859, made a document, on 
the 17th October 1885, whereby she declared Indarpal Singh to be the heir of 
all her property. This the plaintiff sought to have declared void. x\inong other 
defences [872] the ancestral character of some of the property claimed, and 
the details of other property, were denied. 

Almost all the questions in the case were of fact, and were disposed of 
by the concurrent judgments of the Courts below, adversely to the plaintiff. 
The question now decided was whether the following was a sound contention : 
That where a husband has died possessed of considerable estate, and where 
property has been found to be in the possession of his wddow, the presumption, 
in regard to Hindu law, is that the property in her possession is part of the 
estate that belonged to her husband, unless the contrary should bo shown. 

Mr. A, Cohen, Q. C., and Mr. «/. D. Mayne, for the Appellant, in support 
of this proposition, referred to Bindoo Bashince Debee v. Pearce Mohun Bose, 
(1866) 6 VV. B., 312 ; Chundtr Nath Moiiro v. Krishto Komid Singh, (1871) 
15 W. B., 357 ; Nobin Ghunder Choivdhry v. Dokhobala Dasi, (1884) 1. L. B., 
10 Cal. 686; and the Evidence Act (T of 1872). sections 110 and 114. 

Mr. M. Crackanthorpe, Q. C., Mr. C. W, Arathoon, and Mr. De Gruyther, 
for the Bespondent, were not heard. 

The judgment of their Lordships was delivered by 

Sir Edward Fry. — The plaintiff and appellant Diwan Ban Bijai 
Bahadur Singh is the head of the older branch of a family descended from Sanbar 
Singh. The original first defendant, Ajit Kunwar, was the widow of Bandhir 
Singh, the head of the younger branch of the same family. The present res- 
pondent, Indarpal Singh, claims under a will or other document executed by 
the late Ajit Kunwar. The original plaint in the suit now under appeal 
sought a declaration that Ajit Kunwar was entitled only for life in three classes 
of property mentioned*in schedules A, B and C to the plaint, and that the 
document under which Indarpal Singh claims was inoperative as against 
the plaintiff. 

The first class of property to which the suit related consisted of certain 
talukhdari estates in respect of which a sanad was granted to Ajit Kunwar : 
and it was contended for the appellant in the Courts below that by virtue of 
certain documents Ajit Kunwar [873] had, subject to a life interest to herself, 
constituted herself trustee for the appellant of his property. But the District 
Judge and the Judicial Commissioner’s Court unanimously held all these doeu* 
ments to be forgeries, and Counsel for the appellant with great propriety 
declined to argue against these concurrent findings. 
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The second class of property consisted of certain non>talukhdari lands 
mentioned in schedule B to the plaint, and the third class of property men- 
tioned in schedule C consisted of certain moveables, which belonged to Ajit 
Kunwar at the time that the suit was brought. The plaintiff claimed the land 
in schedule B in more than one way. First he said in his plaint that it was 
** immoveable property which had been purchased from time to time out of 
funds derived from the ancestral estate, i.e., the talukhdari, and that it was 
“ considered as a part and parcel thereof*’ (paragraph 10). In this point of 
view it is evident that this non-talukhdari property will follow the fate of the 
talukhdari in respect of which the appellant’s claim has failed. But the 
plaintiff also claimed it on the ground that the property belonged to Bandhir 
Singh in his life-time and that the plaintiff was the next reversioner to Bandhir 
Singh. There is some conflict of evidence as to whether this property was 
originally acquired by Bandhir Singh or his wife Ajit Kunwar, but Counsel for 
the appellant, admitting that both the Courts below were adverse to the plain- 
tiff's contention on the evidence, elected to treat the case as if there were no 
evidence one way or the other, and to base their client’s claim on the follow- 
ing proposition of law. They alleged that when a widow is found in posses- 
sion of property, of the acquisition of which no account is given, and it is 
shown that her liushand died possessed of considerable property, then there 
is a presumption of law that the property found in the widow’s possession was 
originally that of her husband. No authority was cited at the bar which 
supports this proposition, and their Lordships are not prepared to adopt it or 
to lay down anything inconsistent with the general rule that he who claims 
property through some other person must show the property to have been 
vested in that person. But even if the proposition contended for were valid, it 
does not apply to the present case ; for there [874] is no evidence that Bandhir 
Singh, the husband of Ajit Kunwar, died possessed of considerable or any 
property, and the inference to be drawn from some of the facts in evidence tends 
in the contrary direction. The plaintiff ’s claim to the real estate mentioned in 
schedule B therefore falls to the ground. 

The third class of property mentioned in schedule C consists of moveables 
some of them clothes and ornaments of a lady’s person, and there being no 
evidence to show whether these w^ere originally acquired by Ajit Kunwar or her 
husband, the plaintiff’s claim to them was supported only on the same pro- 
position of law with w^hich their Lordships have already dealt. 

In every particular, therefore, the appellant’s case fails, and their Lord- 
ships will humbly advise Her Majesty to dismiss the appeal with costs. 

Appeal dismissed. 

Solicitors for the Appellant ; Messrs.T. L. Wilson d Co. 

Solicitors for the Bespondent : Messrs. Young, Jacksoji, Beard d King. 

C. B. 


NOTES. 

[ There is no presumption of law that property in poKBo.<«Rion of a widow was her 
husband's, even where no account is given as to how she acquired the property and it ia 
sh3wn that her husband died possessed of considerable property. 

The onus of proving that the estate in the hands of the widow formed part of the estate 
of h;m whose reversioner the plaintiff claims to be, is upon the plaintiff (1699) 26 Gal., 
871 ; (1899) 3 O.C.. 89; (1910) 33 Mad., 112 ; (1897) 2 C.W.N., 197 ; 16 O.W.N.. 706 ; (1911) 
11 1.C., 434 ; Gf. (1907) 29 All., 244 at 248 per BANBttJl, J.] 
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. CRIMINAL REVISION. 

Present : 

Mr. Justice Prinsep and Mr. Justice Hill. 

Soonderjee Nanjee Petitioner 

versus 

Maylon Opposite Party.’* 

Revision — High Court's power of revision — Withdrawal of the operation of the 
Criminal Procedure Code — Scheduled Districts Act {XIV of 1874), 
section 6 — Assam Frontier Tracts Regulation, 1880, 
section 2 — Jurisdiction of the High Court — 

Power of the Supreme CounciL 

The effect of the rulea laid down by the Chief Commissioner of Assam under .section 6 
of the Scheduled Districts Act (XIV of 1874), taken in conjunction with the notification 
issued by him in the exercise of the powers conferred by section 2 of the Assam Frontier 
Tracts Regulation, 1880, directing that the Criminal Procedure Code should cease to operate 
C87S1 in the North Gachar Hills from the date of the notification, is to super.sode all previ- 
ously existing criminal authority in that district by that of the Chief Commissioner. 

The power of the Supremo Tjcgislative authority of India to remove any place or territory 
from the jurisdiction of the High Court is, as was said in Empress v. Burah, (1878) T. L. R., 4 
Gal., 172 : L. R., 5 1. A., 178, “expressly authorized and contemplated” by the Statutes 
and Letters Patent which affijct the constitution and jurisdiction of the Court. 

Semble : — Notwithstanding the withdrawal of the operation of the Criminal Procedure 
Code from a certain district the High Court may continue to exercise appellate and rovisional 
powers over that district. 

On the 19tli of May 1899 the petitioner was arrested under a warrant of arrest 
issued by the Sub-Divisional Ohicer of the North Cachar Hills in the Assam 
Frontier Tracts on a charj^e of criminal breach of trust in respect of moneys 
entrusted to him for the purposes of certain works in connection with the 
Assam-Bengal Kailway in the year 1897, at a place called Haliong in the North 
Gachar Hills. On tlie 22nd of May the petitioner applied to the High Court 
for a rule calling on the Deputy Commissioner of Cachar to show cause w’hy the 
proceedings then pending in the Court of the said Sub-Divisional Officer 
against the petitioner sliould not bo quashed, or in the alternative why the 
case should not be transferred to the Court of some other compiitent Magis- 
trate for disposal on the ground that the said Sub-Divisional Officer had no 
jurisdiction, and that tlie petitioner had a reasonable apprehension that he 
would not got a fair trial in the hands of the said Sub-Divisional Officer. 

A rule was issued calling on the Deputy Commissioner to show cause why 
the proceedings in question should not be quashed, or such other order passed 
with respect thereto as to the High Court might seem fit, and the records were 
sent for. The Deputy Commissioner of Cachar replied to the High Court’s 
requisitions that “the North Cachar Hills are not within the jurisdiction of 
the High Court,” and abstained from sending the records of the case as well 
as from showing cause against the rule. 

Mr. P. L. Roy, Babu Atulya Char an Dose, Babu Shama Prosunno 
Mozumdnr, and Babu Sosht Shekhar Bose, for the petitioner. 

[876] Mr. Henderson, and Babu Prosunno Gopal Boy, for the Crown. 

* Criminal Revision No. 386 of 1899 made against the order passed by E. C. S. Baker, 
Sub-Divisional Ofiioer of North Cachar, dated the Gth of May 1899. 
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The jadgment of the High Court (Prinsep and Hill, JJ.) was as 
follows : — 

This was an application made on the 22nd May 1899 on behalf of one 
Soonderjee Nanjee for a rule calling on the Deputy Commissioner of Cachar 
to show cause why certain proceedings, then pending in the Court of the Sub- 
Divisional Othcer of the North Cachar Hills against the petitioner, should not 
be quashed, or in the alternative why the case should not he transferred to 
some other competent Magistrate for disposal. 

It appears that on the 19th May the petitioner was arrested under a 
warrant issued by the Sub-Divisional Officer on a charge of criminal breach of 
trust in respect of moneys said to have been entrusted to him for the purposes 
of certain liailway works in progress in the year 1897, at a place called 
Haflong in the North Cachar Hills. 

There being in our opinion matter stated in the affidavit sworn by the 
petitioner sufficient to justify us in granting the application, we issued a rule 
on the 22nd Ms y calling upon the District Magistrate to show cause why the 
proceedings in question should not bo quashed, or such other order passed 
with respect thereto as to this Court might seem fit. We at the same time 
sent for the records of the case. 

On the 2nd June the Deputy Commissioner of Cachar replied to the 
Court’s requisitions that ** the North Cachar Hills are not within the juris- 
diction of the High Court,” and he abstained from sending the records of 
the case as well as from showing cause against the rule. Subsequently 
the question thus raised was argued before us by Counsel on behalf of the 
Crown as well as of the petitioners, and we took time to consider our 
judgment. This was unavoidable, as the law atTecting the question was not 
fully laid before us at the hearing, and we were consequently obliged to 
pursue our researches further. 

The learned Counsel for the Crown in support of the position taken by 
the Deputy Commissioner relied exclusively on a notification issued by the 
Chief Commissioner of Assam on tlie 6th May 1881, in exercise of the powers 
conferred on him by [877] section 2 of the “ Assam Frontier Tracts Regula- 
tion, 1880,” by which lie directed that the Code of Criminal Procedure (among 
other enactments) should cease to be in force in the North Cachar Hills from 
the date of the notification. It was conceded that prior to this notification 
the North Cachar Hills were within the jurisdiction of this Court, hut the 
contention was that by virtue of the notification they were removed from it. 

The power of the Supreme Legislative authority of India to remove any 
place or territory from the jurisdiction of this Court is, as was said in Empress 
V. Burah, (1878) I. L. R., 4 Cal., 172 : L. R., 5 I. A., 178, “ expressly authorized 
and contemplated ” by the Statutes and Letters Patent which affect the 
constitution and jurisdiction of the Court. But the notification of the 
Chief Commissioner does not purport to affect the jurisdiction of this Court 
over the North Cachar Hills, and it is quite conceivable that, notwith- 
standing the withdrawal of the Code of Criminal Procedure, this Court 
might continue to exercise appellate and revisional powers over the district in 
question. Indeed, under the Regulation, in pursuance of which the notifica- 
tion of the Chief Commissioner was issued, any alteration of the territorial 
limits of the Court’s jurisdiction would present this difficulty, that the powers 
vesterl m the Chief Commissioner by section 2, under which the notification 
was issued, are to be exercised so as not to affect the criminal jurisdiction of 
any Court over Huropean British subjects. 
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The argument, then, founded on the notification appears to us to be 
incomplete and inconclusive. 

The Chief Comraissionership of Assam in which the North Cachar 
Hills are situated has, however, been brought under the operation of the 
Scheduled Districts Act (XIV of 1874), by section 6 of which the Local 
Government is empowered from time to time to appoint officers to administer 
civil and criminal justice within the Chief Commissionership, to regulate the 
procedure of such officers, and to direct by what authority any jurisdiction 
incident to the operation of any enactment for the time being in force within the 
Chief Commissionership shall be exercised. By a notification issued on the 31st 
July 1884 in [878] exercise of these powers, the Chief Commissioner laid down 
rules for the administration of justice in the North Cachar Frontier Tract, 
which includes the North Cachar Hills. By rule 12 the ordinary administra- 
tion of criminal justice is vested in the Deputy Commissioner, the Sub-Divisional 
Officer, and the chief village authority duly authorized in this behalf. Succeeding 
rules provide for appeals from the decision of the chief village authority and 
the Sub-Divisional Officer, and then rule 24 provides ss follows : “ No appeal 

shall lie as a matter of right from any sentence of the Deputy Commissioner of 
less than three years imprisonment. All sentences of three years imprisonment 
or more are appealable to the Chief Commissioner. Appeals to the Chief 
Commissioner must be preferred within ninety davs. It shall he competent to 
the Chief Commissioner at any time to call for and revise, modify, or reverse, 
any proceedings of the Deputy Commissioner or his subordinates in any case 
in which it may sesem necessary to do so.” 

Subject to the limitation in respect of European British subjects, 
to which class tlie petitioner does not belong, placed upon the powers of the 
Chief Commissioner by section 2 of the Assam Frontier Tracts Regulation, 
1880, we think the eff ect of these rules, taken in conjunction with the noti- 
fication of the 6th May 1884, was to supersede in the North Cachar Hills all 
previously existing criminal revisional authority by that of the Chief Commis- 
sioner. Assuming, therefore, as was argued for the petitioner, that there still 
resides in this Court, notwithstanding the annulment of its powers of revision, 
a power of interference with the proceedings of the Sub-Divisional Officer (a 
question on which we think it unnecessary to express an opinion), we think 
that the powers we were, in the first instance, asked to exercise in this case, 
and in the supposed exercise of which we issued the rule, are non-existent, 
and we therefore discharge the rule. 

Bale discharged, 

S. C. B. 

NOTES. 

[The Privy Council decision in Jhe Secretary of State for India v. Moment ^ (1912) 40 
Cal., 391 is the leading case on the competency of Indian Legislatures to affect the jurisdic- 
tion of the High Courts.] 
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• [879] PEIVY COUNCIL. 

The 26th and 27th April, and 18th May, 1899, 

Present : 

Lord Hobhouse, Lord Macnaghten, and Sib Eichard Couch. 

Hasan Jafar and others Eepresentatives of Plaintiff 

versus 

Muhammad Askari Eepresentative of Defendant. 

[On appeal from the Court of the Judicial Commissioner of Oudh.J 

Oudh Estates Act (/ of 1869) — Settlement of Estate — A talukdar settled with 
on terms imposing a trust on him — Second summary settlement, 

1858 —Efiect of the confiscation — Bights of the Government. 

A sanad-holding talukhdar, whoso name has boon ontorod in lists 1 and II, made in 
conformity with the Oadh Estates Act, 1869, holds the talukh subject to such trusts as have 
been validly created. 

At annexation, four descendants of a Muhammadan proprietor were entitled in equal 
shares to the ancestral estate, which, in 1858, at the second summary settlement, was settled 
with the only ono of the four who presented himself to tho Settlement Olfior. Tho settle- 
ment with him as talukhdar which was then made was, however, made upon terms providing 
that the absent co-sbarers on their return should obtain thoir shares. This accorded 
with his application expressing his willingness. 

Held, that the question whether the talukhdar had bocomo a trustee for the plaintiff in 
respect of his .share depended on the terms on which the estate had been granted to the 
talukhdar by the Government at the .second .summary .settlement, it having been at their 
absolute disposal a.s a consoquonce of the coufiscation of March 1858, The trust was not 
affected by the sanad. No .special provision as to the co-sharers' return, or admis.sion to 
share, had been deemed necessary by the Chief Commissioner, who authorized the settlement 
with the talukhdar in reliance on his assurance. The right of the co-sharer, who returned 
in 1859, was accordingly established. 

Appeal from a decree (7tli October 1895) affirming a decree (ist May 1893) 
of the District Judge of Lucknow. 

The appellants were the grandsons of the plaintiff, Mir Sadik Husain, who 
died pending the suit, which was brought on the 9bh June 1888, for a one-fourth 
share of a talukh in the Bara Banki District, named Goothia Zaidpur, 
formerly the talukhdari estate of Hakim Karam Ali, deceased in 1879. The 
daughter of Karim Ali, named Afzal-un-Nissa, was entered in the revenue 
[880] records as proprietor in his place ; and on her death in 1887, the defend- 
ant, Muhammad Askari, a collateral relation, claiming under her alleged 
will, obtained entry of his name. 

At the first summary settlement (1856-57) the estate was settled with 
Mir Sadik Husain, and his cousin x\li Meddi. Those two, with two other 
cousins, Karam Ali and Abu Ali, were descended from a common grandfather 
Muhammad Hanif. All the four were entitled, in equal shares, to the ancestral 
estfite. 

At the second summary settlement in 1858, Karam Ali alone presented 
himself, and with him settlement was made. Sadik Husain was absent. In 
1861 Karam Ali obtained a sanad as talukhdar. He was afterwards entered 
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in the lists I and II under the Oudh Estates Act, 1869. Oo the 18th A*pril 
1859 Mir Sadik Husain returned, and received an allowance for his maintenance 
from Earam Ali. 

The main question decided on this appeal was whether Karam Ali had 
held the talukh in trust for himself and Sadik Husain, who in 1888 claimed 
his one-fourth share from Muhammad Askari in this suit, or had held the 
talukh for himself alone. 

The facts are stated in their Lordships’ iudgmeiit. 

The defendant in his written statement admitted that when Karam 
Ali applied to have the talukh settled with him at the second summary 
settlement, he offered to give to the plaintiff and Ali Mehdi their shares, 
on their coming back and paying what was due to him for payments of 
revenue made on their account. But the defence was that the settlement 
was in the end unconditionally made with Karam Ali, the offer on his part 
never having been accepted by either of them. 

The principal issue raised the question whether settlement was made with 
Karam Ali on his own behalf exclusively, or for himself and as trustee for 
Sadik Husain. 

The District Judge held that Karam All accepted a conditional trust on 
SadikHusairi’s behalf, but the condition (which was that of satisfying the author- 
ities as to his conduct, and paying the money due to Karam Ali) had not been 
fulfilled by Sadik Husain, nor had the condition been waived. The judgment 
said : “ It [881] was of course necessary for him, if ho wished to be admitted, to 
apply to the authorities, and satisfy the condition, or ask to have it waived. 
He did neither the one nor the other.” The dismissal of the suit was affirmed 
by the Appellate Court, tlieir reasons being given as follow by the Additional 
Commissioner : — 

“ The circumstance that Karam Ah iixpres'^ed h\s willingness, it the whole talukh were 
settled with him, to give the other co-sharers their shares when they returned, cannot ho 
regarded as one which of itself constituted him a trustee tor them, and that is the only 
circumstance which can be pointed to in connection with Karam Ali’s conduct at the time of 
the settlement. Karam Ali did not express this willingness as the result of an agreement or 
arrangement with the other co-hharers, that he should claim the settlement of the entire 
property and give them their shares subsequently. Karam Ali’s willingness to give the other 
•co-sharers tlifir shares did not induce the Settlement authorities to settle the whole talukh 
with him. What induced them to settle the property with Karam All was the fact that the 
former lam bardars, Ali Mohdi and Sadik Hu.sain, had not taken advantage of the proclama- 
tion of the 15th March 1858 and promptly come forward and given to the Chief Commis.sioner 
their support in the restoration of peace and order, while Karam Ali had done so. The 
Settlement authorities did not impose any trust on Karam Ali in respect of the shares of 
the plaintiff and Ali Mohdi. They did not say to Karam Ali, * wa settle the whole estate 
with you, as you dcsiic, but wo do so on the understanding that the settlement is made with 
you for your co-sharers a.*! well as for your.seJf.’ They said, on the contrary, ‘ we settle the 
whole estate with you, but you must not understand that because we do so your co-sharers 
have forfeited all claim to the restitution of their former rights. If they explain their 
conduct later on their former lights will be restored to them.’ 1 think that this was 
the only condition upon which the settloineiit of the entire property was made with Karam 
Ali, and the only condition which he accepted, and 1 cannot agree with the learned District 
Judge that it may be said that Karam Ali accepted a conditional trust on behalf of the 
plaintiff, on the conditions referred to by tbe learned District Judge, when the settlement 
was made with him. On the contrary, I think that at the time of the settlement Karam Ali 
imposed upon himself no trust of any kind, and accepted from the Settlement authorities no 
trust of any kind in favour of the plaintiff.” 


18 CAL.—Ta 
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' Ab to the establishment of a trust against a sanacf-holder, they referred to- 
Ram Singh v. Deputy Commissioner of Bara Banki, (1889) I. L. R., 17 Cal,, 
444 ; L. R., 17 I. A., 54. 

On this appeal, — 

[882] Mr. /I. Cohen, Q.C., and Mr. C. W. Arathoon^ior the appellants, argued 
that there was error in the judgment of the Courts below. The summary 
settlement was made with Karam Ali upon his consent given and the entry 
made by the Settlement Officer as to the return of the absent co>sharers. It 
was recorded that the names of the latter should be entered in the khewat, or 
register of shares, in which the names of those entitled to shares in village 
lands are always inserted. Karam Ali by his admissions and conduct in those 
proceedings placed himself in the position of a trustee for others entitled as 
co-sharers with him. In his admission of the 8th November 18f58 he did not 
stipulate that the co-sharers were to return within any certain time ; and the- 
absence of the plaintiff until April 1859 did not deprive him of his right. The 
exclusion of the plaintiff had not been directed by the authorities; and on this 
point the Courts below had not correctly understood the order of the Special 
Settlement Commissioner, read with that of the Chief Commissioner ; for in. 
fact the order of the latter did not insist on any condition to be complied with 
by Sadik Husain before he could be allowed to get his share. It was sufficient 
for the plaintiff'’8 case to rely on the entries in the record ; and these were 
in accordance with Karam Ali’s application and admissions. As to the consti- 
tution of a trust to be fulfilled by a talukhdar, reference was made to Thukratn 
Sookraj Koowarv, The Government, (1871) 14 Moore’s I. A., 112, and to the 
cases cited in Ramanand Kuar v. Knghunath Kuar, (1881) I, L. R., 8 Cal., 
769; L. R., 9 I. A., 41, and Ram Stnqh v. Deputy Commissioner of Bara 
Banki, (1889) I. L. R., 17 Cal., 444: L. R.. 17 1. A., 54. 

From the report ®f the Commissioner, who examined the accounts, and the 
evidence connected with it, the inference ^vas to be drawn that Sadik Husain 
after bis return received an income proportioned to his share, and that this- 
was accorded to him not merely as a favour, but as a right. 

Mr. J. D, Mayne, and Mr. G. E. A, Ross, for the respondent, contended 
that the judgment of the Appellate Court below was right. There had been no 
absolute recognition by Karam [883} Ali of any proprietary, or beneficial, interest 
in the family estate as having been secured at settlement to Sadik Husain, nor 
was there any distinct evidence that Karam Ali intended to take the estate 
subject to any trust for his cousin. Also, the contention was that, as between 
Karam Ali and the Government, the settlement of 1858-59 was absolute when 
the proceedings ended. That closed the “ open door ” mentioned by Major 
Barrow. The only question that should now be raised would he this, was 
there a concession as between Karam Ali and Sadik Husain that would consti- 
tute the acceptance of a trust by the former for the latter ? On the evidence 
taken altogether, the real state of things was that Karam Ali, though he 
admitted the relationship of his cousins, and former family rights, petitioned for 
and obtained the settlement of the estate with himself, that implying a grant by 
the Government. Disappearance prolonged through the month of settlement 
meant that Sadik Husain had joined the insurgents. In order to get the advant- 
age of the entry in their favour, the absentees should have come back before the 
proceedings at settlement were concluded. It was not to be inferred that the 
rig(^t to return, and to be admitted to share, was extended for an indefinite period. 
At the settlement Sadik Husain did not return, and as the result, when he 
did return, in April 1859, Karam Ali had obtained the whole talukhdari. 
Subsequent issue of a sanad, the long acquiescence of Sadik Husain, and other 
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circumstances, confirm this view. As to the maintenance accepted by him from 
Karam Ali, there were concurrent judgments to the effect that this subsequent 
treatment of the plaintiff, both by the talukhdar and by his daughter Afzul-un- 
Nissa, was not a recognition of any proprietary right in the plaintiff. There 
had not been an accounting to him as for the aliquot share of the profits, to 
which he would have been entitled if he had been dealt with as a co-sharer. 
On this point reference was made to the judgment in Hyder Hossein v. 
Mahomed Hossein, (1871) 14 Moore’s I. A., 401 (407). 

Mr. A. Cohen, Q.C., replied. 

Afterwards, on the 18th May 1899, their Lordships’ judgment was 
delivered by 

[884] Lord Maona^fhten. — This appeal relates to a claim by the appel- 
lants to one-fourth share of an Oudh estate which comprises the talukh of 
Goothia with certain villages in Zaidpurin the district of Daryabad and is now 
apparently known as talukh Goothia Zaidpur. 

The appellants are the representatives of one Sadik Husain, the original 
plaintiff, who died after the suit had been disposed of in the Court of First 
Instance. 

The respondent derives title under the will of the only child and sole 
heiress of one Karam Ali. Karam Ali died in 1879. His daughter died in 1887 
— on her death the dispute arose which led to the present litigation. 

It is common ground that on the re-occupation of the Province of Oudh 
after the mutiny the three-year summary settlement of the estate wasi made 
with Karam Ali alone, and that the talukhdari sanad was afterwards ’granted to 
him as sole owner. The case on behalf of the appellants is that, although 
Karam Ali thus acquired the legal ownership of the entire estate, he became 
in the events which happened and was at the time of his death trustee as to 
one-fourth of the estate for Sadik Husain. 

It appears that in September 1858 when the three-year summary settle- 
ment was in progress Karam Ali applied to have the settlement of the estate 
made with him. He stated that the estate was ancestral property in which 
he was a co-sharer. The first summary settlement on the annexation of the 
Province had been made, he said, with his co-sharers Ali Mehdi and Sadik 
Husain, but they had absconded, fearing that they would be called upon to pay 
what they had collected in excess during the mutiny. Search had been made, 
but no clue or trace of them had been found as yet. He offered to pay what 
was due to Government in respect of the whole estate. At the same time 
he declared that if his co-sharers re-appeared and paid up what he might have 
paid to Government they should get their shares. In tlicse circumstances the 
Settlement Officer entered the name of Karam Ali alone as mal-guzar and sent 
the papers up to the head office in Lucknow^ for confirmation. They came 
in the first instance before Major Harrow, the Special Commissioner jf 
[885] Revenue. His note so far as material was in these words : “ Correct, 
but 1 would leave a door open to admit the other sharers if they explain their 
conduct by and bye." The papers then went to the office of the Chief 
Commissioner, Sir Robert Montgomery. His observation on Major Barrow’s 
note written against it in the margin was this : The man agrees to this, 
E. Montgomery, Chief Commissioner, Oudh." The papers were then returned to 
the Settlement Officer who accordingly retained the name of Karam Ali as 
sole mal-guzar recording in the column of the summary settlement statement 
headed ** Abstract of the Case," an abstract in English of Karam Ali’s state- 
ment which so far as is material is as follows : I am entitled to half and those 
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two,” that is, Ali Mehdi and Sadik Husain, ** to the remaining half . . 

] want the settlement of the whole talukh. When the sharers come back if 
they pay up what they owe me I will willingly give up their share.” 

Sadik Husain seems to have come back in April 1859. It is beyond 
dispute that he returned openly on the invitation or by the written permission 
of the Government. The record contains a letter from the Commissioner at 
Lucknow to Daroga Wazid Ali, dated the 18th of April 1849, which, so far as 
material, is in the following terms : “ I am in the receipt of your letter relating 
to the return of Sadik Ali,” that is Sadik Husain, “ and your request to permit 
him to settle himself, so I write to you that under the terms of the Queen’s 
Amnesty Proclamation he can settle down and you are permitted to help him 
in doing so.” There is also in the record a parwana of the same date addressed 
to Sadik Husain by the Deputy Commissioner assuring him that if he had 
committed no offence punishable under the Queen’s lAmnesty Proclamation he 
would not be called upon to account for himself because he had not'presented 
himself within the period specified in it. This parwana proceeds to say * you 
may present yourself without the least anxiety and show your loyalty and 
attachment to the British Government.” 

Following the summary settlement the sanad was granted to Karam Ali 
in 1862, and his name was entered in Lists 1 and II, referred in the Oudh 
Estates Act (I of 1869). 

[ 886 ] The question whether Karam Ali became a trustee of one-fourth of 
the estate for Sadik Husain upon his return depends, as it seems to their 
Lordships, upon the terms on which the Government made over the estate to 
Karam Ali. Owing to the confiscation of the province under Lord Canning's 
Proclamation the property was at the absolute disposal of the Government. 
Whatever Karam Ali took under the summary settlement and the sanad 
which followed it he took as a gift from the Government. It was of course 
competent for the Government when making the gift to impose upon the 
recipient of their bounty any terms they pleased not inconsistent with the law. 
If the intention of the (jovernment is clear it cannot make the least did’erence 
whether the terms wore imposed by the Government of its own motion or 
suggested by the grantee and assented to by the Government. Karam Ali did not 
found his claim to the favour of the Government on the misconduct of those who 
had been his co-sharers. In his view they wore co-sharers still, but they had gone 
away or disappeared. He was on the spot a loyal man and ready to pay to the 
Government every farthing of its duos, lie asked to have the whole estate 
settled with him undertaking that if his co-sharers re-appeared, that is, of course, 
if they came back openly, ho would give them their shares. When the papers 
went before Major Barrow he seems to have thought that some special arrange- 
ment ought to be made with a view to the restoration of the co-sharers if they 
should succeed in explaining their conduct to the satisfaction of the Goverqment. 
But that was not the view of the Chief Commissioner. His note is very brief, 
but it is tolerably plain. He differed from Major Barrow. In his view no 
special provision was necessary. The applicant had undertaken to re-admit 
the co-sharers if they re-appeared. The Chief Commissioner thought that 
enough. On that undertaking or agreement, as he calls it, the settlement might 
be made as the Settlement Officer proposed with Karam Ali alone. And in 
the result the matter was carried out on that footing. 

, Their Lordships have dwelt at some length on this part of the case because 
it appears to thorn that both the Courts below misapprehended the effect 
of what took place when the settlement papers of 1858 came before the 
authoritie.s at Lucknow. [887] Both Courts seem to have thought that certain 
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conditions were prescribed by Major Barrow, and that it was incumbent on 
Sadik Husain to show cpmpliance with those conditions. The fact, however, 
seems to have been that the Chief Commissioner put aside Major Barrow’s 
suggestions and authorised the settlement with Karam Ali in reliance on his 
assurances and representations. 

If Karam Ali became a trustee for Sadik Husain on his return the fact 
that the sanad was granted to Karam Ali alone would not deprive Sadik 
Husain of his rights. It is not necessary to refer to authority for the purpose of 
establishing the proposition that the grantee under a sanad of this description 
takes subject to trusts which have been validly created. 

It does not appear that Karam Ali or liis daughter and heiress, who suc- 
ceeded him, ever disputed Sadik Husain’s right to share in the estate. It is 
satisfactory to find a statement made by Karam Ali himself after tlie sanad 
was granted to him to the effect that he was not sole and absolute owner of the 
whole estate. In 1862 the Government called on the talukhdars of Oudh to 
make a return of their history and services. In May of that year Karam Ali 
filled up the form which had been sent to him and stated distinctly that he 
had co-partners. Whether the word translated “ co-partners " ought to have 
been translated subordinate co-partners or not the statement so far as it goes 
is consistent with 8adik Husain’s claim, and at any rate it shows that Karam 
Ali did not even then consider himself to be absolute owner to the exclusion 
of everybody else. 

The rest of the case may bo disposed of very briefly. Sadik Husain alleged 
that he was admitted to share in the management of the estate. In that 
contention he failed. But it appears that from his return until the death of 
Karam Ali’s daughter, he received a large and liberal allowance from the family 
estate. It was not contended by the Counsel on behalf of the respondent that 
the fact that he received loss than one-fourth was conclusive against his present 
claim or operated to bar, the suit. 

On the wdiole, their Lordships are of opinion that the appellants have made 
out their case as to one-fourth of the estate. They will therefore humbly advise 
Her Majesty that the appeal [888] should be allowed. The decree of the 
District Judge and the decree of the Judicial Commissioner and Additional 
Judicial Commissioner must be set aside with costs in the Court of the Judicial 
Commissioner and the costs paid under either of those decrees repaid, and it 
should bo declared that in the events w^hich happened Karam Ali became and 
was as to one-fourth of the estates comprised in the sanad granted to him trus- 
tee for Sadik Husain, and that the appellants as representatives of Sadik 
Husain are now entitled to recover one-fourth of those estates. Their Lordships 
think that each party ought to bear their own costs in the Court of First 
Instance, as those costs were largely increased by certain unfounded claims on 
the part of the plaintiff. 

The respondent will pay the costs of the appeal. 

Appeal allowed. 

Solicitors for the Appellants : Messrs. Barrow, Rogers tt NevilL 

Solicitors for the Eespondent : Messrs. T, L, Wilson d Co, 

0. B. 

NOTES. 

[In Muhammad Bdkar v. Maiuxmmad Ali Khan, (1910) 88 All., 129, the Privy Council 
distinguished this case; Hason Jafar v. Muhammad A skari, 26 Ca\,, B19, the Mttlement 
was effected with the person who took it on a distinct understanding which, in their Lord- 
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ships* Judgment, constituted him a trustee for his co-sharers who were not present at the 
time. 

In the present case, the settlement officer’s procodings can bear no such meaning. The 
Nawab was in possession of the villages by virtue of some arrangement regarding the exact 
nature of which there is no evidence. At the time of the settlement he or his agent opposed 
the claim of Wazir-un-nissa to have the properties settled with her, on the ground that he 
was entitled to remain in possession until the moneys he had disbursed on her account were 
paid off. That objection was upheld, and the Settlement was made with the Nawab * in 
accordance with possession * and the lady was directed to proceed by separate application to 
get her property released by payment of the money duo by her. In their Lordships’ judg- 
ment there is no warrant for the contention that the correlative obligation that lay on the 
Nawab to release the property on payment of the money created a trust or constituted him 
a trustee for Wazir-un-nissa,”] 


[26 Cal. 8B9 ] 

APPELLATE CIVIL. 

The 28th April, 1899. 

Present ; 

Sir Francis W. Maclean, k.c.i.e., Chief Justice, and 
Mr. Justice Banerjee. 

Napal Chandra Sadookhan Judgment-Debtor 

versus 

Amrita Lall Sadookhan and another Decree- holders.'' 

Limitation Act(XV of 1877), Schedule II, Article 179, clause (4) — Stepin aid 

of execution — Application for execution “ not in accordance with law *’ — 
Subsequent application for execution — Objection to 
the previous application. 

An application for partial execution of a decree is a stop in aid of execution within the 
meaning of clause 4, article 179t schedule II of the Limitation Act (XV of 1877). 

A judgment-debtor, who did not appeal against a previous order for execution of a portion 
of the decree and who did not dispute the validity [889] of such order, cannot, in the 
matter of a subsequent application for execution of the remaining portion of the decree, 
contend that the first application was not ’* in accordance with law,” and that the subsequent 
application being presented after the lapse of three years from the date of the decree was 
barred by limitation. 

Dulichand Bhudar v. Bat Shivkor, (1890) 1. L. R., 15 Bora., 242, followed. 

* Appeal from Order No. 37 of 1898, against the order of A. E. Staley, Esq., District 
Judge of Hooghly, dated the 3rd of December 1897, affirming the order of Babu Nalini Nath 
Hitter, Munsif of Howrah, dated the 30lh of August 1897. 


Time from which period begins 
to run. 

(Where the application next herein- 
after mentioned has been made) 
the date of applying in accordance 
with law to the proper Court for 
execution, or to take some step in 
aid of execution, of the decree or 
order.] 


t [Art. 179, Cl. (4) 


Description of Application. 




Period of 
limitation. 


For the execution of a decree Throe years ; or 


or order of any Civil Court not 
provided for by No. 180 or by the 
Code of Civil Procedure, section 230. 


where a certi- 
fied copy of 
the decree or 
order has been 
registered, six 
years. 
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This appeal arose out of an application for execution of a decree. One 
Amrita Lall Sadookhan obtained a decree for recovery of possession of certain 
immoveable property, as well as for costs, on the 16th March 1891. On the 
lObh December 1894, the decree-holder applied for execution of the decree in 
respect of the costs. In that application the decree-holder stated that he would 
apply for delivery of possession of the land afterwards. No objection was taken 
by the judgment-debtor as to the procedure adopted by the decree-holder, and the 
amount was realized. On the 21st April 1897, the present application for 
execution of the decree for delivery of possession of the land was made, and 
the judgment-debtor objected to it, on the ground that it was barred by limi- 
tation, inasmuch as the decree-holder did not execute the whole decree which 
he ought to have done when he applied for the execution of decree for costs in 
1894. The Court of First instance over-ruled the objection and allowed execu- 
tion to proceed. 

On appeal to the District Judge the decision of the first Court was upheld. 

Against this decision the judgment- debtor appealed to the High Court. 

Babu Kuruna Sindhu Mookerjee and Babu Puma Chandra Shome, for 
'the Appellant. 

Babu Brojo Lai Ghuckerhutty, for the Respondents. 

The judgment of the High Court (Maclean, C.J., and Baner.tee, J.) 
was as follows : — 

Maclean, C.J. — The first objection taken by the appellant is that the 
present application for execution of the decree is [890] out of time. 1 do not 
think it is. The decree was for costs and for delivery of possession of certain 
immoveable property. The decree was made on the 16bh March 1891, and an 
application for execution of tfie decree in respect of the costs was made on the 
10th December 1894. The application for execution, on the face of it, distinctly 
stated that the decree- holders would afterwards apply for delivery of possession 
•of the land. No objection was taken by the judgment-debtor at the time to 
this method of procedure on the part of the decree-holder, or that ho ought not 
to be allowed, for execution purposes, to split up his decree, or rather execute 
it piecemeal. Execution for costs was proceeded with, and the amount realised. 
The present application for execution of the decree for possession of the 
immoveable property was made on the 2l9t April 1897, and the judgment-debtor 
eontends that the whole decree, not having been executed when the decree- 
holders in December 1894 took out execution for costs, the present application 
for recovery of possession is too late. I do not think it is. The application 
for execution for the costs was one to take some step in aid of execution, and 
seeing that the judgment-debtor raised no objection at the time to the decree 
being executed piecemeal — not, 1 admit, a desirable way of executing a decree 
— it does not now lie in his mouth to say that that application was not in 
accordance with law. This view is in accordance with that expresoed by the 
Bombay High Court in the case of Dulichand Phudar v. Bai Shivkor, (1890) 
I. L. R., 15 Bom., 242. 

The first point fails. 

As regards the other two points, viz,, that the property is not properly 
described, and that the decree is incapable of execution, I do not propose to 
say anything more than that I agree with the view taken of them by both the 
..lower Courts. The appeal must be dismissed with costs. 

Banerjee, J. — I conour. 

S. C. G. Appeal dismissed. 
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[891] ORIGINAL CIVIL. 

The 14th June, 1899. 

Present : 

Mr. Justice Stanley. 

Nistariui Dassi 
versufi 

Nundo Lall Bose and another. 


Fraud — Pleading Fraud — I'oirer of Court at instance of innocent party to treat decree of 
another Court obtained by fraud as a nullity — Jurisdiction — Administration suit — 

Acts of maUadministration regarding immoveable property mttside 
jurisdiction — Power of Court to set aside leases of immoveable 
property outside its jurisdiction— Leave to sue — Letters 
Patent, High Court, clause IQ — Misjoinder 
of causes of action — Code of Civil 
Procedure (Act XIV of IHHH), 
section 44, Rule A. 

An innocent party may be allowed to prove in one Court that a decree obtained against 
him in a different proceeding in another Court of concurrent jiirisdict’on was obtained by 
fraud, and if the Court be of opinion that such decree so obtained in the other Court cannot 
stand it has jurisdiction to treat that decree as a nullity and render its effect nugatory. 

In an administration action the fact that amongst other things leases of immoveable 
property granted by the exc^cutors to theniselv<j-’ Hrf‘ sought to be set aside on the ground 
that such leases arc sets of inal-adininiHtration does not make the acti<ni one for the recovery 
of immoveable property, and leave under section 44^ Rub* *4 is not neco’^sary. If the High 
Court has jurisdiction to entertain such an administration action the fact that the property 
comprised in the leases complained of is wholly outside the limits of its ordinary original 
civil jurisdiction does not preclude it from setting aside such leases, and leave for that 
purpose under clause 12 of the Chatter is not necessary. The Court assumes jurisdiction in 
regard to immoveable properties situate outside the jurisdiction ii) cases whore it can act 
in personam either to compel the owner to give effect to legal obligations into which ho has 
entered or to a trust reposed in him. 

Where the suit is one to administer the assets of a deceased person, and in the claim 
various dealings by the executors of the e.state are complained of as acts of mal-administra- 
tion and .sought to be redressed, such dealings do not constitute separate causes of action, 
and such a suit is not multifarious. 


One Rai Mohendra Natli Bose died on IBtli August 1874, leaving him 
surviving his widow, the plaintiff Nistarini Dassi, his mother Thakurani 
Dassi, his sister Kadumbini Dassi, and two brothers, Nundo Lall Bose and 
Pashupati Nath Bose, Mohendra Nath by his will, dated 9th August 1874, 
bequeathed one-third of his estate to his brother Nundo Lall Bose, one-third 
[892] to his brother Pashupati Natli Bose, and, after bequeathing various 
legacies and annuities, including one of Rs. 100 per month to his widow 
Nistarini Dassi, directed that the surplus income of the remaining one-third 


^ * [See. 44 A. No cauhe of action shall, unless with the 

Only , leave of the Court, be joined with a suit for the recovery of im- 

be loined with moveable property, or to obtain a declaration of title to im- 

recovery of land. moveable property, except — 

* (a) claims in respect of mesne profits or arrears of rent in respect of the property claimed, 
(bj damages for broach of any contract under which the property or any part thereof is 
held, and 

(c) claims by a mortgagee to enforce any of bis remedies under the mortgage.] 
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should be applied id the purchase of Government securities, the interest 
whereof was to be paid to his widow Nistarini Dassi for her life, and after her 
death such securities were to go to the person or persons who might then be 
the heir or heirs of the testator. Mohendra Nath Bose appointed his brothers, 
Nundo Lall Bose and Pashupati Nath Bose, and one Kali Churn Bhattacharji, 
executors of his will. 

Probate of the will was taken out by Nundo Lall Bose and Pashupati 
Nath Bose, on 4th September 1874. Kali Churn Bhattacharji did not take 
out probate of the will, nor did he take any part in the administration of the 
testator's estate. 

By an Indenture, dated 24th May 1877, and made between Nundo Lall 
Bose and Pashupati Nath Bose of the first part, the same persons, as the 
executors of the will of Mohendra Nath Bose, of the second part, Kadumbini 
Dassi and Thakurani Dassi of the third part, Nundo Lall Bose and Pashupati 
Nath Bose, in their private capacity and in their capacity as executors, 
purported to convey all their property to Kadumbini Dassi and Thakurani 
Dassi, as trustees to hold it subject to certain trusts declared in the Indenture. 

In 1889 a reference was made to certain arbitrators, who by an award, 
dated 16th July 1889, purported (inter aha) to partition the family property. 
The award was signed by Nundo Lall Bose, Pashupati Nath Bose, Thakurani 
Dassi, Kadumbini Dassi, and the plaintif}. After the award was made Nundo 
Lall Bose applied to the Subordinate Judge at Alipore to make the award a 
decree of Court, the plaintiffs amongst others being made a party to such 
application. A petition, bearing amongst others the signature of the plaintiff, 
was hied in that Court, consenting to the application, and the award was made 
a decree of Court by the Subordinate Judge at Alipore, the decree being dated 
the 12th September 1889. In accordance with the award Nundo Lall Bose 
and Pashupati Nath Bose, as executors of the will of Mohendro Nath Bose, 
purported to grant, with the privity [893] and concurrence of the plaintiff, 
two mukurran leases, one to Nundo Lall Bose, and the other to Pashupati 
Nath Bose, of certain immoveable property allotted by the arbitrators to the 
residuary estate of Mohendra Nath Bose. Both leases were dated 1st March 
1891, and both bore the signature of the plaintiff'. 

The plaintiff, who was thirteen years old when her husband Mohendro 
Nath Bose died, brought this suit as the widow and heiress of her husband 
against Nundo Lall Bose and Pashupati Nath Bose in their private capacities 
and as the executors of the will of her husband, and Kadumbini Dassi, the 
surviving trustee of the deed of trust of 24th May 1877. In her plaint the 
plaintiff alleged that her signature liad been obtained by tho dofcudant Nundo 
Lall Bose, to various documents in connection with the reference, the award, 
the decree made on the award, and the leases, without her knowing the nature 
and meaning of such documents, and that she had had no independent legal 
advice with respect to such documents. She charged the defendants, the 
Boses, with various breaches of trust in their conduct as executors, and in 
addition to asking for the construction of her husband’s will and tho adminis- 
tration of his estate and for accounts from the defendants, the Boses, she 
prayed that the deed of tiust, the award, the decree made on the award, and 
the leases, be declared to be fraudulent and void as against her, and in no 
way binding upon her, and so far as they purported in any way to deal with 
her husband's residuary estate, be set aside and cancelled. At the tiling of the 
plaint leave to institute the suit in the High Court under clause 12 of the 
Charter had been obtained on the ground that the plaintiff’s cause of action 
arose partly within and partly without the local limits of the ordinary original 
civil jurisdiction of that Court. 


OAii.-78 
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The defendants, Nundo Lai Bose and Pashupati Nath Bose, filed separate 
written statements. Kadumbini Dassi did not enter appearance to the 
suit. In his written statement Nundo Lall Bose admitted that the plaintiff 
had had no independent legal advice, but took several preliminary objections 
to the suit. He pleaded {a) that in so tar as the suit sought to set aside the 
decree of the Alipore Court the High Court had no jurisdiction to entertain 
it ; (h) that as the immoveable property covered by the leases was [894] 
wholly outside the local limits of the ordinary original civil jurisdiction of the 
High Court, the suit, in so far as it sought to set them aside, did not lie in 
that Court, and it had no jurisdiction to entertain it ; (c) that the suit was 
bad for multifariousness, misjoinder of causes of action and parties, and for 
joinder of claims against the defendants, the Boses, as executors of the will 
of Mohendra Nath Bose, and against them personally, in that it wrongly 
joined claims for the construction of the will and the administration of the 
estate of Mohendra Nath Bose with claims to avoid the trust deed, award, 
decree, and leases : (d) that all the cestius qui truRtcnt under the trust deed 
ought to be parties to tlie suit ; (e) that on account of the award the claim for 
the construction of the will of Mohendra Nath Bose, as regards any rights of 
the plaintiff thereunder, was res judicata; (/) that the suit included causes of 
action in respect to moveable property and to immoveable property, and as no 
leave had been obtained under section 44, Buie A of the Civil Procedure Code 
the suit was not maintainable: ((?) that as part of the immoveable property 
the subject mrittev of the suit was outside the ordinary original civil jurisdic- 
tion of the High Court, and as no leave had been obtained in respect thereof 
under clause 1:2 of the Charter, the suit was not maintainable in that Court. 

When the suit came on for heaving Counsel for the defendant Nundo Lall 
Bose took these preliminary objections by way of demurrer, and the following 
preliminary issues were framed : — 

1. Haa this Court jurisdiction in this suit to set aside the decree of the 
Subordinate Judge of Alipore, dated the 29th August 1889 ? 

2. Is that decree binding on the plaintiff ? 

3. Has this Court jurisdiction under the Charter to set aside leases of 
immoveable property outside the local limits of its ordinary civil jurisdiction ? 

4. Is the plaintiff entitled in the absence of all the persons beneficially 
interested under the deed of trust, dated 24th May 1887, to a declaration that it 
is fraudulent and void as against her, and to have it set aside as against her ? 

5. Can the plaintiff maintain this suit without having [89S] obtained 
leave under section 44, Rule A of the Code of Civil Procedure ? 

Is the suit defective by reason of misjoinder of different causes of action ? 

The Officiating Advocte-Geiipral (Mr. J, T. Woodroffe), Mr. IP. C. Bonner- 
fee, Mr. Dunne, Mr. /. G. Woodroffe, and Mr. K. S. Bonnerjee, for the Plaintiff. 

Mr. Hill, Mr. O'Kinealy, Mr. Chackravarti, and Mr. B. C. Mitter, for 
the Defendant Nundo Lall Bo.se. 

Mr. Jackson, and ]Mr. iHen, for the Defendant Pashupati Nath Bose. 

Mr. H//1. — The first point that arises is whether, when A and Bare 
parties to a decree, Bin a subsequent suit can impeach that decree on the 
ground of its being fraudulent and ask for it to be treated as a nullity. A decree 
cannot be treated as a nullity until it is set aside. It would impede justice, 
if while a Court was executing its decree another Court of Concurrent 
jurisdiction was deciding that the decree was a nullity. A decree can only be 
set aside by a bill impeaching it in the Court which pronounced that decree. 
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In Mussel v. Morgan, (1790), 3 Bro. Ch. C., 73 (78), the only question decided 
was that a decree obtained by fraud cannot beset aside by a petition, but the 
remarks of the Lord Chancellor dismissing the petition clearly show that when 
a suit is brought to set aside a decree obtained by fraud, it must be brought 
in the Court which passed the decree complained of. Aushootosh Chandra v. 
Tara Prasanna Roy, (1884) I. L. R., 10 Cal., 612 (614). Meadows v. Kingston, 
(1776) 2 Amb., 756 (762), shows the difference between a stranger and a party to 
a decree. A stranger cannot sot aside the original decree, and is thereLre 
allowed to impeach it in a subsequent proceeding, but a party to a decree must 
go to the Court which passed it. Kerr on Frauds, pp. 326-327. 1 am not 

aware of any case in w’hich a party was allowed to set aside a decree in a 
subsequent proceeding in another Court. [STANLEY, J., referred to the c ise of 
[896] Priestman v. Thomas, (1884) L. R., 9 P. D., 70, 210.] In Bandon v. 
Beefier, (1835) 3 CJ. & Fin., 479 (509), the person seeking to impeach the 
decree was not a party to it. Lord BROUGHAM’S language at p. 509 of that 
report, though very vague, must be taken to refer only to the facts before liim : 
the person in that case seeking to impeach the decree was not a party to the 
suit, but a lemainderman. [STANLEY, J. — Suppose .4 and B, parties to a suit, 
collude to defraud C, an infant also a party, and get a guardian ad litem who 
is in league wuth them appointed for C and obtain a decree and thereby defraud 
(j. Do you say C cannot go behind that decree?) No, he may do so, but not 
in another Court. Besides an infant in that case is not really a party. The 
guardian ad litem does not really represent him if he is in league with others 
to defraud him. But an adult is in a totally ditfereno position. Flower v. Lloyd, 
(1877) L. R., 6 Ch. D., 297 (302). The old practice was to file a bill in the 
Court in which the original decree was passed to set aside the decree. To ask 
this Court to set aside the decree would be treating this Court as a Court of 
Appeal from the Alipore Court : Allen w McPhoson, (1847) 1 II. L. C., 191, (224, 
234; ; (1841 ) 5 Beav., 469. Priestman v. Thomas, (1884) L. R., 9 P. D. 70, 210, 
does not touch the point I am dealing witli, namely, that one Court will not 
set aside the decree of another Court ot concurrent jurisdiction. [STANLEY, J. — 
Surely sotting aside a decree in its entirety and declaring it not binding as 
regards a particular individual are two different things.] As far as that in- 
dividual is concerned it would be setting aside the decree quoad him. In the 
case of a party he mu^t go to the Court which passed the decree. In Priestvuiii 
V. Thomas, U884) L. K., 9 P. D., 70, 210, the Court of Chancery only set aside 
the compromise. [StaIxLKV, J. — Was not the effect of that to set aside the 
whole proceedings? What did the Probate Court do when the parties came 
back?] The Court set aside tlie decree as the Alipore Court can in this 
case. It would be a gieat scandal if the Alipore Court could execute the 
decree, while liis [this ?] Court was setting it aside, and neitlier Court could stop 
the [897] other. In Solomon v. Abdool Aziz, vl879) J C. L. R., 366, it was held 
that as the former suit w^as had in this Court, and proceeded to a decree, and as 
the principal portion of the prayer vvas to set aside the decree, this Court aljne 
had jurisdiction. [STANLEY, J. — Referring to ShcJdcn v. Patrick, (1854) 1 
Macq., H. L. C., 607, my recollection of that case is that it is there stated that 
any Court, however inferior, may go heliind a decree oven of the House of 
Lords, if such decree has been procured by fraud.] The question is as between 
whom ? It may be by a person not a party, but not by a party. Persons not 
parties njay treat the decree as a nullity, but parties to it may not. Ahmedbhoy 
Hubibhoy v. Vulteebhoy Cossumbhoy, (1882) I. L. R., 6 Bom., 703 (707). The 
Court will have to deal with the question as to what effect* the^videnoe Act 
has on this. See Evidence Act, section 44, Ahmedbhoy Hubibhoy y, ,7ttZ,Jcc- 
bhoy Cassumbhoy, (1882) I.L.R., 6 Bom., 703 (714, 715) ; Phipson on Evidence, 
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p. 382, and Stephen's Digest on Evidence, p. 55, article 46. Till the decree is set 
aside it cannot be treated as a nullity between the parties. It would be a 
monstrous position, if a person who had obtained a decree by fraud, should be 
allowed to set up that fraud in a subsequent proceeding. But the words in 
section 44 of the Evidence Act seem wide enough to admit of this being per- 
mitted. The Evidence Act, however, does not of itself confer any rights. In 
Shedden v. 'Patrick, (1854) 1 Macq., H. L. C , 607, there was no real suit and 
no real representation of the infant ; the guardian ad litem colluded with the 
other party to defeat the infant. With regard to jurisdiction there is a dis- 
tinction between setting aside a decree and enquiring into the proceedings of 
another Court. Giomesh Pattro v. Ram Nidhee Koondoo, (1872) 22 W. R., 
361, has no bearing on this case. There the Revenue Court, into whose 
proceedings the Civil Court made an enquiry, had no jurisdiction to 
entertain a suit for title. A decree that is still subsisting and has not 
been set aside cannot he treated as a nullity by a party to it. Bansi 
Lai V. Ramji Lai, (1898) I. L. R., 20 All., 370 ; Morrison [898] v. Morrison, 
(1838) 4 My. and Cr., 215 (22b). In Taylor on Evidence, p. 1132, section 
1713, it is stated that a party can apply to the Court which passed 
the decree to vacate it. Can the plaintiff, being a party to the suit in 
the Alipore Court, claim in this suit to treat the decree in that suit as a nullity ? 
UtDioda Dabcev. Stevenson, (1874) 22 W. R.. 290; Hoghtonv. Fiddey, (1874) 
L. R„ 18 Eq., 573. 

In Priestman v. Tlwvios, (1884) L. R.. 9 P. D., 70, 210, the Court had no 
reason to enquire into the compromise, the plaintiffs simply withdrew their 
opposition. The Alipore Court by its decree has turned the award into a 
decree of Court. The Probate Court did not l)y granting probate make the com- 
promise a decree of Court. In the suit in the Alipore Court the award has 
become merged in the decree. In this case, while the Alipore Court’s decree 
stands, this Court cannot treat it as a nullity. The fraud in Priestman v. 
Thomas, U884) L. R., 9 P. D,, 70,210, was the forgery. The fraud here is not 
the award hut the way in which it was obtained. 

The leases were from the defendants to themselves, hut the plaintiff was 
a party to them. Under those leases, the defendants, the Boses, are in posses- 
sion. To set aside the leases brings the plaintiff' into possession. This is 
a suit for possession, and therefore a suit for land. It cannot be said that, 
although this is an administration suit, the plaitititif is entitled to sue for land 
outside the jurisdiction without leave. Jairam Narayan Raje v. Atmaram 
Narayan Raje, 0880) I, L. R., 4 Bern., 482. Theugh she dees not ask for 
possession the result is to take the possession from one and give it to another. 
Has this Court ever attempted to set aside a lease of lands outside its juris- 
diction ? [Stanley, J.— In a case of a lease of land by a trustee to himself 
your proposition is that if the lands are outside the jurisdiction you cannot 
bring a suit in this Court to set aside the lease although the trustee is subject 
to the jurisdiction of this Court? I Yes, it is a suit for the declaration of title. 
A Court of Chancery will not make a declaration of title to lands outside its 
jurisdiction. [899] It may take away a personal right, such as right of 
redemption. It is submitted that this Court cannot compel the defendants to 
re-assign the leases. Delhi and London Bank v. Wordie, (1876) I. L. R., 1 
Cal 9 249, (262) ; In re Hawthorn ; Graham v. Massey, (1883) L.B., 23 Ch. D., 
743 In Kellte v. Fraser, (1877) I. L. R., 2 Cal, 445 (463), the question of 
title did not arise. So far as this suit seeks to set aside the leases, it is a suit 
affecting tbe title of land, <and is therefore a suit for land. The reliof sought 
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cannot be granted in this suit, without leave under the Charter, and the 
plaintiff cannot now ask for leave. 

As to the question of nonjoinder, this is a case between the cestuis qui 
tmstmt themselves ; a trustee cannot represent them. Section 437 of the 
Civil Procedure Code does not apply to a case like this. See rules of the 
Supreme Court, Order XVI, rule 8. Hamond v. Walker, (1857) 3 Jur. N. S., 
686 ; Head v. Prest, (1864) 1 K. & J., 183 ; all the cestuis qui trustent must be 
joined, or that portion of the claim must be struck out. The defendant 
Kadumbini Dassi has executed a release and is no longer a trustee. 

A suit to set aside a deed of trust is a purely personal matter and stands 
on a totally different footing from a suit for the general administration of an 
estate. There are different parties concerned, and two such claims cannot be 
joined in one suit. The plaintiff in this suit is seeking to have her title declar- 
ed to immoveable property acquired subsequent to the death of her husband, 
and to the premises, No. 13, Mohendra Bose's Lane, on behalf of her husband’s 
estate, also to recover personal property said to have been misappropriated by 
the executors. She cannot join such claims, except with the leave of the 
Court. Such leave must be obtained before she brings her suit. She cannot 
bring her suit first and then make it good by obtaining leave afterwards. 
Civil Procedure Code, section 44, rule (a) : Lutifunnissa liibi v. Nazirun Bibi, 
(1884) 11 Cal., 33; The Oriental Bank Corporation v. Gobind Lall [900] 

Seal, (1883) I. L. E.,19 Cal., 604 (608). See the judgment of Trevelyan, J.. 
21st May 1891, in Sosht Bhusan Sreemani v. Kali Kristo Sreemani, an un- 
reported case, and Pilcher v. Hinds, (1879) L. R., 11 Oh. D., 905 (907). 

The Advocate-General, contra, — I will deal with the objections in the reverse 
order in which they have been argued. This is in the nature of an administra- 
tion suit, the object being the duo administration of the estate, which was of 
Mohendra Nath Bose. Section 44, rule .4, deals with claims to moveable and 
immoveable property based on the same title. Giyana Sambandha Paiidara 
Sannadhi v. Kandasami Tarnhnan, (1886) 1. L. R.. 10 Mad., 375 (506). That 
case I submit furnishes the law as to that section. In order to make out 
that section 44, rule A applies, the defendants have to make out that this is a 
suit for the recovery of immoveable property or declaration of title to immove- 
able property. It is submitted that it is not so. The Madras case shows that 
no leave is necessary, and there is no decision to the contrary. As regards 
leave having to be obtained at the time of filing of this suit, there is no 
such hard and fast rule. There is nothing to prevent the Court from granting 
the leave now. Clark y. Wray, (1865) L. R., 31 Ch. D., 68. The plaintiff 
sa^^s there has been mal-administration. Her title to both moveable and im- 
moveable property is one and the same. Section 44, rule A does not apply to 
a case like this, where the title is the same and the wrong or infringement of 
right is the same. 

With regard to the non-joinder of the cestuis qui trustent under the trust 
deed of 24th May 1877, there is nothing in the Indian Code analogous to order 
XVI.ruleS. AnnualPractice. 1898. The defendant's case is that the trust deed has 
been wiped out, and by the parties interested in it. They say they have nothing to 
do with it. If that is so, well and good. But they have treated it to a certain extent 
as governing this suit. They say if you set aside the award and decree you revive 
the trust deed. ^ If so, among whom would it be revived? If it is shown that 
the deed does afieot the plaintiff’s husband’s estate, then she asks that it be 
[ 901 ] eet aside bo far as it does affect that estate. If the trust deed can be 
revived it may stand perfectly good as. regards the trustees and the parties to 
it. But if it is shewn that it does affhet the residuary estate, the plaintiff 
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says that it is an act of mal-administration, and asks that it be set aside so 
fai' as it is shewn to affect that estate. It is in no way necessary to have all 
the beneficiaries before the Court. 

With regard to clause 12 of the Charter it is submitted that leave has 
been obtained, and the defendants do not say it was improperly obtained. 
Such leave having been obtained the Court now has jurisdiction to determine 
all the issues arising in tliis suit. Jairavi Narayan Kaje v. Atmaram, 
Narayan Eaje, (1880) I.L.R., 4 Bom., 482 : Pmsannainayi Dasi v. Kadamhini 
Dast, (1868) 3 B.L.R., O. C., 85. The immoveable property in this suit is 
partly within and partly without the local limits. Leave was applied for and 
obtained. 

The Bombay case was cited to show that where immoveable property was 
wholly without the local limits, leave could not be given, but that is wholly 
outside this case. Is this a suit for land ? A suit for land has been construed 
as a suit for the possession of land. This is not a suit for the possession of 
land. The residuary estate of Moliendra Nath Bose and the legal title to it 
is vested in the defendants, the Boses, as his executors. Whatever property 
may in the course of the administration of that estate be found to belong to 
it will vest in them. There will be no change of title and no taking away the 
possession of any part of the estate from the persons in whom it is vested. 
In a suit of this nature the Court proceeds in personam, Bagram v. MoseSt 
(1862) 1 Hyde, 284; section 16 of the Civil Procedure Code; Juggodimba 
Dossee v. Puddomoney Dossee, (1875) 15 B.L.R., 318: Land Mortgage Bank v. 
Siidurndeen Ahmed, (1892) I.L.R., 19 Cal., 358; Kellie v. Fraser, (1877) I.L.R., 
2 Cal., 445 ; Hamdhonc Shaw v. Nobumoney Dossee, (1865) Bourko, 
218. This is not a suit for land. When the law allows a suit to be 
[902] brought in a particular Court, you cannot pick out a specific item in 
order to try to make out that the suit is not maintainable in that Court. As 
to the order which can be made with regard to these leases, the Court could 
declare them acts of maladministration, and that they impede the due 
administration of the estate. The defendant may he directed not to set them up, 
or to execute a reconveyance. The possession of the lands will not be chang- 
ed in any way, nor do we ask that it should be changed. With reference to 
the issue of jurisdiction what U the nature of this suit ? 1 have submitted it is 
a suit for administration. The answer of the defendants is you can only gat 
partial administration, as it lias already been administered to a certain extent. 
They are setting up the decree and the award in answer to the plaintiff's 
claim. To go to the Alipore Court would only be delaying the evil day. 

The question in Solomon v. Ahdool Aziz, (1879) 4 C.L.R., 36(5 (369) was 
whether that particular plaint could remain on the files of this Court, and has 
no bearing on this case. It has not been suggested that it has been anywhere 
actually decided in England that an innocent party to a decree obtained by 
fraud cannot obtain relief except by bringing a suit to set aside the decree in 
the court which passed it. Mussel v. Morgan, (1790) 3 Bro. Ch. C., 73, is one 
of the class of cases deciding procedure. There was no question there as to the 
jurisdiction of any Court. The only question was could you come in by the 
cheaper method of a motion In Mirah Rahimbhoy v. Behmoobhoy Habib- 
bhoy, (1991) I. L. R., 15 Bom., 594, the question was also one of practice not 
of jurisdiction. In neither of these cases did the question arise whether one 
Gpurt could interfere with the decree of another Court. In Amhootosh Chandra 
Sf. Tara Prasanna Roy, (1884) I. L. R., 10 Cal., 612, the only question was 
whcither the proper course was to proceed by review or by a regular suit. 
Fraud vitiates all proceedings. When a decree is set forward as a bar, it 
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may be shewn that it was obtained by fraud. [903] Shedden v. Patrick, 
(1854) 1 Macq. H.L.C., 607 ; Price v. Dexohurst, (1837) 8 Sim., 279 (304) ; 
Bandon v. Beecher, (1835) 3 CJ. & F. 479 (509). In the case of Allan v. 
McPherson, (1847) 1 H. L. C.. 191 (209) ; (1841) 5 Beav., 469, the plaintiff 
brought his suit in Chancery, alleging that in the Ecclesiastical Court he 
had not been allowed to adduce evidence regarding undue influence on the 
testator That case is quite distinct from this case. The only remedy for 
the plaintiff there was to apx)eal on the ground that evidence had been 
improperly rejected or accepted. The assistance invoked here is wholly differ- 
ent. To make that case applicable the defendants must show the plaintiff is 
seeking relief against the decree of the AHpore Court on the ground that it had 
improperly rejected or admitted certain evidence, which is not the case. Flotcer 
V. Lloyd, (1877) L. R., 6 Ch. D., 297, was a motion in the Appeal Court 
asking that Court to set aside the decree made by the Appeal Court after 
they had heard the matter. The Appeal Court said they had no original 
jurisdiction and were fxinctus officio. When the matter came before the Appeal 
Court again [Flotoer v. Lloyd, (1878-79) L.R., 10 Ch.D., 327,1 the only question 
to be decided was whether, owing to the alleged fraud of one of the parties, 
imperfect evidence had been adduced, and the Appellate Court held on the 
facts that no fraud had been practised. At no stage has that case any bearing 
on this. If evidence has been improperly admitted or rejected the proper 
procedure is to go to the Court of Appeal : but in this case the fraud the plain- 
tiff’ alleges goes to the root of the matter, there being no real contest in the 
former proceeding; Giinnesh Patiro v. Ham Nidhee Koondoo, (1874)22 W. R., 
361 ; Unnoda Dahee v. Stevenson, (1874) 22 W. R., 290 ; Mewa Lall Thaunr v. 
Bhvjhun Jha, (1874) 13 B. L. R., App. 11 : 22 W. R., 213. The cases cited 
under section 295 of the Code of Civil Procedure have a useful bearing on this 
point. It has been decided that when an application has [ 904 ] been made 
by a decree-holder it i.s competent for the Court executing the decree to enquire 
whether the holders of decrees for money are holders of real decrees ; In re 
Sunder Dass, (1844) I. L. R., 11 Cal., 42, and Chhaqanlal v. Fazarali, (1888) 
I.L.R., 13 Bom., 154. The Court has power to see whether a holder of a 
decree for money has obtained it bond fide or by fraud ; Subramanian Patter v, 
Panjamma Kunjiamma, (1881) I. L. R., 4 Mad., 324 : Chognlal v. Trueman, 
(1883) I. L. R., 7 Bom., 481 ; In re Scuth American and Mexican Co., (1895) 
L. R., 1 Cli., 37 (47) : Huddersfield Banking Co. v. Lister and Son, (1895) 
L. R., 2Ch., 273 (281). 

An order or decree passed by consent may he set aside formally or treated 
as of no account, if it can be shown that the compromise upon which the 
consent decree was passed has been entered into by mistake. Was the plain- 
tiff a party to the suit? Was slu) sufficiently and properly represented in the 
case ? The argument proceeds on the facts stated by us, and that is that the 
plaintiff, e. purdah lady, knew nothing of these matters; she w’as admittedly 
without independent legal advice. 

As to the position of purdah women — Manohar Das v. Bhagahati Dasi, 
(1867) 1 B. L. R., O. C., 28, and Kanai Lai Joivhari v. Kamini Debt, (1867) 
1 B. L. R., 0. C., 31, note,— it is a recognised rule that pzmJa/t ladies must be 
most carefully protected. It is admitted in this case that the plaintiff had no 
independent legal advice ; Ashgar Ah v. Deiroos Banco Begum, (1877) I. L. R., 
3 Cal., 324 ; Buzloor Rxiheem v. Shumsoonnissa Begum, (1867) 11 Moo. I. A., 
551 (586), Behari Lai v. Hahiba Bihi, (1886) l.L.R., SAIL, 267. 

The Court has power, and if the facts the plaint alleges are proved, will set 
aside and treat as a nullity the Alipore Court’s decree so far as the plaintiff '9 
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husband's estate is affected. The Court has full power to entertain the suit. 
Kali Prosanno Ohose v. [908] Eajani Kant Ghatterjee, (1897) I. L. B., 2S 
Gal., 141. In this connection it may be noted that although section 522 of 
the Civil Procedure Code lays down that no appeal shall lie against a decree 
passed on an award, except in so far as it is in excess of or not in accordance 
with the award, yet it has been held that under certain circumstances an 
appeal does lie from such a decree, although it was not in excess of and 
was in accordance with the award. 

Mr. Hill in reply. — An administration suit does not stand on any parti- 
cular footing. Jf ill the course of administration there is an attempt to include 
property, which another person claims, it is a suit for land. There can be no 
question of curtailing the Court’s jurisdiction. Leave under section 44, rule 
A, can always be asked for. Whatever the form of the suit may be, 
if in fact you are seeking to recover property for an estate, it is, even if that 
matter be ancillary, nevertheless a suit for land. It is submitted leave under 
section 44, rule A, is necessary. Leave cannot he given afterwards. See the 
judgment of Trevelyan, J., dated 21.st May 1861, in the unreported case of 
Soshi Bhumn Sreemani v. Kali Kristo Sreemani. As regards land wholly 
outside the jurisdiction no leave can he obtained. The conveyances pass the 
title to such lands. The plaintiff joined in the conveyances. A cestuis qui trust 
can join with one trustee in conveying to another trustee to express his con- 
currence. As regards the deed of trust, if they say it affects them, the other 
cestuis gu* trustent must be made parties. Kadumbini, the trustee, does not 
properly represent the other cestuis gut trustent. 

As regards the main point my argument is not that a decree obtained by 
fraud cannot be set aside, but the question is by what Court ? It is submitted 
that it must be by the Court w'hich pronounced the decree. The case of 
Huddersfield Banking Co. v. Lister and Son^ (1895) L. B., 2 Ch., 273, does nob 
help the other side. It shows that a regular suit may be brought, but it does 
not say in what Court the decree must he set aside by an action, Flower v. Lloyd^ 
(1877) L.B., 6 Ch. D., 297, and the question is in what Court does such an action 
lie. The [906] argument of inconvenience is one of a very strong character. 
Suppose this Court makes its decree, and the Alipore Court in a subsequent 
proceeding holds the decree to be fraudulent and therefore invalid, and this 
Court sends the decree down to the Alipore Court to be executed ; the Alipore 
Court would have to execute it ; and the inconvenience would be enormous. 

Price V. Dewhurst, (1837) 8 Sim., 279 (304), dealt with foreign judgments. 
These stand on their own footing and are not on the same footing as judgments 
of a Court in this country. In this country the Courts derive their power from 
the English Crown. Section 14 of the Code of Civil Procedure recognizes this 
distinction. When a fraud has been practised on a Court and a decree is made 
in consequence of the fraud the decree is a nullity. But where there has been 
a real suit, and one of the parties has been defrauded, then the decree subsists 
until it is set aside. The argument on section 44 of the Evidence Act by the 
Advocate-Oeneral has never suggested itself to any one else ; that section has 
never been so construed by any Court in the country. When you have to 
construe a section you have to see whether the construction sought to be put 
upon it will lead to an uprooting of the common principles of equitable 
juAsdiotion or not. Party ” in that section must bo read as meaning ** party 
in that proceeding against whom the judgment is set up " and nob a party to 
the proceeding in which the judgment was made," otherwise there would be no 
such thing as res judicata. 
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The Jadgment of the Court was as follows : — 

Stanley, J. — A number of preliminary objections to the maintenance of 
this suit have been raised by the defendant Nundo; Lall Bose. The first and 
most serious of them is that this Court has no jurisdiction to set aside the 
decree of the Alipore Court. The plaintiff in her statement of claim alleges 
that the joint property of her late husband Mohendra Nath Bose, and of the 
first and second defendants, which was undivided joint family property, was 
partitioned by arbitrators under an agreement to which her consent was 
fraudulently obtained, and that by the fraud of the same defendants, a 
decree upon the award was subsequently passed by [907] the Subordinate 
Judge of the 24-Pergunnahs. In her claim, which is for the administra- 
tion of the estate of the late Mohendra Nath Bose, the plaintiff seeks 
among other things a declaration that the award and the decree made 
thereon are fraudulent and void, as against her, and in no way binding upon 
her, and so far as they purport in any way to deal with the residuary estate of 
Mohendra Nath Bose that the same may be set aside and cancelled. For the 
purpose of the objection the defendant Nundo Lall Bose admits that the aw*ard 
and decree were fraudulently obtained, but his Counsel contends that, even 
admitting this, inasmuch as the plaintiff was a party to the decree-proceedings 
in the Court at Alipore, she is estopped by that decree, and cannot in this Court 
set it aside ; that whatever relief she may be entitled to in respect of the decree, 
proceedings must be taken in the Court which pronounced the decree, and the 
relief which she claims cannot be granted in this Court, and that a bill to set 
aside a decree for fraud is in the nature of a bill of review, and must he filed in 
the Court in which the decree was obtained. 

A number of text books and authorities have been cited, and as is not 
unusual opinions and decisions somewhat conflicting are to be found as to 
wliether or not an innocent party would be allowed to prove in one Court that 
a judgment against him in another Court was obtained by fraud. It is clear 
that a guilty partv would not be permitted to defeat a judgment by showing 
that in obtaining it ho had practised an imposition on the Court ; but can an 
innocent party, who may apply directly to the Court which pronounced the 
judgment to vacate it, apply to another Court to set it aside ? The author of 
Taylor on Evidence suggests a doubt as to this, p. 1133, 9t.h edition, as does 
also the author of Kerr on Frauds, In the case of Aiifihutosh Chandra v. 
Tara Pra&mnnaRoy, (1884) I. L. R., 10 Cal., 612, the Court held that for the 
purpose of setting aside a decree passed in pursuance of a compromise come to 
out of Court thero were two available modes of procedure — (1) by suit; (2) by 
a review of the judgment sought to be set aside, the latter being the more 
regular mode of prooeduro. In that case Wilson, J., abstained from saying 
whether, if a suit were brought, [908] it ought to 1)0 brought in the MofussiJ 
where the decree w'as obtained, or on the Original Side of this Court. The 
principle upon which judgments are set aside for fraud is tersely and forcibly 
stated by Lord Chief Justice De Grev in Mendoics v. Kingston, (1775) 2 Amb., 
756, thus : “ Fraud is an extrinsic collateral act which vitiates the most solemn 
proceedings of Courts of Justice.*’ In the Queen v. Saddlers Company^ (1863) 
10 H.L.G., 404(431), Willes, J., says : “A judgment or decree obtained by fraud 
upon a Court binds not such Court nor any other, and its nullity upon this 
ground, though it has not been set aside or reversed, may be alleged in a 
collateral proceeding.” In applying this rule it matters not whether the 
impeached judgment has been pronounced by an inferior tribunal or by 
the highest Court of Judicature in the realm : in all cases alike it is 
competent for every Court, whether superior or inferior, to treat as a 
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nullity any judgment which can be clearly shown to have been obtained 
by manifest fraud, iSJudden v. Patrick, (1854) 1 Macq. H. L. C., 607, Fabula, 
non indicium hoc est, in scma non in foro res agitur. In the case of i^andon 
V. Bsclier, (1836) 3 Cl. & Fin., 479, where sales of estates had fraudulently 
taken place under decrees of the Court of Exchequer in Ireland obtained by 
collusion between the tonant-for-life, the mortgagor, the person in whose 
favour a charge had been created, and the purchaser, and where the interests 
of the tenant in remainder had not been protected, the Court of Chancery in 
Ireland on the tenant in remainder coming into possession granted him relief on 
a bill filed to redeem. The House of Lords affirmed that decree, and held that 
though the Court of Chancery cannot review or correct a decree of the Court of 
Exchequer, yet where such decree has been obtained collusively and fraudulently 
a party whose inteiests are affected by it may raise in the Court of Chancery 
either as actor or defender a question as to its validity. In this case the 
remainder man was not a party to the collusive proceeding ; tlie tonant-for-life 
represonltd tlie estate of the mortgagor. 

[909] In the case of Fioicrr v. Lloyd, (1877) G L. R., Ch. D , 297, which 
is relied on by the defendant, where final judgment had been pronounced by 
the Court of Appeal dismissing an action with costs, it was held that the 
plaintifT was not entitled by motion in that action to apply to the Court of 
Appeal for leave for the rehearing of the appeal on the ground of the 
subsequent discovery of facts showing or tending to show that the 
order of the Court of Appeal was obtained by fraud practised on the Court 
below. That application was, liowever, refused on the ground that the Coujrt 
of Appeal liaving once determined an appeal functus officio and had no 
further jurisdVtion in the matter. The Court, however, intimated that the 
plaintiff's had another proceeding open to them, namely, to bring an inde- 
pendent action to set aside the decree for fraud. Such action was subsequently 
brought liofore Vice Cliancellor Bacon, who gave judgment for the plaintiff's. 
On iippoal the Court of Appeal was of opinion tliat fraud was not proved, and 
dismissed the action ; Flower v, Lloyd, (1H78-79) L. R., 10 Ch. D., 327. 
On this appeal a doubt vva«» expressed by JAMES, L.J., as to whether or 
not an action was maintainable to impeach a judgment on the ground 
alleged by the plaintiffs, namely, falsehood and fraud practised upon an expert 
named by the plaintiffs and not objected to by the defendants for the pui^pose 
of inspecting the defendants’ process for printing on metal plates. 

“ Where ” said he (James, L.J.) “ is litigation to end if a judgment obtain- 
ed in an action fought out adversely between two litigants suijiois and at 
arms length could be set aside bv fresh action on the ground that perjury had 
been committed in the first action, or that false answers had been given to 
interrogatories.*’ 

BaggaLLAY, L.J., declined to express an opinion on this question, and 
stated that he should much regret to feel himself “ compelled to hold that the 
Court had no power to deprive the successful but fraudulent party of the 
advantages to be derived from what he had so obtained by fraud.” Brett, L.J., 
[910] in a later case commenting on the doubts expressed by JAMES, L.J., in 
Flower v. Lloyd, (1878-79) L. R., 10 Ch. D., 327, says : “ It seems to me the 
fraud alleged in that action was probably fraud on the part of certain servants 
of thel)arty and not fraud brought home to the party himself ; Abouloff v. Oppen- 
hejmer d Co., (1882) L.R., 10 Q. B. D., 295 (307).” It is to be observed in passing 
that in the case of Flower v. Lloyd, (1878-79) L. R., 10 Ch. D., 327, the 
plaintiff and the defendant were at arms length fighting out a real suit. 
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In the present case the fraud alleged is the fraud of the first defendant in 
procuring the plaintiff.'s consent to the agreement to refer to arbitration and 
her consent to a decree upon the award, the true fact being that she was a 
mere puppet in the hands of the defendants and knew not what she w^as doing ; 
that in fact the defendants deceived the Court by their fraudulent conduct. 
I have been referred by Counsel for the first defendant to the statement of 
Phipson in his useful book on Evidence, where he says: " Proof of fraud however 
can in general only be taken advantage of by a stranger to the judgment 
who is in no way privy to the fraud, and not by a party, since if the 
latter were innocent he might have applied to vitiate the judgment and 
if guilty ho cannot escape the consequence of his own wrong.” This no doubt, 
as a general proposition, is true. The judgment of a Court of competent 
jurisdiction is in general undoubtedly conclusive proof in subsequent proceed- 
ings between the same parties or their privies of the matter actually decided. 
Likewise foreign judgments in persotiavi are, subject to certain grounds of 
impeachment, conclusive between parties and privies, yet it has been hold that 
a foreign judgment obtained by the fraud of a party to the suit in the foreign 
Court cannot he enforced by him in an action brought in an English Court. 
In the case of Ahoiilojfy. Oppcnhcimer tf: Co,, (1882) L. R., 10 Q. B. D., 
295 (307), to which I have referred, it w^as held that even although the 
question whether the fraud had been perpetrated was investigated in the 
foreign Court, and it was then decided that the fraud had not been com- 
mitted, the judgment would not be enforced in England. In that case to an 
[911] action claiming the value of goods and brought upon a foreign ludgmeiit 
whereby the defendants were ordered to return to the plaintiff the goods or to 
pay to her their value, the defence was that the judgment was obtained by the 
false representation to the foreign Court by the plaintiff’ that the goods were 
not then in her possession and by fraudulent concealment by the plaintiff 
from the Court that the goods tiien were in her possession. Lord ColerilXtE, 
C.J., commenting on the argument, that upon the pleadings in that case 
it must be taken that the allegations of fraud were brought before the 
foreign Court and that the foreign Court came to a conclusion against the 
defendants, and that whether this conclusion was right or wrong on the 
matters o< fact the question of the plaintiff’s alleged fraud could not be 
tried in the Courts of this country, says : I may state the arguments 

for the plaintiff’ also in somewhat different words, namely, that although 
the Russian Courts at Tiflis were led to decide against the defendants 
through believing a false state of facts to exist owing to tJuj tr.uid of 
the plaintiff, nevevtJieless the defendants are not now at libei't> to sa.\ that 
the judgments against them were procured by that fraud. Certainl> this 
contention seems unreasonable. Many authorities from A/etido/z s v, Kt/Kjston, 
(1775) 2 Amb., 756, down to our own time have been cited during the argument, 
but not one of them throws a doubt on the broad proposition that wheie a 
judgment has been obtained by the fraud of a party to a suit in a foreign 
country, he cannot prevent the question of fraud from being litigated in the 
Courts of this country, when ho seeks to enforce tlio judgment so obtained.” 
Brett, L.3.,in that case says: “1 cannot help thinking that the same 
doctrine which is now^ asserted with regard to a foreign judgment would be 
applicable to an action brought on a judgment obtained in an English Court 
other than the Court in which the action is brought. There may be a difference 
where it is sought to enforce by the process of a Court a judgment of that 
very Court, because if that judgment has been obtained by improper means 
the objection does not arise in a new action brought on that judgment, but 
it' arises with regard to the process [9123 of the Court to enforce a judgment 
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of its own. In a case of that kind it was perhaps formerly necessary to 
proceed in a Court of Equity in order to get rid of the judgment, but I doubt 
whether it was necessary, because, at least in my opinion, a Court of Common 
Law would have in the exercise of its own jurisdiction set aside a judgment 
procured from it by deception.’* And again : “ With one exception none of the 
authorities cited before us in the least militate against our decision ; they all 
seem to show that the fraud of a party to a suit is an extrinsic and collateral 
act which will vitiate the judgment. That exception is to be found in the 
doubts expressed by JAMES, L.J., with the assent of THESIGER, L.J., in Flower 
V. Lloyd, (1878-79) L. R., 10 Ch. D., 327. [t seems to me that the 
fraud alleged in that action was probably fraud on the part of certain 
servants of the party, and not fraud brought home to the party himself. 
Moreover it was, as 1 understand, fraud committed, not before the Court 
itself at the trial of the action, but previous! v to the case being brought to 
a hearing before the Court. If it is to be taken that the doubts of JAMES and 
THESiGliR, L.JJ., related to a fraud of a party to the action, committed before the 
Court itself for the purpose of deceiving the Court, I cannot, after having 
heard the present argument, agree with the doubts expressed by them. These 
doubts are not binding, and no decision as to the effect of fraud was pronounced 
by these Lords Justices in Flower v. Lloyd, (1878-79) L. R., 10 Ch. D., 327.'* 

.^gain in the case of Vadala v. Laives. (1890) L. R., 2o Q. B. D., 310, in 
which an action was brought by the plaintiff' in the English Courts upon a 
judgment obtained in the Court oi Palermo, the Italian action was brought 
upon certain bills of exchange, and the defence raised in the Italian action 
w^as that tiie bills were given in respect of gambling transactions by an agent 
of the defendant without his authority. It was held that the defendant 
might raise the defence that the judgment was obtained by the fraud 
of the plaintiff, even though the fraud alleged was such that it could not 
be proved without retrying the question adjudicated upon by the foreign 
Court. Lindlev, L.J., in the course of his [913] judgment says : ‘ But 

we now come to another and a more difficult question, and that is whether 
this defence can be gone into at all. There are two rules relating to these 
matters which have to be borne in mind, and the joint operation of which gives 
rise to the difficulty. First of all there is the rule which is perfectly well 
established and well known that a party to an action can impeach the }udg- 
mont in it for fraud. Whether it is the judgment of an English Court or of a 
foreign Court does not matter ; using general language, that is a general proposi- 
tion unconditional and undisputed, .\noth 0 r general proposition which, 
speaking in equally general language, is perfectly well settled, is that when 
you bring an action on a foreign judgment you cannot go into the merits which 
have been tried in the foreign Court. But you have to combine those two 
rules and apply them in the case whore you cannot go into the alleged fraud 
without going into the merits.'* 

The case of Carew v. Johnston, (1805) 2 Sch. and Lef., 280, is an instruc- 
tive illustration of the power which a Court of concurrent jurisdiction will 
assume in a matter of this kind. In that ca.se a decree for foreclosure on 
sequestration in 1777 against an absent mortgagor known by the plaiotiff* to be 
of weak and feeble understanding and incompetent to conduct his affairs, 
where advantage had been taken in the account of the estate of the defendant 
and of his absence and of his having no one to manage his defence, and a sale 
had in 1780 in pursuance of such decree to the person under whose directions 
the proceedings were taken, were set aside as fraudulent on an original bill 
filed for that purpose by the heir of the mortgagor in 17B6. Lord {IbDESDALB, 
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in the course of his judgment says : “ On the whole I think it is impossifile 

for me to hold the decree, which has been pronounced, conclusive on the 
party. If I should be of opinion that the party has brought himself 
completely within the saving of the Act I cannot pay any attention 
to the decree, I must treat it as a nullity ; but if T should think that he 
has not brought himself precisely within the saving of the Act by the 
allegation in his bill, then I must decide on the ground of unconscientious 
advantage being (by means of a Court of Justice) taken [914] of the imbecility 
and of the absence of this man, by which gross injustice has been done, and in 
fact a fraud practised on the Court. That would not be a ground for relieving 
against trilling errors or little inaccuracies, but it will be a ground for relieving 
against palpable injustice, such as could not have existed, if anybody had 
appeared for this man to state his rights, and the Court or the Master had 
entered into considerations of the subject, and acted upon the instruments 
which were the foundations of the proceedings.” 

The statement of Lindley, L.J., in Vadala v. Lawas, (1890) L. R., 25 
Q. B. D., 3 10, is consistent with the view of Vice-Chancellor Shadwell expressed 
in the case of Price v. Dcivhurst, (1837) 8 Sim., 279, namely : “ The Court 

by means of the injunction set aside the judgment of a foreign Court, and 
the ground on which the Court proceeded was that the foreign judgment had 
been obtained by fraud.” “ Now I take that to be quite consistent,” says 
the Vice-Chancellor, “ with the principles on which this Court acts ; and it is 
of no consequence where the judgment is given if it appear to have been obtained 
by fraud ; in every such case the Court will consider it as a nullity.” In 
Cole v. Laiigford, (1898) 2 Q. B., 36, a judgment which had been obtained by 
fraud was set aside in an action brought for that purpose. In Pnestman v. 
Thomas, (1884) L, R., 9 P. D., 70, 210, which was an action in the Probate 
Division, in which C. Thomas and E. Gunnell propounded an earlier and H. W. 
Priestman propounded a later will, the action was compromised and by consent 
a verdict and judgment were taken for establishing the earlier will. Priestman 
discovered that the earlier will was a forgery, and in an action in the Chancery' 
Division, to which Thomas and Gunnell w'ere parties, obtained the verdict of a 
jury to that effect, and judgment that the compromise should be set aside on the 
ground that the compromise was obtained by the fraud of Thomas and that the 
will was a forgery. In another action in the Probate Division for revocation 
of the probate of the earlier will, it was held affirming [915J the decision of the 
President of the Probate Division that Thomas and Gunnell were estopped from 
denying the forgery. 

In the case of Eshcui Chunder Safooiv. Nunduinon/ Dassee, (1884) I. L. R., 
10 Cal., 357, it was held that where a person acting for a minor has fraudulently 
withdrawn the minor's suit under section 97 of Act VIII of 1859 without 
obtaining leave to bring a fresh suit, and by such withdrawal an absolute 
statutory prohibition is imposed on the minor from bringing a fresh suit, it 
was open to the minor to relieve himself from the consequences of the fraud 
in one of three ways : (1) by an application to the Court in the suit in which 
the withdrawal took place ; (2) by a regular suit to set aside the judgment 
founded upon the withdrawal ; or (3) by bringing a fresh suit for the same 
purpose and setting up the fraud as an answer to the statutory bar. 

The latest English case on the subject is that of Wyatt v. Palmer, W. N. (20 
May 1899) p. 74., where Lindley, L. J.. says ; “ The proposition that an action 
would not lie to set aside a judgment by default on the ground that it had been 
obtained by fraud could not be sustained There was no reason for saying that 
because the fules (that is the English Judicature rules) provided a smiffmary 
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method of setting aside such a judgment, it was no longer possible to have 
recourse to the older method of setting it aside by action. This procedure did 
nob interfere with the old jurisdiction of the Court of Chancery, under which a 
decree or judgment might be impeached on the ground of fraud by filing a bill." 

Nowhere, however, is there to be found a clearer exposition of the law on 
this subject than in the judgment of Lord Bhougham in Bandon v. Becher, 
(1835) 3 Cl. & Fin., 479. “ The first ground, ’’ says he, “ ol objection assigned 

appears to be one of form, but in fact it is one of substance, for it goes to the 
jurisdiction. It is said that the whole of these proceedings spring from a 
decree of the Court of Exchequer in Ireland, and that that decree being pro- 
nounced bv a Court of competent jurisdiction, upon parties legally before it, 

[ 916 ] cannot now be questioned in another Court of co-ordinate jurisdiction ; 
but if brought into dispute at all, should be brought into dispute in the Court 
where it was originally pronounced. 1 agree generally to the proposition, but I 
must add to it this one qualification, that you may at all times in a Court of 
competent jurisdiction, — competent as to the subject matter of the suit itself 
— where you appear as an actor, object to a decree made in another Court, 
upon which decree your adversary relies ; and you may, either as actor or 
defender, object to the validity of that decree, provided it was pronounced 
through fraud, contrivance or covin of any description, or not in areal suit ; 
or if pronounced in a real and substantial suit, between parties who were 
really not in contest with each other. That it is undeniably true that the 
Court of Chancery has no right to review a decree of the Court of Exchequer : 
that nothing but a Court of Appeal can give redress if such decree is erroneous, 
is clear, and indeed nothing can be more true than such a proposition ; 
but it is equally true, that if the decree has been obtained by fraud it shall 
avail nothing for or against the parties affected by it, to the prosecution of a 
claim, or to the defence of a right. These two propositions are undeniably true ; 
they are recognised in practice : they are independent of each other, and they 
stand well together.” And then he quotes the language of Mr. Solicitor-General 
Wedderburn summing up all the authorities, viz. : “ A sentence is a judicial 
determination of a cause agitated between real parties upon which a real in- 
terest has been settled ; in order to make a sentence there must be a real interest, 
a real argument, a real defence, a real decision. Of all these requisites not 
one takes place in the case of a fraudulent and collusive suit ; there is no Judge, 
but a person invested with the ensigns of a judicial office is misemployed in 
listening to a fictitious cause proposed to him ; there is no party litigating, there 
is no party defendant, no real interest brought into question.” 

I should refer to the case of Allen v. Maepheraon, (1841) 5 Beav., 469; 
(1847) 1 H. L. C., 191, which has been strongly lelied upon by the defend- 
ant’s Counsel. That was the case of a will in which the Ecclesiastical 

[ 917 ] Court had exclusive jurisdiction. The Courts of Equity were bound to 
receive as testamentary a will in all its parts which had been proved in the 
proper spiritual Court, though in certain cases they might affect with a trust 
a particular legacy or residuary bequest which had been obtained by fraud. 
Also where probate has been obtained by fraud on the next-of-kin, Equity 
interferes and either converts the wrong-doer into a trustee in respect of such 
probate or obliges him to consent to a revocation of the grant of probate in the 
Court in which it was obtained (Mitford’s Pleas of the Crowm, 257, 4th edition). 
In^Allen v. McPherson, (1841) 5 Beav., 469, (1847)1 H.L. C., 191, the plaintiff 
unsuccessfully resisted the admission to probate of a codicil, which revoked 
a bequest to him on the ground that the codicil had been obtained, by fraud. 
He thereupon filed/ a bill in Chancery to set aside tlie probate. A majority of 
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the House of Lords held that this was in efiFect an attempt to review tRe 
decision of a Court of Probate by the Court of Chancery, and that the proper 
course would have been to appeal to the Judicial Committee of the Privy 
Council. If there had been an appeal to the Privy Council the Judicial Committee 
of the Privy Council might have been put in conflict with the House of Lords, 
they both being Courts of the last resort. 

Now, the fraud charged in this action being admitted for the purposes of 
this preliminary objection, let us see how the facts alleged which constitute 
the fraud stand. The plaintifl is a purdanafthin lady, wife of the deceased 
Mohendra Nath Bose and sister-in-law of the first and second defendants. She 
lived with the defendants and Nundo Lall Bose had and exercised considerable 
influence over her. While she was living under his care and guardianship 
he both personally and through his son induced her to put her name to 
documents, the purport and effect of which were not explained to her, and 
none of which she understood. Nundo Lall Bose was a man who professed 
to lead a strictly religious life, and the plaintiff was under the belief that he 
was incapable of doing anything to hurt her interest. She had entire 
confidence in him, and relied upon his assurances that he would properly safe- 
guard her rights, and that the documents and papers did not in any [918] way 
injuriously affect her interests. Her signature to the agreement to refer to 
aroitration and to the petition upon which the decree was granted was thus 
obtained, and she had no independent advice or assistance. The matters dealt 
with in the award were of an involved and intricate nature and required a 
knowledge of the circumstances of a large family estate. 

In consequence of their helpless and dependent position the Courts of this 
country have found it necessary to extend special protection to purdanashm 
women. In the case of Kanai Lai Jowari v. Kamini Debi, (1867) B. L. B., 
O. C., 31 note, Mr. Justice Phear savs at p. 32 : “I may remark that I have 
more than once felt myself obliged to hold that a Hindu purda-vfomhu is 
entitled to receive in this Court that protection which the Court of Chancery 
in England always extends to the weak, ignorant, and infirm, and to those who, 
for any other reason, arc specially likely to be imposed upon by the exertion 
of undue influence over them. The undue influence is presumed to have been 
exerted unless the contrary be shown. It is, therefore, in all dealings with those 
persons who are so situated, always incumbent on the person w^ho is interested in 
upholding the transactions to show that its terms are fair and equitable. The 
most usual mode of discharging this onus is to show that the lady had good 
independent advice in the matter, and acted therein altogether at arm's length 
from the other contracting party.” 

The position of the plaintiff, if her case be true — and I must assume for 
the purposes of this argument that her case is true — is much the same as that 
of the party of weak intellect referred to in the case of Carew v. Johnston, (1805) 
2 Sch. and Lef., 280, w’hose helplessness was taken advantage of by the 
mortgagee and his estate foreclosed. No intelligent consent was given by her 
to the institution or carrying out of the award or to its embodiment in the 
decree of the Alipore Court. 

If the plaintiff’s case be true, I am of opinion that a decree so obtained 
cannot stand, and that this Court has jurisdiction if not [919] to set it aside at 
least to treat it as a nullity and render its effect nugatory. 

There is another aspect of the question. Can it be said that there 
was, so far as the plaintiff is concerned, any real suit between her and the 
defendants ? The matters in difference were between Nundo Lall Bose and 
Fasupatbi Nath Bose. This is so reoited in the agreement to refer to 
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arbitration. The plaintiff took no active part in the arbitration proceedings. 
She was uot represented at them by any adviser. She lent her name to the 
proceedings by signing djc aments at the instance of the defendant Nundo Lall 
Bose, and without understanding their import. Was this a real proceeding 
between her and the defendants, or was it a sham ? An interesting case having 
a bearing on this question is the case of Gtrdlestotie v. Brighton Aquarium Co.^ 
(1878) L. B., 3 Exch. D., 137. In that case the defendants kept open the 
Brighton Aquarium on a Sunday, and so incurred a penalty under the 
Statute, 21 Geo. 3, chap. 49. One Rolfe, at the request of the defendants, their 
object being to protect themselves from all actions in respect of penalties, 
brought an action against the Gompauy, at the same time verbally agreeing 
that the defendant Company should be at liberty to make any use they pleased 
of the action, and that lie WDuld not issu3 execution or claim penalties. 
Judgment was obtained in BDlfe’s action. In a subsequent action by Girdlestone 
against the Company for penalties, the Company pleaded in bar the previous 
judgment, and the plaintiff replied that the judgment was obtained by fraud 
and collusion. It was held that the first judgment was obtained by covin and 
collusion, an I that such a fictitious judgment is no judgment at all to affect the 
rights of third parties. In the Court of appeal [Girdlestone v. Brighton 
Aquarium Co., (1879) L. R., 4 Exch. D., 107J, it was held that the judgment 
recovered was no bar to an action for the .same offence by a different plaintiff, 
by Thesiger, L.J., on the ground that it was procured by covin and collusion, 
by BrkTT, L.J., on the ground that the judgment had been recovered in an 
action in which the defendants were in truth both plaintiffs and defendants, 
and by CoTTON, L.J., on both grounds. 

[ 920 ] In the course of his judgment Rrett, L.J., says : “ The defect in 

the judgment which was obtained seems to me to have arisen from the over- 
caution of the defendant’s solicitor. If he had asked the person Rolfe to bring 
the action, and if Rolfe had instructed a solicitor to bring tiie action, and he 
had brought it, although lie had bound himself, as it is said, in honor not to 
insist upon the payment of the penalty, in the absence of a finding of any fraud 
by the jury, I should have thought that judgment was valid, and that 
it could not have been set aside under a plea of covin and collusion, because 
the plea of covin and collusion is not proved in its legal effect, unless the 
jury find there was something wrong in the mind of the parties who 
had agreed to the judgment. 1 should think the jury would have to 
find that there was something wrong in the minds of both the parties. 
The defendant’s solicitor asked Rolfe to allow him, the defendant’s solicitor, 
to bring an action against the defendants using Rolfe's name, and the 
supposed plaintiff did not exercise any judgment upon the action. He 
exercised no control. He did not instruct anybody, he did not become liable 
to anybody for what was done ; he did not know of the course of the action, 
he did not, in fact, so far as I see, know whether the action was brought or 
not. The only thing that happened was that he was asked whether he would 
lend the defendant’s solicitor his name in order that the defendant's solicitor 
might bring an action against the defendants. It shows to my mind that 
Rolfe never was a plaintiff, and that the only plaintiff in that suit was the 
defendant’s Company. Therefore the defendant’s Company were the plaintiffs 
in that suit, and they were also the defendants ; therefore the judgment 
recovered in form was no judgment — no judgment which can be said to have 
becfn recovered by a third party.” 

It appears to me that there is some analogy between that and the present 
case. The plaintiff was in truth no party to the proceedings. So far as she 
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was concerned there was no matter of diiference ; there was “ no real argument, 
no real prosecution, no, real defence, no real decision. Fabula non judicium hoc- 
est, in soena non in foro, res agitur,** 1 am of opinion, for the foregoing reasons, 
that the defendant's contention is wholly unsustainable. 

[921] I now come to the other preliminary objections which have been 
raised. 

It is objected that no leave under section 12 of the Charter can be obtained 
to set aside leases of property situate outside the jurisdiction of this Court, 
the suit being one for land outside the jurisdiction. This has reference to 
the allegation in the plaint that the defendants Nundo Lall Bose and Pasupathi 
Nath Bose made leases to themselves of portion of the estate of Mohendra 
Nath Bose, and to the claim that these leases were irregular, and as against 
the estate of Mohendra Nath Bose should be set aside. Mr. Hill contends 
that the relief so sought converts this suit into one partly for immoveable 
property, or at any rate for a declaration of title to immoveable property 
outside the jurisdiction. This is not so in my opinion. The suit is one for 
the administration of the real and personal estate of Mohendra Nath Bose, a 
portion of whose immoveable property is without the jurisdiction, while other 
portions are within the jurisdiction of this Court. The suit is merely to have this 
property administered under the direction of the Court, and for this purpose, 
if it be found that the trustees or executors have been guilty of misappropria- 
tion of assets or mal-administration of the estate, to compel them personally to 
make amends. This does not turn the suit into one for the recovery of immove- 
able property. If the trustees had assigned some of the properties to a 
stranger, and recovery of the property from such stranger had been sought in 
the action, a question of jurisdiction might arise ; but here it is the executors, 
in whom the property was vested by the will of the deceased, who are alone 
sought to be made responsible for an alleged act of mal-administration, 
namely, the granting of leases of part of the trust estate to themselves. 
Counsel for Nundo Lall Bose points out that the plaintiff was a party to the 
leases, and that this alters the complexion of the matter. It it true that she 
was a party to the leases, but she says that her concurrence was obtained by 
fraud of the defendants, and, if this be so, the defendants cannot rely upon 
her concurrence. The Court assumes jurisdiction in regard to immoveable 
properties situate outside the jurisdiction in cases where it can act in personam, 
either to compel the owner to give effect to [922] legal obligations into which 
be has entered or to a trust reposed in him. All that is sought here is that the 
Court in administering this estate shall act iyi personam and compel the 
trustees and executors to fulfil their obligations. This objection, therefore, in 
my opinion is unsustainable. 

The next objection is that the plaintiff’s claim to set aside the trust deed 
of 1877 is bad on the ground of non -joinder of the parties beneficially entitled 
under the deed. The surviving trustee is a party to the action, as are also 
two beneficiaries, namely, the defendants. This deed purports to deal with 
the estate of Mohendra Nath Bose, but is very obscure in its language. It may 
be neoeasary for the Court to determine whether or not the estate is affected 
by it, and possibly it may be necessary hereafter to direct an independent action 
to be brought to have it set aside. I fail to see, however, that there is any 
substance in the objection as to non-joinder now raised. 

The next question is that leave under section 44 of the Code has not been 
obtained to join the several causes of action. Such leave, in my opinion, is 
entirely unnecessary. There are not several causes of action ; the suit is 
one to administer the assets of a deceased person, and the fact that in the 
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olftim acts of maUadministration are complained of, and sought to be redressed, 
does not render it multifarious. 

In the case of Pointon v. Pointon, (1871) L. R., 12 Eq., 547, where three 
out of four testator’s children, residuary legatees (the fourth being out of the 
jurisdiction) filed a bill against their mother, the tenant-for-life, and their 
uncle (who had carried on business in partnership with their father) and who 
were executrix and executor and trustees of the will, alleging that the unde 
had possessed himself of and employed the estate oi the testator and had occa- 
sioned great loss to it ; that he had mismanaged the partnership business ; that 
he intended to get in and to apply the outstanding debts to his own use ; and 
that he had bought at a valuation a portion of the estate, but had not paid the 
purchase-money ; and pra\ ing for accounts of the estate of the testator, and of 
w’hat the uncle had or but for his wilful default and neglect might have received ; 
[923] and that he might bo charged with what was now due from him in all 
respects, and with all losses occasioned by his mismanagement, and for a 
receiver and for an injunccion, a demurrer by the uncle for multifariousnoss 
and for want of parties was overruled. 

The frame of that suit is not unlike that of the present suit. 

In the course of his judgment the Vice-Chancellor says : “ Next, as to the 
question of multifariousness, I think that there is no more in the objection on 
that ground than there is in that for want of parties. There are three analogous 
vices to which hills in equity are subject — misjoinder of plaintiffs, misjoinder 
of defendants, and multifariousness or misjoinder of subjects of suit. It is the 
last which is imputed to this bill. Multifariousness, properly so called, exists 
. when one of the defendants is not interested in the whole of the relief sought, 
as the old form of the demurrer for multifariousness shows. Misjoinder of 
subjects of suit is where two subjects distinct in their nature are united in one 
bill, and for convenience sake the Court requires them to bo put in two separate 
records. The case of Salvulge v. Hyde, Jacob, 151 ; 6 Mad., 138,. 

in which the bill was for the administration of a testator’s estate, and 
to set aside a sale made of part of it by the executor, vras an instance of 
this. There the Court refused to allow the two subjects to be united, although 
the plaintiff was interested in each, and the defendants were liable in respect 
of each. In the present case the misjoinder is of this nature; the suit is first 
an ordinary suit against the devisees in trust and executors for the adminis- 
tration of the real and personal estates of the testator , and, secondly, the 
plaintiffs claim to have the partnership accounts taken as between the testator’s 
estate and the defendant William Pointon the testator’s partner and one of 
the executors and trustee.s ; and then the suit is further complicated in this 
w^ay : It is alleged that William Pointon has sold to himself or taken posses- 
sion of the partnership assets at a valuation under a power in the will, and 
that he has not paid for them. It is suggested that not only is the price of 
such assets in his hands, hut that ho having sold to himself without payment, 
what was purported to bo [924] sold remains assets of the testator till the price 
is paid. If* a trustee, who is entitled to take property at a valuation has a 
valuation made, but does not pay the money, nothing passes ; until the money 
has been paid he has no interest in the property. It is not necessary to 
consider whether the plaintiffs are or are not entitled tc all the relief which 
they ask ; but the question is whether the various subjects as to which relief is 
sought are such as if fit for discussion can be properly dealt with in one suit. 
This is, of course, a matter of discretion. The Court will not allow distinct 
subjects to be mixed up in one suit when it would be inconvenient to the Court 
or unfair to some one or more of the parties to it ; but not one of these 
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considerations or of those mentioned in the case of Campbell v. Mackay, (1837) 
1 My. and Or., 603, applies to the present case.” 

Again in Coates v. Legard, (1874) L. B., 19 Eq., 56, the same principle is 
laid down. 

I have now dealt with all the preliminary objections. As to the costs of 
the arguments it seems to me that it would be wrong to make the estate bear 
these costs, and I, therefore, order the first defendant to pay the plaintiff the 
costs of this argument and to abide his own costs. The costs of the second 
defendant I reserve. 

Attorney for the Plaintiff ; Babu Bomesh Chandra Dasu. 

Attorney for the Defendant Nundo Lall Bose : Babu Ilirendro Nath Dutt, 

Attorney for the Defendant Pasupati Nath Bose : Messrs. G.6\ Chunder 
<0 Co. 

D. S. 


NOTES. 

[The Privy Council in Benode Behari Bo&e v. Ntslarini D(Visi, (1005) 38 Cal.. 180 on 
appofil from (190‘i) 30 Cal.. 3fi9 (which itself was an appeal from this decision), held that the 
High Court had jurisdiction both to entertain the suit as framed and to set aside leases in the 
Mi.fussil fraudulently obtained as alleged. 

Upon the subject of jurisdiction, these decisions were prior to that of the Privv Council : — 
(1899) 2.3 Mad., 21G; (1904) 26 All., 272 ; (190.3) P.R., 37 ; (1903) 31 Cal.. 233 ; (1901) 29 
Mad., 239; (1003) 2'i Mad., 157 ; (1901) 2H Mad., 210. 

As regards fraud, see also (1902) 24 All., 242 ; (1902) 25 All., 48 ; (1901) 5 C.W.N., 559 ; 
(1907) 6 C.L.J., 404 ; (1912) 16 O.L.J., 552 ; (1910) 8 I.C., 1178 (Nagpur).] 

[925] APPELLATE CIVIL. 


The 28tli April, 1809. 

Present : 

Sir Francis W. Maclean, K.C.I.E., Chief Justice, 
AND Mr. Justice Banerjee. 


Durga Charan Naskar Defendant 

versus 

Dookhiram Naskar Appellant.'* 


Pauper Suit — Application for leave to appeal as a pauper — Time of presentation 
of memorandum of appeal —Consent of the applicant to pay sutficicni 
Court fee after the Statutory period of limitation — Sufficient cause — 
Limitation Act (XV of 1877), section 5 — Civil Procedure 
Code (Act X/Vof 188:^), section 68‘^A, 

A suit was brought in forma pauperis on behalf of a minor represented by his nest friend 
in the Court of the Munsif, and it was dismissed under some alleged compromise. An appeal 
was preferred to the District Judge within time, but the memorandum of appeal was insudi- 
oienily stamped. An application was also hied with the memorandum of appeal for leave to 
appeal in forma pauperis. At the time of the hearing of the said application objection having 
been taken by the respondent that the minor had become entitled to certain immoveable pro- 
perty, those representing the minor offered to pay proper Court fees on the mcmcrandum of 
appeal within a month. The Court allowed that to be done in the presence of both parties 

• Appeal from order No. 39.) of 1898, against the order of Babu Balloram Mulliok, 
Subordinate Judge of 24-Pergunnrths, dated the28tb of July 1898, reversing the order of Babu 
Bofihi Kumar Ghose, Munsif of Alipur, dated the 2nd of September 1897. 
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and Admitted the appeal. The Court fees were also paid within the time allowed. On an 
objection by the defendant, appellant in the High Court, that the appeal by the plaintiff in 
the Lower Appellate Court was out of time, 

Held, that, inasmuch as the appeal was admitted by the District Judge without any 
objection from the defendant, the case came either under section 5 of the Limitation Act or 
under section 5811 A of the Civil Procedure Code, and, therefore, the appeal was not out of 
time. 

This appeal arose out of an action brought by the plaintiff, a minor, in formd 
patiperis for recovery of possession of certain immoveable property which was 
sold by his mother to defendant No. 1, on the allegation that the kabcUa 
executed by her was a fraudulent and collusive document, and that she had no 
legal necessity for the said sale. After the trial had gone on to a considerable 
length the suit was dismissed under some alleged compromise by [926] the 
Munsif on the 2nd September 1897. The decree was passed on the 13th 
September. Against this order an appeal was tiled on the 25th September 1897 
by a different guardian of the minor appointed under the order of the District 
Judge, but the memorandum of appeal was insufliciently stamped. With the 
memorandum of appeal an application was also filed for leave to appeal in 
formd pauperis. At the time of the hearing of this application before the 
District Judge, an objection having been taken on behalf of the defendant that 
the minor had become entitled to certain immoveable property, the guardian 
offered to pay the proper Court fees on the memorandum of appeal within a 
month. The Court allowed that to be done in the presence of both parties 
and admitted the appeal. The Court fees were paid within the time allowed. 
The appeal was transferred from the file of the District Judge to the Subordinate 
Judge. A preliminary objection was taken on behalf of the respondent to the 
hearing of the appeal on the gicurd that it vas filed out of time. The 
Subordinate Judge overruled this objection, and on the merits he found in favour 
of the plaintiff and remanded the case to the Court below for proper trial. 

Against this order of remand the defendant appealed to the High Court. 

Dr. Ashutosh JUookcrjec for the Appellant. 

No one appeared for the Respondent. 

The following judgments were delivered by the High Court (Maclean, C.J., 
and BANERJEfJ, J.) 

Maclean, C.J.~<This is an appeal from a decision of the Subordinate 
Judge of the 24-Pergunnah6, dated the 28th July 1898, and the only point 
discussed before us is that of limitation, in other words, was the appeal out of 
time ? 

The following are the admitted facts. The decree in the suit, in which the 
present appellant, a minor, suing b> a next friend and in forma pauperis, was 
plaintiff, was passed on the 13th September 1897, and the suit under some 
alleged compromise, was dismissed. The memorandum of appeal was filed 
on the 25tfa September 1897, and the memorandum was stamped, but not 
[927] sufiBciently stamijed. With this memorandum was filed an applioation 
on behalf of the appellairt for leave to appeal in formd pauperis. There appears 
to have been some delay, or perhaps negligence, on the part of those acting for 
the minor in bringing on this application, and it was not heard until the 23rd 
December 1897, when notice was ordeied to be served upon the defendants, 
including the present appellant. Notice was served, but they did not appear 
until the 12th March 1898, when they alleged that the infant bad b^ome 
entitled to certain immoveable piopcity, and that conse(]uently be ought not 
to Lo allowed to pjosecute the appeal in lormd pauperis. The matter came on 
for hearing on the 2lBt March 1898, before tbe District Judge, when those 
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representing the minor, not desiring, possibly, to contest the allegation as to 
the infant having pro^rty, offered to pay the proper Court fees on the memo- 
randum of appeal within a month, and, in the presence of both parties, the 
Court allowed that to be done, and admitted the appeal, and the Court-fees 
were actually paid on the 19th April 1898. 

It is now said that the appeal is out of time, and that it must be taken 
to have been filed as on the date when the Court-fees were actually paid, 2 .e., 
on the 19th April 1898, which would be out of time, and not on the 25th 
September 1897, when the memorandum of appeal was filed. 

There is some conflict of view upon the point in the reported cases in the 
various High Courts. The appellant is supported by the cases of Abbasi Begam 
V. Nanhi (1896) I. L. R., 18 All., 206 (208), and Balkaran Bai v. Gobind 

Nath Tiwari, (1890) I. L. R., 12 All., 129 (144), and also relies upon the case of 
Duncan v. Bhoyro Prosad, (1895) I. L. R., 22 Cal., 891. The respondent is 
not represented before us, but the case of Bai FuL v. Desai Manorbhai 
Bhavanidas, (1897) 1. L. R., 22 Bom., 849 (855), has been referred to by the 
learned Vakil for the appellant as a distinct authority in his favour, whilst 
possibly he may place some reliance upon the principle of the Privy Council 
case of Skinner v. Orde, U879) L. R.. 8 I. A., 126 : I. L. R., 2 All., 241. But 
having regard [ 928 ] to the particular circumstances of this case, 1 scarcely 
think it is necessary to go into these cases. We are here dealing with the case 
of a minor not of an adult litigant. A minor of tender years— in the present 
case it does not appear what his age is, though it is said he is near his majority 
— can know nothing about his property, and those acting for him may not 
know much more. Here the minor had been allowed to conduct the suit in 
forma pauperis, and there is nothing to show that those acting for him knew 
that be had come into any property when the appeal was presented. It is 
not unreasonable that his advisers, seeing he had been allowed to sue in the 
first Court in formd pauperis, may have supposed that the same liberty 
would be given as regards the appeal, and that the memorandum cf appeal 
was insufficiently stamped on this view. Again, the District Judge has 
admitted the appeal without any objection from the present appellant. 
No objection was then taken that the appeal ought not to be admitted 
on the ground that it was out of time. Under these circumstances it must, 
I think, be taken that the District Judge thought that the appeal ought to bo 
admitted, and that a case had been made out under section 5 of tlie Limitation 
Act of 1877 for its admission, or that it came within the purview of section 
682A of the Code of Civil Procedure. Under those circumstances I am not 
disposed to bold that the appeal was out of time. The present appeal must 
be dismissed. 

Banerjee, J.— I am of the same opinion. The only point urged before 
us is that the appeal before the Lower Appellate Court was barred by limitation. 
The ground upon which the learned Vakil for the appellant contends that that 
appeal was barred is, that the appeal was originally presented upon an insuffi- 
ciently stamped paper, along with an application for leave to appeal in forma 
pauperis, and the deficiency in the Court fee stamp was not supplied until after 
the time for appealing had expired. 

I do not consider this contention sound. For, though the Lower Appellate 
Court had not, under the present law, the same power that a Court of Appeal 
had under section 371 of Act VIII [ 929 ] of 1859, of allowing an applicant 
for leave to appeal in forma pauperis, after the application was rejected, a 
reasonable time for preferring the appeal on a proper stamp, it had power, 
under section 682A of the present Code of Civil Procedure, to grant such 
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reasonable time, when the insufficiency of the stamp upon the memorandum 
of appeal was caused by mistake on the part of the appellant. It had power 
also under section 5 of the Limitation Act to admit the appeal out of time 
if there was sufficient cause shewn for the delay. And the question is, whether 
it can be said that, in the present case, the insufficiency of the stamp was 
caused by a mistake on the part of the appellant, or whether it can be said 
under the circumstances of the case that there was sufficient cause shewn 
for the delay. 

Now this is how the facts stand. The appellant in the Court below, who 
is a minor represented by his next friend, and who was the plaintiff in the 
first Court, was allowed to sue i?i fomid pauperis in that Court. He preferred 
the appeal on an insufficient stamp, along with an application for leave to 
appeal in formd pauperis ; an objection was taken by the other side against his 
being allowed to do so. on the ground of his having acquiiod some property 
subsequent to the institution of the suit ; he then offered to put in the 
necessary Court fee ; and time was allowed to him to do so. The insufficiency 
of the stamp upon the memorandum of appeal was evidently caused in this 
instance by the appellant thinking, erroneously as it novv turns out to be, 
that he was entitled to appeal in forvia pauperis, and I do not see any reason 
why a case like this should be deemed not to come within the scope of either 
section 582A of the Code of Civil Procedure or of section 5 of the Limitation 
Act. As I understand those provisions of law, tliey are evidently intended to 
cover a case like this, as well as other cases, where the insufficiency of the 
stamp upon the memorandum of appeal is duo to mistake, or where there is 
other good and sufficient cause for not presenting an appeal in proper form in 
time. For if the case of an unsuccessful application for leave to appeal in 
forma pauperis were held to be outside the .scope of these provisions, the result 
will be this, that, however honest the impression of an applicant for leave to 
appeal in forma pauperis [930] may be, that he ought to be allowed to appeal 
as a pauper, unless his application is either granted or rejected before the time 
for appealing expires, his appeal will be altogether barred by limitation and he 
will have no chance of preferring an appeal upon a proper stamp. It would 
be unreasonable to hold that every applicant for leave to appeal as a pauper 
must anticipate the decision of the Court, and that he must lose his right to 
appeal altogether unless ho can be sure that his application for leave to appeal 
as a pauper will be granted. The case, therefore, comes either under section 
582A of the Code of Civil Procedure or under section 5 of the Limitation Act. 

It was lastly argued that the Lower Appellate Court has not found that 
the insufficiency of the stamp on the memorandum of appeal was in this case 
caused by mistake ; or that there was sufficient cause shewn for the delay io 
presenting the appeal on a proper stamp. To that the answer is, that the 
appeal was admitted by the District Judge in the presence of the pleaders of 
both parties, and no exception was then taken. The Court admitting the 
appeal had power to do so under section 582 A of the Code of Civil Procedure, 
or under section 5 of the Limitation Act : and under the circumstances of this 
case I do not think it is open to the appellant before us novv to contend that, 
because the Lower Appellate Court has not expressly found that the insuffici- 
ency of the stamp was caused by mistake, or that there was sufficient cause 
shewn for the delay in presenting the appeal on a proper stamp, we are to hold 
that the appeal was barred. 

There is no suggestion, nor can there bo any, that the appeal was presented 
on an insufficient stamp, on behalf of the minor appellant, otherwise than under 
an honest mistake. We must take it that in admitting the appeal, the District 
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•Judge exercised the power that he possessed under section 582A of the*Code 
of Civil Procedure or under section 5 of the Limitation Act. The view I take 
is to some extent supported by the case of Bai Ful v. Desai Manorbhai 
BhuvutiiddSf (1897) I. L. H., 22 Horn., 849. The case of Aubhoya ChutuDcyv^ 
BissBsswdvif (l897y I. L. R., 24 CaL» 889, cited for the appellant, is distinguish- 
able from the present, as that was a case not of an appeal, but of a 
suit to which the provisions [981] of section 582Aof the Civil Procedure Code, 
and of the second paragraph of section 5 of the Limitation Act do not apply. 
The same remarks apply to the case of Abbasi Begam v. Nanht Begam, (1896) 
I. L. B., 18 AIL, 206, cited for the appellant. And as regards the case of 
Balkaran Bai v. Oobind Nath Tiivari, (1890) I. L. B., 12 All., 129, cited for 
the appellant, I would observe that that was decided before section 582A was 
enacted, and the facta of that case were such as excluded the application of the 
second paragraph of section 5 of the Limitation Act to it. 

S. C. G. Appeal dismissed. 


NOTES. 

[ The following decisions were similar : — (1898) 22 Bom., 849 ; (1904) P.R., 84 ; (1904) 
26 All., 329 ; (1911) 13 I.C., 73. See also (1910) 13 C.L.J., 78. 

A wide discretion is given to the Courts to permit the making up of deficiency in Court 
foes in sec. 149 of the Civil Procedure Code, 1908.] 


[26 Gal. 931] 

The ICth June, 1899. 

Present : 

Mr. Justice Macpherson and Mr. Justice Stevens. 

E. Christien Plaintiff 

versus 

P. J. Delanney Defendant.’' 

Foreign Court, Jurisdiction of — Private International Lau —Suit in British 

Court on foreign judgment — Territorial jurisdiction— British subject — 
Domicile — Nationality — Indian Evidence Act (/ of 1872), section 
38 — Decree of Foreign Court, as Evidence in Court in 
British India — Civil Procedure Code (XIV of 
188Q), section 13, 

A foreign Court has no jurisdiction over a person who is a British subject domiciled and 
residing in British India, who was not within the territorial jurisdiction of that Court either 
at the time when a suit was brought against h’m or previously, and who never subjected 
himself by any^act of his, such as by appearing and defending the suit, to the jurisdiction 
of that Court. A decree passed by a foreign Court against such a person cannot be given 
•fleet to in a Court in British India. 

Even if there be in such a case any special 'territorial legislation giving jurisdiction to 
the foreign Court, such legislation cannot be recognised by a Court in British India. 

Nationality is determined by birth on the soil and not by citizenship by descent. 

~ * Apmal from Appellate Decree No. 36 of 1898, against the decree of B. G. Geidt, Esq., 
District Judge of Tipperah, dated the 18th of November 1897, reversing the decree of Babu 
Oopal Chunler Banerjee, Subordinate Judge of that District, dated the 26th of March 1896. 
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CfiBXSTlEN V. 


A statement contained in an unauthorised translation of the Oode Napoleon as to 
what the French law is on a particular matter, is not relevant under section 88 of the 
Evidence Act. 

There is a distinction between a case in which a defendant puts forward a foreign judj;* 
ment as a bar to a suit under section 13 of the Code of Civil [988] Procedure, and a case in 
which a plaintiff seeks to enforce a foreign judgment. In the former, it may fairly be 
supposed that the parties submitted to the jurisdiction of the foreign Court. 

Ourdyal Singh v. Raja of Faridkot, (1894) I. L. R., 22 Cal., 222 : L. B. 21 1. A., 171, 
followed. 

Joseph Pierre Delanney. sod of a French subject, who had come to the 
district of Gomilla and acquired property in that district, was born and resided 
permanently in the same district. His father died in Comilla, but was buried 
at Chandernagore, a French territory. Joseph Pierre Delanney died in France, 
to which country he had proceeded for a cure, but his body was brought to 
Chandernagore and buried beside that of his father. He died on the 23rd 
December 1876, having made a will and a codicil, whereby he appointed his 
wife Eleanor Jessie Delanney, executrix, and Mr. J. S. Thorpe, executor thereof, 
and probate of the same was granted by the High Court at Calcutta on the 4th 
April 1877, to the said Eleanor Jessie Delanney alone. The testator left a 
son, Pierre Joseph Delanney, the defendant in the present suit, and two 
daughters. The son was born in Comilla, and has been permanently living 
there. He calls himself a British subject, and does not, it appears, even know 
the French language. Although it was provided in hie father's will that he 
was to be appointed executor on his attaining his 22nd year, and although he 
was 29 years of age at the time of the suit, no probate was granted to him, 
and his mother was still acting as executrix, though he was managing the 
estate for her. 

By the said will, the testator directed the payment of the sum of Bs. 100 
per month to Madam Verjinie Montie, a lady residing at Chandernagore, for 
her life. Madam Montie died in July 1893, and at that time there was due 
to her the sum of Es. 2,500, on account of the annuity payable under the will. 

The plaintiff, Emilie Christien, a resident of Chandernagore, brought a 
suit against the present defendant in the French Court at Chandernagore, for 
the said sum of Bs. 2,500, on the allegation that she was the universal legatee 
of the said Madam Montie under a will made by her. The defendant was 
served with a summons, but did not appear, and judgment was given against 
[983] him in his absence on the 16th September 1893 for the sum claimed 
with interest and costs. 

Upon this judgment and decree passed by the French Court at Cbander- 
nagore, the plaintiff instituted the present suit in the Court of the First 
Subordinate Judge of Tipperah for recovery of the sum of Bs. 2,727-10-0 from 
the defendant. The defendant, amongst other things, contended that the 
Chandernagore Court had no jurisdiction to make the said judgment, which 
was not binding on him, and that no decree could be passed against him, as 
he was not yet legally in actual possession of the es late left by his father. 
The Subordinate Judge decreed the suit, holding that the French Court had 
jurisdiction to make the said judgment, which was binding on the defendant, 
but disallowed the interest decreed by the French Court. 

Thereupon the plaintiff appealed to the District Judge against the order 
disallowing interest, and the defendant also preferred a cross-appeal on the 
main ground that the decree of the French Court was made without jurisdic- 
tion. The District Judge decreed the cross-appeal and dismissed the plaintiff's 
appeal, holding on the facts that ** the defendant is a British subject, and 
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that therefore any jurisdiotion which the French Courts assume to exercise 
over him while outside their territory, cinnoc be recognised in our Courts.” 

The plaintiff appealed to the High Court. 

Babu Nil Madhuh and Bihu Shib Ohundfir Palit, for the Appellant. 

The Officiating Advocate- General (Mr. J. T. Woodroffe)^ and Bahu Baikant 
Nath Dans, for the Respondent. 

In the course of the arguments, Babu N}1 Madhuh iJuse relied upon 
articles 10, 15 and 17 of an English Translation of the Code Napoleon, by 
Robert Samuel Richards. Esq.. M.A., Barrister at-law, published in London, 
but not under the authority of the French Governmenr.. 

The Officiating Advocatc-Ge7ie) al objected that, under section 88 of the 
Evidence Act, the i)ook could not be referred to in Court. 

[934] The judgment ot the High Court (Macpherson and Stevens, JJ.) 
was as follows : — 

This suit vvas brought to enforce a judgment which the appellant had 
obtained against the respondent in the French Court at Chandernagore. The 
District .ludge, reversing the decision of rhe Subordinate Judge, dismissed the 
suit on the ground that the Cli indernag ore Court had no jurisdiction over the 
respondent, who is a resident of the Tippers h district. 

The appellant and her aunt. Madame Montie resided in Chandernagore, 
which is a French territory. Madame Montie wa< entitled under the will of 
the respondent s fatfier to a monthly allovvance of Ks. 100, and at the 'irne of 
her death Rs. 2,500 was due to her on that account. The appellant, claiming 
to he entitled to tliatsum under her aunt's will, brought an action against the 
respondent in the Chandernagore Court and obtained the judgment which it 
is sought to enlorce in the present suit. The respondent was served with a 
summons, hut did not appear in the Ch,in(leniagi)re Court and the judgment was 
given against him in liis absence. 

The respondent never rtisided in ihe Froneb territory at Chandernagore or 
subjected himself liy anv acts of his tc» the jurisdiction of the French Court 
established there, aiul In? is, the Judge finds, a British subject domiciled in 
British India. It is found tlmt the respondent’s grandfather was a French 
subject, who came to Comilla, acquirtnl property in the Tipperah district, and 
died there, but was buried at Chandernagore : that the respondent’s father 
waft born and permanently residfd in the Tip))erah district, but died in France, 
to which country Ijo had proceeded for a cure, and that his body was at his 
own request brought to Chandern -goro to be laid beside tlmt of his father ; 
that the respondent bom and live.s permanently in Comilbi, does not even 
know the French language, and calls himself a British subject. 

On these facts we think Ihe District Judge was right in finding that 
the respondent was a British subject domiciled in British India. In Wesu- 
lako on Private International Law, 3rd Edition, page 323, it is said : 
** British nationality results from hii’tfi in tlie [935] British dominions, 
except in the case of a child horn to an enemy father at a place in 
hostile occupation.” Birth on the soil and not citizenship by descent 
determines the nationality. It is argued, however, that the respondent, 
although he may be a British subject, is still a Frenchman, who owes 
allegiance to the French Governmenb, and that as such the French Court at 
Chandernagore had jurisdiction over him, wherever he resided. In support of 
the contention that he is still a Frenchman we were referred to a passage in 
an unauthorized translation of the Code Napoleon. This is not a work to which 
under section 36 of the Evidence Act we are in a position to refer, and no 
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authorised edition of that Code has been put before us. Assuming, however, 
that according to French law he is still a Frenchman owing allegiance to the 
French Government, he is domiciled in British India and is, according to the 
passage quoted from Westlake, a British subject. No authority has been 
shown us for the contention that the Chanderriagore Court has jurisdiction 
over him, even if he is a Frenchman residing in British India, much less if be 
is a British subject domiciled there. We do not know what the French law 
on the subject is, as there is no evidence about it. The respondent was not 
within the territorial jurisdiction of the Chandornagore Court, either at the 
time when tlie suit was brought or previously, and if there is any special 
territorial legislation giving jurisdiction to the Chandernagore Court over persons 
. permanently residing in foreign territory, it has not been brought to our notice, 
and it would, moreover, be a legislation which could not, we think, be 
recognized by a foreign Court within the jurisdiction of which the respondent 
resided. 

Section 13 of the Code of Civil Procedure enacts that where a foreign 
judgment is relied on the production of the judgment duly authenticated is 
presumptive evidence that the Court which made it had competent jurisdiction. 
That section relates to matters of res judicata, and there is, we think, a distinc- 
tion between a case in which a defendant puts forward a foreign judgment as a 
bar to a suit and a case in which a plaintiff seeks to enforce a foreign judg- 
ment. In the former it may fairly be supposed that the parties submitted to 
the [936] jurisdiction. But even if there is any presumption in the present 
case in favour of the jurisdiction of the Chandernagore Court, that has, we 
consider, been sufficiently rebutted by the facts found. 

This case is undistinguishable from the case of Gurdyal Siimh v. Haja of 
Fandkot, U894) 1. L. K., 22 Cal., 222 : L.R., 21 I. A., 171, in all respects save 
this, that in the latter case the defendant was unquestionably not a subject of 
the Foreign State, in the Court of wliich the judgment sought to be enforced 
was passed. We think that on the farts found in this case and in the absence 
of any evidence to prove that the French Court had jurisdiction over the respond- 
ent, there is no ground foi’ drawing any distinction. It is difficult, moreover, 
apart from all other considerations, to understand how the Chandernagore 
Court, had any jurisdiction over the cause. The obligation under which the 
money was payable was not incurred in the Chandernagore territory, and it 
cannot be said that the money was payable there merely because the donee 
resided there. We may add also that the decree is not one which a Court in 
British India could propeiI> have made against the respondent. His mother 
was executiix of his father’s will; she had taken out probate of it, vras still 
living in the Tipperah district, and apparently acting as executrix. The respond- 
ent was only one of the beneficiaries under the will, and if he was assisting 
his mother in the management of the property or oven actively managing it, he 
was not the person who was in law rosj^nsible for the debt. 

It is enough, however, to confirm the judgment of the District Judge on 
tlte ground on which it proceeded, viz., that the Chandernagore Court bad 
no jurisdiction over the respondent, or at least no jurisdiction which a Court 
in British India would recognize. 

The appeal is dismissed with costs. 

M. N. R. ’■ ■■■ Appeal dismissed. 

If 0T!E8 

• [Ste the Notes to 22 CaJ.. 222. 

In (1901) 28 Cal., 641, the jurisdiotion of KnglisU Courts over natives of British India was 
recognised as having the express authority of the British Parliament which has legislative 
authority over them. See, however, Taruri VUwanaUia v. Ksymer (1914) 27 670. 
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Ab regards the case of enforocmoDt of a foriegn decree by execution upon transfer, fee 
also 27 636. 

As regards what constitutes submishiou to jurisdiction, see also 37 Mad., 163. 

As regards Nationality in its relation to jurisdiction of Civil Courts, see also 26 I.C.. 367 
(Madras).! 


[ 937 ] The 30th June, 1899. 

Prksent : 

Mr. Justice Macpherson and Mr. Justice Stevens. 

Sadagar Sircar and another Principal Defendants 

versus 

Krishna Chandra Nath Plaintitf.'*' 

6'a/ti Jar arrears of Rent — Bengal Tenancy Act {VIII of 1885), Chapter XIV 
and sections 05, 188 — Sale of occupancy dioldinq in execution of decree 
for rent hy one of several joint landlords — Arrears of rent of separate 
share —Execution of decree for rent — Joint landlords — Transfer- 
ability of occupancy ‘holding — Bengal Act VIII of 1809, 
sections 59, 04 — Landlord and tenant — Want of 
saleable interest in iudgment-dehtor — 

Rights of purchaser. 

The Bengal Ten4incy Act does nut contcnipliilu or provide lor the sale of a holding at the 
instance of oiieonl> of .several loiiit l.iiidlords who hds ohiAi.iod a decree for the share of the 
rent sep.irately due to him ; .such a sile must be under the. provisions of the Civil Procedure 
Cf^de, and would not c.irrv with il the special incidents attaching to a sale under the Bengal 
Tenanev .Act. 

When, therefore, .in occupancv-huUling, n >1. trau^f^-.r.ible by custom or local usage, is 
sold in execution of a decree obtained bv one of v?vcr.» I joint landlords for the share of the 
rent separ.itely due to him, the par .’h iscr ur**-. n Jihin^ by his purcha«>c, the judgment- 
debtor having no saleable interest in the holding. 

Dem Madhnh Roy v Juod .l.i Sircar, (1S90) 1. L. K , 17 Cal., 390, lollowed. 

Jawadnl fiitq v. Rim iJas Saha, (1890) 1. L. R . 21 Cal., 143, distiugui.shed. 

Bhiram Ali Sh'iik S hihdar \ . Gopi Knnth Shaha, (1897) I. L. R., 24 Cal., 355, and 
Han Chnran Bose v. Runjit Simjh. (1896) I. L. R., 26 Cal., 917 note, referred to. 

An estate in the District of Myiiionsingh, Paigana Hossain Shahi, helonged to 
five proprietors, and two persons, Niimohun Natli and Nilkoinul Nath, had 
an occupancy-holding in the estate. One Jlarro Ivishore Dey hold an tjara 
lease of a 13-anna and odd gunda share under some of the proprietors of the 
estnte. He obtained a decree against the Natlis for arrears of rent due on 
account of his share, and in execution of the decree the said [ 938 ] holding was 
sold and purchased by one Krishna Chandra Nath in the name of the said 
Harro Kishore, on the 28th January 1889, corresponding to the Kith Magh 1295. 

The plaintiff Krishna Chandra Nath institulod three suits, out of which 
these appeals arise, in the Court of the Munsif of Kishoregunge, against several 
defendants, on the allegation that ho was dispossessed on different dates by 
the defendants from three out of the ‘^even plots of land composing the entire 

♦Appeal from Appellate llocroo No. 1590 of 1897, against the decree of Babu Gopal 
Chundcr Boro, Subordinate Judgi* » f Mymcn^iTlgh, dated the 15th of ^lay 1897, reversing the 
dttrtt f‘f Babu Tiiu-on Ch<-\vdbiy, Miiosif of Kisliorugunge, dated the loth of June 1896. 
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holding he had purohAsed, and of which he had obtained possession, fiaol^ 
suit related to one plot of lanil, and the dispossessions were alleged to have 
been elVected, in suit No. 155, in Baisak 1297, in suit No. 156, in Bhadra 1298, 
and in suit No. 74. in Falgun 1300. The plaintiff prayed for declaration of 
his title and recovery of possession of the disputed lands. The suits were 
instituted on the 18th Bhadra 1302, corresponding co the 4th September 1895. 

The contesting defendants in the several suits alleged, amongst other 
things, that the suits were not tenable in the absence of the landlords who 
were not nnide parties ; that the was not saleable either by custom or by 
law : that the plaintitt’s purcliaso vvas never acknowledged by the landlords; 
and that they, the defendants, held the lands under settlements made by the 
landlords, in suits Nos. 155 and 74, the further defence was made that they 
were barred hy limitation. The plaintill in the course of the pleadings further 
alleged that his purchase had been leeogriised by tlie landlords prior to the 
several dispossessions, and that they liad received rent from him. 

All the suits were dismissed by the Munsif, who held that although the 
suits were not barred by limit ition. they must fiil, as the phiintiti' Was unable 
to prove that he ])urchased in auction the riglit of the Naths to tfic lands in 
dispute, and tliat he was recognized tiy the landlonl-i. as the occupancy-holding 
in dispute was not transferable by custom or usage, and as the landlords 
had not been made parties to the suit^. 

The plaintiff appealed to the Subordinate Judge of Mymensingh, who set 
aside the decrees ot tlic Munsif and decreed the [939] suits on the grounds 
mentioned in the judgment of the High Court. 

The defendants appealed to the lligii Court. 

Bahu Dwarka Ndih i'kdkrdctu'li, arul Biba Jofjffi^ind (jfwsa, for the 
Appellants. 

Babu Gohind Chuadcr iJey Iloy, for the Respondent. 

The judgment of the Fligh Court (Hacpherson and Stevens, JJ.), was 

as follows 

The respondent in each ol tlicse cases claimed a plot of land which 
formerU formed a part of the holding cf persons called Naths who had aright 
of occupanc\ in it. The holding appertained to an estate, of w hich there were 
five pr*)i)rieLors having different shares. The ijaradar of a 13-anna odd 
gunda sliaie belonging to some of those propiietors got a decree against the 
Naths for the rent due f>n account of his share, and in execution of that decree 
the holding was sold on the 28th Jaiiuarv 1889 (IBtli Magh 1295J and pur- 
chased, as the Subordinate JudLie find'^. hy the respondent. The respondent said 
he gob into jx^ssessioii of tliese plots and held possession as a recognised tenant 
till he was dispossessed hv the aDpellaiit and otliers in one case in Bysack 
1297, and in the other in Bhadra 1298. The nuiis were instituted on the 18th 
Bhadra 1302, hut none of the landlords of tlie holding are parties to them. 
The api)0llants claimed to be in possession under settlements obtained from 
the landlords and denied the respondent’s alleged possession or disposnession. 
Thev also said that the respondent having |»urcbased a non -transferable 
bolding had acquired nothing by his purchase : that the landlords were neces- 
sarv pirtios to the suitr» ; and tliat the suits nut having been brought within 
two vears of the allege<l date ol disp )sse.s.sion w'ere barred by limitation under 
article 3, schedule 111 of the Bengal Tenancy Act. 

‘ The Munsif dismissed the suits, liut the Suhordinate Judge ha8 reieraed 
hirtdcirision nid given the respondent a decree in each case, bolding that the 
suits w^ere within time ; that the landlords wore not necessary parties ; and 


r04 



KRISHNA cha]!IdRa math [1899 1 l.L.B. 26 Cal. 940 

that the reepondeiit, alth.iugh he purchased at a sale in execution of a decree: 
obtained by one of several joint landlords for a fractional share of the rent, 
[ 940 ] purchased the occupancy- holdin;^ and got a good title to it. The- 
correctness of his decision in ’iill t ie 40 points is now questioned. 

We must take it that the Naths had no transferable right in the holding 
in question. The Munsif found this on an issue raised. The Subordinate 
Judge says the question is immaterial and docs not deal with it, hut we gather 
from his judgment that he did not intend to disrurb the Munsif’s finding, and 
it is not at all clear that the correctness of this was challenged. The case 
seems to have been argued on the assumption tJiat the holding was not 
transferable by custom or local usage. 

It is hardly necessary to cite authority for the general proposition that an 
occupancy-holding only becomes transferable by custom or local usage, but we 
may refer to the recent case of Bhiram An Shatk Shtkdar v. Gopi Kanth Shaha^ 
(1897) I. L R., 24 Cal., 355, in which a non-transferable holding was sold in 
execution of a decree for money, not rent, obtained by a creditor against the 
tenant. That case does not, hovvevor, touch the question now' raised as to the 
effect of a sale of a non-transferablo occupancy-holding in execution of decree 
obtained by one of several joint landlords against the tenant for the share of 
the rent separately payable to him in respect of the holding. If this was a sale 
under the Tenancy Act antliorizod by section 65 of that .Act, the purchaser 
undoubtedly purchased the holding and got a good title to it. If it was not 
such a sale the purchaser is, it seems to us, in the same position as any other 
person who purchases at an auction-sale a property in which the judgment- 
debtor to whom it belonged had no translerable interest. 

There may be cases in which all the persons under whom a rai^at holds 
land are not jouib landlords within ih(3 meaning of the Tenancy Act, but this 
is nob one of them, and n<> such question has been raised. The circumstances 
that ijarada) collected sepanilelv from the raiyatshis share of the rent did 
not have the effect of creating a separate and distinct tenancy under him. 
The holding, notwitlistanding that, continued to he one entire holding on all 
the joint landlords. This principle was recognised [ 941 ] ID tlie recent case of 
Han Chamn Done v liunjU Snnjh, UH96) I.L.R., 25 Cal., 917, note, and there 
is apart from that case ample authority lor it. Under the tormer Tenancy Act 
(Bengal Act VIII of 1869) an occupancy raiyat could be ejected from his hold- 
ing in execution of a decree for ai rears of rent due in respect of it. Sections 
59 and 64 of the same Act made under-tenuros which w'ere transferable by the 
title-deeds or custom of the country saleable in execution of decrees for arrears 
of rent due in respect of them ; but .section 64 expressly provided tiiat w'hen 
such an under-tenure was sold in execulion of a decree obtained 1)> a fractional 
shareholder for money due to him on account ( f his shaie of the rent, it 
should be sold not under the i)iovisi(ms of the Act, hut under the ordinary 
procedure of the Court, and that the sale should have all tin* incidents attached 
to such a sale. Section 65 of the present Tenancy Act prohibits ejectment for 
arrears in the case of a tenant wlic» is a permanent tenure-lioldoi*, a raiyat 
holding at fixed rates, or an occupancy raiyat. and enacts that “ his tenure or 
holding sliall be liable to sale in execution of a decree for the lent thereof, and 
the rent shall be a first charge thereon.” Chaptei XIV contains provisions for the 
SfiLlt) of tenures and holdings in cjxccution of such decrees, and undoubtedly, we 
think, relates only to sales of the kind authorized by section 65. This section 
makes no distinction between transferable and non-transferable holdings and 
tenures, and the Act contains no special provisions for the sale of a tenure or 
holding in execution ot a-de cree obtained by one of several, joint landlords for 
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money due bo him in respect of his share of the rent of such tenure or holding. 
Section 188 enacts, however, that when there are several joint landlords they 
must all join in doing anything which under the Act a landlord is authorized 
or required to do. Beading this section, as we consider it must be read, in 
connection with section 65 and Chapter XIV, it follows that the sale authoriz- 
ed by section 65 is a sale of the tenure or holding at the instance of ail the 
joint landlords in execution of decree obtained by them for the rent of it, and 
that the proceedings required to be taken under Chapter XIV must similarly 
be proceedings taken by all of them. The Act does not, we think, contemplate 
or provide for the sale [9412] of a tenure or holding at the instance of one only 
of several joint landlords, who has obtained a decree for the share of the rent 
due to him. Such a sale must, it seems, be under the provisions of the Civil 
Procedure Code, which by section 143 are applicable to all suits under the Act 
except when declared inapplicable, and it would carry with it all the incidents 
attached to such a sale, and not the special incidents attaching to sale under 
the Act. 

This view of the law seems also consistent with the general scope and 
policy of the Tenancy Act, which is to make all the joint landlords act together, 
and not to allow any one of them to act as if he was the sole landlord. The 
construction which the Subordinate Judge has put upon section 65 would lead 
to much litigation and many dilhculties. 

The decision of the Full Bench of this Court in Bcm Madhicb Boy v,Jaod 
All Sncar, (1S90) I. L. R.. 17 CaL, 390, has also an important bearing on this 
case. There a fractional co-sharer attached a tenure in execution of a decree 
which he liad obtained for his share of the rent of it, and it was held that the 
attachment was not one contemplated l)y section 170 of the Tenancy Act. 
PetHEH.am, C.J., said, citing section 188, “ whore laudords are seeking to take 
the bonelib of this Act, they must act in concert , and where one of several 
co-sharers in a zemindari thinks fit to pursue his remedies to recover his share 
of the rent, lie must pursue them under the ordinary law of the country, and 
independently of the Bengal Tenancy Act.” It must follow that a sale in 
execution of such a decree is not a sale undei’ the Act. We say nothing, it not 
being necessary, as to the ijossible ettect of a decree obtained by one of several 
joint landlords in the presence of all of them for the entire rent of a holding 
or tenure. 

The Subordinate Judge has> cited as an authority in support of his view 
the case of J a wad id Huq v. ICain Dan Saha, (1896) 1. L. R., 24 Cal., 143, and 
it has also been referred to bore. That was not a Full Bench case, but it 
was decided by a Bench of five Judges. All that was decided was that if one 
of several co- proprietors of an estate purcliased an occupancy- holding, that 
occupancy -right ceased to exist by the operation of section *22, sub-soction 2 
of the Bengal Tenancy Act, [943] but that the holding was not annulled. That 
case has no application to the present one. it was never suggested in that 
case that the occupancy-holding, which liad been sold in execution of a decree 
obtained by the purchaser for his share of the rent was not a transferable one. 

We find then that this holding was not and could not have been sold 
under the provisions of the Tenancy Act in execution of tlie decree which the 
ijaradar had obtained against the tenant for liis share of the rent. It was 
sold in the same way that any other propurtA would he sold in the execution 
of a*decrce of a Civil Court, and as the judgment-debtor to whom it belonged 
had no transferable right, the purchaser acquired nothing by his purchase. It 
may be said of course that the ijarndnr by causing the bolding to be sold 
consented to the sale, but the consent of one of scA'eral joint landlords cannot 
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bind the others or persons claiming under them, and it is not even found that 
in such a matter and' in this case the consent of the ijaradar would bind his 
lessors, some of whom, so far as we can gather from the confused facts, appear 
to be supporting the defendants. 

We cannot on the facts as found interfere with the Subordinate Judge’s 
decision on the question of limitation, but we must say that it is not easy to 
understand what really happened on the position of the parties with reference 
to the landlords, and also that he has dealt rather summarily with the evidence 
which was criticised at great length and disbelieved by the Munsif. The land- 
lords are not necessary parties in the sense that the suit could not bo tried in 
their absence, but if the defendants are in possession under a. settlement secured 
from the landlords a decree against thedefendants alone may not be of muchuse. 

Although the plaintiff’s title by purchase fails the Munsif says he claimed 
also under a settlement obtained from the landlords. This was considered at 
some length and found not to be proved. The Subordinate Judge has not gone 
into this part of the case. He found a title by purchase, and said that the 
question of recognition or non-recognition by the landlords was immaterial. 
Apparently, however, judging from what he says on the question of limitation, 
he considered that there had been some sort of recognition on the part of some 
of the landlords or their agents, [944] hut by whom, or what this amounted 
to, it is impossible to say. We think the plaintiff is entitled to have his decision 
on this part of the case. If before anv .settlement was made with the defend- 
ants his tenancy under the purchase* w.is recognized by all the landloiils, or 
if a settlement was made with him by the landlords on the strength of his 
purchase, he may he entitled to a decree against the defendants who, the 
Subordinate Judge says, turned him out before they became themselves tenants. 
We think it right, however, to say that the mere “ inducing some of the land- 
lords’ agents to receive rent ” is not sufficient proof of recognition by the 
landlords, and that the question which we now direct to be tried must be 
decided on the whole evidence, tlie Couit not being bound by the Subordinate 
Judge’s decision or opinion on subordinate facts bearing on the question of 
limitation. We set aside tlie de^^ree and remand the case for a decision on the 
question ot title by recognition or settlement. As the appeal succeeds the 
appellant must get his costs in cliis Court. 

H. Appeal alloired : case remanded. 


NOTES. 

[This was followed in (1899) 3 C.W.N., 747 ; (1905) 10 170 . 4 C.L.J., GS. 

See also (1904) 1 C.L.J.. 600 : (1901) 29 Cul.. 54 : (1910) 37 Cal.. G87 : 14 C.W.N., 779 ; 
(1910) 14 C.L.J., 620. 

The Full bench decision in Dayamnyi v. Anavda Mohan Roy Chowdhri. ^1914) 42 Oal., 
72, is the final and authoritative decision on the eonsequence ol a transfer of occupancy 
bolding-^, after u full and exhaustive review of the case-law.] 
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[ 26 Cal. 9M ] 

The 19th June, 1899. 

Present : 

Sir Francis W. Maclean, K.C.I.E., Chief Justice, 
AND Mr. Justice Banerjee. 


Amrita Lai Gho'^o Petitioner 

vfrsus 

Shrish Ch under Cliowdhry and others Opposite Party. ‘ 


Appeal— Indian Companies Act {VI of 1882), section — Appeal iii a case 
where no issue as to title was raised. 

An app^jal lies from an order passed under seciion 58 of the Indian Companies Act 
(VI of 1SS2). although no i-^sue has hnen directed upon u question of title. 

This appeal arose out of an application made by one Amrita Lai Ghose 
under section 08 of the Indian Companies Act. The allegation of the 
petitioner was that im had purchased certain sliares in the Mohesh Chunder 
Land Reclamation and Agricultural Improvement Company, Limited, from 
one Tara Podo Chowdhry, the executor and residuary legatee to the 
estate of the late ^lohesh Chunder Chowdhrv. in whose name the 
[945] shares stood ; that he havin'^ applied to the Directors of the said 
Corapan> to enter his name as a memher and share-holder in tlie register of 
members kept by the said CornpanN. tlioy refuse i to do so, and hence this 
application was made. The Director'^ of the Moliedi Chunder Land Recla- 
mation and Agricultural Improvement Company, Limited, contested the 
application mainly on the ground that the said Tara Podo Chowdhry, being 
only one of the executors of the will of the late Mohesh Chunder Chowdhry, 
had no power to transfer the shares without tlic consent of the other 
co-executor, who had served a notice lui the Crmpanx and published a public 
notice denying the vendor’s authf»rity to do so. The District JudgiMleclined 
to interfere and dismissed the a])plinafion. 

Against this order the petitioner appealed to the High Court. 

Di‘. Ashutosh Mookeriee for tlie App<dlant. 

Mr. B, C. Mitler, and Bahu Manmutho Nath Mi tier, for the liespondent. 

Mr. B. C. Mitter, for the lespoiulont, took a preliminary objection to the 
hearing of the appeal on the ground that no appeal lay, inasmuch as under 
section 58 of the Indian Companies Act no issue was directed upon a question 
of title. 

The judgment of the High Court (xMaclean, C.J., and BaneRJEK, J.) 
was as follows : — 

Maclean, C.J. — On the preliminary question whether an appeal lies, I 
see no reason for confining the last -sentence of section 58 of the Companies 
Act, 1882, to the case suggested by respondent'.^ Counsel, namely, the case ia 
which an issue has been directed upon a question of title. The words apply 
to the whole section. The case of In the Matter of the petition of Luchmee 
Chand, (1882) I. L. R., 8 Cal., 317, was a case of an appeal, and it was not 
suggested that an appeal did not lie. I admit that is not an authority against 
the present respondent, as the point was not raised. In my opinion the 
appeal lies. 

• Appcial from Order No. 71 of 1898, ag:i.inst thu ordi-r passed by F. P. Handley, E»Q., 
Piitnet Judge of 24-Pergttn9ah'), dated the 4th of December 1897. 
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Upon the merits, I think that, without deciding upon this appeal* any 
question of title one way or the other, the learned [946] Judge in the Court 
below, in the exercise of his judicial discretion, was amply justified in refusing 
the application. He could only make the order asked for, if satisfied “of the 
justice of the case,” and, I think, there was quite*6ufiicient upon the undisputed 
facts to throw doubt upon that. In this view, it is unnecessary to go into* 
the facts which are set out in the petition of the Directors of the Company — 
facts as to which there is apparently no substantial dispute. The Judge 
was right in refusing the application to register, and the question of title must 
be fought out in a regular suit. The appeal is dismissed with costs. 

Banerjee, J. — 1 concur. 

S. C. G. Append dismissed. 


[ 26 Cal. 946 ] 

The. 16th May, 1899. 

Present : 

Mr. Justice Mactmierson and Mr. Justice Stevens. 


Nil Kainiil Mukerjoe and others Plaintiffs 

versus 

J ah nahi Chowdhurani Defendant. 


Civil Procedure ('ode {4ct XIV of sections 13, 241 — Question 

for Court executing decree — Execution of decree — Plea taken by 
defendant in separate suit — Res judicata. 

When an issue arising out of the cvtMnition of a decree ha^ not been raised and 
determined under section 214 of the Civil Procedure Code, tliere is nothing in that 
Hcction to prevent, a defendant, in a s«‘p:»rat«* "Uit subsequently iirougbt, from raising that 
issue in that suit. 

Bkiram Alt Shaik Shikclai v (lopi Kanih Shahn, T. L. R., 24 Cal., 355, 

followed . 

NilKAMAL McKER.JEE and Saroda JVosad Ganguli, plaintiffs Nos. 1 and 
3, in the present suit, as trustees to the estate of tlie late Pahn Dwarka Nath 
Tagore, brought a suit No. 82 of 1883, in the Court of tlie Subordinate Judge 
of Mymensingh, against the present defendant Jahnabi Chowdhurani andl 
others for recovery of possession of lands which they alleged had reformed on 
the original site of mouza Argovla, belonging to their zemindari, Dehi, Shahazad- 
pore, and from which they had been dispossessed by the defendants. The plain- 
tiffs obtained an ex parte decree wdiich was in these terms : — 

[947] “ That the suit be decreed ; that the plaintiffs do obtain possession of the remaining 
portion of tnouea Argoyla which the Civil Court Amin has marked in the map prepared by 
him, and get the cost of Court from the def jiidants, etc.*' 

•Appeal from Original Decree No. 76 of 1898 against the decree of Babu Dwarka Nath 
Bhultacharjee, Subordinate Judge of Mymeusingb, dated the 31st of December 1896. 


18 CAL.— 77 
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The map, which was prepared by the Amin in suit No. 82 of 1883, did not 
make aoy allowance for the magnetic variation of the compaBS, and accordingly 
gave an incoirect boundary line of mottzu Argoyla, re). resented by the blue 
dotted line in the map prepared in the present, suit, the true (Revenue Survey) 
boundary line being represented by the r(?d dotted line in the latter map. 
When, however, the Amin, in execution of the decree in suit No. fi2 of 1883, 
proceeded to give delivery of possession to the ])laintifls, it struck him that his 
map was wrong and ho asked instructions from the Court as to how he should 
proceed. Thereupon the Court passed the following order on the dth February 
1886:— 

It is needless now to discuss previous matters. The Amin shall do as he thinks 
proper, looking into the maps, other papers, as also the slate of things on the spot. There is 
uo necessity for any instructions from the Court.” 

The Amin, however, gave possession of some 148 and odd h/ghasoi land, 
which lay outside the boundary line fixed by him. They were marked in the 
map prepared for the present suit by the letters A, B and C, lying beyond the 
*blue dotted lines, but within the red dotted lines. Subsequently on the 10th 
June 18^0, the Court passed the following order on the application of the 
plaintiff for the rectification of the map of the Amin. 

“ The decree holder’s prayers for rectifying the former map of the Amin, according to 
which a decree has already been passed, cannot be granted in the Kxocution Department, hut, 
as the decree-holder has taken pos.stission of less quantity of land, I see uo objection to t^ 
same.'* 

It was not shown that these orders were passed, or that the execution pro- 
ceedings were taken, in the presence of the delendarit in the present suit or in 
that of any of her servants who knew that the plaintiffs wore taking posses- 
sion of lands not covered by the decree. On the other hand, in a suit for mesne 
profits brought by the present plaintiff in 1887, the claim in respect of this 
excess land was disallowed. 

The present suit was instituted by the plaintiffs for recovery of possession 
of 613 and odd iighas of land including the afore- [948] s>aid plots situated 
between the red and blue doited lints in the Amin's map, being reformation on 
the original site of mouzah Argoyla, on the ground of recent dispossession. 

The Subordinate Judge found that 496 and odd hiqhas()i mouzah Argoyla 
were above water, but gave the plaintiff a decree for the recovery of possession 
of 391 and odd bighas of land only, deducting 104 and odd highas, which he 
found was the area of the portions situated between the red and blue dotted 
lines in the Amin’s map and maiked by the letters A, B and C, As regards 
this area, the Subordinate Judge held that the plaintiffs’ claim thereto was 
barred by section 13 of the Civil Procedure Code, and that section 244 
of the same Code was no bar to the defendant raising such objection in 
the present suit. 

Against this decree, the plaintiff's appealed to the High Court. 

Bahu Sarada Charan Babu Prosanna Chandra lioy^ and Babu 

Mohendra ConmarilHier, for the Appellants. 

Bahu JJasanta Kumar Bose, and Babu Kiilavla Kumar Bose, for the 
■Respondent. 

The judgment of the High Court (Macpherson and Stevens, JJ.) was 
as follows — 

/The facts of this case are fully and clearly stated in the judgment appealed 
from and need not be repeated. The question argued before us is purely 
one of law. 

Shortly stated the case stands thus. In 1883 the appellants brought a suit 
against the respondent to recover certain land, including the plots A, B and 
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C, which form park of the land now in dispute. They obtained a decree for 
some of the land exclusive of those plots in May 1884. They executed the 
decree, and in execution they took possession, with the aid of the Court, and 
without any objection on the part c)f the respondent, of the plots A., B and C, 
which, as already stated, were not part of the Land decreed, and omitted to take 
possession of a part of the land which was decreed. About a year after tVvat 
the respondent dispossessed them of tlie whole of the land, of which they had 
taken possession, and the present suit is brought by the/appellants to recover it. 

[949] The question is whether the appellants can recover the plots A, B 
and C, which they unsuccessfully claimed in the previous suit, although with 
the aid of the Court they to )k possession of thetn in execution of ttie decree in 
thSit suit without any objection on the part of the respondent. The appellants* 
title to the land is found to be proved, but we consider that they cannot now 
rely on their original title, it boing shown that their claim with regard to those 
plots was rejected in the suit of 1883. ll they have any title at ail, it is a 
title which must, in some way, have been since acquired. 

The respondent says tliat section 13 debars the appellants from claiming 
those plots, which they unsuccessfully claimed in the suit of 1883. The 
appellants say that the respondent is estopped by section 214 from saying that 
this land is not part of the lafid docrood in that suit. Obviously it seems that 
the respondent’s contention must succeed unless that of the appellants prevails. 

Conceding that section 244 would debar the respondent from bringing a 
suit to recover this land, on the ground that, although it was not part of 
the land decreed in the suit of 1883, the appellants wrongfully took possession 
of it with the aid of the Couit in execution cd that decree, is there anything 
in that section which would debar the respondent who has recovered possession 
from raising such a question in a suit brought against her by the appellants? 
The scope and elTtjct of tUo section was coiiNidered in the case of Bluram Ali 
Shaik khikdar v, Gopi Kanth S/i i/ia, (1897) 1. L. K., 24 Cal., 355. The view 
taken of it then was that, altliougli it b irred a suit brought for the determination 
of any of tlie questions referred to in it, it did not bar the trial of any issue in- 
volved in those questions, if the issue was raised at tlie instance of the 
■defendant in a suit brought ag.iinst him ; and it was pointed out that 
section 244 ditlered from section 13 in this respect that tlie latter section 
baned not only the trial of a suit or issue, where the suit or issue had been 
previously heard and determined, hub also the trial of an issue which .should 
have been raised in a previous suit hyeitlier party. It is clear that the question 
now raised was not raised and detoriiiinod under section 244; and we think 
[950] that, although the facts of the case which wo have cited were ditlcrent 
from the facts of the present case, the view whicli was tnkoii of section 244 is 
Kjorrect. In our opinion the question not having been raised and dotormined 
under section 244, the defendant is not now debarred from contending that the 
plots claimed were not covered by the decree in the suit of lHvS 3 , The case is 
a hard one, as the action of the plaintiffs throughout has been straightforward 
Skud bona fide. On the other hand, although the respondent ought to have 
looked after her own interests in the execution proceedings, and although 
a servant of hers was present when possession was given to the appellants, 
the Subordinate .Judge tinda that there was nothing to indicate to that servant, 
who represented the respondent, that the appellants wore taking possession 
of land which was not covered by tlui decree. It seems also that in a subsequent 
suit the appellants claimed mesne profits on account of these plots, but the 
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Court refused to allow it on the ground that the land was not part of the land 
decreed. 

The decision of the Subordinate Judge, therefore, seems to us correct, and 
we accordingly dismiss this appeal with costs. 

M. N. R. Appeal dismissed, 

NOTES. 

[This was followed in (1903) 7 C.W.N. 607 ; (1904) 19 M.L.J. 1. ] 


[ 26 Cal. 950 ] 

The noth Jtme, 1H99. 

PRKSKNT : 

Mr. Justice Macpherson and Mr. Justice Stevens. 


Dukhada Sundari Dasi Plaintiff 

versus 

Srimonto Joardar and others Defendants.* 


Benami Transaction — Certified purchaser — Civil Procedure Code (Act 
Xl^ of 1882), section hi 7 — Sale in execution of a decree — Suit 
against heirs or mortgagee of the certified purchaser. 

Section 317t of the Civil Procedure Code is no bar to a suit against any person claiming 
through or under the certified purchaser, such as his heir or mortgagee. 

Buhuns Koonwur v. Lalla Buhoree hall, (1872) 14 Moore’s I. A., 496; 10 B. L. R., 
159; IHW.R., 157, and Lokhee Naram Roy Chowdkry v. Kallypuddo Dandopadhya, 
(1875) L. R., 2 I. A., 154 ; 23 W. R., 358, referred to. 

[951] Rnj Chunder Chuckerhiitty v. Dina Noth Saha, (1898) 2 C. W. N., 433, and 
T^ieyyavelan v. Kochan, (1897) 1. L. R , 21 Mad., 7, followed. 

The plaintiff, Dukhada Sundari Dasi, alleged that her late father, Srimonto 
Mondul, owned a holding in Mouzah Hukahara, Azimgunj ; that in execution 
of a decree against the said Srimonto, tlie said holding was sold and purchased 
by the judgment-debtor in the name of one Sridhur Mondul ; that Srimonto 
continued to enjoy the property ; and that he subsequently took a loan from 
one Srimonto Joardar, the defendant No. 1, on usufructuary mortgage of the 
holding in dispute, the deed of mortgage being executed by the said Sridhur 
Mondul. The plaintiff further alleged that the amount due to the defendant 
No. 1 under the mortgage bond had been paid off out of the profits, and 

• Appeal from Appellate Decree No. 025 of 1897, against the decree of Fred. B. Taylor, 
FiSq.. District Judge of Moorshedabad, dated the 13th of January 1897, reversing the 
decree of Babu Jogendra Nath Ghose, Munsif of Borhampf»re, dated the JOth of September 
1896. 

„ ^ t [Sec. 317 : — No suit shall be maintained against the 

Bar to suit agai p - f. 0 i.tified purchaser on the ground that the purchase was 
chaser buying benami. behalf of any other person, or on behalf of some on© 

through whom such other person claims. 

Nothing 111 this section shall bar a suit to obtain a declaration that the name of the 
certified purchaser was inserted in the certificate fraudulently or without the consent of the 
real purchaser.] , 
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accordingly instituted the present suit for a declaration that the late Srfmonto 
Mondal was the owner of the immoveable property in dispute and for the re- 
covery of possession of her share of the same to the extent of one-half of the 
property, the other half belonging to her sister Khokunmoni Dasi, defendant 
No. 5. The heirs of the deceased Sridhur Mondul were also made defendants 
in the suit, being defendants Nos. 2, 3 and 4. 

The defence was that Sridhur Mondul was the real purchaser and not a 
benamdar of Srimonto ; that the mortgage loan was contracted really by 
Sridhur ; that the mortgage debt had not yet been paid off, and that at any 
rate the suit was barred by section 317 of the Civil Procedure Code. 

The Munsif decreed the suit, but on appeal, the District Judge set aside 
the decision of the Munsif and dismissed the suit. 

The plaintiff appealed to the High Court. 

Babu Srinalh Das, and ]3abu IJaran Chandra Banerji, for the Appellant. 

Babu Madhahanand Basak for the Respondents. 

The following judgments were delivered by the High Court(MACPHERSON 
and Stevens, JJ.) : - 

Stevens, J. — In the suit out of which this appeal arises, the plaintiff 
alleged tliat the property in question, which had originally [9S2] belonged to 
her father and had been sold in execution of a decree against him, had been 
purchased by him at the auction sale in the name of one Sridhur Mondul and 
had afterwards been mortgaged by him in the name of Sridhur Mondul to the 
defendant Srimonto Joardar. As against that defendant, she sought to recover 
possession of the properties in question on the allegation that the mort- 
gage debt had been more than satisfied out of their profits. She also joined 
the heirs of Sridhur Mondul as defendants in order to establish as against 
them the bcnami chaiacter of the auction [mrcliase made ostensibly by 
Sridhur, and consf3queiitly her own right as heiress to her father to the extent 
of one half of his estate. 

One of the grounds of defence was tliat the suit was not maintainable in 
view of the piovisions of section 317 of the Code of Civil Procedure. The 
Court of First Instance held that the suit was miiiiitainable and decreed the 
plaintiff’s claim, but tiie Lower Appellate Court, taking the contrary view, 
dismissed the plaintiff's claim, and hence she has preferred the present 
second appeal. 

The question before us relates to the construction of tlie first sub-section 
of section 317 of the Code of Civil Procedure, which is as follows : “ No suit 

shall be maintained against the certified purcliascr on the ground tiiafc the 
purchase was made on helialf of any other person, or on behalf of some one 
through whom such other person claims.” 

Does the statutory protection afforded to the certified purchaser extend to 
a person claiming through or under him, as in tho present case, his heirs and 
his mortgagee? 

The Court of First Instance relied on the case of nuliuns Kooniour v. 
LalLa Buhoree Ball, (1872) 14 Moore’s I. A.. 496 ; iO B. L. R.. 159 ; 18 W. R, 
157. The judgment of the Lower Appellate Court is not perfectly clear, but 
it would seem that the learned Judicial Commissioner overlooked the case as 
against the heirs of Sridhur Mondul and considered it only as against the mort- 
gagee defendant. He says ; “ The defendant is in the position of Sridhur, 
and if no suit would lie against Sridliur or his representatives by inheritance, 
I do not see how a suit can lie against his representative by transfer.” 
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C9SS] It would thus appear that the Judicial Commissioner, losing sight 
of the fact that he had to decide the question with regard to Sridhur’s heirs, 
took for granted that it could not have been decided otherwise Ibhan adversely 
to them, and argued from thence that it must be decided adversely to the 
mortgagee. 

I think that the woigiit of authority is against the assumption and the 
decision alike of the Lower Appellate Court. 

In the case relied upon by the Court of First Instance the precise point 
now in question was not before their Lordships of the Privy Council for 
decision. Tiie quesbion in that case was w^hebher the fact of a plaintiff's title 
being certified as auetion-purcliaser was conclusive by section 260 of Act 
VIII of 1859 (whicli corresponded to section 317 of the present Code of Civil 
Procedure) to debar the defendant who was in possession from pleading that 
he was the real purcliasor, and that the purchase was made benami for him by 
the certified purcliasor. The grounds on which that question was decided in 
the negative wore that hcnami transactions were not pnr se illegal ; that the 
enactment in section 260 of Act VIII was clear and definite; that there was 
nothing from which it could be inferred that more was meant than was 
expressed ; that it was “ confined to a suit brought agaimt the certified pur- 
chaser ; " and that the object which the framers of the Code appeared to have 
had in view was “to prevent judgment-debtors becoming secret purchasers at 
the judicial sales of their property and to empower the Uourt selling under a 
decree to give effect to its own sale without contention on the ground of 
benami purchase by placing the ostensible purchaser in possession of what it 
had sold, and of insuring respect to that possession by enacting that any suit 
brought against him on the ground of benami shall be dismissed.” 

That case seems to bo so far in point in the case now before us in that {i) 
it lays down that section 260 of Act VIII must be construed strictly and 
literally, and Hi) what their Lordships regarded as the object of the section 
would not apply to the facts of a case like the present 

The case of Duhuns Koonv'ar v. Lalla Bithoree Lull was [954] followed 
by their Lordships of the Judicial Committee in a somewhat similar case 
that of Lokhee Narain Roy Chmodhry v. Rally puddo Bandopadhya, (1875) 
I.L.Il.,2I. A., 154 ; 23 W. R., 358, in wliici* the earlier case was referred to as 
laying down among other things that section 260 of Act VIll “should be 
construed strictly and literally.” 

There is a case decided by the Madras High Court since the present case, 
was dealt with by the Courts below which is exactly in point. In the case of 
Theyyavelan v. Kochan, (1879) I.L. R., 21 Mad.. 7, it was held that the protec- 
tion given to a certified purchaser could not be transferred by him, and 
accordingly a person taking an assignment from him could not under section 
317 of the Code of Civil Procedure object to the maintainability of a suit to 
recover the property purchased on the ground that the purchase was made 
benami. 

There is also a recent decision of this Court in the case of Raj Chunder 
Chuckerbutty v. Dina Nath Saha, (1898) 2 C. W. N., 433, the principle of 
which is applicable to the present case, though the provision of law with which 
it dealt was not section 317 of the Code of Civil Procedure, but an analogous 
provision in the Revenue Sale Law. namely, hoction 36 of Act XI of 1859. It 
was held by a majority of two to one of the Judges who constituted the Bench 
which fried that case in appeal that the statutory protection afforded by section 
36 to the certifi(yl puichasor at a revenue sale did not extend to his assignee. 
The two Privy Council cases noticed ab.yvc were refoiied to, not as being 
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directly in point, but as indicating clearly that a section of the natiiVe of 
section 36 of Act XI, of 1859 must be construed literally, and as throwing a 
light upon the ""principle applicable to the case then under decision. It was 
held that regard being had to the penal character of section 36, a Court 
construing it ought not to go beyond the strict letter of the language used, 
or to put a construction upon that language which would have the etfecb of 
materially extending the operation of the section. At page 447 of the report 
the learned Chief Justice says in his judgment : * In a section of this class 
it is, in my judgment, safer to [9S5] adhere to the words actually used than 
to import into the section words which are not there. The section ought to 
be construed strictly and literally. Doubtless this construction may lead to 
anomalies, that the certified purchaser cannot he sued though his heir 
may, but the existence or possibility of such anomalies ought not, I conceive, 
to warrant us in reading the words otherwise than literally.’" These observa- 
tions appear to me to apply with equal force to the case now before us. 

On the whole, having regard to the authorities which I have noticed, I 
must hold that the present suit is not barred by the provisions of section 317 
of the Code of Civil Procedure. 

The decree of the Lower Appellate Court is set aside and the appeal is 
remanded for disposal on the merits. Costs will abide the result. 

Maepherson, J. — T agree. In the case of linj Chiuider Chiicker butty v. 
Dina Nath Saha, (1H9H) 2 C. W. N., 433, which has been referred to, I 
put a different construction upon the analogous provision in the Bevenue 
Sale Law ; but that construction was not adopted by the Appellate Bench, 
the decision of which I am of course bound to accept. There is certain- 
ly no ground for putting a wider construction on the terms of section 317 of 
the Civil Procedure Code. 

M. N. R. Appeal allowed ; case remanded. 


NOTES. 

[This was followed in (1900) 5 C.W.N., 841 (see also(1903) 8 C.W.N. 476) but dissented 
froiii in (1906) 81 Bom., 61. 

In the C.P.C., 1908 St C. 60 sub-clause (1), there is this change, that for the words ‘ the 
certified purchaser' in the former Code, the words any person claiming title under a purchase 
certiOed by the Court m such manner as may be prescribed' have been subslituted. 

The decision in (1918) 19 I.C. 909 was under the C.P.C. 1882 and there, the Calcutta 
High Court followed this decision of 26 Cal., 950 (which was in accordance with 21 Mad., 7 ; 
21 All., 196) in preference to 81 Bom., 61. J 
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* [S6 Cal. 955] 

The 16th May^ 1899, 

Present : 

Sir Francis W. Maclean, k.c.i.e., Chief Justice, and 
M u. Justice Banerjee. 


Surja Narain Mukhopadhya Defendant 

versus 

Pratap Narain Mukhopadhya Plaintiff."^ 


Compromise of suit — Effect of Compromise — Interest Act {XXXII of 2839 ) — 
Interest on certain amount payable on the happening of an event and at 
certain time — Sum agreed to be paid to defend a suit — Effect of 
compromise of suit on liability to pay, 

[955] A brought a suit against B and C, B wrote a letter to C proposing that counsel 
should be engaged to defend the suit, and that C should contribute Ks. d(X) only for it. C 
agreed to the proposal and consented to pay the amount within ten days. Counsel was 
engaged and Us. 4,000 were paid to him. After several hearings the case wiis compromised. 
B then demanded from C the amount which he had promised to contribute, and also interest 
on it. C refused to pay and a suit was brought by D to recover the siid amount with 
interest. C pleaded that he was not liable to pay the /.iiiiount inasmuch as the case was 
compromised, and also pleaded that he was not liabh^ to pay interest on it, as the debt was 
neither certain in amount nor payable at a certain time. 

held, that li was entitled to recover the amount as there was a promise by C to pay it 
on the happening of a certain event which had happened. 

Heldt also, that B was entitled to get interest on the amount, inasmuch as the debt 
was not uncertain, the date of payment was defined, and C knew that the contingency upon 
which he became liable had occurred. 

This appeal arose out of an action brought by the plaintiff in the Court of the 
Subordinate Judge of Hooghly to recover a certain sum of money from the 
defendant, his younger brother. The allegation of the plaintiff was tliat in a 
suit to set aside a partition in which he and his brother, the defendant, were 
defendants, it was thought necessary to engage counsel. He wrote a letter to 
the defendant about this, and asked him to contribute Rs. 900 only, to which 
the defendant gave the following reply ; *' J think you ought to engage a coun- 
sel in suit No. 15 of 1892 in the Court of the third Subordinate Judge, Hooghly. 
I accept the proposal made by you for the counsel's fee, shall pay you Rs. 900 
only, I shall be able to pay you that sum and not more for the counsel, if you 
so requiie 1 shall pay the money vvithin ten days from this date.” Counsel 
was engaged, and Rs. 4,000 were paid to him. The suit to set aside the parti- 
tion came on for trial, and after several hearings it was compromised. The 
plaintiff then demanded from the defendant the money which he had promised 
to pay, and on his refusing to do so, brought the present suit for the recovery 
of the said amount with interest. The defence was that the plaintiff was not 
entitled to get the money, inasmuch as the suit was compromised, and that he 
was not entitled to interest, for the amount was neither certain nor payable at 
a certain time. The Court of First Instance overruled the objections and decreed 
[957] the suit. On appeal to the District Judge of Hooghly, Mr. A. E. Staley, 
the •decision of the first Court was affirmed. 

* Appeal from Appellate Decree No. 45 of 1898 against the decree of A. E. Staley, Esq., 
DUtrict Judge of Hooghly, dated the iHt of December 1897, affirming the decree of Babu 
Kali Prasanna Mukerjoc, Subordinate Judge of that District, dated the 20th of January 1897. 
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Against this decision the defendant appealed to the High Court. * 

Dr. Rash Behary, Ghose, and J3abu Dwarka Nath Chuckerbutty, for 
the Appellant. 

Dr. Ashutosh Mookerjee, and Babu Surendra Nath Roy, for the Respondent. 

The following judgments were delivered by the High Court (Maclkan, 
'O.J., and BaNERJEK, J.) 

Maclean, C.J. — This case has been so fully argued that I do not think 
•any useful object would be attained by our further considering the matter. 

This is a suit by one brother against another for recovery of Rs. 900, with 
interest thereon at the rate of Rs. 10 per cent., and the litigation arises under 
the following circumstances- The two brothers, the plaintiff and defendant in 
this suit, were co-defendants in another suit, in the Court of the 3rd Subordinate 
Judge of Hooghly, a suit brouglit by another brother to set aside a certain deed 
of partition, and in that suit the present plaintiff thought it advisable to engage 
the services of counsel, and in that view the present defendant concurred, and 
the following correspondence took place between the two brothers. On the 6th 
May 1893 the plaintiff wrote this letter to the defendant (omitting the formal 
parts) : “ 1 have thought proper to engage a counsel in our suit No. 15 of 1892 
in the Court of the 3rd Subordinate Judge of Hooghly. 1 shall bear the whole 
costs of tfie counsel except that 1 shall charge from you Rs. 900 only. I wont 
a^sk any more money for tlie counaers fee. The rest I shall pay from rny own 
pocket. 1 shall take from Jihnni Rs. 600, please accept the proposal and pay 
the money ; ” to which the defendant replied on Iho same date : “ I think you 
ought to engage a counsel in suit No. 15 of 1892 in the Court of theJid Subor- 
dinate Judge, Hooghly. 1 accept the proposal made by you for the counsers 
fee, shall pav vou Rs. 900 only, 1 shall be able to pay only that sum and not 
more for the [9S8] counsel, if you so require, 1 shall pay the money within 
ten d«ys from this date.” 

Counsel was retained, the suit to set aside the partition came on for trial, 
and, after continuing for several days, was ultimately settled. The plaintiff’ 
did j)av counsel’s fees, some Rs. 4,000, and asked his brother to contribute the 
Rs. 900 which he promised to pay. This, apparently, he did not do; and then 
the present suit was brought. 

The two questions we have to decide are ; First, whether the defendant 
is liable for the Rs. 900, and, secondly, if liable, whether he is liable for interest 
upon that amount. 

Both Courts have decided against the defendant ; and hence the present 
appeal. As regards the principal debt of Rs. 900, it is perfectly clear that the 
defendant is liable for that sum to the plaintiff, and we did not hear any 
serious argument upon the question of that liability. 

As regards the question of interest it hinges upon the con sti notion of 
the two letters, and upon the true meaning of the Indian Statute ( \ct XXXIT 
of 1839). That Statute says tliis : “ It is, therefore, hereby enacted tliat upon 
4 ill debts or sums certain, payable at a certain time or otherwise, the Court 
before which such debts or sums may be recovered, may, if it shall think lit, 
allow interest to the creditor at a rate not exceeding the current rate of interest 
from the time when such debts or sums certain were p.ayal)le, if such debts^or 
^ums be payable by virtue of some written instrument at a certain time. 

I need not read the rest of the section which has no application to the 
present case. 

It is contended for the appellant that, althougli there was a written 
instrument within the meaning of the Statute, the debt was neither certain 
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in Amount nor payable at a certain time, and consequently that the Statute doea 
not apply. It is urged that the liability was a liability contingent only upon 
the payment of the fee to counsel, and. therefore, being a contingent liability, 
it was neither a debt nor amount certain, payable at a certain time. 

Upon the construction of the defendant’s letter, I am inclined to say 
that it was an absolute, and not a conditional [989] promise or undertaking 
to pav, but, if so, the appellant contends that it was a promissory note within 
the meaning of section 4 of Act XXVI of 1881, and that not having been, 
properly stamped the action must necessarily fail. In other words the appel- 
lant says that the plaintitl is on the horns of this dilemma: if it were a condi- 
tional promise to pay, it was not a contract for the payment of a certain sum 
at a certain time (within the meaning of the Statute), and if it were an uncon- 
ditional promise to pay, then it is not properly stamped. 

To the latter argument, however, snb-section of section 34 of the Stamp. 
Act of 1879 is a conclusive answer. 

But in the lower Court, to got out, doubtless, of the stamp difficulty, the 
plaintiff s case was urged upon the footing that the promise to pay was 
conditional only, and I will treat the case on that footing. 

It appears to me that the appellant’s argument is based upon some 
confusion between the question of liability for a debt, and the question of 
whether or not, if the liability be established, it is in respect of a debt or sum* 
ceitam payable at a certain time. The question of Jinbilitv is one thing, the 
question of wliether the liability is for a debt or sum certain, payable at a 
certain time, is anotlier. If the liability he contingent or conditional, and the* 
contingency do not happen, or the condition be not complied with, there is an> 
end of the matter, and the liability is gone; hut if a liability in its inception 
contingent, become, by the happening of the sp^^cified event, an absolute- 
liability, then we must refer to the document which creates the liability, and 
try to discover from that document what the liability actually was, and 
w^hether it was in respect of a debt or sum certain payable at a certain time. 
If, then, we apply that principle to the present case, we find that the con- 
tingent liability became an absolute liability, and in respect of a debt or sum 
certain payable at a certain time, for, upon the construction of the defendant’s 
letter, I entertain no doubt but that the latter requisites are complied with. In 
my opinion the case is within the Statute. 

[960] Dr. Bash Behary Gkose, for the appellant relied upon the case of 
The London Chatham and Dover Bai hvay Co. v. The South Eastern Railway Co., 
(1893) L. R. App. Cas., 434, in the House of Lords, where fiord IlEHSCHEtiL, J. 
stated the law in these words : “ In order, therefore, to justify the allowance 
of interest, it must he shown that there is a debt or sum certain payable at a 
certain time by virtue of some written instrument. Unless that can be esta- 
blished, the case does not come within the words of that part of the section.*" 

I quit 9 agree that before interest can be allowed under the Statute the 
requisites stated by Lord Herschell must be forthcoming. 

The appellant relies mainly upon certain observations of the Judicial 
Committee of the Privy Council in the case of Juggomohun Ghose v. Manick 
Chund, U859) 7 Moore’s I. A., 263 (278 — 280), and there are, doubtless, some 
observations which do give colour to his contention. But the facts of that 
cafse are very different from those of the present case, and I think the obser- 
vations in question must be regarded as made in connection with the particular 
facts of that case rather than as intended to have so wide and general an 
application as the appellant contends for. That was a suit based upon a 
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wager contract; upon the average price that opium would fetch at the next 
sale, and that was held not to he within the scope of Act XXXII of 1839. 
Their Loidships say at p. 279 of the report : " The Statute by the qualifications 
which it imposes of certainty in time and amount, hy requiring that this cer- 
tainty and the obligation itself to pay the principal should he created by a 
written instrument, by making the interest run from the time at which the 
principal is payable, and, finally, by giving tlie jury a discretion as to the 
allowance of interest, even where all these circumstances concur, seems to 
have been framed, not simply on the principle of compensation to the creditor, 
but — ” and on these words the learned Vakil for the respondent places greater 
stress — “ also on that of penalty to the debtor for not paving punctually at 
a time when he must have known the debt or sum, specific in amount, was 
to be paid.” 

[961] There can he no question that in the present case the debtor did 
know that he had to pay the debt, which was certain in amount, and he knew 
the date within which he promised to pay it. If then he did not pay the 
money punctually why should he not pay the penalty in the shape of interest ? 
Their Lordships then proceed : “ Obviously the most honest and punctual 
debtor may bo unprepared to pay an uncertain amount which may not he due 
for months or years, or only on the happening of a contingency, the falling in 
of which he may not know of.” 

These words? can scarcely apply to the circumstances of the present case, 
for the amount was not uncertain, the date of payment was defined, and the 
defendant knew tliat the contingency, upon whicli he became liable, had 
occurred. Tlieir Lordsliips proceed : “ On tiiis principle, too, the discretion 
given to the jury to consider all the circumstances of each particular case 
becomes perfectly reasonable. It is quite consistent with this view that, where 
the debt is payable ‘ otherwise ’ than at a certain time, interest is not to he 
allowed except from and after the time of a written demand of payment. This 
reasoning leads their Lordships to conclude that the certainty required must 
exist at the time when the promise is made.” 

I read the e^jiression “ certainty required” as referring to the certainty 
required by the Statute, /.«?., as to amount and date of payment, both of which 
exist in the present case, hut which were absent from the case before the Privy 
Council, a case whicli, in my judgment, does not govern the present. For these 
reasons the plaintiff, in my opinion, is entitled to interest on the principal debt. 

Taking this view, it becomes unnecessary to consider the question which 
was dealt with in the case of Kamalaramal v.Peeru Macra Levvai HovHhen 
I. L. B., 20 Mad., 481, the question as to the application of section 73 of the 
Contract Act to the payment of interest in cases not wdthin the Statute 
XXXII of 1839. 

Lastly, it is said that the Judge in the Court below has not found that the 
10 per cent, was the current rate of interest, and that only the current rate of 
interest can he allowed. There is, however, [962] force in the view urged by 
the respondent that it has been showm that the plaintitf had to pay 10 per cent, 
for the money he borrowed to pay the counsel’s fees, a rate rather below the 
not unusual rate of interest of 12 per cent., and that in the absence of any 
evidence on the other side to show that that was not the current rate, there 
'was sufficient to justify the Court in treating that rate as the current rate. 
I see no reason to interfere with this conclusion. 

On these grounds I think the appeal fails and must be dismissed 
with costs. 
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Banerjee, J. — I am of the same opinion. The two questions raised before 
us in this appeal are, first, whether the plaintiff was entitled to recover the 
amount claimed when the purpose for which it was promised to be paid had 
not to be carried out to the end by reason of the suit in relation to which 
the agreement was made having been compromised after it had proceeded up 
to a certain stage only ; and, second whether having regard to the nature of the 
agreement and to the provisions of Act XXXll of 1839, the plaintiff was entitled 
to any interest on the amount promised to be paid. 

The contention upon the first point, which was but faintly pressed, was 
this, that as the money which the defendant promised to pay was ngreed to be 
paid to enable the plaintiff to meet the expenses of engaging counsel in a suit, 
in which both the plaintiff and defendant were defendants, and as that suit had 
not to be defended to the end, but was compromised, the plaintiff was not 
entitled to recover the amount promised to he ))aid. But it is admitted that 
counsel was engaged ; it is admitted also tiuit the plaintiff' had to pay counsel 
more than the sum of Ks. l.oOO being the sum total of the Rs. 900, which the 
defendant promised to pay, and a sum of Rs. 600, which the plaintiff in his 
letter to the defendant said ho would take from another brother w’ho was also 
a defendant in that suit. That being so, I do not think that the mere fact of 
the suit having been compromised at a c(3rtain stage can affect the liability of 
the defendant. Having regard to the terms of the contract, the plaintiff took 
the risk of having to pay more or less according as events took their course. 

Upon the second point it was argued that the requirements of Act XXXII 
of 1839 were not satisfied, because the debt was not [963] certain and the 
time of payment was, therefore, also not certain : and in KUj)port of this con- 
tention, the cases of Juqqoviokan (I hose v. Mantck Chund, (1859) 7 Moore's 
1. A., 263, and London CJuitluwi and Dovn liailwaif Co. v. South Eastern Hail- 
U'oy Co,, (1893; li. R., App. Cas., 429, were relied upon. But though there 
was uncertainty in the liability to this extent, that the liability w-as to arise 
only in the event of counsel being engaged by the plaintiff, it cannot he said 
that there was any uncertainty either in the amount of the debtor in the time 
of payment, supposing the contiiutoncv arose upon the happening of wdiich the 
liability was to accrue. The Act of 1839 speaks of a sum certain payable at a 
certain time. The language of the Act does not show that a contingency in 
the liability not affecting the amount of the debt or the time of payment can 
in any way prevent the provisions of the first part of section 1 of the Act 
from applying to the case. There is, in my opinion, a clear distinction bet- 
ween an uncertainty as to the arising of the liability, and an uncertainty as 
to the amount of the debt or the time of paymf?nt. It is true that there 
are observations in the cases cifed, which apparently favour the contention 
on behalf of the appellant ; hut after carefully considering those two cases, the 
facts of which were very peculiar in their nature, J find that the uncertainty 
that was held as taking thorn out of the operation of the Statute was an 
uncertainty as to tlie amount of the debt and the time of payment. The passage 
in the judgment of the Judicial Committee, in the case of Jugqoniohnn Ghose v. 
Mantck Chund which was most strongly relied upon, is this: “This reasoning 
lead 4 thier Liordships to conclude that the certainty required must exist at the 
time when the promise is made, and, therefore, that the Act does not in this 
part affect debts contingent in amount and time of becoming due; a construc- 
tion strictly conformable to the natural meaning of the language used." But 
the passage shows that the uncertainty which their Lordships were consider- 
ing was an uncertainty as to the amount and also as to the time. But as I 
have said above there was no such uncertainty iu this case. And it is not 
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denied that the contingency as to the liability was removed by counsel being 
engaged before the expiry, of the ten [964] days within which the defendant 
promised to pay the money. I am, therefore, of opinion that the case comes 
within the first part of section 1 of Act XXXII of 1839. 

1 should add that iftlie case had not come within the scope of Act XXXII 
of 1839, still the plaintiff would, under section 73 of the Indian Contract 
Act, be entitled to recover the amount of interest which has been awarded to 
him’ as compensation for damage caused to him by the defendant’s breach of 
contract. 

The view I take is, no doubt, opposed to that taken by the Madras High 
Court in the case of Kamalaminai v. Peeru Meera Lewai Rowthen, (1897) 
I. L. R.,20 Mad., 481. But with all respect for the learned -Judges who decided 
that case, I must say that I am unable to assent to the view expressed by 
them. It was argued that to give this effect to section 73 of the Indian Con- 
tract Act would be to make the provisions of a general .\ct to override those 
of the special Act of 1839. I do not consider this argument correct. The 
scope of Act XXXII of 1839 is very different from that of section 73 of the 
Indian Contract Act. The .Act of 1839 provides for the award of interest on 
debts in certain eases, and provided that the conditions required by the Act 
are satisfied, interest will be recoverable, quite irrespective of the question 
whether any actual loss or damage has been caused to the creditor. 


On the other hand section 73 of the Contract .\ct provides for the award 
of compensation to a person to %vhom loss or damage has been caused by a 
breach of contract by another person. Compensation under section 73 of the 
Contract Act will not tlierefore be recoverable bv a creditor frorn his debtor on 
the ground that the payment of money due to him has been withheld by the 
debtor unless he can shew that actual loss or damage has been eaused to him. 
No doubt the law presumes tlie withholding of payment of money as carrying 
with it loss to the person to whom such money is due, the compensation for which 
loss is interest at the market rate. Such damage 1 may. without any straining of 
language, call damage in law, as distinguished from damage in fact, or actual 
damage, which a person from whom payment of money duo is withheld may sus- 
tain in certaincases as the plaintiff is found to havesustained in'.this. Thus where 
[965] A promises to pay money to B in order to enable B to meet the expenses of 
a common purpose, and A afterwards withholds payment, and B has to boiTOW 
money on interest to meet those expenses, then, if B claims not only the 
amount agreed to he paid, hut also the interest on it .which he had to pay, he 
would, under section 73 of the Contract .\ct, be entitled to recover such 
interest, provided otlier conditions are satisfied, such as that the interest is not 
exorbitant, but is at such a rate as a r easonable man would agree to pay, having 
regard to the state of the market. Here B recovers what is nominally called 
interest, hut is really compensation for damage sustained by him. But it B 
had nk actually to bon-ow any money, and to pay any interest, he would not 
in such a case lie entitled tr> recover interest by wa>- of damages under section 
73 of the Contract Act, though if the case came within the provisions of Act 
1839, he would be entitled to such interest. ^ This is, T think, a 
rational and sound distinction ; and having regard to the finding of the Lower 
Annellato Court, that the " plaintiff has charged the amount of interest 
onlv which plaintiff has hod to pay on raising a loan for the purpose of paying 
tu- «niina«rs fee ” the decree may be supported under section 73 of the Con- 
tract Act even if the case did not come within the scope of Act XXXII of 1839. 

vipw is not in conflict with the case of London Chatham and Dover 
Railway Co. v. SojUh Eastern Railway Co.. (1893) L. R., App., Gas., 429. in 
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which interest, so far as it was claimed as compensation, was claimed not as 
compensation for any loss or damage sustained in fact, but as compensation for 
loss or damage presumable in law from non-payment of money due. 

S. C. G. Appeal dismissed. 


NOTES. 

[ A» regards the Stamp Act, sec. 34, sub-sec. 3, see also (1900) 4 C. W. N, 369. 

As regards interest, see also (190.i) 3 C. L. J. 541 ; (1908) 1 S. L. B., 179 ; Cunningham 
and Sheppaid*s Contract Act (X Edu. 1906) p. 42.] 


[966] The 4th August, 1899, 

PUKSKNT : 

Mk. Justice Ghose and Mk. Justice Stevens. 


Har Shankar Prasad Singh and another Plaintififs 

versus 

Shew Gobind S))avv and others Defendants.''" 


Lis Pendens — Involuntary alienation — Execution proceedings — Itcvenne Sale haw 
(Act XT of lSo9), sections 13, 54^Sale for arrears of Government revenue — 

Mortgage — Sale in execution of mortgage decree '—lUg hi of redemption, 

A decree was obtained for the sale of a mortgaged property, being a share of an e-stato 
on the 31st August 18S9. In exeoatiou of that decroe, the property was purchased by the 
plaintiffs on the ilth December 1S91, and the sale was couhriued on the oth March 1392. 
Meanwhile, ponding the execution proceedings, a larger share of the, including the 

share mortgaged, was purchiscd by the defendant'* at a revenue sale on the 30iih September 
1391, which sale was confirmed on Ilth Mirch 1892. In a sail instituted by the plaintiffs 
for the po>*scssiou of the property purchased by them, the defendants having questioned the 
validity of the mortgage decree, and contended that they were not b mud by it, not being 
parlies thereto, and having in the alternative claimed the right to redeem the mortgaged 
property,— 

held, that the defendants were bound by the mortgage decree, the principle of li$ 
pendens appl>ir^ to the case. 

Held, also, that the defendants, having purchased a shure of au estate at a revenue sale, 
held under the provisions of sections 13 and 54 of the Sale Law, acquired it subject to the 
mortgage which they were bound in law to discharge before the sale in execution of the 
mortgage decree bad actually taken place, or before, at any rate, that sale bad been confirmed 
on the 5th March 1892 ; and that having failed to do so, and there being no equities to the 
contrary, their right of redemption was extinguished. 

MehalSahva, Pergunnah Goa, Zilia Sarun, had separate accounts opened 
in the Collectorate. of the following shares: 2 annas 8 pie belonging to Har 
Shankar Prasad Singh, the plaintiff No. 1 in the present suit; 2 annas 8 pie 
belonging in certain specified shares to N'and Kisore Prasad Singh, Sheo 
Shankar Prasad Singh, and jointly to two brothers Jagdamba Prasad Singb and 
Arnbika Prasad Singh, the whole constituting an [967] ijmali kalam ; and 
thfe remaining 10 an nas 8 pie belonging to certain other persons. 

* Apfoai tiouj Appellate Decree No. 2130 ot 1897, Hg.iinst the decree of Alfred F. Steinberg, 
Esq.. District Judge of Sarun, dated the 19th of July 1897, reveraing the decree of Baba 
Behari Lall Mullick, Subordinate Judge of that Dietricl, dated the 8th .of May 1896. 
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Jagclaraba executed a mortgage deed in favour of Harhans Sabay, mort- 
‘gaging his entire interest, kulhuq hakuq, in Mehal Sahva. The document did 
not specify the extent of interest mortgaged. On this mortgage, Harhans 
sued both the brotliers Jagdamba and Ambika, and obtained and rx parte 
decree for the sale of the mortgaged property on the 3 1st August 1889, the 
decree directing the sale of the shares belonging to both the judgment-debtors 
specified tfierein. Ambika made an application so set; aside the/?.r parte decree, 
but that application was rejected on the 2Ist January J890. Then, on the 8th 
September 1891, Harhans applied for execution of the decree, and obtained the 
sale proclamation to issue on the 29th September 1891. The sale proclama- 
tion was served at various places, on the 19th, 20th and 21st October 1891. 
On the 11th December 1891, the property was put up for sale and purchased 
by Har Shankar Prasad Singh, plaintiff No. 1, Din Dayal Patak, plaintiff No. 2, 
and Moti Sahu. The sale was confirmed on the 5th March 1892. Subsequently, 
on the 6th March 1893, Moti Sahu convoyed the share purchased by him to 
the plaintiff No. 1. 

Meanwhile, tlie ijrnali kalam of Mehal Sahva, belonging to Jagdamba and 
•others, was soM for arrears of revenue and purchased by Sheo Gobind Sahu 
and others, the defendants in the present suit, on the 30tli September 1891, in 
the name of one Ahmad Karim. Har Shankar Prasud Singh and others 
appealed to the Commissioner on the 28th November 1891, questioning the 
validity of the sale, hut the appeal was rejected. The sale was confirmed on 
the 11th March 1892, and possession was given to the defendants on the 
20th May 1892. 

In these circumstances, after some proceedings in the Criminal Court and 
ttome i)roceedings for registration of names, the plaintiffs brought the present 
action for possession of the property purchased by them, mesne profits, &c , 
alleging that the purclraso of the defendants at the reveime sale was subject 
to the mortgage. They contended that although the defendants had the I'ight 
to redeem, tfiey having failed to exercise it before [968] the date of confirma- 
tion of the sale under the mortgage decree, that right was gone. The defend- 
ants contended, amongst otlier things, that they were not hound by the 
mortgage decree, not being parties to it ; that Amhika’s share did not pass by 
the sale in execution of the decree, as it was not mortgaged ; that altliough 
they purchased the property at a time when the mortgage decree was being 
•executed, the principle of Us pendens did not apply to their case, that, principle, 
according to their contention, not applying to (1) involuntary alienations, nor 
to (2) alienations after decree and pending execution ; and furtlter that even if 
tlioy were bound hy tlie decree, they should still bo allowed to redeem the 
property hy payment of the mortgage debt. 

The Subordinate Judge decreed the suit, holding that the principle of Ih 
pendens applied to the case ; that the dMfondant;S wore hound hv the mort- 
gage decree: and that although they had the right to redeem, as they did Lot 
choose to exercise that right before the date of confirmation of the sale under the 
mortgage decree, having a knowledge of that decree, tlieir right of redemption was 
completely lost after that date. 

On appeal, the District Judge, wdiile agreeing with the low^er Court as to the 
•effect of the defendants having purchased pendenio htv, observed as follows: — 
" But 1 cannot hold with him that the equity of redemption expired with the date of 
confirmation of sah^. The rule laid down in Previ Ohand Pal v. Purmmn Dost, (1888) 
I. L. R. 15 Cal., 54(h does not apply bore. The plaintiffs first attempted to ignore the defend- 
ants] and then they denied any title in them. Under these circumstances, I know of no 
.law making it inoumbont on the defendants to tender the amount of the debt. They could 
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harily be expected to pay the money into Court and ask for a declaratory decree. It is only 
now that the right or liability of redemption, denied before, is judicially declared.*’ 

The District Judge accordingly set aside the decree of the lower Court 
and passed a conditional mortgage decree, subject to the defendants’ right of 
redemption. The plaintiffs appealed to the High Court. 

Dr. Bask Behary Ghose, and Dr. Asutosh Mnkerjee, for the Appellants. 

[969] Babu Sarnda Charan Milter, and Babu Akkoy Kumar Banerjee, for 
the Bespondents. 

The judgment of the High Court (Ohose and Stevens, JJ.) was as 
follows : - “ 

This appeal arises out of a suit to recover possession of certain shares in a 2- 
anna S-piG pat ti in Mehal Shava, which fomerly belonged to one Jagdamba 
Prasad Singh and Ambika Prasad Singh. These persons and some other 
persons, namely, Xand Kisore Prasad Singh and Sheo Shankar Prasad Singly 
owned between themselves the said 2-anna 8-pie share, which is described 
to he a joint kalam, there having been a separate account opened with the 
Collector as regards thesharesof the other shareholders in the saidMehalShava. 

It appears that a mortgage deed was executed by Jagdamba Prasad Singh, 
who was a member of a joint undivided family, with his brother Ambika Prasad 
Singh in favour of one Ilarbans Sahai. This individual obtained a decree 
against both Jagdamba Prasad Singh and Ambika Prasad Singli, on the 31st 
August 1SH9, upon the said mortgage. In execution of this decree the 
interest of Jagdamba and Ambika in Mehal Shava was sold up and purchased 
by Har Shankar Prasad Singh, the plaintilT No. 1. and one Moti Sahu, which 
latter individual transferred the interest which he had purchased to the plaintiff 
No. 2, Din Dayal Patak. This sale seems to have been confirmed on the 5th 
March 1892. In the meantime, that is to say, on the 28th March 1891, the 
ijmali kalam of a 2-anna 8-pio share of Mehal Shava fell into arrears, and the 
owners failed to pay the Goverurnent revenue, the result being that on the 
30th September, the said jjmali kalam was sold up, and purchased by a certain 
person, who subsequently transferred his interest to the present defendants. 

There appears to have been some opposition to this sale. There was an 
application to the Collector by certain individuals, one of them being stated 
to be Har Shankar Prasad Singh, offering, under section 24 of the Revenue 
Sale Law, the amount in arrear, hut the Collector refused to receive the 
money from them, and he rejected the application. Suhsequontly there was 
an appeal to the Commissioner, on the 2St}i November 1891, hy, as it 
appears from a certified copy of the petition of appeal produced before us, 
C970] Har Shankar Prasad Singh and some other individuals, questioning the 
validity of the sale held by the Collector. This appeal, however, was rejected, 
and the sale was confirmed on the 11th March 1892. 

The question that has been raised in tliis case is as l)etweoD the 
plaintiffs, the purchasers at the sale of the lith December 1891 under the 
mortgage decree, and the defendants, the purcha8(3rs at the sale for arrears 
of revenue on the 30th September 1B9J an<] which sale was confirmed 
on the 11th March 1892. The District ,Iudge has held, having regard 
to most of the facts to which we have just referred (for it appears that all the 
facts were not before him at the trial) that the principle of lis pendens 
apfjlies to this case, and that the defendants were hound to satisfy the decree in 
execution of which the plaintiff made his purchase on the 11th December 1891 ; 
hut he is at the same time of opinion that, having regard to the .fact that 
** the plaintiff opposed the confirmation of the sale before the Commissioner^ 
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who oonfirmed the sale on the 11th March 1892," in equity he is Aot 
entitled to recover possession of the property claimed in the suit, but {hat he 
may sell the property, subject to the right of redemption in tiie defendants, the 
purchasers at the revenue sale. 

We need hardly state that the sale of the defendants was under the 
pruvisions of sections 13 and 54 of the Revenue Sale Law, so that he acquired 
the share 2 annas 8 pie thus sold, subject to the incumbrance which Jagdamba 
Prasad Singh had created in favour of Harbans Sahai, and subject also to the 
lien declared under the decree of the 31st August 1889. That being so, it 
follows that the defendants, after the acquisition of the property by them 
under the Revenue Sale Law, were bound to discharge the mortgage existing 
in favour of Harbans Sahai before the sale actually took place, or before, at 
any rate, that sale was oonfirmed on the 5th March 1392 ; but they failed to 
do so, and we think the learned Judge is perfectly right in holding that the 
principle of Uh peJidem applies, and that the plaintiff is entitled to relief in 
this case. 

But then the learned District Judge has said, as we have already indicated, 
that by reason of the opposition that was offered by the plaintiff to the con- 
firmation of the revenue sale, he is debarred [971] from obtaining the precise 
'‘elief that he has asked for, and all that he is rightfully entitled to is an order 
for sale subject to the equity of redemption in the defendants. Upon the re- 
cord as it stood at the time when the case was first heard hy us there was 
nothing to show that the plaintiffs, or either of them, opposed the confirma- 
tion of the sale before the Commissioner. We, therefore, thought it right and 
proper to send for from the Commissioner’s Office the original petition or i^eti- 
tions of appeal presented to the Commissioner in that matter. It so liappens 
that the original petition of appeal is not to he found in the Commissioner’s 
Office, and the paper that the Commissioner has sent to us does not afford us 
any help in finding out who the persons were that appealed to the Commis- 
sioner. The learned Vakil for the respondents has, however, placed before us 
attested copies of the petitions presented both to the Collector on the 31st 
October 1H91, and to the Commissioner on the 28tb November 1891, 
and it would appear from the petitions that one Har Shankar l^rasad 
Singh did oppose the confirmation of the sale held by the Collector on 
the 30th September 1891. But it will bo remembered that the plaintiff’s 
did not acquire the interest of Jagdaraha and Ambika in the 2 anna 
8 pie ijrnali kalam until the 1 1th December, that is to say, some time after 
the presentation of the petitions to the Collector and to the Commissioner 
of the Division. At the time of the presentation of these petitions we may 
take it, as disclosed in the plaint, that the plaintiff’ No. 1, Har Shankar 
Prasad Singh, was a shareholder in the estate, Mehal Shava, hut his share 
was confined to a separate 2 anna S pie share, and that he had no interest, so 
far as one can discover, in the 2 anna 8 pie iimali kalam, which was owned by 
Jagdamba, Ambika and certain other individuals. It is quite possible that as 
a shareholder in the mehal itself he was advised to come forward to offer to 
the Collector the amount for which the revenue sale had taken place, as also to 
join his other co-sharers in the estate in the appeal to the Commissioner, but 
there is nothing to show that after he acquired the interest, which he pur- 
chased, in the 2 anna 8 pie ijmali kalam^ and which was on the 11th December 
1891, he, as such purchaser, offered any opposition to the sale which had taken 
place on the 30th September 1891, and in res-[972]p0ct of which an appeal 
was pending on the 28th November before the Commissioner at the time of 
his purchase. That being so, we do not see our way to accept the view which 
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has been put forward by the learned District Judge in this case. We do not 
think that by reason of any conduct on the part of the plaintiff, Har Shan- 
kar Prasad Singh, or on the part of the other plaintiff, Din Dayal Patak(forho 
does not appear to have taken any part in the petitions that were presented to 
the Collector and the Commissioner) they are in equity barred from obtaining 
the relief which, according to tho view of the learned Judge himself, they are 
entitled to have, if it were not for tlie opposition that they are said to have 
offered to the confirmation of the sale by the Commissioner. 

It has been contended on behalf (»f the respondents that it was the duty 
of the plaintiffs to havt^ saved the 2 anna 8 pie ijmali kalnm from being sold 
by payment of the arrears. That might no doubt have been a wise course to 
pursue, but having re^gard to section 54 of the Revenue Sale Law, it seems to us 
to be quite clear that tho defendants, though they may be taken to have 
acquired under the sale the anna 8 pie ijmali kalam, acquired it subject to 
the incumbrance that had already been created in favour of Harbans Sahai, 
and were bound in law to discfiarge that incumbrance; and the time they had 
to do so was the period between the 30th September 1891, the date of their 
purchase, and the 5th March 1892, the date wlien the sale was confirmed. No 
doubt the sale to tlie defendants did not, according to law, become final, until 
it was eonfirniod under the orders of the Commissioner on the 11th March 
1892, but there was notliing in luw to prevent them from paying up the decree 
in favour of Harbans Sahai, or depositing the money under protest. In that 
wav they might have saved their equity of redemption, hut they allowed the 
sale to take place, the result being tliat the plaintiff’s acquired the property on 
the oth March 1892. 

In this view of the matter we think that tho decree of the learned 
District Judge c unnot he .supported. We a<‘cordingly set aside the decree of tho 
Lower Appellate Court and restore that of tho first Court, with all costs. 

M. N R. Appeal allowed 


NOTES. 

[Till!: uiisfolU.wcd in {V.m) 'L 288; (1907) L n\ 11 C.W.N.. 195 ; (1907) 

7C.L J.. 1 : 10 C L J.,o90. Sc-i* ahn 9 C.L..)., ;34G;9I.C., 840; lOI.C., 10; 14 C.W.N., 077 
16 C.L J., 891 ; 32|Cfil,, 891 ; 9 C.W.N., 7’2H : 1 C L.J., 371, as rcgirds tho applioability of fis 
pendem to inortgfigo prorcodhig.-? ] 


[973] INSOLVENCY JURISDICTION. 

The idvfJ Avqust, lh99. 

Present : 

Mr. Justice Stanley. 

In tlie matter of Sarat Kumar Sen. 


Insolvent Act (ll and F/c/., c. V/), section 51 — Application for personal 
* discharge '-Discharge except as to debts due to a particular creditor 
— Prospective order under section 51. 

Application by insolvent for porsonal discharge. One creditor opposed. It appeared 
that that creditor lent money to the insolvent on a mortgage on false representations 
made by the insolvent to him. No decree had been obtained by the creditor on hia 
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inortgago. The oppoKing creditor applied that the iD3olv<4nt be dealt with under Eection*51 
of the Insol veat Act. Tho insolvent contended that an order under section 51 could only 
be made when the creditor had obtained a decree, and was in a position to apply at once 
for the arrest of the insolvent, which was not the case here. Held, the insolvent was 
entitled to his personal discharge, as regards all creditors except the opposing creditor ; 
that the Court had no power under section 51 to order immediate commitmont of the insolvent, 
inasmuch as the opposing creditor had not placed himself in a position to issue execution 
against the insolvent, but that the Court could make a prospective order that with regiiid to 
the debt due to tho opposing creditor the insolvent should be entitled to bis personal discharge 
as soon as be should have been in custody at the suit of that creditor for the period of six 
months. 

Qii^re . — If the debt be satisfied out of the proceeds of sale of the mortgaged properties 
or otherwise, whether the effect of such payment would be to relieve the insolvent from the 
penalty prescribed by section 51. 

This was an application by the insolvent for his personal discharge. His dis- 
charge was opposed by one creditor who held a mortgage executed in his 
favour by the insolvent. It appealed on the evidence before the Court that 
tho opposing creditor had lent the insolvent two sums of money on llie security 
of a mortgage on representations by the insolvent that the property mortgaged 
ivas umneumhered, whereas as a matter of fact the property bad l)eon previously 
mortgaged. The opposing creditor had not obtained a decree on his mortgage. 

Mr. E. Muter for the Insolvent. 

Mr. Dunne and Mr. K, Choivdhnj for the opposing creditor, tiv' Second 
Mortgagee. 

[974] Mr. Avetoom for the First ^lortgagee. 

Mr. Dunne asks the Court to deal with the insolvent under section 51 of 
the Insolvent Act. 

Stanley, J. — The evidence you have adduced is amply suhicient to enable 
me to deal with him under section 51. I cannot send him to jail under that 
section. The case of In re Mancharji Ilirji Eeadi/ntoney, (186vS) 5 Bom., 
H. C., 0. C., 55, points out the course to be taken under section 51. 

Mr. Milter. — In that case 1 will offer no evidence and will leave the 
matter to the Court. 1 wish to point out that the opposing creditor has not 
obtained a decree. An order under section 51 can only be made when tlie 
opposing creditor has obtained a decree. In thi;^ case there is no decree, but 
the creditor must sue and after obtaining his decree then execute. It is clear 
that the provisions of the section require that the creditor who oppo^^es should 
be in a position to apply at once for arrest of tho insolvent, lleie if the 
discharge of the insolvent should he postponed till ho has been imprisoned 
lor say six months or two years the creditor by delaying in bringing his 
suit and executing his decree may keep the proceedings open indefinitely. 
Samarapuri v. Parry and Co., (1889) I. L. R., 13 Mad., 150. 

Mr. Dunne. — The debt of tho opposing creditor is admitted and I submit 
that the creditor is in the same position as he would ho in if he had obtained 
a decree. 

BtanUy, J. — Id this matter it has hetm clearly established that the 
insolvent procured two loans amounting together to Ks. 9,000 upon the false 
representation that the property which formed the security for the loans was 
free from all incumbrances. The property, or a portion of the property, had 
been mortgaged the year previously to secure a sum of Hs. 4,000. It is appre- 
hended by the puisne mortgagee that the mortgaged property will not realise 
sulBioient to satisfy the three mortgages, and he opposes the discharge of the 


627 



26 Cal. 276 tn re SAtUt sen [1899] 

♦ 

iosolvont upon the ground of the false and frauduleht representation made to 
him and on the faith of which he advanced bis money. No other creditor is 
opposing [978] the discharge of the insolvent. I regard the conduct of the 
insolvent as very reprehensible and I cannot overlook it. 

Under the circumstances I grant a personal discharge as regards all the 
creditors save and except creditor No. 2, and as regards creditor No. 2 I shall 
apply the provisions of section 51 of the Insolvent Act. It appears to me 
reasonably clear upon tlie. reading of that section of the Act that I have no 
power to order the immediate commitment of the insolvent inasmuch as the 
creditor No. 2 has not placed himself in a position to issue execution against 
tiie insolvent. In the case of In the matter of Ma}hcharji Hirji Readymoney, 
(1868) o Bom.. H. G., O. C., 55« it was held that such an order of adjudica* 
tion does not in itself operate as an order for the imprisonment of the insolvent, 
but the detaining creditor if he wishes to arrest tlie insolvent, for the period 
prescribed by the Court, must, if he has not already done so, place himself in 
a position to issue execution against the insolvent. Accordingly, I can only 
make a prospective order, viz.^ that as to creditor No. 2 the insolvent shall be 
entitled to he discharged as soon as he shall have been in custody at the suit 
of that creditor for the period of six months. The effect of this order may bo 
that if the debt be satisfied out of the proceeds of the sale of the mortgaged 
properties or otherwise no proceeding may be taken by the creditor No. 2 
to enforce this order : but I abstain altogether from saying that the effect 
of Y»aymont will be to relieve the insolvent from the penalty prescribed by this 
section. 

x\ttorney for the Insolvent : Babu tia&kt bikfia) Banerjce. 

Attorney for the Opposing Creditor: Babu Gamndra Narayan DutL 

D. S. 
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PRIVY COUNCIL. 

The 6th May and 8ih July, 1S99. 

Pkesent ; 

Lord Horhoitse, Lord Macnaghten, and Sir Richard Couch. 


Moheschandra Dlial Plaintiff 

vei'sus 

Satrughan Dhal and others Defendants. 


Ex parte Moheschandra Dhal, Petitioner. 

[On petition relating to an appeal from the High Court at 
Fort William in Bengal.) 

Privy Council, Practice of — Stay of Proceedings in Indta pending appeal — 
Protection of property pending an appeal by special leave — Order for 
stay of pi oceedings — Civil Procedure Code 
(Act XIV of 18S2), Chapter XLV. 

Special leave of Her ^Majesty in Council was obtained for the filing an appeal from a 
decree of the High Court affirming the dismissal of the petitioner's suit. The High Court 
rejected hia application as plaintiff (appellant) for an order staging execution and continuing 
the possession of a manager of the estate in litigation pending the result of the appeal. The 
rejection was grounded on the absence of authority for this purpose, the High Court being 
authorized, in their judgment, only to make such an order in regard to appeals admitted by 
themRelves. On this petition that the High Court’s decision might be reversed, or such 
order made as would protect the property to abide the ultimate disposal of the suit, their 
Lordships were of opinion that direct interference to continue the management or to appoint 
a Receiver was impracticable. But that, on the other hand, interference had, on occasion, 
been effected where, the appellant being in possession, an order for stay of p«*oce6dings had 
maintained the existing state of things. Therefore, an order staying proceedings should now 
m be recommended by them, the petitioner being answerable in damages, and any 
aggrieved respondent having leave to move for the discharge of the order, 
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MOHESCHANDRA DHAL 1\ 


Spy.ClAL leave to appeal in the above suit had been obtained on tlie IHth 
July 1898 by the petitioner who had aiiod on tlio 10th October 1888, alleging 
liimself to be the heir of the late Ranichanflra Dhal and claiming ancofttral 
estate. The suit was dismissed on the 28th Deueinber 1891 by the Subor- 
dinate Judge of Chaibasa, in the Singhhurn District, whoso decree was aflirmed 
on the 21st August 1896 h\ the High Court. The ground of dismis-^al was 
that the defendant, now first respondent, was the heir preferentially entitled. 

The petitioner now asked for a stay of execution of that decree ponding 
his appeal. The High Court had refused to admit an apiioal to Her Majesty 
in Council under ciuipter XfiVof the Code of Civil Croceduro. The petition 
stated that the estate was, and had been since the last projirletor’s death, in 
tlie possession of a manager under the Kncuinborod Estates Act. This manager 
had been appointed for the liquidation of delits which had been cleared off, 
leaving a balance now in his hands. It was further stated that the pioperty 
yielded about Rs. oO.OOO per aiiiuim, and that the first rospoudent was witliout 
means. 

The petitioner, after obtaining the order of the IBth July 1808, had applied 
to the High Court wdth leference to clauses (c) and (d) of section 608 of the 
Civil Procedure C'ode for a sta> of execution, and an order that the manager 
should remain in possession until the final order of Her Majesty in Council or 
until the defendant sliould give securit y for the compliance with any order that 
might be inacie. This was refused by the High Court on the 3rd November 
1898, on the ground that the exercise by them of such authority was not 
provided foi in that section, or in an> otliei part of chapter XLV of the Civil 
Procedure Code. The prayer of the jietition included the asking for that order 
to he reversed, hut reliance w'as placed at the hearing on the general authority 
to grant relief. 

The application was made ex parte, 

Mr. J. D. Mayne, for the petitioner, argued that as the [83 property 
in suit now in possession of the manager, as stated, was ready to be delivered 
to the person who should ultimately bo held to be entitled, it was right that 
it should remain pending this appeal. This would be carried out if a stay of 
execution should be ordered. If the refusal of such a stay of proceedings 
by the High Court bad been right on the ground that their authority in the 
mattei' was limited by what was provided in section 608 of the Civil Procedure 
Code to appeals w^hich had been certified and admitted in India, then it was 
a case for the relief which the Queen in Council could order. The exercise of 
this authority was within the intent and meaning of chapter XLV of the Code, 
as was shown by section 616. That section declared that nothing in that 
chapter should bar the full and unqualified exercise of Her Afajesty’s authority 
in receiving and regulating appeals, and “ otherwise howsoever.” The reason 
for the stay of execution pending an appeal by special leave was quite as 
complete as in the case of an appeal wdiich, according to the decision of the 
High Court, fell within their powers under section 60S. Ii might be argued that, 
with regard to section 616, an appeal for whicih special leave had been granted 
thereupon, came within the scope of those pow'ers. But if that were not so, 
such an order could be granted here. Reference was made to Perladh Sein v. 
l^hoodoo Singh, (1864) 10 Moore’s T. A., 78; ludri' Kumari v. Jatpal Kumari^ 
(1886) I. L. R., 14 Cal., 290 : L. R., 14 I. A., 1 ; Rahhnbhoy Uabbibbhoy v. 
Turner, (1890) I. L^R., Bom., 155 : L. R., 18 I. A., 6, and Admininirotor* 
General of Bengal v. Premlall Mullick, In re Preml nl I petition, {W95) 

1. L R., *22 Cel.. 1011 : L. B., 22 I. A., 203. 
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Aflorwards, on tlie 8th July, their Lordships* judgment was delivered by 

Lord Hobhouse. — The object of this application is the protection of 
property pending an appeal. The petitioner is suing to establish his title to 
land as heir of one Bamchandra Dhal. His suit has been dismissed by the 
Subordinate Judge on the ground that Satrughan Dhal, a respondent, is the 
preferential heir, and that decree has been affirmed by the High Court. 
Special [4] leave to appeal against the decree of the High Court was granted 
on the 18th July 1898. 

The appellant now states that the estate of Bamchandra has been in the 
possession of a manager under the Encumbered Estates Act, and that the 
debts have been cleared off, and that a balance of Bs. 30,000 is in the manager’s 
hands. He further states that Satrughan Dhal is a man of no means. He 
applied to the High Court to order that the manager should remain in posses- 
sion, which they refused on the Vnmd ground that the Code gives them 
no jurisdiction over the subject-matter pending an appeal not certified by 
themselves. 

The petition asks the Queen in Council to reverse the order of the High 
Court, or to direct the High Court to deal with the case, or to give other relief. 

Their Lordsliips cannot direct the High Court to act where they have no 
jurisdiction, and they are not prepared to differ from the High Court on the 
que.stion whether or no they have jurisdiction, without hearing full argument 
on the point. Tliey are at present disposed to agree that the jurisdiction does 
not exist ; and though it may be very anomalous that property should he left 
without the possibility of interim protection pending an appeal granted by 
special leave, the case is one of great rarity, and not unlikely to have escaped 
the notice of the framers of the Code. 

It is clearly quite impracticable, nor does the petition ask, that the Queen 
in Council should directly interfere to continue the manager, or to appoint a 
receiver. Interference has been effected here in cases where the Courts below 
had jurisdiction over the subject-matter, and an intimation to them would be 
effective : or where, the appellant being in possession, a stay of proceedings 
would keep the position of things intact. At the bar Mr. Mayne asked for a 
stay of proceedings in this case ; and their Lordships are disposed to accede to his 
suggestion, because it is highly inconvenient that there should not be any 
interim protection at all pending such an appeal as this, and because, while 
such a stay of proceedings can hardly be productive of injury to absent partie.s 
the petitioner's Counsel is sanguine that it may afford the requisite protection. 

[5] Their Lordships will humbly advise Her Majesty to grant an order 
staying proceedings, but the petitioner must be answerable in damages, and 
any aggrieved respondent must have leave to move for discharge of the order. 

Solicitors for the Petitioner : ^Messrs. T. L, Wilson d Co. 

C. B. 


ROTES. 

( In Nityamoni Daai v. Madhu Sudan Sen ( 1911 ) 38 Cal., 389 , the Privy Council held 
that there was power in the High Court, under rule 13 of Order XLV of the Civil Procedure 
Oode (Act V of 1908), to .stay execution of a decree, pending an appeal to His Majesty in 
Council, in a case whire the .ippjil hid been admitted by special leave. See also (1909) 
13 O.W.N., 690 ; (1909) 10 C.L.J., 326 ; (1901) 6 C.W.N., 781 ; (1900) 28 Cal., 171.] 
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APPELLATE CIVIL. 

The 2nd August, 1699, 

Pbesent : 

Mb. Justice Eampini and Mr. Justice Pratt. 

Gerindra Kumar Das Gupta and others Petitioners 

versus 

^ Rajeswari Roy Executor. ** 

Appeal — Order refusing to amend a clerical error in the form of Probate — 
Probate and Administration Act (V of 18Sl), section 86 — Succession 
Act {X of 1866), section 263 — Exercise of power of High^ Court 
under section 6Q2 of the Civil Procedure Code, 1882, when 
there is no appeal. 

Where there was a clerical error in the form of probate granted, and the Judioial Gom- 
miflRioner refused to amend it on the ground that the probate was granted by his predecessor, 
it was held that though there was no appeal from such an order either under section 86 of 
the Probate and Administration Act (V of 1881) or section 2G3 of the Succession Act (X of 
1865), yet the High Court might doal with the case under section 622 of the Civil Procedure 
Code, and sot aside the order. 

Khettrammi Dasi v. Shyama Churn Kundu, (1894) I. L. R., 21 Cal., 639, followed. 
There was an application for probate made to Mr. Cowley, the Judicial 
Commissioner of Chota Nagpur, and probate was granted on 18th June 1897. 
But, in issuing the probate, a printed form was made use of, according to which 
the probate purported to have been granted under section 254 of Act X of 1865, 
as amended by sections 8 and 9 of Act VI of 1881 and section 4 of Act VI of 
1889. The applicant, being a Hindu, did not apply for probate under these 
Acts or sections, which should have been struck out. Owing to this clerical 
[6] error, the applicant had some difficulty in administering the estate of the 
deceased, and he applied to amend the probate. Mr. Taylor, who had succeeded 
Mr. Cowley, refused to make the correction on the ground that he could 
not amend a probate issued by his predecessor. 

From this order the applicant appealed to the High Court. 

Babu Jotindra Nath Banerjee, and Babu Samatul Chunder Dutt, for 
the Appellant. 

No one for the Respondent. 

The judgment of the High Court (Rampini and Pratt, JJ.) was as 
follows : — 

This is an appeal against an order of the Judicial Commissioner of Chota 
Nagpur, dated the 25th March 1898, refusing to amend a probate granted by 
his predecessor on the !|.8th June 1897. 

It appears that the applicant to this Court applied for probate to the 
j udicial Commissioner of Chota Nagpur, on the 25th January 1897, and pro- 
bate was granted accordingly. But, in issuing the probate, a printed form 
was made use of according to which the probate purports to have been granted 
undelt section 254 of Act X of 1865, as amended by sections 8 and 9 of Act 

* Appeal from Order No. 207 of 1898, against* the order of F. B. Taylor, Esq. ,p Judicial 
Commissioner of Chota Nagpur, dated the 25th of March 1898. 
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VI of 1881 and section 4 of Act VI of 1889. These words should apparently 
have been struck out from the probate, inasmuch as the applicant did not 
apply for probate under these Acts or sections. 

The testator was a Hindu, and his application must be understood to 
have been made under section 76 of Act V of 1881, as amended by section 12 
of Act VI of 1889, and the Judicial Commissioner’s order must be under- 
stood as having been passed . under Act V of 1881. Owing, however, to a 
clerical error in the form of the probate, the applicant had some difliculty in 
administering the estate of the deceased ; and he applied to the Judicial Com- 
missioner of Chota Nagpur to amend the probate. The Judicial Commissioner, 
Mr. Cowley, having gone away, the application was made to his successor, 
Mr. Taylor, who refused to make the correction on the ground that he could 
not amend a probate issued by his predecessor. It is very doubtful whether 
there is any appeal in this case. Wo do not think that any appeal lies either 
under section ^263 [7] of the Succession Act or under section 86 of the Probate 
and Administration Act. But we think we may deal with the case as an applica- 
tion under section 622 of the Code of Civil Procedure. We find a precedent 
for this course in the case of Khettramoni Dasi v. Shyama Chum Kundu^ 
(1894) I. L. K, 21 Cal.. 539. 

We, therefore, set aside the order of the Judicial Commissioner, and remand 
the case to him with a direction that he should amend the probate 
granted to the applicant by striking out the incorrect sections cited at the top 
of the probate. 

We make no order as to costs. 

M. E. M. 


[ 27 Cal. 7 ] 

The 24th July, 169fh 
Present : 

Mr. Justice Ghose and Mr. Justice Stevens. 

Mauladan Plaintiff 

versus 

Bughunandan Pershad Singh Defendant. 

Transfer of Property Act (IV of 1882), section 54 — Vendor and purchaser — 
Deed of sale — Completion of sale — Begistration — Non-payment of 
consideration — Delivery of deed of sale. 

Mere registration of a deed of sale, uiiaocompanied by delivery of the deed to the 
vendee, does not make the transaction a completed one. Although under the Transfer of 
Property Act the sale of a tangible immoveable property of the value of one hundred rupees 
and upwards can be made only by a registered instrument, yet mere registration should not 

• Appeal from Appellate Decree No. 82 of 1898, against the decree of Nilmani Dass. 
Subordinate Judge of Tirhoot, dated the 23rd of August 1897, reversing the decree of Joya 
Prosad Pande, Munsif of Somastipur, dated the 30th of November 1896. 
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be taken as conclusive that the title has passed. If it was intended by the parties that the 
title should pass only upon the consideration money being paid, such intention should be 
given effect to. 

Sheo Narain Singh v. Darbari Mahton^ (J897) 2 C. W. N., 207, approved. 

This appeal arose out of a suit instituted by the plaintiff for a declaration 
that a certain deed of sale executed and registered by her in favour of the 
defendant was void and ineffectual on the ground that the consideration*money 
was not paid by the defendant wnthin the time mentioned in a notice served 
on him. The deed of sale purported to convey to the defendant the shares of 
the plaintiff’ in certain mouzaha bearing [ 8 ] towzi Nos. 4664 and 4666, in the 
district of Darbhanga. The plaintiff' alleged that after the document was brought 
back from the Registration Office by her am-mukhtear the defendant on being 
asked for the payment of the consideration-money promised to pay it in a 
day or two and to take the document ; but that eventually he declined to do so. 

In defence, it was urged by the defendant that the suit foj: the cancella- 
tion of the deed was not maintainable, as his title to the properties under it 
was complete and absolute ; and that he had paid almost the whole of the 
consideration -money with the exception of a small amount, about 'which he 
took a separate plea. The document remained in the possession of the plaintiff. 

The Munsif decreed the suit. On appeal, the Subordinate Judge held 
that if the defendant did not pay the promised price, the plaintiff ought to 
have sued for its recovery, and dismissed the suit. 

The plaintiff' appealed to the High Court. 

Babu Karuna Sindhu Mukerjee, and Moulvi Mahomed Mustafa Khan^ for 
the Appellant. 

Babu Umakali Mukerjee, for the Respondent. 

The judgment of the High Court (Ghose and Stevens, JJ.) was as 
follows : — 

This appeal arises out of a suit in which the plaintiff’, who is the appellant 
before us, sought for a declaration that a deed of sale executed and registered 
by her in favour of the defendant was void and ineffectual. The plaintiff’s 
case seems to have been that the defendant, after the execution of the deed 
of sale in question, desired that it should bo registered, and promised that he 
would forthwith pay the consideration-money, and accordingly the plaintiff 
presented the deed for registration and had it registered, and called upon 
the defendant to pay the consideration-money. The defendant, however, 
promised to pay it in a short time, but subsequently declined to make the 
payment. Thereupon the plaintiff' was obliged to issue a notice upon him 
either to pay the consideration-money or to treat the transaction as cancelled, 
but the defendant refused to receive the notice. 

[9] The case of the other side was that the whole of the consideration - 
money, with the exception of a small amount, was paid to the plaintiff, and 
that this was a completed transaction. 

The Court of First Instance, upon a consideration of the evidence in this 
case, held that the defe^ndant did not pay any part of the consideration- money, 
and in the course of the judgment that it delivered brought to light certain facts 
which indicated that the parties did not consider the transaction as a 
completed transaction, notwithstanding the registration of. the deed. The 
Munsif accordingly decreed the plaintiff’s suit. 

We might here mention that notwithstanding the registration of the docu- 
ment in question, it remained in the hands of the plaintiff, and it was not 
delivered over to the defendants. 
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The Subordinate Judge, in appeal, has reversed the judgment of the 
Munsif upon certain grounds which we are not quite able to follow, and he has 
done so without deciding the question whether any consideration passed from 
the defendant to the plaintiff. In one portion of his judgment he says : “ But 
there was no evidence in this case beyond the interested statement of the 
plaintif[‘’s brother, to prove the alleged promise of paying the consideration 
after registration.” That is the only passage in which any reference is made 
to the question of the payment of the consideration-money. He then says 
that the plaintiff has misconceived his [her?l remedy, and that he lshe?| should 
have brought a suit not for cancellation of the document but for recovery of the 
consideration-money ; and he refers to section 54 of the Transfer of Property 
Act as showing that the transaction was completed so soon as registration 
was had. 

It seems to us that the Subordinate «ludge is in error in holding that the 
mere registration of the document made the transaction a completed transac- 
tion. No doubt under section 54 of the Transfer of Property Act the sale of 
an immoveable property of the value of one hundred rupees and upwards can 
only be made by a registered instrument, but it does not follow from this that 
the moment the instrument is registered it should be taken as conclusive that 
the title has passed. In the case of Skeo Narain Singh v. Darhari Mahton, 
(1897) 2 C. W. N., 207, where the [10] vendor by reason of non-payment by 
the vendee of the consideration-money, transferred the property to a third 
party, and that third party brought a suit to recover possession of the property 
upon the strength of his purchase against the first vendee, a Divisional 
Bench of this Court, upon a question similar to that raised before us in this 
case, made the following observations : It was argued before us that, having 
regard to the provisions of section 54 of the Transfer of Property Act, the 
mere registration of the deed of sale convoyed the property. We are not pre- 
pared to go to that length. It is true that the Act prevents the property from 
passing, except the d63ed be registered, but it does not follow from that, that 
the mere registration of the deed necessarily passes the property. There 
might be circumstances that would show that it was not intended that the 
transfer should have any immediate operation, although the deed had been 
registered. Registration is required to be made within a certain period after 
execution, and apart from the section of the Transfer of Property Act, it is not 
a formality which creates any rights, although it affects the admissibility in 
evidence of the document. The question as to whether the consideration was 
paid has a most material bearing on the consideration of the question, 
whether it was intended that the transfer to the defendant No. 1 should be then 
and there an operative transfer, or whether it was intended that something 
further should be done before any effect should be given to it.” 

We entirely agree in these observations. We think that the registration 
of a deed does not necessarily make the transaction between the ])arties con- 
cerned complete. We are further of opinion that it was absolutely necessary 
for the purpose of determining the question of tho intention between the parties 
(for in a case like this the all-important question is one of intention) to decide 
whether consideration actually passed, and what was the understanding between 
the parties as to the payment thereof. No doubt, in the passage to which we have 
already referred, the Subordinate Judge says that he does not accept the 
evidence on the part of the plaintiff that the defendant promised to pay the 
consideration after registration ; but we are not prepared to say that that is 
really conclusive of the question which the Subordinato Judge had to try. He 
had to consider whether the consideration really passed, as the defendant 
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[11^ alleged, and what was the intention of the parties in the matter of the 
completion of the sale transaction in question ; whether it was intended that 
the title should pass only upon the consideration being paid by the defendant, 
or upon the mere registration of the instrument in question. 

We think that the judgment of the Subordinate Judge, as it stands, 
cannot be supported. Wo, therefore, set it aside, and send the case back to 
him for retrial with reference to the observations which we have made. 
Costs to abide the result. 

This judgment governs the analogous appeal No. 2181 of 1897. 

M. N. E. Appeal alloioed ; case remanded. 


NOTES. 

[The pas.sing of title depends on fulfilment of intended conditions, such as payment of 
con.sideration (1906) 4 C L.J., 338; 13 C.W.N.. 692 ; (1901) 28 Mad., 12-4 : (1913) 19I.C., 
563. In (1911) 10 M.L.T., 44 it was held that the mere non-dolivery of the deed did not 
destroy the trust that it created.] 
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The ISth July, 1899. 

Present : 

Sir Francis W. Maclean, k.c.i.e., Chief Justice, and 
Mr. Justice Banerjee. 

Eajib Panda Defendant 

versus 

Lakhan Sendh Mahapatra and others Plaintiffs.* 

Fraud —Pleading fraud — Evidence Act (I oj 1872), sectioiis 40 and 44 — 
Existence of a previous judgment inter partes — Relevant fact — 
Competency of any party against lohom such judgment 
obtained, to prove in a suit between the same parties, 
that it was ohtamed by fraud. 

In a suit brought by A against B for khas possession of a tank, the plaintiff put in a decree 
based on a compromise in a previous suit between trim and the defendant, to prove his right 
to khas possession. The defence {inter alia) was that the decree was a fraudulent one. 

Held, that under section 44 of the Evidence Act (I of 1872) the defendant could show 
that the decree was obtained by fraud (see the case of Ni%tarini Dassi v. Nundo Lall Bow, 
1. L. R., 26 Cal., 891). 

This appeal arose out of an action brought by the plaintiffs to^ recover khas 
possession of a tank as well as damages on the allegation that the defendant had 
caught fish in the said taijik. In support of their claim the plaintiffs amongst 
other evidence adduced a petition of compromise, and a decree obtained there- 
upon in a previous suit between the same parties relating to the same tank. 
[12] The defendant admitted the plaintiffs’ proprietary title, but alleged that 
he held the tank under the plaintiffs as tenant. As to the decree, he stated 
that it was obtained by fraud, and therefore it was not binding upon him. 

* Letters Patent Appeal No. 4 of 1899, in appeal from Appellate Decree No. 1996 of 1897, 
against the decree of the Hon’ble John Foster Stevens, one of the Judges of the. High Court, 
dated the Otb of December 1898. 
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The Court of First Instance held that the plea of fraud was not made out 
and that the plaintiffs' right to kkas possession was proved, and it accordingly 
gave the plaintiffs a decree. 

On appeal by the defendant the District Judge set aside that decree 
without coming to any definite finding either on the question of fraud or on 
the question of tenancy set up by the defendant. 

Against this decision the plaintiffs appealed to the High Court, and 
Mr. Justice STEVENS reversed the decree of the District Judge, and restored 
that of the Munsif on the ground that the case was concluded by the decree 
in the previous suit, and so long as it was not set aside either by proceedings 
duly taken in that suit, or by a separate suit brought for the purpose, it was 
not open to the defendant to challenge it in any subsequent suit in which it 
was used as evidence against him. 

The judgment of Mr. Justice Stevens was as follows : — 

In this case the plaintifts, the landlords, sued for the recovery of khas possession of a 
tank and for Bs. 26 as damages on account of the defendant having caught fish in the tank. 
The defendant admitted the plaintiffs’ proprietary title but alleged that he held the tank 
under the plaintiffs as tenant. 

“ Amongst other evidence the plaintiffs adduced a petition of compromise and a decree 
obtained thereupon in a previous suit between the parties relating to tho samo tank. In that 
petition of compromise which was filed by the defendant ho admitted that he had no right 
or possession whatsoever in the tank. He .staled that he had rclinrjuishcd possession of tho 
tank and therefore that the Court should not give possession. He undertook to pay Ks. 35 
as damages and costs. 

** The defendant sought to get rid of the effect of this decree as evidence against 
him in the present litigation by stating that it had been fraudulently obtained, 
that ho had not been aware of its contents, and that he had been coerced by 
the plaintiffs into making the compromise. The Court of First Instance for detailed 
reasons, which it gave, disbelieved this allegation of the defendant and gave a decree for the 
plaintiffs. The Lower Appellate Court, without actually deciding upon the evidence 
[18] that the compromise upon which the decree in the former suit was based had in fact been 
obtained by fraud, says that it appears to be almost certainly fraudulent, having regard to 
the terms of it and the relative position of the parties, tho defendant, as tho District Judge 
says, being an ignorant and foolish man. 

“ A good deal of time has been taken up by both sides in argument in this Court, and 
numerous rulings have been cited which have little or no bearing on tho questions relating 
to the petition of compromise and the doorco based upon it. 

“ The whole question really turns upon the construction of section 44 of the Evidence 
Act. That section runs as follows : “Any party to a suitor other proceeding may show 
that any judgment, order or decree, which is relevant under sections 40, 4 J or 42 and which 
has been proved by the adverse party, was delivered by a Court not competent to deliver it, 
ot was obtained by fraud or collusion. ” The question is whether a party to the suit in which 
a previous judgment was obtained can be allowed to aver that it was obtained by fraud of 
bis antagonist, though the judgment remains uureversed. This point has not been settled, 
so far as I have been able to ascertain, either in this country or in England. It was noticed 
in the case of Ahmedbhoy Hubibhoy v. Vulleebhoy Casaumbhoy, (1662) I.L.B., C Bom., 703, 
but it was not necessary to decide it for the purpose of that case. An opinidn is, however, 
expressed at page 715 of the report that such a contention could not be successfully main- 
tained having regard to the recent authorities, especially the case of Buffer v. Allen^ (1866) 
L. B., 2 Exch., 15. 

I am inclined to take the view that a judgment obtained in a previous litigation cannot 
be challenged under section 44 of the Evidence Act by a party to the suit in which it was 
pbtained. It seems to me that a judgment must remain of full ef! ot for all purposes, unless 
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and until it is formally vacated ; when a decree has been obtained by fraud it is competent 
to the party against whom it has been obtained to have it set aside on that ground. In 
such a case it is necessary that the party setting up fraud should not merely make a general 
averment of fraud, but that he should distinctly sot forth circumstances which constitute 
the fraud and that ho should strictly prove those circumstances. It seems to me difficult to 
suppose that the Legislature intended to put a party against whom a decree has been passed 
in a better position when it is adduced in evidence against him in a subsequent litigation than 
he would have occupied if he had sued to set it aside. 1 think, therefore, that the defendant 
was concluded in the present case by the previous decree based upon the compromise. 

‘‘ It has boon urged for the (defendant) respondent that on the finding of the learned 
Judge the defendant has established a right by adverse posses-[141sion. There is no express 
finding by the Lower Appellaic Court to this effect. The learned Judge speaks of the 
defendant having long possession chiefly on the basis of a finding by the Settlement Officer, 
but there is no finding that there has been a continuous possession for such a period as would 
give the defendant a right by adverse possession. Besides as I have said the case is in my 
opinion concluded by the decree in the previous litigation. 

“ The appeal is decreed with costs of both the Appellate Courts ; the decree of the first 
Court is restored.” 

Against this decision the defendant preferred an appeal under clause 16 of 
the Letters Patent. 

Babu Piirno Chunder Shome for the Appellant. 

Mr. P. O'Emealy, Hr. Ashutos/i Mookerjec, and Babu Upendra Gopal 
Mitter for the Respondents. 

The following judgments were delivered by the High Court (Maclean, 
C.J., and Banerjee, J.) 

Maclean, C.J. — This is an appeal from a judgment of Mr. Justice Stevens. 

That learned Judge has stated with accuracy the nature of the respective 
cases of the plain tiil' and of the defendant, and the contentions of the parties, 
and I do not think any useful object will be attained by rny recapitulating 
them. 

The real question we have to decide is, whether the defendant is entitled 
to show in this suit, that the decree obtained in the previous suit between the 
same parties was obtained by fraud, or whether or not, so long as that decree 
stands unreversed, it must be taken to be binding upon him. 

1 concur with the learned Judge in the Court below in thinking that the 
question turns upon the construction of section 44 of the Evidence Act, 
though, so far as I can gather from his judgment, ho scarcely appears to have 
discussed the actual language of the section. 

There is but little authority upon the point in the reported decisions of 
the Courts of this country, whilst to my mind, the decisions in the Courts of 
England are of no assistance to us, for we have to consider, not what the law in 
England is [and upon this it may be taken that a decree is binding upon the parties 
[16] so long as it stands un reversed ; see Huffer v. AIIg7i, (1866) L. B., 2 Exch., 
15l , but what the law is in India, having regard to the provisions of the section 
in question. 

And, in dealing with this point, in dealing with the construction of 
an Act intended to codify a particular branch of the law, I may, perhaps, 
usefully refer to the observations of the late Lord IlERSCHELL, in the case of 
Bank of England v. Vagliano, (1891) L. R. App. Gas.. 107 (145), which have 
been cited with approval by their Lordships of the Privy Council in the case 
of Norendra Nath Sircar v. Kamalbasini Dasi, (1896) I. L. R., 23 Cal., 563 : 
L. B.. 23 I. A.. 18. 
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Tha section is as follows : “ Any party to a suit or other proceeding may 
shew that any judgment, order or decree, which is relevant under sections 40, 
41 or 42, and which has been proved by the adverse party, was delivered by a 
Court not competent to deliver it, or was obtained by fraud or collusion.” 

The language of the section is very wide, and reading that language 
literally, in its ordinary acceptation, and according to its ordinary and natural 
meaning, it certainly covers the present case. I take it we are bound to 
construe the section according to the plain meaning of the language iised, unless 
we can find either in the section itself or in any other part of the statute, any- 
thing that will either modify or qualify, or alter the statutory language iSoe 
per Ldrd Halsbuky, L.C., in the case of Vestry of the Parish of St. John's, 
Hampstead v. Cotton, (1886) L. E., 12 App. Cas., 1 (6)] even if the result of 
such construction load to anomalies, or bo productive even of absurdity. 

Our attention has not been drawn to any words in the section or to 
other parts of the Act, which modify or qualify the ordinary meaning of the 
language used. 

In the present case we find a decree relevant under section 40 proved by 
the plaintifif, the party adverse to the defendant in the suit ; how are we to 
get out of the plain words of the section, and say that the latter may not show 
that this decree was ri6] obtained by fraud ? It is, perhaps, strange to those 
conversant with the English practice to hold that a defendant to a suit can, in 
that suit, shew that a previous judgment obtained against him by the same 
plaintiff in a previous suit, was obtained by fraud, without initiating independ- 
ent proceedings to have that judgment set aside. As against that, however, 
it must he borne in mind that in this country a looser practice would appear 
to prevail, for, apparently a defendant may challenge, say, a registered mort- 
gage deed, which is being sued upon, without bringing a suit to set it aside. As 
was pointed out by I^ord Morris in the case of Ali Kadar Bahadur v. Indar 
Parshad, (1896) L. E., 23 I. A., 92 (95) : 1. L. E., 23 Cal., 950 (954), it is not 
easy to understand how, in such cases, the question comes to bo discussed : 
but if one were at liberty to speculate as to the motives of the Legislature, it 
is possible that it may have been influenced by some consideration as to this 
practice, in passing the section now under discussion. 

If the section do not cover a case such as the present, to what class of 
case does it apply, and what is the real object of the section ? To this we have 
received no reply. 

The argument against placing a construction on the section consistent 
with the ordinary meaning of the language is that it would convert it into a 
procedure section, and that the Act is one codifying the Uw of evidence and not 
one of procedure. But there are several other sections of the Act which import 
questions of procedure, for example, sections 66, J35, 136 and 150. 1 fail, 

however, to see why, even though it may import a matter of procedure, we 
should not construe the section according to the ordinary meaning of ita 
language. 

As regards authority upon the point, the case of 4 llubibhoy v. 
Vullbeebhoy Cassumhhoy, (1882) I. L. E., 6 Bom., 703, was relied upon by the 
respondents, but upon close examination that case appears to me to be an autho- 
rity the other way. In that case the first and second defendants set up that the 
previous decree had been obtained by fraud ; the preliminary issue was (I am not 
quoting the whole of it, which will be found at page 705 of the report) “ Whether 
the [17] said decree is not for the purposes of this suit, a binding and valid decree 
* * ^ * and whether the said decree is not in this suit binding upon the 
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defendants and each of them, and whether the defendants, or any or either of 
. them, can in this suit in any way object or dispute the said decree." The 
matter was dealt with as upon demurrer. The question to which the learned 
Judge applied his mind will be found at page 709 of the report, where he says, 
and the question shortly is whether, admitting the allegation of fraud and 
collusion made by the first and second defendants, they are entitled to set up 
such fraud and collusion in their defence in this suit, while the decree in suit 
No. 401 of 1866 stands unreversed." 

That issue the learned Judge found in favour of the first and second 
defendants, and said, after a careful review of the law in England on the 
subject, that section 44 of the Evidence Act clearly covered the case. 

The learned Judge says : “ The language is wide enough to allow a party 

to the suit in which the judgment was obtained to aver that it was obtained 
by the fraud of his antagonist, though the judgment stands unreversed, " and 
this view is adopted in the case of Manchharam v. Kalidas, (1894) I. L. R., 
19 Bom., 821 (826J. 

The case of liansi Laly. Bamji Lai, (1898) I. L. R., 20 AIL, 370, cannot 
be regarded as an authority in the respondents’ favour, for section 44 was not 
even mentioned. 

So far, then, as authority goes, it would appear to be in the appellant’s 
favour, but apart from authority, in my opinion the defendant was entitled to 
shew in this suit that the decree in the former suit was obtained by fraud. 

Then it is urged that the Courts below ought not to have gone into the 
question of fraud, but I think they were bound to do so. When the judgment, 
which was not pleaded, was put in against the defendant, he was entitled to 
show it was obtained by fraud. No objection was taken to this before the 
Munsif, and no application was made by the plaintiff for any adjournment on 
the ground that he was taken by surprise, and the Munsif decided [18] against 
the case of fraud, and in the present respondents’ favour. There is nothing in 
this point. 

I think, however, the respondent is entitled to a remand to have the 
question of fraud or no fraud, in relation to the previous decree, more precisely 
found by the District Judge. His finding is very loose. He says; “The 
compromise upon which the decree in the former suit was passed seems to me 
to be almost certainly a fraudulent one." That is far from sufficient. There 
must be a remand to ascertain whether the previous decree was obtained by 
fraud, and if obtained by fraud, whether the tenancy set up by the defendant 
is established. The decree of Mr. Justice Stevens must be reversed, as also 
that of the District Judge, and the case remanded, but the respondents must 
pay the costs both here and before Mr. Justice Stevens. 

Banerjee, J. — I am of the same opinion. This appeal arises out of a 
Buit brought by the plaintiffs for khas or direct possession of a tank, and for 
damages on account of the defendant having caught fish in the tank. The 
defendant admitted the plaintiffs’ proprietary right in the tank, but denied their 
right to khas possession, and alleged that he was entitled to such possession 
.as their tenant, and he denied his liability for the damages claimed. 

At the trial, the plaintiffs put in a decree based on a compromise in a 
>previouB suit between them and the defendant to prove their right to khas 
•possession. The defendant impeached that decree as fraudulent. But the first 
<Gour£ held that the plea of fraud was not made out, and that the plaintiffs’ right 
ito ikhas possession was proved, and it accordingly gave the plaintiffs a decree. 
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On appeal by the defendant the learned Distriot Judge set aside that decree 
without coming to any definite finding, either on the question of fraud or on 
question of the tenancy set up by the defendant, and merely observing in his 
judgment that the compromise seemed “ to be almost certainly a fraudulent 
one," and that the position of the tank "very strongly corroborates the 
evidence for the defendant as to his ancient possession of the tank. " 

[ 19 ] On second appeal by the plaintiffs, Mr. Justice Stevens has reversed 
the decree of the District Judge and restored that of the Munsif on the ground 
that the case was concluded by the decree in the previous suit, and that so 
long as it was not set aside either by proceedings duly taken in that suit or by 
a separate suit brought for the purpose, it was not open to the defendant, who 
was a party to the decree, to challenge it under section 44 of the Evidence 
Act in any subsequent suit in which it is used as evidence against him. 

Against that decision the defendant has preferred this appeal, and it is 
contended on his behalf that it was open to him under section 44 of the Evi- 
dence Act to shew in this suit that the decree relied upon by the plaintiffs was 
obtained by fraud, and that the case should be remanded to the District 
Judge to determine the questions of fraud and tenancy upon which he has not 
come to any clear finding. 

On the other hand, it is urged by the learned Counsel for the plaintiffs 
that the view taken by Mr. Justice Stevens is correct ; that section 44 of the 
Evidence Act, as its position in the Act would indicate, is intended only to state 
the rule of law relating to evidence ; that a decree of a competent Court may be 
impeached on the ground of fraud, but it is not intended to lay down any rule 
of procedure as to how it should be impeached, that is, as to whether the party 
seeking to impeach it should proceed by a separate suit or not ; and that if 
section 44 is to have the effect contended for by the defendant, it would lead 
to certain very anomalous and unreasonable consequences. 

After carefully considering the arguments on both sides, I think the 
contention of the defendant ought to prevail. The question before us is one 
of the construction of section 44 of the Indian Evidence Act. The proper mode 
of dealing with such a question is that indicated in the following observations 
of Lord Hbrschell in the Bank of England v. Vagliano, (1891) L. K., 
App. Cas., 107, which were adopted by the Privy Council in Norendra Nath 
Sircar v. Kamalbasini Dast, (1896) 1. L. E., 23 Cal., 663 : “ I think," said his 
Lordship, "the proper [20] course is in the first instance to examine the language 
of the Statute and to ask what is its natural meaning uninfluenced by any con- 
siderations derived from the previous state of the’ law, and not start with enquir- 
ing how the law previously stood, and then assuming that it was probably 
intended to leave it unaltered, to see if the words of the enactment will bear an 
interpretation in conformity with this view.’’ Examining then the language 
of section 44 of the Evidence Act which runs in these words : “ Any party to a 
suit or other proceeding may show that any judgment, order or decree, wh^’ch 
is relevant under sections 40, 41 or 42, and which has been proved by the 
adverse party, was delivered by a Court not competent to deliver it, or was 
obtained by fraud or collusion," I find that it provides that a party to a suit 
or other proceeding may shew that a judgment, order or decree which is relevent, 
under section 40, that is, which would as a judgment mter partes, operate as 
res jvdicaia, or which is relevant under section 41, that is, which is evidence 
as a judgment in rem, or which is relevant under section 42, that is, which is 
evidence as a judgment relating to a public matter, and which is proved by the 
adverse party, was passed by a Court which had no jurisdiction to pass it or 
was obtained by fraud or collusion. Or in other words (confining our atten- 
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tion to BO much of the section as bears upon the present case) a party to a 
suit may shew that a judgment or decree, which is conclusive as a judgment or 
decree inter partes and which has been proved against him by bis adversary in 
that suit, was obtained by fraud. And when may the party shew that the judg- 
ment or decree was obtained by fraud ? The context evidently shews that the 
answer must be “ In the suit in which the judgment is proved against him by 
his adversary.” The language of the section clearly shows that it is very different 
from a provision such as the plaintiffs contend it is intended to be, merely declar- 
ing that a judgment which is conclusive or admissible in evidence against any 
party may be impeached by such party on the ground of fraud or collusion. If 
that had been the object of the section the words “to a suit or other proceeding ” 
and “ and which has been proved by the adverse party” would have been 
W'holly unnecp‘«'«ni Y. To accept the plaintiffs’ contention would be to hold that 
[21] these portions of the section are matters of elaborate surplusage intended 
to serve no purpose and needlessly introduced into the section, notwithstanding 
that they are calculated to mislead. 

The section makes the same provision for impeaching on the ground of 
fraud judgments inter partes^ and judgments in rem or judgments relating to 
public matters. Now it is not disputed, nor can it bo disputed (see Taylor on 
Evidence, 9th edition, section 1713) that a stranger to a judgment in rem or a 
judgment relating to a public matter against whom such judgment is used in 
evidence under section 41 can impeach it on the ground of fraud in the suit in 
which it is so used. And it is not reasonable to suppose that the same words 
are used in a different sense when applied to judgments inter partes, that is, 
judgments relevant under section 40. 

Then, again, the section makes the same provision for impeaching a 
judgment on the ground of fraud that it does for avoiding a judgment on the 
ground of want of jurisdiction. Now’, there can be no question that in the latter 
case the objection may be substantiated in the case in which the judgment is 
used as evidence. It would, therefore, not be reasonable to hold that the 
provision in the former case, which is expressed in the same words, should 
have a different meaning. 

The language of the section, therefore, is clearly in favour of the construc- 
tion contended for by the defendant, and against that suggested by the other 
side. Nor can the position of the section in the Act be taken to control the 
plain meaning of its language. And I may add that there are many sections 
of the Evidence Act, such as sections 66 to 73, 130, 135, 136, and 150, which 
relate more or less to matters ^f procedure, so that there is nothing singular 
or unreasonable in section 44 laying down, not only a rule of law relating to 
evidence, but also a rule of procedure. 

Let us next examine how far the construction, which the defendant asks 
us to adopt, does really lead to any anomalous and unreasonable consequences 
as the plaintiffs contend. 

It was contended by the learned Counsel for the plaintiffs that if a party 
to a suit or proceeding was allowed to shew in such suit or proceeding that a 
judgment against him was obtained by [22] fraud, it would be open to a 
judgment-debtor in the course of execution proceedings to impeach the decree 
sought to be executed — a result which could never have been intended. The 
answer to this contention is that section 44, if its language is carefully consi- 
dered, cannot lead to any such result. For the judgment or decree, which the 
section allows a party to impeach on the ground of fraud must, as the section 
says, be one “ which has been proved by the adverse party ” — a qualification 
which cannot apply to a decree sought to be executed, a decree not requiring 
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to be proved in the proceedings taken to enforce it. But then it was argued 
that, if those words are to have full effect given to them, the section will fail 
to provide for the setting aside by a separate suit of a judgment or decree on 
the ground of fraud, when such judgment or decree has not yet been used against 
the party seeking to set it aside. The answer to this argument is that the right 
of a party to set aside by a suit a judgment or decree on the ground of fraud, 
exists independently of the provisions of the Evidence Act. 

It was next contended by the learned Counsel for the plaintiffs that if the 
construction proposed by the defendant be adopted, it would bo open to a party 
against whom a suit for money is brought by an executor to the estate of a 
deceased creditor to show in such suit that probate was obtained by fraud. I 
do not think any such consequence would follow. For the executor in such 
a suit has not to prove or even produce the order granting probate, the pro- 
duction of the probate being sufficient for his purpose, and the probate not 
being a judgment, order or decree, does not come within the scope of the 
section. 

Then it was contended for the plaintiffs that if section 44 was construed 
literally it might allow a party to impeach a judgment on the ground of his 
own fraud. That, however, is an objection which will hold good equally against 
the plaintiffs’ construction of the section. For if a party is not to be allowed 
^ 0 impeach a judgment on the ground of his own fraud he ought to be precluded 
from doing so quite as much when he seeks to establish such fraud in the case 
in which the judgment is used as evidence, as when lie brings a separate suit for 
the purpose. If a party is precluded from doing so he is precluded, not by any 
[23] rule of evidence, but by the general principles of justice which i)rohibit a 
person to plead his own fraud. 

It was further urged that whereas a suit to set aside a decree obtained by 
fraud must, as provided by article 95 of schedule II of the Limitation Act, be 
brought within throe years after the fraud becomes known to the party wronged, 
if the defendant’s construction of section 44 of the Evidence Act be adopted, 
such party will have unlimited time to impeach a judgment on the ground of 
fraud. This no doubt is an anomaly. But there is a material difference 
between the relief obtainable by a suit for sotting aside a decree obtained by fraud 
and that which a party can havn by shewing as defendant in an action in which 
such a decree is used as evidence against him that it was obtained by fraud. 

The supposed anomalous and unreasonable consequences pressed upon 
our attention in the argument for the plaintiffs (respondents) are not, there- 
fore, of a nature such as would justify our rejecting a construction, which is so 
clearly in accordance with the plain meaning of the words of the section. 

There is no dispute that a stranger to a judgment against whom it is 
used as evidence, either as a judgment in rem or as a judgment relating to a 
public matter, may impeach it on the ground of fraud in any case in which it 
is so used. Taylor in his Treatise on the Law of Evidence, after stating that 
the rule on this point is clear, observes (in paragraph 1713) “whether an 
innocent party would be allowed to prove in one Court that a judgment against 
him in another Court was obtained by fraud is not equally clear, as it would 
be in his power to apply directly to the Court which pronounced the judgment 
to vacate it.” And Bigelow in his work on the Law of Estoppel says (see 
page 208), “ whether parties may set up fraud has been a subject of contiicting 
opinion.” Thus in systems of law to which our own is more or less allied, 
the view contended for by the learned Counsel for the plaintiffs is by no means 
a clearly settled and accepted one. 


645 



I.L.R. 27 Col. 24 


THAKUR SINGH t'. 


f 

No doubt the most natural course for a party to a judgment [24] who 
seeks to impeach it for fraud, is to apply to the Court which pronounced the 
judgment to set it aside. But if it is conceded, as it must be, that in addition 
to that course a party may also institute a suit directly to set aside a judgment 
obtained against him by fraud, there is not much reason why he should not 
also be allowed to avoid its effect in any suit in which it is used as evidence, 
by shewing in that suit that it was obtained by fraud. On the contrary, by 
allowing a party to do so, we avoid multiplicity of suits. 

It remains now to say a few words with reference to the cases cited. 
Some of these, as for instance the case of Bansi Lai v. Ramji Laly (1898) 
I.L.B., 20 All., 370, are of very little use for our present purpose, as they were 
decided without any reference to section 44 of the Evidence Act. Of the 
remaining cases no one is directly in point upon the question now before ub> 
and if in some of them there occur observations against the defendant’s view, 
there are others, such as the cases of Nilmony Mookhopadhya v. Aimunissa 
Bibee, (1885) I. L. R., 12 Cal., 156; Ahmedhhoy Hubibhoy v. Vulleebhoy 
Gassimbhoy, (1892) 1. L. E., 6 Bom., 703, and Manchharamy, Kalidas, (1894) 
I. L. R., 19 Born., 821 (826), which contain dicta in favour of that view. 

For the foregoing reasons I think the contention of the defendant that it 
is open to him in this case under section 44 of the Evidence Act to shew that 
the decree relied upon by the plaintiffs was obtained by fraud, is correct and 
ought to prevail, and the judgments of Mr. Justice Stevens and of the 
District Judge of Cuttack ought to bo set aside and the case sent back to the 
District Judge for disposing of it after determining whether the decree relied 
upon by the plaintiffs was obtained by fraud, and if it was obtained by fraud, 
whether the tenancy set up by the defendant is established. 

C. G. Appeal allowed : case remanded. 


NOTES. 

[ When a, decree is challenged on the ground of fraud, it may be at tacked by setting up 
a ploa of fraud as well as by a regular suit : — (1913) 18 C.W.N., 271 ; 33 Cal., 967 ; 32 Mad., 
323; (1899) 23 Mad., 21 G. 

See also (1902) 24 All., 242 ; 26 All., 272 ; (1902) 30 Cal., 369 ; (1909) 14 C.W.N., 823 ; 
(1912) 16 C.L.J., 552 ; (1905) 10 C.W.N., 422.] 

[28] The 20th July, lh99. 

Present : 

Mr. Justice Ghose and Mr. Justice Stevens. 


Thakur Singh Plaintiff 

versus 

Bhogeraj Singh and others Defendants.* 


Limitation — Possession and actual user — Conflicting evidence of possession — 
Presumption of possession from title — Title and possession — Onus 
probandi — Character of land in dispute — Mode of enjoyment. 

It is only when the evidence of possession is strong on both sides and apparently equally 
balanced, that the presumption that possession goes with title should prevail. The principle 
does not apply where the evidence of possession is equally unworthy of reliance on both sides. 

• Appeals from Appellate Decrees Nos. 26 and 159 of 1898, against the decree of Babu 
Bhagwaii Chandra Chatterjee, Subordinate Judge of Tirhoot, dated the 18th of September 
1897 revering the decree of Babu Troylukya Nath Shome, Munsif of Sitamari. dated the 
22nd of March 1897. 
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Dharm Singh v. Ilurpershad Singh, (1886) I. L. R., 12 Cal., 38 explained. 

Possession, however, is not necessarily the same as actual user. When therefore the 
plaintiff has to prove possession of a land in dispute within the statutory period of limitation, 
if there is anything special in the character of the land, for example, when it is permanently 
or temporarily incapable of actual enjoyment in any one of the customary modes, a presump- 
tion ill favor of continuance of possession, though in no sense a conclusive one, may arise. 

Mahomed All Khan v. Abdul Ounny, (1883) I. L. R., 9 Cal., 744: 12 C. L. R., 267, 
referred to. 

In the two suits out of which these appeals arose the main question was 
whether the plaintiff was in possession of the disputed lands within twelve 
years next before the date of the institution of the suits. The plaintiff alleged 
that the lands in dispute appertained to a putti in mouzah Pachra, belonging 
to him and his co-sbarers, the defendants second party, and prayed for con- 
firmation of possession after establishment of title. 

The defendants first party contended, amongst other things, that the lands 
did not appertain to the plaintiff's putii. Previous to the suits there were 
some butwara proceedings for the partition of the putti in question betw’^een 
the plaintiff and his co-sharers ; but the defendants first party having claimed 
portions of the lands surveyed as appertaining to their putti, the Deputy 
Collector refused to proceed with the partition. Hence the suits. 

[26] The Munsif found that the title to the lands in dispute rested with 
the plaintiff and his co-sbarers, excepting a small strip of land. He also found 
that the plaintiff had failed to prove possession at the date of the suits. Then, 
as to the question of the plaintiff's possession within twelve years of that date, 
the Munsif decided that issue in favour of the plaintiff’ upon grounds set out in 
the portion of his judgment quoted in the judgment of the High Court. The 
suits were decreed accordingly. 

On appeal the Subordinate Judge held that the suits were barred by 
limitation and dismissed theixj. 

The plaintiff appealed to the High Court. 

Mr. C. Gregory, and Babu Buldeo Narain Singh, for the Appellant. 

Babu Sorashi Charan Mitter for the Respondents. 

The judgment of the High Court (Ghose and Stevens, JJ.) was 
delivered by 

Stevens, J. — The question in dispute in the two cases out of which these 
appeals arise is as to whether the plots of land with which they are respectively 
concerned appertained to the putti of the plaintiff, or to that of the defendants. 
It is not necessary to enter into the history of this litigation, which has been 
pending since the year 1890. Suffice it to say that when the cases came for 
the last time before the Subordinate Judge of Tirhut on appeal, that officer 
held that they were barred by limitation, and accordingly dismissed them. 

The view held by the Court of First Instance was that in both cases the 
land in dispute was of such a character that neither party had been in regular 
possession of it. The learned Munsif says : ** The disputed lands in suit 
No. 147 are admittedly putti (waste) lands over which neither party cared 
to exercise acts of possession till shortly before the institution of the suits, and 
the attempt at definite and lasting possession on both sides gave rise to the 
disputes. It might very well be that the defendants' tenants coming to 
live near the lands now and then passed over them or kept cowdung 
on them, and in the same way the plaintiff and his co-sharers also might have 
tied their cattle on them. These acts having been occasional, neither party 
oared to oppose the other. When the plaintiff, [27] however, proceeded to lay 
claim to them definitely by acts of ownership, and especially by the butwara 
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proceedings, the defendants opposed them. As regards the disputed lands in 
suit No. 40 I am inclined to think that the defendant, Munha Singh, in his 
evidence before Babu Rajendra Nath, spoke the truth when he said that the 
lands were formerly swamps. When these swamps became culturable in 
certain seasons only of the year, it is very probable that now a man on plain- 
tiff’s behalf and now a man on defendants behalf grew crops on such bits as 
could be sown, the man on behalf of either party sowing such crops as he found 
convenient, regard being had to the season and the consistency of the soil at the 
particular period. This accounts for the fact that the witnesses on neither side 
give any consistent account of the cultivation of the kinds of crops. As in the 
case of the disputed lands in suit No. 147, so in this case, too, when the swamps 
gradually became ht for regular cultivation and either partly attempted it, it gave 
rise to disputes which culminated in the butwara proceedings and in these suits. 
Under such circumstances I think I should hold that possession goes with title. 
Dharvi Singh v. Hurpershad Singh, (1885) I. L. R., 12 Cal., 38.” 

The Munsif had previously remarked that he found it dilFicult to rely upon 
the general statements of the plaintiff’s witnesses as to possession, and that 
the evidence of the witnesses for the defendants was also equally unworthy of 
reliance. Upon the merits of the case the Munsif found that the plaintiff was 
entitled to recover a portion of the land for which he sued. 

The learned Subordinate Judge was, we think, right in holding that the 
Court of First Instance did not correctly apply the case of Dharm Singh v. 
Hurpershad Singh, (1885) T. L. R., 12 Cal., 38, and that the true application 
of that case would be where the evidence of possession is strong on both sides 
and apparently equally balanced, in which case preference should be given to 
the evidence on the side of the party with whom the title was found. At the 
same time he does not appear to have considered tlie case from the point of 
view from which we think it ought to have been considered in the light of 
what the Munsif says about the character of the lands in dispute. 

[28] As to the (juestion what in fact was the character of the lands he 
does not say anything, and we do not know whether he differed from the Court 
of First Instance on that point. The learned Subordinate Judge seems to lay 
down as a general proposition that if the evidence of the plaintiff, on whom 
lies the onus to prove possession, be not worthy of reliance, he cannot succeed 
even if he had a good title. There are, however, certain classes of cases to 
which a general proposition of this kind would not be applicable, because it may 
be that the lands in dispute are of such a character that they do not permit of 
actual enjoyment in any of the ordinary modes. We would refer to the case of 
Mahomed ALi Khan v. Abdul Gunny, (1883) I. L. R., 9 Cal., 744 : 12 C. L. R. 
257, decided by a Full Bench of this Court. That was a case of jungle 
lands, as to which it was stated that the plaintiff and the defendant had good 
title jointly ; that at the date of a thakbast in 1859, they were in joint posses- 
sion ; that the whole of the lands were then jungle, yielding, however, 
some kind of profit which had been variously described ; that at some 
time or times subsequent to that date, but more than ten years before the 
institution of the suit a portion of the lands was brought under cultivation, 
and that of the lands so reclaimed the defendants had been in possession 
from the time of their reclamation. The Court below had held that it was 
for the plaintiffs to prove that they had been in possession within twelve years 
prior to the suit and found that they had failed to discharge the onus. It was 
pointed out by this Court that, although there was no doubt as to the general 
rule that it lay upon the plaintiff to show possession within twelve years, 
possession is not necessarily the same thing as actual user. The nature of 
the possession to be looked for,” it was said, "and the evidence of its continuance 
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must depend upon the character and condition of the land in dispute. Land is 
often either permanently or temporarily incapable of actual enjoyment in 
any of the customary .modes as by residence or tillage or receipts of a settled 
rent. It may be incapable of any beneficial use, as in the case of land covered 
with sand by an inundation ; it may produce some profit, but trifling m amount, 
and only of occasional occurrence as is often the case with jungle land. In such 
cases it would be unreasonable to look for the same evidence of possession as 
[29] in the case of a house or a cultivated field. All that can be required is 
■that the plaintiff should show such acts of ownership as are natural under the 
•existing condition of the land, and in such cases when he has done this, his 
possession is presumed to continue as long as the state of the land remains 
unchanged, unless he is shown to have been dispossessed.” It was again 
remarked : “ When lands, which have been in such a condition as to be 
incapable of enjoyment in the ordinary modes aro reclaimed and brought 
under cultivation, the change is in many instances gradual and difficult of 
observation while in progress. Diluviated land may take years to reform. 
Jungle land is often brought under cultivation furtively by squatters clearing 
a patch here and a patch there at irregular intervals of time. So that 
it may be a matter of extreme difficulty to prove as to any piece of land the 
exact date at which its condition became altered. And as the plaintiff, 
who has complied with the conditions we have indicated, is in the absence 
of dispossession presumed to continue in possession as long as the state 
of the land remains unchanged, it is essential to enquire on whom the burden 
•of proof of the date of the change lies.” After considering this point, the 
learned Judges observed that the presumption which would arise would be in 
no sense a conclusive one ; that its bearing upon each particular case must 
depend upon the circumstances of the case ; and that it was always liable to 
be rebutted by evidence. They considered that, having regard to the circum- 
stances of that case, the question of limitation ought to be considered together 
vrith all the evidence, and they remanded the case to the Court below in order 
that it might be so considered. 

We desire to draw the attention of the learned Subordinate Judge to that 
-case, as it does not appear to us that he has considered these cases from the 
points of view therein indicated, and in our judgment if the Munsif is correct in 
his view as to the character of the lands in dispute, it is essentially necessary 
to the right decision of the question of limitation in the present cases that 
it should be considered with the whole of the evidence in the case. It is 
necessary that he should in the first place consider whether there is, as 
the Munsif found, anything special in the character of the lands, and if he 
finds that they have such a special character, he should inquire into the 
£80] nature of the possession which either party enjoyed, and then determine 
the question of limitation upon the whole of the evidence in the case. 

We very much regret the necessity of prolonging this already unduly 
protracted litigation ; but we feel that it is necessary in the ends of justice to 
make this remand. 

We accordingly remand these cases to the Subordinate Judge for retrial 
with reference to these observations. 

Costs will follow the result. 

M. N. B. Appeals allowed ; cases remanded. 


NOTES. 

[See also (1904) 8 C.W.N., 876.1 


18 CAL.— 82 
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PINO NATH CHUCKBBBUTTY V. 


[27 Cal. 80] 

The 15th May, 1899. 

Present: 

Sir Francis W. Maclean, K.C.I.E., Chief Justice, and* 
Mr. Justice Banerjee. 


Dino Nath Chuckerbutty Defendant 

versus 

Pratap Chandra Goswami Plaintifl.’^ 


Might of Suit — Suit for declaration and enforcement of a hereditary right 
to officiate as priest — Code of Civil Procedure (Act XIV of 1882), 

Section 1 1 — Mesne profits — Suit to have a share in the offerings 
made to a deity, by one member of a family, against another, 
based upon an implied arrangement amongst them. 

A suit by one member of a family against another for the declaration and enforcement, 
of a hereditary right to officiate as priest at the worship performed by votaries at the foot of a 
certain tree, and also to have a share in the offerings made to the deity, is maintainable. 

Kali Kanta Surma v. Oouri Prosad Surma, (1890) I. L. R., 17 Cal., 906, followed. 

Jowahur Misser v. Bhagoo Misser, (1857) 13 S. D. A., Part I, 3G2, and Kashi Chandra 
Chuckerbutty v. Kailash Chundra Bandopadhya, (1899) 1. L. R., 26 Cal., 856, distinguished. 

This appeal arose out of a suit brought by the plaintiff to obtain a declaration 
of his right to worship a certain treo, to have a sliare in the offerings made to 
the deity, and for a decree for possession. The plaintiff's allegation was that 
one Jagannath [31] Chuckerbutty was the common ancestor of the parties, and 
upon his death his three sons as shebaits performed the worship of the said 
tree and enjoyed the profits thereof in equal shares; that Goluck Nath 
Chuckerbutty, his maternal grandfather, was a shebait of the presiding deity„ 
and was in rightful enjoyment of a one-twelfth share of the profits, having been 
an heir of one of the sons of the said Jagannath Chuckerbutty ; that after the 
death of the said Goluck Nath Chuckerbutty, his widow, and then his daughter,, 
the mother of the plaintiff, were in possession of the said share by enjoyment 
of the profits derived from the worship of the deity ; that since the death of 
Goluck Nath, the profits were at first realized under the management of Sitat 
Nath, brother of Goluck Nath, and afterwards under that of the defendant 
No. 1 ; that the profits due on account of Goluck Nath’s share were received 
by his (the plaintiff's) mother through the said Sital Nath, and afterwards 
through defendant No. 1 } that after his mother’s death be received the said 
profits up to the year 1296 B. 8, (1889) when the defendant No. 1 refused to 
pay the share. Hence the suit was brought. 

The defence of the defendant No. 1, who alone contested the suit, was 
mainly that the suit was not maintainable. 

* Appeal from Appellate Decree No. 1824 of 1897, against the decree of Babu Mohim 
Chandra Ghose, Subordinate Judge of Faridpur, dated the 26th of April 1897, affirming the 
decree of Babu Debendra Nath Banerjee, Munsif of Goaluodo, dated the 30th Haroh 1896. 
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The Court of First Instance overruled the objections and decreed the 
plaintiff's suit. 

On appeal to the Subordinate Judge that decision was confirmed. 

Against that decision the defendant appealed to the High Court. 

Dr. Ashutosh Mookerjee, and Babu Preo Sankar Majumdar, for the 
Appellant. 

Babu Sreenath Dass, and Babu Shiba Prosonno Bhatiacharyya, for the 
Respondent. 

The judgment of the High Court (Maclean, C.J., and Banebjbe, J.) 
was delivered by 

Banerjee, J. — This appeal arises out of a suit brought by the plaintiff^ 
respondent, to obtain a declaration that his maternal grandfather Goluck Nath 
Chuckerbutty was a shebait of the [32] presiding deity Sri Sri Raj Rajeswar 
Deb of the tree of Is war Raj Rajeswar standing on a certain piece of land, 
within boundaries stated in the plaint, and was in rightful enjoyment of a 
1 anna 6 gundas 2 karas 2 krants share, that is a one-twelfth share of the profits 
pertaining to the said tree, for a further declaration that the plaintiiT, as one 
of his daughter’s sons, is entitled to a 13 gundas 1 kara and 1 krant, that is, a 
one-twenty-fourth share, and for a decree for possession of this last mentioned 
share, and for mesne profits for the three years immediately preceding the 
institution of the suit, the mesne profits being estimated at Rs. 50. 

The defendant No. 1 alone defended the suit, and his defence, so far as it 
is necessary to be considered for the purposes of this appeal, was that the suit 
was not maintainable, and that the claim for mesne profits was excessive. 
The Courts below have found for the plaintiff and given him a decree. 

In second appeal it is contended, on behalf of the defendant No. 1, firstt. 
that the present suit is not maintainable, and, secondly, that there cannot be 
any decree for mesne profits in such a suit. 

In support of the first contention, the case of Jowahur Misser v. BhagoO' 
Misser, (1857) 13 S. D. A., Part. 1, 362, is relied upon. But that case is clearly 
distinguishable from the present. There, what was claimed was a share in 
the gratuity or voluntary gift made of certain property to a member of the 
plaintiff's family as the priest officiating at a sradh ceremony, and the Sudder 
Dewany Adawlat held that such a claim was not maintainable, because the fee 
paid was in the nature of a voluntary gift to the person to whom it was directly 
made. That, however, is not the nature of the present claim. What is claim- 
ed in the present suit is a right to officiate as shebait or prie^it, at the wor- 
ship performed by votaries at the foot of a certain tree, and to share the offerings 
made at such worship, the right to officiate as such shebait being claimed by 
the plaintiff as an hereditary right belonging to the members of a certain family 
of which he himself is a member. 

A suit for the declaration and enforcement of such a right is in our opinion 
clearly maintainable having regard to section 11 of [33] the Code of Civil 
Procedure, and to the case of Kali Kania Surma v. Gouri Prosad Surma, 
(1890) I. Li. R., 17 Cal., 906, and the cases therein referred to. The suit, 
therefore, so far as it asks for a declaration of the plaintiff's right, as set out 
in the plaint, is clearly maintainable. 

It is then contended that there cannot be any decree for possession. 
This part of the appellant’s contention seems to us to be right, and in fact the 
correctness of this contention is not disputed on the other side. 

In support of the second contention of the appellant, it is argued, on the 
authority of the case of Kashi Chandra Chuckerbutty v. Kailash Chandra 
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Bandopadhya, (1899) 26 Cal., 356, that a suit for mesne profits, which 

consisted in the offerings made to an idol, is not maintainable. But we think 
the case cited is distinguishable from the present. There the suit was brought 
against a trespasser, who had kept the rightful owner out of possession for 
recovery of possession, and for mesne profits, and it was held that no decree 
for mesne profits could be made owing to the uncertainty of the amount, 
and owing also to the fact that, in so far as the offerings were intended 
as voluntary gifts to the person officiating at the time, the plaintiff, even 
though he was the rightful shehait, could not claim any portion of it. Here 
the claim strictly speaking is not one for mesne profits in the ordinary sense 
of the term. It is made, not as against a trespasser, but as against a person 
who was rightfully in receipt of the offerings as a member of the family to 
which the plaintiff' himself belongs, and the claim is based upon what must 
have been an implied, if not an express, arrangement among the members of 
the family, that all the members of the family should have a share in the 
offerings made to the tree, which were collected by the defendant No. 1. The 
finding of the Court below, though not very clear, must be taken in substance 
to be tliat the offerings were so collected. That being so, the plaintiff would 
be entitled to his share in the profits made until the parties come to a different 
arrangement, such as a partition, by performing the worship by turns. 

[34] Upon the question of the amount of these profits the order of the 
lower Court is, that it should be determined in execution of the decree. It is 
very doubtful wJiether section 212 of the Code of Civil Procedure is applicable 
to such a case, and whether the amount can bo left to be so ascertained. But 
it is not necessary to consider this question, as the parties have come to an 
agreement as to the amount, and they consent to a decree being made for 
Es. 60 in respect of the mesne profits up to this day. 

The result then is that the decrees of the Courts below will be varied by 
limiting them to a grant of a declaration of the plaintiff ’s right ; and by strik- 
ing out so much thereof as awards possession, and by substituting for the 
order for determination of the mesne profits in execution of decree, a decree 
•awarding Bs. 60 as the amount of the mesiie profits, leaving the order for costs 
as it stands in those decrees. In this appeal there will be no order for costs. 

S. C. G. Decree varied. 


NOTES. 

[This wjis followed in (1907) 17 C.L.J., 493. J 
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[27 Cal. M] 

The 12ih July, 1899. 

Present : 

Mr. Justice Macpherson and Mr. Justice Stevens. 

Madhusudan Das and another Judgment-Debtors, Petitioners 

versus 

Gobinda Pria Chowdhurani Decree- holder, Opposite Party.'’' 

Civil Procedure Code {Act XIV of 1882), .section 244 — Question in execution 

of decree —Possession in execution of decree after sale — Question arising 
between the parties or their rep7'c.Hentatives — Separate suit — Appeal. 

Proceedings for the deliver}' of possession to the auction-purchaser, after sale in exccution- 
of a decree, are proceedings in execution of the decree ; and when the application for posses- 
sion is resisted by the legal representative of the judgment-debtor on the allegation that 
portions of the property belonged to him and not to the judgment-debtor, the question raised 
comes under section 244 of the Civil Procedure Code and must be decided under that section 
and not by a separate suit. 

Gobinda Pkta Chowdhurani obtained decrees for rent against one Ram 
Kamal Das, deceased, in respect of two separate [38] holdings, and 
purchased them herself in execution of the decrees. She applied for khas 
possession of the holdings by ejecting therefrom the sons of the deceased 
judgment-debtor, Madhusudan Das and Joy Chundra Das. Thereupon they 
opposed the applications alleging that long before the applicant got the decrees 
for rent, their father had sold them the whole of the one and one-half of the 
other holding, and that, therefore, the applicant could not disturb their 
possession of the same. 

The Munsif hold that the sales by the father to the sons were not collusive ; 
that the applicant had already recognised one of the objectors in a previous 
rent suit and by granting receipts, although neither of them was made a party 
in the rent suit out of which the present cases arose ; and that the objectors 
were in possession of the disputed holdings. He accordingly held that if the 
objectors had acejuired no title by their purchase, that point should be settled 
by a regular suit, but that the applicant could not get khas possession of the 
land in dispute. He, however, ordered that symbolical possession might be 
given to her. 

On appeal by the applicant, auction-purchaser, the District Judge, without 
expressing any decided opinion about the bond /ides or otherwise of the sale-deeds 
of the objectors, iield that she was entitled to get khas possession of the lands 
in question. Ho held, however, that the objectors were at liberty to bring a 
regular suit to establish their title to the lands in dispute on the strength of 
their purchase, and decreed the appeals. 

The objectors appealed to the High Court. 

Babu fjaikanta Nath Das for the Appellants. 

Babu Basanta Kumar Bose, and Babu Jnanendra Mohun Das, for the 
Respondent. 

The following judgment was delivered by the High Court (Macpherson 
and Stevens, JJ.) 

The respondent purchased two jotes at sales in execution of two decrees which 
she had obtained against Ram Kamal Das tor the rent due in respect of them. 
After obtaining the sale certificates she applied for khas possession as against 
Ram Karnal’s sons who, we must take it, were put on the rec ord as represen ta- 

* 

Huda. 
the order 
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[S6]tives of their deceased father. The sons resisted the application alleging 
that they had purchased the whole of one and half of the other jote from their 
father prior to the rent suits, that the respondent had recognised them as tenants, 
and that they were not bound by the decree to which they were not parties. 
In support of their contentions they put in the kabalas by which they had 
purchased the jotcs and some other documentary evidence. Both Courts 
considered that the questions raised could only be decided in a regular suit to 
be brought by one or other of the parties, and that they could not be decided 
under section 244 of the Civil Procedure Code. The Munsif, hplding that it 
was for the respondent to bring such a suit, declined to give her anything more 
than symbolical possession. The District Judge on the respondent’s appeal 
held that it w^as for the appellants, Bam Kamal’s sons, to bring such a suit, 
and that in the meantime khas possession must be given to the respondent. 
These appeals are preferred against this order of the District Judge. 

Neither Court has definitely decided the questions raised, but if the case 
comes under section 244 those questions obviously must be decided under that 
section and not by separate suit. If the case does not come under section 244, 
it is equally obvious that there was no appeal to the District Court, and that 
there is no second appeal to this Court. We must, therefore, determine whether 
section 244 applies. 

It undoubtedly does apply as regards the parties, for there is on the one 
side the plaintiff, who is the decree-holder and the auction-purchaser, and on 
the other the representatives of the judgment-dehtor. The fact th.at they claim 
the jote not through the judgment-debtor but adversely to him would not 
prevent the operation of section 244 —see Punchanun Buiidopadhya v. Eabia, 
Bibi, (1890) I. L. R., 17 Cal., 711. The plaintiff is also none the less a party 
to the suit because she happens to bo the auction-purchaser. Is then the 
question raised one relating to the execution of the decree ? That question 
is whether theyo^^.s sold at the execution sale belonged to the judgment- 
debtor or to the persons who now repre-[37]8ent the judgment-debtor, 
and from whom it is sought to obtain possession with the aid of the Court. 
There is also another question involved, and that is whether, having regard to 
the provisions of the Tenancy Act (if those provisions apply) the jotes were not 
properly sold in execution of the decrees obtained against the appellants’ father 
eo as to bind the appellants even if the jotes do belong to them. 

As the appellants do not claim through or under their father, the sale 
certificate has not the effect of vesting the jotes in the purchaser as against 
them, but the purchaser is entitled to ask the Court to put her in possession of 
what she has purchased, and, subject to the provisions of sections 317 and 318, 
and sections 328 to 335 relating to resistance to execution, the Court is bound to 
give her possession of some kind. Proceedings for the delivery of possession 
are, we think, proceedings in execution of the decree. They undoubtedly 
are so when the decree is for possession, as the proceedings are necessary in 
order to give effect to the decree, and any question which arose as to the land 
which the decree- holder wtis entitled to got under the decree would certainly 
be a question relating to the execution of the decree. The matter is not so 
clear when po8ses.sion has to be given of land which has been sold in execution 
of a decree. It may be said that the decree is fully executed when the sale 
is confirmed, and that questions afterwards arising between the auction 
purchasers and the judgment-debtor or others in connection with the delivery 
of possession of the property sold are not questions affecting the execution 
of thp decree. They may not affect it in the sense of impeaching the 
sale, but when the law provides for the delivery of possession to the auction- 
purchaser by proceedings which form a part of the proceedings in connec- 
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•tion with the eseoution of the decree, any question arising as to the kind 
of possession to which he is entitled, is, we consider, a question relating 
to the execution of the decree within the meaning of section 244. Here 
the respondent, the decree-holder, says the land is in the possession of the 
appellants, who are the representatives of the judgment-debtor, and that 
she is entitled to get as against them khas possession. The appellants do 
not deny that the land is in their actual possession, [38] and that they 
are the representatives of the judgment-debtor, but they say they are not 
bound by the decree to which they are not parties, and that the land is their 
own and not that of the person whom they represent. Both as regards the 
parties and the subject-matter of the dispute, the case comes, we consider, 
under section 244, and must be decided under that section and not by a separate 
euit. If such a suit was brought it would certainly be open to the objection, 
whatever the Court may now say, that it was not maintainable. 

We hold that an appeal does lie and we set aside the decision of both 
'Courts. The case must go back to the first Court to be dealt with and disposed 
of under section 244. The parties will be at liberty to adduce additional 
evidence, and the costs of this Court, and of the Lower Appellate Court, will 
abide the result. 

M . N . R. Appeal decreed ; Case remanded, 

NOTES. 

['"It ifl well sottlod that when the purchaser is not the decree-holder, a question 
which may arise in the proceedings for delivery of possession between him and the 
judgment-debtor, does not fall within the scope of soction 47, G. P. C., 1909, 14 
Cal., 644 ; 31 Mad., 177. When, however, the purchaser happens to bo the decree-holder 
the view has sometimo been taken that the question of delivery of possession falls within the 
scope of section 47 27 Cal.. 34 ; 27 Cal , 709 ; 31 Cal., 737 ; iS C.W.N., 27 ; 26 Mad., 629. 

This view has been carried to its logical conclusion, and it has been maintained in tS5 Bom., 
452 ; 26 Mad., 740, that a decree-holder auction-purchasor must obtain delivery of possession 
by an application to the execution Court and cannot maintain a suit against the judgment- 
debtor for recovery of possession. The contrary view is supported by the cases of 1 C.W.N., 
•658 ; 6 C.L J., 749 ; 7 C.L.J., 430 ; and it is worthy of note that in some of the cases whore 
the view first set out has been maintained, the Court has adopted the conclusion with 
reluctance and hesitation because it fell bound by previous decisions, 26 Mad., 740 ; 28 Mad., 
87. The cases were elaborately reviewed by a Full Bench of the Allahabad High Court in 
Munammat Dhagwati v. Banwari Lai, 31 All., 82, and the principle was affirmed that a 
decree-holder, whether holding a decree for sale under a mortgage or a simple money-decree, 
who purchases at a sale held in execution of such decree, property belonging to his judgment- 
debtor is in the same position as would be any other purchaser at an auction-sale held in 
exeoution of such decree”— per MOOKERJEK, J. in (1914) 20 O.L.J., 438.] 

[ 27 Cal. 38 ] 

The mh June, 1899. 

Present : 

Mh. Justice Macphehson and Mr. Justice Stevens. 


Haridas Acharjia Chowdhry and others Plaintiffs 

versus 

Baroda Kishore Acharjia Chowdhry and others Defendants.* 


Attachment — Subject of attachment — Civil Procedure Code [XIV of 1882), 
section 266 — Meaning of the word “ debt ” — Attachment in execution of 
decree — Prohibitory order — Attachment of maintenance allowance. 

The word “ debt ” in section 266 of the Civil Procedure Code means an actually existing 
« dcbt. that is, a per fec ted a nd abs olute d ebt , not me rely a sum of mon e y wh ich may or may 

* Appeal from Appellate Decree No. 1700 of 1897, against the decree of B, H. Anderson. 
Esq., District Judge of Mymensingh, dated the 26th of May 1897, affirming the decree of 
Babu Krishna Chandra Chatterjee, Subordinate Judge of that District, dated the 31at of 
March 1S96. 
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rot become payable at some future time or the payment of which depends upon contingenoiea 
which may or may not happen. 

When, therefore, A is bound under a deed to pay to i:? a monthly maintenance allowance 
during the life>time of the latter, there cannot be a valid attachment of any portion of the 
allowance by a prohibitory order issued to A of a date anterior to the time when the same 
falls due to B. 

Bishan Chand Dudhukia obtained a decree against [39] Shukhomoye 
Debi Chowdhrani, the defendant No. 2, on the 19th November 1883, for the 
sum of Bs. 6,148 and odd annas, and the said decree was purchased by the late 
Durgadas Acharjia Chowdhry, father of the plaintiffs, Haridas and Tarukdas. 

Baroda Kishoro Acharjia Chowdhry, defendant No. 1, executed a deed, 
dated the 19th Bhadra 1292 (September 1885) in favour of his adoptive mother,, 
the defendant No. 2, binding himself, amongst other things, to pay her, from 
the month of Assin 1292, during her life, a monthly allowance of Rs. 100, 
and as security for the payment of the said allowance mortgaged a property 
mentioned in the said deed. 

The plaintiffs’ father having applied for the execution of the said decree 
against the defendant No. 2, tho Court issued the following prohibitory order 
to the defendant No. I, on the 5th August 1887 

That the decrcG-holdor having put in a petition stating that the said judgment-debtor 
under letter (sic) dated the 19th Bhadra 1292, acquired the right of getting from you a 
monthly allowance of Bs. 100 equal to a yearly allowance of Bs. 1,200 ind praying that 
the amount of tho said monthly allowance should be attached and deducted on account 
of the money due under tho decree, ‘purwana^ and as order has been passed for attachment 
of one-halt of the allowance duo to the judgment-debtor, you are, therefore, informed under 
order passed to-day that, if the sum of Bs. 100 be due from you to the debtor, you should 
not pay a moiety of the said amount to the debtor until further order be passed by this 
Court, and that you should duly deposit the said moiety into the Court.” 

Durgadas Acharjia then prayed for execution of the decree by the sale of 
the attached half of the monthly allowance due from August 1887 to August 
1888, and it was sold on the 20th May 1889 and purchased by the decree- holder. 
The defendant No. 1 not having paid the amount of the said allowance, 
the plaintiffs instituted a suit in the Court of the Suddor Munsif of the District, 
against him for the recovery of the sum, and obtained a decree which was 
upheld by the High Court. 

Then on the application of the plaintiffs, a notice, dated the 16th January 
1891, was served on the defendant No. 1, asking him to deposit in Court the 
sum of Bs. 1,350, being tho amount of the attached allowance at the rate of 
Rs. 50 per [40] month from September 1888 to November 1890. .After some 
proceedings in execution, the said allowance was sold on the 20th May 1891 
and purchased by the plaintiffs for Bs. 165. The present suit was instituted 
by the plaintiffs to recover from defendant No. 1 the sum of Rs. 1,350 and 
for other incidental reliefsv 

The defendant No. 1 denied his liability, alleging, amongst other things, 
that there was no portion of tho allowance money in suit remaining unpaid by 
him on the date when the plaintiff made the auction -purchase, t.e., on tho 
20th May 1891, and that the attachment by the prohibitory order was invalid. 

The Munsif dismissed the suit, and the decision was confirmed on appeal 
by the District Judge. 

*The plaintiffs appealed to the High Court. 

Mr. Hill, Bahu Hari Mohan Chakravarti, Dr. Asutosh Mookerjee, andi 
Babu Tarak Chandra Chakravarti, for the Appellants. 
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Dr. Bash Behari Ghose, Babu Dwarka Nath Chakravarti, and Babu 
Joygopal Ohose, for the Bespondents. 

The judgment of the High Court (Maopherson and Stevens, JJ.) was 
as follows : — 

This appeal raises, amongst other questions, the question of the meaning 
of the word ** debt ” in section 266 of the Civil Procedure Code, which describes 
the property liable to attachment and sale in execution of a decree. 

It appears that one Bishan Chund Dudhuria in 1883 obtained a decree 
against the second defendant, who is the adoptive mother of the first defendant, 
and that this decree was purchased by the plaintifis’ father. In 18^^5 the first 
defendant executed a deed by which he bound himself to pay to the second 
defendant a maintenance allow^ance of 100 rupees per month during the time 
of her life, and he secured the payment of that sum by the mortgage of certain 
properties. On 5th August 1887 the plaintiffs, in execution of the decree 
purchased by their father, obtained a prohibitory order upon the first defen* 
dant directing him not to pay half the amount of the maintenance allowance 
to [41] the second defendant. It will be necessary hereafter to refer more 
particularly to the exact terms of that order, but under it half the maintenance 
allowance for the period extending from August 1887 to 1888 was attached, 
sold, and purchased by the plaintiffs. The plaintifis then brought a suit 
against the first defendant to obtain that money, and got a decree. Subse- 
quent to this the plaintiffs, again acting upon the prohibitory order of the 5th 
August 1887, proceeded to sell through the Court in execution of their decree 
half the allow^ance due from [s/c] the period extending from September 1888 to 
November 1890, amounting to Bs. 1,350, and on the 20th May 1891 they 
purchased the allowance so due for Rs. 165. The present suit is brought 
against the first defendant to enforce the payment of that amount. 

Both the lower Courts have held that before the 20th May 1891, the 
date of the plaintiffs’ purchase, and even before the issue of the notice of the 
16th January 1891 calling upon the defendant to pay the money into Court, 
the amount claimed bad been paid to the second defendant and that there was 
nothing due. That being so, it seems clear that the plaintiffs by their purchase 
bought nothing as the debt purchased by them had been satisfied and was not 
then in existence. 

In this state of things Mr. Rill for the appellants has contended that the 
first defendant is not entitled to plead payment of this debt, as the effect of the 
prohibitory order of the 5th August 1887 was to attach the money ; and that 
any payment by the first defendant subsequent to such attachment was null 
and void. That, therefore, raises the question whether the order of the 
6th August 1887 effected any valid attachment of the money now claimed. 
Section 266 of the Civil Procedure Code provides that debts, amongst other 
things, may be attached and sold, and the question, therefore, is what is the 
meaning of the word debt ” in that section. 

We think it is clear that a debt may include a sum of money due by one 
person to another, and which is actually payable at the time, as well as a sum 
of money which is due but not actually payable then. We will assume that 
the word as used in section 266 has the wider meaning and includes both 
descriptions, as it is not necessary for the purposes of this case to restrict the 
[<2] meaning. All the authorities seem to show that a debt must be a 
perfected and absolute debt, not merely a sum of money which may or may 
not become payable at some future time, or the payment of which depends 
upon contingencies which may or may not happen. The Common Law 


19 OAL.— 83 
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Procedure Act in England provides that ** debts due or accruing " may be 
attached, and the construction which was put upon the word accruing'* was 
that it must be an actually existing debt and not merely a debt which might 
or might not become due. The case of Tuffazal Ho&sein Khan v. Baghu Nath 
Prasad, (1871) 7 B. L. E., 186 : 14 Moore’s I, A., 40, also clearly indicates that 
an attachment must operate at the time of attachment upon some existing debt, 
and that it must not be of an anticipatory character, so as to fasten upon some 
future state of property. There must be at least an existing debt though it 
may be payable on a future date. It seems to us impossible to hold that on 
the 5th August 1887 there was any existing debt in respect of the maintenance 
allowance which might become payable during the period extending from 
September 1888 to November 1890. The allowance was only payable to 
the second defendant during her life-time. If she died before September 1888 
there obviously would have been no money duo at all. We think, therefore, 
that the Court could not, on the 5th August 1887, legally attach the money 
that might become payable as maintenance to the second defendant for the 
period extending from September 1888 to November 1890, and that there was 
no legal attachment of that money. 

The attachment order of the 5th August 1887 is, moreover, giving it the 
widest scope, of an extremely ambiguous character, and cannot be said to 
operate as an attachment of the sum of money now claimed. It recites that 
the judgment-debtor is entitled to get from the first defendant a monthly 
allowance of Es. 100; that the decree-holder prays that the amount of 
the monthly allowance should be attached and appropriated to the satisfaction 
of his decree; and that an order for the attachment of half the allowance due 
to the judgment-debtor has been passed. It then proceeds thus, “you are, 
therefore, informed under order passed to-day that, if the sum of Es. 100 be due 
from you to [43] the debtor, you should not pay a moiety of the said ^amount 
to the debtor until further orders are passed by the Court, and that you should 
deposit the said moiety in Court. ” There is nothing in that order, whatever 
its intention may ho, to effect an attachment of the money now claimed. It 
is also, we think, a very doubtful question, whether the attachment made by 
the order was not spent when the property attached under it was sold. It is 
not necessary, however, to decide that question as we think there was no 
valid attachment of the debt sold at the sale of the 20th May 1891 ; and, as 
already stated, there was no existing debt at that time. It follows that the 
plaintiffs acquired nothing by their purchase, and that there was nothing to 
prevent the first defendant from paying the money to the second defendant. 

In the previous proceedings to enforce payment of the maintenance charge 
for the earlier period extending from August 1887 to August 1888, the 
plaintiffs obtained a decree which was confirmed up to this Court. It was 
suggested, but hardly argued, that that decree operated res judicata m the 
present case. It is sufficient to say that the decree has not been put in, and that 
the contention is on that ground untenable. Besides this, for the reasons given 
by the District Judge, if for no other reasons, the decree could not operate as 
res judicata in the matter now in dispute. The previous suit was cognizable 
by the Munsif and was tried and determined by him. The present case was 
cognizable only by the Subordinate Judge and was tried by him. 

We have been referred to the judgment of this Court in that suit by way 
of a precedent ; but it appears to us that it has no bearing on the present case. 
Then, at the time of the sale, there appears to have been a debt actually due by 
the first defendant to the second defendant, and the main question was whether 
the sale was vitiated by the absence of an attachment. The Court considered 
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that the omission to attach did not vitiate the sale ; but it also considered that 
there was an atUchment of some kind sufficient to give validity to the sale. 
It did not, however, hold that that attachment was effected by the order of 
the 5th August 1887. 

We think that the decision of the District Judge in this case is right. 
The appeal is accordingly dismissed with costs. 

M. N. E. Appeal dismissed. 

NOTES. 

[ This was followed in (1910) 88 Cal.. 18 ; (1901) 28 Cal., 483 ; (1904) 9 C.W.N., 703 ; 
(1907) 7 C.L.J., 668 : 12 C. W.N., 145 ; (1908) 30 All., 246. In (1901) 23 All., 164, it was 
held that an annuity reserved on handing over property to the Court of Wards was 
attachable.] 


[44] ORIGINAL CIVIL. 


2'he 7th September, 1899, 
Present: 

Mr, Justice Stanley. 


Rajnarain Bhadury and others 
versus 

Ashutosh Chuckerbutty. " 


Hindu law— Will —Construction of loill — Dayabhagha familu — 
Disposdion to loidow as “ malikatwa.” 

K, a Hindu, died without issue leaving him surviving a widow 7?, having made and 
published his will wherein he stated, ‘*1 appoint my wife Rtothe ' vialikatwa’ after my 
demise as exercised by myself in respect of the family dwelling house , . . wearing 

apparel, utensils, &c., whatever there is in respect of all the property aforesaid. ” B upon the 
death of K took possession of his properties. Upon B*s death the plaintiffs, who claimed to 
be K's nearest of kin, brought this suit contending that the words of the will only conveyed 
a life estate to his widow B, and that after her death they were entitled to ff’s properties. 
The defendant, who claimed to be 7i’s nearest of kin, contended that the words of the will 
gave B an absolute estate in K^s properties, and that he was entitled to the whole estate. 

ileld, that the intention of the testator was to give his widow B an absolute heritable 
and alienable estate in his properties. 

The plaintiffs in this case alleged that one Gunga Gobind Bhadury, a 
Hindu inhabitant of Calcutta, governed by the Bengal School of Hindu law, 
died intestate, leaving him surviving two sous, Joynarain Bhadury and 
Eoodnarain Bhadury. Joynarain Bhadury died intestate leaving him surviv- 
ing an only son Nilmoney Bhadury. Nilmonoy Bhadury died intestate 
leaving him surviving an only son Kristo Lall Bhadury. Kristo Lall Bhadury 
died intestate and without issue, but leaving a widow, Srimati Bhubunessari 
Dabee ; he also died possessed of considerable property, both moveable 
and immoveable, including the house and premises No 41, Kally Frosad 
Dutt’s Street, in Calcutta, and all his property after his death was taken 
possession of by his widow Bhubunessari Dabee. In the year 1873, No. 11, 

* Original Civil Suit No. 207 of lR9b. 
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Kally Prosad Dutt's Street was acquired by Government, and the compen- 
sation money in respect thereof, amounting to about Bs. 2,200, was received 
by Bhubunessari Dabee as the widow and heiress of Kristo Lall Bhadury, 
and Bhubunessari Dabee, out of the money so received from [46] Govern- 
ment and other monies belonging to the estate of Kristo Lall Bhadury, 
from time to time purchased and acquired various immoveable proper- 
ties. Bhubunessari Dabee died on or about the 17th January 1898 intestate, 
and the defendant, who was a relative of hers, and used to reside with 
her and manage the estate on her behalf, upon her death wrongfully took 
possession of the estate of Kristo Lall Bhadury, including the immoveable 
properties purcliased by Bhubunessari Dabee. The plaintiffs also state that 
Eoodnarain Bhadury died intestate leaving an only son Debnarain Bhadury, 
who also died leaving him surviving the plaintiff’s, his legal heirs and repre- 
sentatives ; that both Boodnarain Bhadury and Debnarain Bhadury died before 
Bhubunessari Dabee, and the plaintiff’s upon her death were the nearest of kin 
of Kristo Lall Bhadury deceased, and were as such entitled to the estate left 
by him including the immoveable properties purchased by Bhubunessari 
Dabee. 

The defendant alleged that Kristo Lall Bhadury, also called Krishna Lall 
Bhadury, before his death, and on the 20th Joisto 1269, corresponding with 
the 2nd June 1862, made and published his last will and testament in the 
Bengali language, whereby he bequeathed all his property, including the house 
and premises No. 41, Kally Prosad Dutt's Street, to his widow Bhubunessari 
Dabee. The translation of the will was as follows : — 

“ To the blessed Srimati Bhubunessari Dabee. 

This instrument of williiamah (will) is executed by Sri Krishna Lall Bhadury to the 
following effect : 1 having by reason of ill-hoalth come to the house of my father-in-law 
Srijut Nilmoney Ghuckerbati Mahashaye, at Mouzah Novagram, in the District of Hughli, 
and not having recovered under various modes of medical treatment (and hence) considering 
my life in peril 1 appoint ” (literally “ make *’) ** my wife Srimati Bhubunessari Dabee to 
the inalikatwa (ownership) after my demise as exercised ” (literally ‘‘ done ”) “ by myself in 
respect of the family dwelling bouse (consisting of) two cot tabs and six chittaks of land with 
building purchased in the name of my father Nilmoni Bhadury Mahashaye, deceased, at 
Sutanutygram, in the town of Calcutta, and wearing apparel, utensils, &o. Whatever there 
is (i.e.) in respect of all the properties aforesaid I, of my own free will, make (this) will. 
Finis 1269 date 20th Joisto. 

Sroe Krishna Lall Bhadury of Sutauati. 

Sri Raj Krishna Biswas. 

Sri Bhutnath Sastrie, &c. 

Witness : — 

[46] The defendant further stated that the will was duly registered in the 
oflSce of the Sub-Divisional Officer of Serampore; that upon the death of Kristo 
Lall Bhadury, his widow Bhubunessari Dabee took possession of his estate, 
not as his heiress under tl^e Hindu law, but under the provisions of the will, 
and that she received the money paid to her by Government for the premises 
No. 41, Kally Prosad Dutt’a Street, as owner thereof ; that while proceedings 
under the Land Acquisition Act were pending in connection with the acquire- 
ment of the premises No. 41, Kally Prosad Dutt’s Street, and before the 
payment of the money therefor to Bhubunessari Dabee, the plaintiffs gave notice 
of objection to the Collector of Calcutta by letter, but subsequently withdrew 
their objection by another letter ; and the defendant further alleged that the 
properties which Bhubunessari Dabee died possessed of were her own property 
to which the plaintiffs were in no way entitled ; that bis father Prosonno 
Coomar Chuckerbutty, who was the uterine brother of BhubuBessari Dabae, 
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died in Asaar 1303 B.O., leaviog him surviving the defendant, his sole heir and 
legal representative, and that he, the defendant, was the legal heir of Bhubunes- 
aari Dabee and entitled to all the property left by her. 

Mr. Mitter^ and Mr. Ghakravarti, for the Plaintiffs. 

Mr. Dunne, Mr. A, Ghowdhry, and Mr. Dutt, for the Defendant. 

Mr. Ghakravarti. — The words of the will do not convey to the widow 
more than an estate for life. The will does not give her a heritable estate or 
any power of alienation. Were it otherwise she would take as a purchaser 
and her position would be different from that of a widow. In the case of 
Harilal Pranlal v. Bai Rewa, (1895) I. L. R., 21 Eom., 376, the words used by 
the testator were "just as I am the owner of the property at present, in the 
same way after my death my wife again is the owner," and it was held that 
she took only a life-interest in the property. Among Hindus on marriage the 
lady passes out of her father’s family and becomes a member of her husband’s 
family. She acquires the qotra of her husband. There is a deep rooted principle 
among Hindus that property belonging to the family should never be allowed 
to go out of the family. See also Lallu v. Jagmohan, (1896) I. L. R., 22 Bom., 
409. In [47] the case of Hirabatv. Lakshmibai, (1887) 1. L. R., 11 Bom., 
573, a number of Bengal decisions were considered, and it was stated by 
Sargent, C. »J., in his judgment that the rule must be taken as well established, 
'that ill the absence of express words showing such an intention, a devise to a 
wife did not confer an estate of inheritance, but carries only a widow’s estate 
as understood by Hindu law.’’ Koonjbehari Dhur v. Preynchand Dutt, (1880) 
I. L. R., 5 Cal,, 684. In Pimchoovioney Dossee v. Troylucko Mohimy Dossee, 
(1884) T.L.R., 10 Cal., 342, the testator by his will appointed his wife malik 
of his property and gave his permission to adopt a son, who attaining age would 
become and it was held that the use of the word malik did not necessarily 

mean that she should take an absolute estate. A gift to a daughter as malik 
would be on a different footing, as in the case of Lain Ramjewan Lai v. Dal 
Eoer, (1897) l.L.R., 24 Cal., 406. A Hindu husband is never incompetent to 
create in favour of his wife an absolute interest in immoveable property 
bequeathed by him to her, though it is necessary, in order to create such interest, 
to use express language to that effect. Bkoha Tar ini Debya v. Peary Lall 
Sanyal, (1897) l.L.R., 24 Cal., 646 ; Mathura Das v. Bhikhan Mai, (1896) 
l.L.R., 19 All., 16. 

Mr. Ghoiodhry, contra. — The words malik and malikatwa mean " absolute 
owner’’ and "absolute ownership,’’ unless there are expressions in the docu- 
ment in which the words are used limiting their meaning. In the cases cited 
on behalf of the plaintiff' there are expressions in the will by which the testator 
contemplated the creation of subsequent interests, and it was owing to the 
existence of these subsequent interests that it was held in many of those cases 
that the meaning of the word malik would be so limited by the context as to 
mean only a life-interest. In the present case there are no expressions in the 
will limiting the ordinary moaning of the word malik, so it must be taken 
that the testator intended to give his widow an absolute and heritablo estate in 
his property. In a recent case decided by tho Judicial Committee it was held 
that in a Hindu will a herLtable and alienable estate is to be understood 
[48] by the use of the words " shall become malik ’’ unless the context indicates 
a different intention. Lalit Mohun Singh Boy v. Ghiikkan Lai Roy, (1897) 
I.L.R., 24 Cal., 834 : L. R., 24 I. A., 76, 

Stanley, J. — The main question in this case is, whether under the will of 
Kristo Lall Bhadury, his widow Bhubunessari Dabee took an absolute interest 
in his immoveable property or merely the ordinary estate of a Hindu widow. 
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Kristo Lall Bhadnry died many years ago, leaving an only widow, but no 
issue surviving. He made a will in Bengali, dated the 2nd of June 1862, of 
which the translation is as follows. (Beads will ; see ante, page 45.) 

After the testator’s death his widow took possession of his property and 
remained in possession of it until her death on the 17th of January 1898. 
She died intestate leaving the defendant Ashiitoah Chuckerbutty her sole heir. 
The plaintiffs are grandsons of Boodnarain Bhadury, who was brother of 
Joynarain Bhadury, the grandfather of the testator Kristo Lall Bhadury, and 
as such are the reversionary heirs of Kristo Lall Bhadury. They contend 
that under the will of Kristo Lall Bhadury Bhubunessari Dabee only took the 
ordinary estate of a Hindu widow in his immoveable property, and that upon 
her death they became entitled to this property as reversionary heirs. 

The testator having died prior to the passing of the Hindu Wills Act, 
which incorporates section 82 of the Indian Succession Act, the construction 
of his will is not adected by those enactments. 

The rule as to the construction of the will of a Hindu is thus stated by 
their Lordships of the Privy Council in Soorjeeinoney Dossec v. Dcnobundoo 
Mullick, (1857) 6 Moore’s 1. A., 526 (550) : “ The Hindu law, no less than the 
English law, points to the intention as the element by wliich we are to be guided 
in determining the effect of a testamentary disposition ; nor, so far as we 
are aware, is there any difference between the one law and the other as to 
the materials from which the intention is to be collected. Primarily the words 
of the will are to be considered. They convey the expression of the testator’s 
[ 49 ] wishes; but the meaning to be attached to them may be affected by 
surrounding circumstances, and where this is the case those circumstances, no 
doubt, must bo regarded. Amongst the circumstances thus to be regarded, 
is the law of the country under which the will is made and its disposition is 
to be carried out. If that law has attached to particular woi'ds a particular 
meaning, or to a particular disposition a particular effect, it must be assumed 
that the testator, in the dispositions which he has made, had regard to that 
meaning or to that effect, unless the language of the will or the surrounding 
circumstances displace that assumption.” 

Again in the case of Mahomed Shumsool Ilooder v. Sheivukram, (1874) 14 
B. L. B., 226 (231, 232) : L. B., 2 I. A., 7 (14), their Lordships observed : “ In 
construing the will of a Hindu it is not improper to take into consideration 
what are known to be the ordinary notions and wishes of Hindus with respect 
to the devolution of property. It may be assumed that a Hindu generally 
desires that an estate, especially an ancestral estate, shall be retained in his 
family, and it may be assumed that a Hindu knows that, as a general rule, at 
all events, w’ornen do not take absolute estates of inheritance which they are 
enabled to alienate.” 

It is a well settled rule of construction that clear and unambiguous dis- 
positive wmrds are not to b/) controlled or qualified bv any general expression 
of intention. Here there is no expression of intention discoverable in the will 
to control or qualify the dispositive words; consequently the plaintiff’s are 
compelled to rely upon the view affirmed by their Lordships of the Privy 
Council that in construing a will one of the circumstances to be regarded is 
“ the law of the country in which the will is made, and its dispositions are to 
bo carried out,” and that “ in construing the will of a Hindu it is not improper 
to take into consideration what are known to be the ordinary notions and 
wisKes of Hindus with regard to devolution of property.” The plaintiffs also 
relied upon the language used by the testator in a mukhtearnamah executed by 
him on the 23rd of June 1862 for the purpose of having his will registered as 
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showing that the property was given to his widow for the purpose of its pre- 
servation only. In this [so] document the following passage occurs : “ Owing 
to ill-health I have made a will in favour of my wife 

Srimati Bhubunessari Dabee for the preservation of my said house, etc., in 
Calcutta.” I shall presently refer to this document. 

Counsel for the plaintiflfs has strongly relied upon the case of Ilardal 
Pranlal v. Bai Rev a, (1895) I. B. E.. 21 Bom., 37G. In that case one Pranlal 
by his will directed that after his death his wife Ujam should take possession 
of and enjoy his property as owner. Then after making certain provisions for 
his daughters he again directed his wife to take possession after his death and 
added : “ Just as I am the owner of the property at present in the same w'ay 
after my death my wife Ujam is the owner.” It was held by Fakran, C.-l., 
and Strachky, J., that the widow took only a life-interest in the property. 
After referring to the scheme of the will Farran, C.J., in delivering judgment, 
adds : “ His (the testator’s) main objects appear to be the protection of his 
property and the maintenance of his wife and children. His wife is to take 
possession of and enjoy the property, but he adds to this no words of inherit- 
ance, nor does he directly give her any power of disposition over it. The 
Courts have always leaned against such a construction of the will of a Hindu 
testator as would give to his widows unqualified control over his property. By 
the use of such expression as ‘ my wife is the owner after mo ’ or ‘ rny wife is the 
heir,’ it is usually understood that the testator is providing for the succession 
during the life- time of the widow and not altering the line of inheritance after 
her death, in the present case the testator is no doubt very emphatic in his 
declarations that his wife is to be the owner after his death, in one passage 
stating that just as he is the owner so she is to be the owmer. The phrase is 
however ambiguous. It may mean that he intended emphatically to protect her 
peaceable possession and management during her life-time against the claims 
of the husbands of his daughters and their own, or it may be intended to 
confer as full ownership and power over the property as he had.” It is unfor- 
tunate that only extracts from the will appear in the report of this case. The 
intention of a testator is to be gathered from a perusal of the entire 
instrument and not from passages hero and there. From the judgment 
[61] however it would appear that the main objects of the testator were appa- 
rent, and that they wore the protection of his property and the maintenance 
of his wife and children. 

In Punckoomoney Dossee v. Troylucko Mohiney Dossee, (1884) I. L. E., 10 
Cal., 342, one Narain Dutt had two wives, one of whom died in his lifetime, 
leaving a daughter, the plaintiff, and Kristo Kaminey Dossee, the mother of the 
defendant, who survived him. Narain Dutt made a will, the material portion 
of which ran as follows : “ Whatever I have of immoveable and moveable 

property and ready money anywhere ray wife Srimati Kristo Kaminey Dossee is 
the malik or proprietress thereof. She wull deal with my debts and dues agree- 
ably to the particulars below ; she will pay whatever debts exist and recover 
and receive whatever dues there are receivable, and I have given commandment 
(permission) to my wife she will adopt a son ; when the adopted son attains 
his age he will become the maltk or pi'oprietor of the whole of my property and 
will perform the shrad and tarpan of my father and father*s father, and in the 
event of any good or evil befalling the said adopted son, in that case she will 
again adopt a son.” It was held by Sir Eichard Garth, C.J., and 
Cunningham, J., overruling the deci&mn of Wilkinson, J., that the use of the 
word malik as applied to the widow did not necessarily mean that she should 
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take an absolute estate, and that the direotions in the will for the adoption of 
a son indicated an intention that the widow was only to take a limited estate. 

In the earlier case of Komjbehari Dhur v. Premchand Dut^ (1880) 

5 Cal., 684, there was also internal evidence in the will itself that the 
testator did not intend to give his wife an absolute estate in his immoveable 
property. No doubt, however, the learned Judges, JaoESON and TOTTENHAM, 
JJ., did in their judgment lay down the vride proposition that a Hindu wife 
takes by the will of her husband no more absolute right over the property 
bequeathed than she would take over such property, if conferred upon her by 
gift during the life-time of her husband, and whether in respect of a gift or a 
will it is necessary for the husband to give her in express terms a heritable right 
or power of alienation. The Court, however, did not rest its judgment upon the 
rule so stated, but rather upon the finding that there was internal evidence in 
[82] the will of the testator’s intention that the property should not pass to 
the widow absolutely. 

In the case of Bhoho Tarinl Debya v. Pyari Lall Sanyal, (1897) I. L. R., 24 
Cal., 646, a clause in a will of a Hindu testator ran thus : ** My first and second 
wives shall together be entitled to twelve annas of all the properties left by me 
and Doorga Nath Chuckerbutty and Rajoni Nath Chuekerbutty, sons of my 
father’s sister’s son Eadha Nath Chuckerbutty, deceased, who have been living in 
commensality from the time of my predecessor, shall be entitled to a four annas 
share in equal shares according to the following rules.” Then followed the 
rules, but according to the judgment there was nothing in the will either in what 
followed or in what preceded expressly stating that the widows were to take 
an absolute estate. It was held by Banerjee and Eampini, JJ., that the will 
only gave the widows a restricted interest. In the course of their judgment 
after reading the terms of the gift the learned Judges say : “ If this stood 

alone and section 82 of the Indian Succession Act was not applicable to the 
case, then as the bequest (which in this respect follows the same rule as a 
gift) was one of immoveable property by the husband to his wuves, they 
would take a limited estate under the Dayabhaga. They would take the 
property without having any power to alienate it ; and property over which they 
have not the power of alienation cannot constitute their stridhana or absolute 
property (see Dayabhaga, chapter IV, sections 1, 18, 19 and 23), and must on 
their death pass to the heirs of their husband — (see Colebrooke’s Digest, Book 
V., 515, Commentary).” The learned Judges in that case found that it amply 
appeared from the will that only a restricted interest was intended to be created 
in favour of the widow. 

There is nothing in the will which is now the subject of consideration, 
either in what precedes or in what follows the gift to his wife, which throws 
much, if any, light upon the meaning of the language used by the testator. It 
becomes necessary, therefore, to determine what is the legal effect of the appoint- 
ment by a Hindu testator of his wife to the malikatwa (ownership) of his 
immoveable property. The words are ** I appoint (literally, ‘ make ’) my wife 
Srimati Bhubunessari Dabee to the malikatwa (ownership) after my demise as 
exercised [83] (literally ' done ’) by myself, in respect of the family-dwelling 
house, wearing apparel, utensils, etc., whatever there is, that is in respect of all 
the properties aforesaid, I of my own free will make (this) will.” Did this 
gift confer upon the testator’s widow an absolute estate heritable and alienable 
in his immoveable property, or merely the limited estate of a Hindu widow ? 

In the case of Mahomed Shumsool Hooder v. Shewuhram^ (1874) 14 
B. L. B., 226 : L. R., 2 I. A., 7, a Hindu by a petition to the Collector of Patna 
recited the deaths of his son, of his brother, without leaving issue, of his 
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brother’s wife and his own wife and then proceeded to dispose as if by testa- 
ment of his property as follows : ** Only Mussamut Bani Dhun Kowar, widow 
of BiOy Kalika Pershad, my deceased son, above mentioned, who, too, except- 
ing her two daughters born of her womb Mussamut Bihi Sitatoo and Bibi 
Dulari, has no other heirs, is my heir. Except Mussamut Rani Dhun Kowar 
aforesaid none other is nor shall be my heir and maliky Later on occur the 
words : Furthermore to the said Mussamut Rani too these very two 

daughters named above together w'ith their children, who after their marriage 
may be given in blessing to them by (lod Almighty, are and shall be 
heir and malik” Sir ROBERT COLLIER, in delivering the judgment of tl)eir 
Lordships of the Privy Council, says that the expressions in which the gift 
is made to Mussamut Rani Dhun Kowar if they stood alone would in their 
Lordships' opinion show that the testator intended to make an absolute gift to 
Rani Dhun Kowar ; but that the latter expressions qualified the generality of 
the former, and that the will taken as a whole must be construed as intimating 
the intention of the testator that Rani Dhun Kowar should not take an 
absolute estate, but that she should be succeeded in her estate by her two 
daughters. The gift in this case, it is to be observed, was made not to the 
testator’s widow but the widow of his son. 

In Lain Mohiin Singh Roy v. Chnkkun Lai Roy, (1897) I. L. R., 24 Cal., 
834 (849), Lord Davey, in delivering the judgment of the Privy Council, states 
as follows : “ The words ‘ became malik of all my estates and properties w^ould, 
unless the contest indicated a different meaning, be sufficient for that purpose 
{i.e , to confer an heritable and alienable estate) oven without the words “ enjoy 
with son, grandson [54] and so on, in succession,” which latter words are 
frequently used in Hindu wills and have acquired the force of technical words 
conveying a heritable and alienable estate. The gift in this case was not to 
the testator’s widow but to his sister’s son. 

In Lala Ramjewan Lai v. Dal Koer, (1897) I. L. R., 24 Cal., 40G, in which 
a testator provided {inter alia), by his will that his daughters and brother’s 
daughters “ shall be vialiks, and come in possession in equal shares of all the 
moveable and imin 3 veable properties, ” Trevelyan and Beverley, JL, say 
primd facie there can be no question, but that a gift where there are no con- 
trolling words is an absolute gift and the expression rnaliks used here would 
ordinarily imply an absolute gift. But it is contended that we must introduce 
into this will what is said to he the prevalent Hindu idea, that a female ought 
not to obtain anything beyond an estate for her lifetime, and therefore, although 
the word maliks is used, wo must cut down the estate to the extent of an estate 
given to a Hindu daughter. There is no authority for such a proposition. 
The words are absolute, and if they stood by themselves without anything to 
the contrary it would be impossible for us to say that they did not give an 
absolute estate.” 

This decision is in consonance with the earlier decision of Glover and 
Mitter, JJ., in the case of Kollany Koer v. Luchmee Pershad, (1875) 24 W. R., 
395, in which the effect of the language used by a Hindu in a petition whereby 
he directed that after his death his widow and daughter should be maliks” 
and his entire estate, real and personal, should devolve upon them was consi- 
dered. It was held that it was plain that the testator intended to make an 
absolute gift, and that where it was plain, as far as the words of a wdll went, 
that the testator intended to make an absolute gift of his property in favour of 
his widow and daughter the gift must be construed as absolute, unless it could 
be shown that by the Hindu law a gift to a female meant a limited gift 
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Where a Hindu husband gives immoveable property to his wife with 
express power of alienation, or where the giving of such power is implied by 
the terms of the gift, she will acquire an absolute estate in the property. 
Words of limitation, such [55] as are ordinarily used to convey an estate of 
inheritance, are not necessary. The intention of the husband may be expressed 
in other ways and is a matter of construction. Bam Narain Sing v. Peary 
Bhuqut, (1883) I. L. K., 9 Cal., 830. 

Their Lordships of the Privy Council in the case of Lalit Mohun Singh 
Roy V. Chukkwi Lai Roy, (1897) I. L. E., 24 Cal., 834, above referred to, at 
p. 849 of the report, state that the words “ become owner {malik) of all my 
estate and properties ’’ would, unless the context indicated a different mean- 
ing, be sufficient for the purpose of conferring a heritable and alienable estate. 

I find nothing in the will before me to qualify or control the language in 
which the gift to the testator’s wife is expressed. The testator appoints his 
wife “ to the malikatwa, as exercised by myself in respect of the family dwell- 
ing house.” The words “ as exercised by myself,” so far from limiting the 
gift, seem to me rather to extend it and to indicate an intention on the part of 
the testator to confer on his wife the same absolute rights of ownership as he 
himself enjoyed. The intention of the testator was, 1 think, to give his wife 
an absolute heritable and alienable estate. If this were not his intention it 
is remarkable that no reference whatever is made in his will by the testator to 
any other object of his bounty or of his regard. He was childless and the 
plaintiffs were but distantly related to him. Tliore was no great object indeed 
in his making the will if his widow was only to obtain under it the same 
limited estate, which she would have enjoyed in the event of his dying intestate. 
It is observable that the gift of tlie immoveable property is a combined gift. 
This tends, I think, to show that the testator intended his widow to have the 
same absolute interest in the realty as under the gift she would take in the 
moveable property. 

Upon the whole 1 see no sufficient reason in this case for attaching a 
restricted meaning to the expressive words used by the testator in the disposal 
of his property. 

I was pressed by Counsel for the plaintiffs with this further consideration. 
For the purpose of having his will registered the testator executed a power-of- 
attorney (miikiearnamah) on the [56] 23rd of June 1862, in which is the 
following recital ; “ I have made a will in favour of my wife Srimati Bhu- 
bunessari Dabee for the preservation of my said house, &c., in Calcutta.” 

It is contended that the object of the testator being expressed in this 
instrument to be the preservation of his house an absolute gift was not intended 
to be made by the will. Even if this document is admissible in evidence to 
explain or control the language of the will there is nothing in the use of the 
words “ preservation of hisj house,” so far as I can see, which helps the plain- 
tiffs’ contention. The question, for whom was the house to bo preserved, would 
still remain. Was it to be preserved for the widow and her heirs, or for the 
widow and after her the reversionary heirs of the testator ? It is too vague 
and general an expression to he relied on one way or the other. 

Having regard to the view which I have formed as to the true construc- 
tion of the testator’s will, it becomes unnecessary for me to determine the 
remaining issues raised in the case. It may, however, be well for me to 
state that, in my opinion, the house and premises, known as Shampooker 
House in Calcutta, were purchased with the proceeds of the sale of the 
testator’s house No. 41, Rally Prosad Dutt’s Lane, and so formed part of 


666 



iiOTi CHAND & 0 . V. FULL CHAND &c. [1898] I.L.R. 27 Cal. 87 

• 

his estate. Further that the evidence has not satisfied me that the plaintiffs 
ever released their claim to the immoveable property of Kristo Lall Bhadury as 
alleged by the defendant. 

I shall declare that upon the true construction of the will of Kristo Lall 
Bhadury, his widow became absolutely entitled to his immoveable property 
and dismiss the action with costs. 

D. S. 

Attorneys for the Plaintiffs : Messrs. U. C. Dutt & Son. 

Attorney for the Defendant : Babu P. N. Se7i. 


NOTES. 

(See infra Notes to 27 Cal., 619.] 


[87] APPEAL FROM ORIGINAL CIVIL. 


The l^ih December, 1898. 

Present : 

Sir Francis W. Maclean, Kt., Chief Justice, 
Mr. Justice Piunsep, and Mr. Justice Ameer All 


Moti Chanel Jind another Plaintiffs 

versuH 

Full Chand and another Defendants.' 


Practice — Fdiiuf paper hooka for Appeal — Application for enlargement 
of time to file paper book — Subsequent application at the hearing 
of the appeal to file paper book then ready — Discretion of 
Court — SiitHcient camse — High Court Rules, Appellate 
Side, chapter 7, Rule 11. 

All extension of time for filing paper books in an appeal will not be granted unless 
“ suftioient grounds” be shown for granting the application. 

Where the appellants waited from the 18th August 1898, the date of filing tboir ]iicuio> 
raudum of appeal, till the 2-2nd September 1898. before applying for office copies of the 
necessary papers to enable thorn to prepare thoir p.ipor book, and an application was made 
by the appellants on the l‘2th December 1898, for two months’ further time to file their paper 
book, tlifi delay between the 18tb August and the 22nd September 1898 being unexplained, 
Held, that no sufficient cause had been shown for extension of time, nor was the ca.se altered 
by the fact that the paper books ware ready when a subsequent application was made on the 
appeal being called on for hearing, and an application for leave to file them was conse- 
quently dismissed. 

The appellants filed their memorandum of appeal in this suit on the 13th 
August 1898. On the 22ncl September 1898 they applied and paid stamps for 
office copies of the exhibits, depositions, and judgment, in the suit, but owing 
to the offices of the Court closing soon afterwards the appellants received copies 

* Original Civil Appeal No. 26 of 1898 in Suit No. 135 of 1898. 
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of the judgment and depositions for the purpose of preparing their paper book 
on the 5th and 6th December 1898, but had not received office copies of the 
exhibits. On the 12th December the appellants applied to the Appellate Court 
that two months’ further time be allowed them for filing their paper book. 
There was no explanation afforded by the appellants as to the delay between 
the 13th August and the 22nd September 1898. 

Mr. Garth for the Appellants. 

Mr. Pugh for the Bespondents. 

[38] The judjgment of the Court (Maclean, C.J., and Hill and Ameer 
Ali, JJ.) was as follows : — 

Maclean, C. J. — I do not think that we ought to interfere in this case. 

The appellants are admittedly out of time, and though no doubt we have 
a discretionary power — a power to he judicially exercised, upon judicial prin- 
ciples — under rule 11 of chapter 7 of the High Court Buies, Appellate Side, to 
enlarge the time, upon “ sufficient cause” being shown, in the exercise of that 
discretion I do not see my way to acceding to the present application. The 
delay wliich occurred from the 13th August to the 22nd September is abso- 
lutely unexplained. So far from any sufficient cause having been shown for 
enlarging the time, no cause w-hatever has been shown. Why did the appli- 
cants wait from August 13th to Septembei- 22nd before applying for the office 
copies, and then only apply when the offices, if not actually closed, were on 
the eve of being closed for the vacation ? This delay of nearly six weeks — 
three-fourths of the period allowed for delivering the paper book, is absolutely 
unexplained. Again, the applicants might have made the present application 
to the Judge sitting on the Original Side three weeks ago, i. immediately 
the Courts resumed after the vacation. There is no explanation whatsoever 
of this further delay. Litigants must understand that the rules and orders of 
tins Court are intended to be, and must be, complied with, and 1 regret as I 
have had occasion previously to observe the laxity, which has crept into the 
practice here on this head. Some litigants in tliese Courts would almost appear 
to be under the impression, as the result of that laxity, that they are entitled 
to have the time prescribed by the rules enlarged for the mere asking. I 
desire to dissipate any such idea. In exercising our discretion under the rule 
we are bound to regard, not only the view of the applicants but the rights 
which the respondents may have acquired by reason of the default of the other 
side. Though no rule fettering the exercise of our discretion should be laid 
down, tiie enlargement of time for doing anything after judgment ought to be 
more cautiously granted than befoi e judgment. But be that as it may, each case 
must he considered according to its particular circumstances. Litigation in this 
[59] country is so protracted, and so much time is allowed to litigants to take 
the various steps, specially as regards appeals, that I am not disposed to 
extend such time, unless' sufficient grounds be shown. The application must 
be refused witJi costs. 

Office copies of the exhibits mentioned in the above application were 
received by the attorneys for the appellants on the 19th December 1898, and 
on the same day the attorneys instructed their printer to print their paper 
book as quickly us possible, and a copy of the paper book ready for binding 
was sent to the attorneys’ office on the 29th December 1898, whereupon the 
said attorneys wiotc to the attorneys for the respondents stating that they had 
received from the printer their paper book ready for binding and offered the 
same tor comparison. On the 31st December 1898, the attorneys for the 
appellants received their paper books and sent three copies of them to the 
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attorneys for the respondents, who received and retained them. On the 4tb 
January 1899 upon the appeal being called on the appellants applied to the 
Court upon notice to the respondents for leave to file their paper book. 

Mr. Garth for the Appellants. 

Mr. Pugh for the Eespondents. 

The judgment of the Court (Maclean, C.J., Prinsep and Amp:er 
Ali, JJ., concurring) was as follows : — 

Maclean, C. J. — This application is in effect the same as that which was 
made to us, and which we refused on the 12th December last ; and wo should, 
I think, be stultifying ourselves if wo were now to accede to it. It is an 
ingenious attempt to obtain indirectly the same benefit as would have accrued 
to the applicant, if we had granted the previous application, and, as I pointed 
out during the argument, to obtain an advantage as against the respondents, 
from the accident of the case before it on the list having occupied many days 
in argument. But apart from any such consideration, if the present applica- 
tion had been the first and not the second and had been res Integra, the appli- 
cants would still liave been face to face with the difficulty that they are unable 
to show any sufficient grounds which in the exercise of our discretion would 
warrant us in acceding to the application. No doubt we may, under the 
concluding paragraph of rule 11 of Chapter [60] 7 of the Appellate Eules 
exempt the applicants, “ upon sufficient grounds verified by affidavit, ” from the 
operation of the rules, but no grounds have even been suggested to us. I have 
heard none; the only thing suggested is that the paper book is now ready. 
That is not sufficient, when the paper book ought to have been filed some time 
ago, and there is no explanation of the delay. If we wore to accede to this 
application we should be depriving the respondents of the vested interest they 
have acquired in their judgment and depriving them of that interest without 
any sufficient ground being shown for so doing. In my opinion we ought not 
to interfere in cases of this class save under special circumstances and none 
have been shown in the present case. The application must be dismissed 
with costs.'* ** 

t6i] Attorneys for the Appellants : Messrs. Leslie rC Sons. 

Attorneys for the Eespondents : Messrs. Farr (C Pugh. 

D. S. 


* In auothi^r case Oopal Chunder Das v. liadhabullaU Das and Bholanath Das, Original 
Civil Appeal No. 24 of 1898, in Suit No. 450 of 1890, a similar application was similarly 
decided on the 17th January 1899. 

Mr. Pugh for the Appellants. 

Mr. Bonnerjec for the Respondents. 

The following Judgments were delivered by the Court (Maclean, C.J., and Prinsep 
and Hill, JJ.) 

Maclean, G.J. (Prinsep and HiLiL, JJ., concurring).— is an application on the 
part of Lakhimani Dasi, and her infant children, the defendants in tho suit, for an exten- 
sion of time for filing their paper books on the appeal. They ask for two months further 
time. The dates are as follows : A decree adverse to the present applicant was made on 
the 6lh of May 1898, and on the 6th of August 1898, the appeal was filed by her, jointly with 
one Gopal Chunder Das, and the lime for delivery of paper books, under rule 8 of Chapter 
VII of the Rules and Orders of the High Court, would be two rnontlis from the date of filing 
the appeal. Nothing, however, was done until the 18th November 1898, when an applica- 
tion was made to Mr. Justice SALE lor an extension of time. Mr. Justice SALE refused that 
particular application, but gave the applicants an opportunity of adducing further evidence 
which I assume was done. At any rate, or the 28th of November 1899, Mr. Justice 
Bale made an order extending the time for filing the paper books until the first day 
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APPELLATE CIVIL. 

The 18th August, 1899. 

Present : 

Sir Francis W. Maclean, K. C. I. E., Chief Justice, and 
Mr. Justice Banerjee. 


Shama Sundram Iyer Plaintiff 

versus 

Abdul Latif and others Defendants. " 


Arbitration— -Code of Civil Procedure (Act XIV of 1882), sections 506 and 

578 — liefercnce to arbitration, not bij a written petition, but by consent 
of parties — Whether an award passed on such reference ab initio 
void — Irregularity not affecting the merits of the 
case or the jurisdiction of the Court. 

Tho second pAra^jraph of section 506 of the Civil Procedure Code, which says that overv 
application for an order of reference shall bo made in writing [ 62 ] is directory only ; therefore 
ill a esatso whejrc both parties consented to a reference to arbitration and where the order of 
reference was made by the Court in the presence of their counsel or advocates, but not upon 
a written application, such a refertjnco is not a nullity, as it is merely an irregularity not 
afiecting the merits of the case or the jurisdiction of the Court. 

The facta of the ease are shortly those : The plaintiff brought a suit in the Court 
of tho Kecorder of Eangoon against the defendant for recovery of possession 
of a strip of land. Tho defence was that the land belonged to tho defendants 
and that the plaintiff in fact encroached upon their land. On the 25th August 
1897, the Recorder, on the application of both tho parties through their counsel 
or advocates, made the following oider : “ By consent let tho case be referred 
to Mr. A. V. DoSouza as arbitrator. Award to be returned in a week.” Before 

after the Christmas vacation, which would be the 3rd of January of this year. Upon 
that dav, an application was made on behall of the present applicant to be allowed to 
proceed with the appeal in forma pauperis. That applieation was noted, but not heard, 
and on the 0th instant, the application to proceed tn forma pauperis was withdrawn, 
and the present application for extension (if time was substituted. The question wo have lo 
consider is whether any sufficient cause has been .shown, within the meaning of the rule, 
which will warrant us iu granting the extension asked. I think no sufficient cause has 
been shown. The ground suggested is, that the applicants left everything to Gopal Ghunder 
Das, and that Gopal Chaiider Das did nothing. That is not sufficient. The delay from 
the Cth of Augu-^t 1898 until virtually the 9th January instant, is wholly unexplained. 

In saying this 1 am not unmindful of the suggestion— for it is little more— that they 
were trying to get money with which to prosecute the appeal. In the exercise of tho judicial 
discretion which is vested in us 1 see no grounds for granting the application, which must be 
dismissed with costs. The appeal must under the circumstances be dismissed with costs. 

Attorney for tho Appellants : Mr. Hose. 

Attorneys for some of tho Respondents : Messrs. G. C. Chunder di Co. 

Attorneys for tho remaining Respondents : Messrs. Swinhoc tC Co. 

D. S. 

* Appeal from Original Decree No. 1.30 oi 1898, against the drerer* of W. F. Agnew Esa 
Recorder of Eangoon, dated the 16th September 1897. • • a . 4-* 
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the award was made an application by petition was filed by the plaintiff to the 
Court for an extension of time for the arbitrator to make liis award. This 
application was granted, dnd the arbitrator on the 7th September 1897 made 
his award which was in the favour of the defendants. 

On the 15th September 1897, tlie plaintiff filed a petition impugning the 
award, and on the next day the Eecorder gave judgment confirming it, and a 
decree was made upon the footing of the award. 

Against this decision the plaintifi appealed to the High Court. 

Babu Sharat Chandra Boy Chowdimj for the Appellant. 

Moulvi Mahomed Habihnllah for the Eospondents. 

The following jad^ments were delivered by the Higli Court (Maclean, 
C.J., and BanERJEE, J.) 

Maolean, C.J. — In this case the plaintiff instituted a suit in the Court 
of the Eecorder of Eangoon against the defendant claiming that he was entitled 
to a piece of land some 50ft. by 40ft. in respect of wliich the plaintiff alleged 
that the defendant was obstructing him in building upon it. The real contest 
was as to a narrow strip some 2ft. by 40ft. The defendant said that the plaintiff 
was not entitled to this strip ; that it belonged to the defendant ; and that the 
plaintiff was in fact encroaching upon the defendant’s land. It will thus he seen 
that the question was substantially one of boundai ies. The matter came before 
the Eecorder, and on the 25th of August 1897, the Recorder, upon the application 
of [63] the plaintiff and the defendant, made through counsel or advocates, 
the following order : “By consent let the cas(3 bo referred to Mr. A. V. DeSouza 
as arbitrator. Award to be returned in a week.” It is not very clear how 
far the arbitration had proceeded, but apparently nofcliing much had been done 
before an application by petition to the Court w'as made by the plaintiff for 
an extension of time for the arbitrator to make bis award. This application 
was granted ; the matter was gone into before the arbitrator, and the ai’bitrator 
duly made his award, dated the 7tli September 1897, which was adverse to 
the plaintiff. The plaintiff then filed a petition before the Recorder on the 
15th September 1897, impugning the award, and on tlie 16th September 1897 
the Eecorder gave judgment confirnjing it, and a decree was made upon the 
footing of the award. 

Then comes the present appeal to this Court, and for tlie first time we 
are told by the appellant that inasmuch as the original application to refer the 
case to arbitration was not made in writing, the arbitration proceedings, the 
award and the decree of the Rfscorder are each and ail invalid. The objec- 
tion is a technical one, and it is not for m to say whether this is a very 
straightforward method of conducting litigation ; tho plaintiff is entitled to 
raise the point, and we can only decide whether or not it is well founded. 

The question depends upon whether or not the second paragraph of section 
506 of tho Code of Civil Procedure, wdiich says that every application for an 
order of reference shall be in writing, is directory only, or whether tho Court 
has no jurisdiction to make such an order unless and until the application is 
BO made. It is, perhaps, doubtful whether the point really arises, seeing that 
the application of the plaintiff for further time was undoubtedly in writing, 
and whether that application might not, under the circumstances of this 
case, be treated as tantamount to a compliance with the requirements of the 
section. The object of having the application made in writing is, one would 
surmise, to avoid subsequent controversy as to whether or not there was any 
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such application ; bnt that there was such an application in this case is not 
disputed. 

We have been referred to two or three cases and especially to the case of 
Nusserwanjee Pestonjee v. Mynoodeen Khan, (1855) 6 Moore's 1. A., 134. That 
[64] case was decided upon the principle that if the Court has not jurisdiction 
to deal with a matter, the parties by consent cannot feuve such jurisdiction — a 
proposition I have no desire to impugn. And there it was held that the Court 
had no jurisdiction except upon the fulfilment of the requirements of a certain 
Eegulation ; that these requirements were not directory only ; and that as they 
had not been complied with, the jurisdiction did not arise. The cases of Oazee 
V. Hameed Bnksh, (1871) 16 W. R., 160, and Bhrigoo Boy v. Bhagruth Vpadhya 
(1864) Gap. No., W. E., 41, w'hen examined have really no bearing upon the 
case before us. 

In my opinion the jurisdiction is created by the first paragraph of section 
506, and the second paragraph is directory only, as to the form in which the 
application should be made. It is clear both parties consented to the reference, 
and that the order of reference was made by the Court in the presence of their 
counsel or advocates, and if the section be, as I think, directory only, there 
has only been an irregularity not affecting the merits or the jurisdiction, and 
the case falls within section 578 of the Code of Civil Procedure. 

There is no evidence that the application was not in writing, but as no 
such application is recorded, we must take it that no such application was made. 

As to the second point, viz., whether we can go into the merits, inasmuch 
as the award was confirmed by a decree of the Recorder's Court, no appeal 
lies from that decree under section 522 of the Code. 

I would add for the guidance of the lower Courts in dealing with appli- 
cations under section 506 of the Code that to avoid contests of the present 
description, the Judges in those Courts should be careful to see that such 
applications are made in writing. 

The appeal must be dismissed with costs. 

Banerjee, J. --I am of the same opinion. 

The appeal in this case is against the decree made by the Recorder of 
Rangoon, in accordance with an award made by an arbitrator, to whom the 
case was referred for determination. That being so, section 522 of the Code of 
Civil Procedure bars an appeal, unless it can be shown that for some reason or 
[651 other, the award itself was a nullity— See Joy Prokash Lall v. Sheo 
Golain Singh, (1884) I. L. R., 11 Cal., 37. 

The way in which the learned Vakil for the appellant seeks to make out 
this position is by contend^ing that as section 506 of the Code of Civil Proce- 
dure requires that an application for reference to arbitration shall be in writing, 
and as the application for reference to arbitration in this case was not made 
in writing, the reference to arbitration was void ab initio, and if the reference 
to arbitration were void, the award made by the arbitrator' must be treated 
as a nullity. 

It is quite true that section 506 of the Code enacts that every application 
for reference to arbitration shall be in writing, but does it follow, where a 
reference is made by an application not in writing, that the arbitration award 
that is made upon such reference is a nullity ? 
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Id order that there may be a valid reference to arbitration the essential 
conditions required by law are, that the parties, or their pleaders duly autho- 
rized, shall apply to the Court, at any time before judgment is pronounced, 
that the matters in difference between them in the suit be referred to arbitration. 
There is no question here that these conditions were satisfied ; no objection 
is taken to the authority of the pleaders, or advocates, of the parties who made 
the application ; the only objection raised is that the application to the Court 
for referring the case to arbitration was not made in writing. 

Then the law further provides that the application for referring the case 
to arbitration shall be in writing. But that in my opinion touches only tlio 
form of the application, the mode in whicli it is to he made, and if that provi- 
sion of the law is not complied with, though the other provisions of the Jaw 
have been, the defect, in my opinion, w'ould be an irregularity only such as 
would be cured by section 578 of the Code of Civil Procedure. It was contended 
by the learned Vakil for the appellant that the omission in this case to 
make the application in writing was not a mere irregularity, but was a matter 
that affected the jurisdiction of the Court to refer the case to arbitration ; for 
he contended that the Court acquired jurisdiction to refer a case to arbitration 
only upon an application being made to it in writing and not otherwise. 
I do not consider this contention sound. The Court [66] acquired jurisdiction 
to refer the case to arbitration upon an application being made to it by 
the parties, or their duly authorized pleaders or advocates. That was done 
in this case, and the only defect in the application was that the manner of 
applying was not in strict conformity with the law ; that is to say, instead of 
the application being in writing, it was a verbal application. That, as i have 
already said above, affects only the form of the application, and nothing more. 
It was, therefore, a mere irregularity, which could not be said to have affected 
the jurisdiction of the Court. 

I may add that in this case, an application in writing was made by the 
learned Counsel for the plaintiff on the Slst of August 1897, stating that the 
arbitrator was ordered to file his award on the Ist of September 1897 ; that 
the arbitrator could not do so, as the witnesses for the plaintiff had not yet 
been examined ; and that both parties ho^l agreed to an extension of time 
being granted ; and accordingly, the Court extended the time for filing the 
award to the 8th September 1897, and the award was filed on the 7th 
September. So that it may well be said that even if there was a defect in the 
manner in which the original application for reference to arbitration was made, 
that defect was cured by this written application, in accordance with which 
the witnesses for the plaintiff were examined, nothing apparently having been 
done before the making of this written application on behalf of tiio plaintiff. 

In regard to the cases cited by the learned Vakil for the appellant in 
support of his argument, which are all distinguishable from the present, 1 need 
only make one observation, in addition to what has been said by the learned 
Chief Justice in his judgment, namely, that in the case of Nusnenvanjee 
Pestonjee v. Mynoodeen Khan, (1855) 6 Moore’s I. A., 134, the submission to 
arbitration was a private one and not one made in the course of any suit, and 
the defects in the submission could not, therefore, be cured by any principle 
of law similar to that embodied in section 578 of the present Code of Civil 
Procedure. In my opinion, therefore, the contention of the appellant is not 
made out, and the appeal must, therefore, be dismissed with costs. 

S. C. G. Appeal dismissed. 


13 CAIi.— 86 
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NOTES. 

[ This decision was followed in (1907) 30 All., 82, where the reference was made by the 
Court in the presence of the parties themselves though not upon a written application. Bee 
also 9 I. a. 412.] 


[67] FULL BENCH. 

The 7th August^ 1899, 

Present : 

Mr. Justice Pbinsep, Mr. Justice Macpherson, Mr. Justice, Ghosb, 
Mr. Justice Hill and Mr. Justice Stevens. 


Basanta Kumari Debya and others Defendants 

versus 

Ashutosh Chuckerbutti and others Plaintiffs.* 


Landlord and tenant — Suit hy a landlord against a tenant for a certain sum 
payable by him out of the rent to a third person by assignment — 
Whether such a suit is one for rent or for damages. 

Held (by the FULL BENCH) that a suit by a landlord against a tenant for a certain sum 
of money payable by him out of the rent to a third person under assignment, is one for rent 
and not for damages. 

Butnessur Biswas v. Ilurish Chunder Bose, (1884) I. L. R., 11 Cal., 221, referred to. 
Mohabut Ali v. Mahofned FaizuXlaU, (1898) 2 C. W. N., 465, approved of. 

This case was referred to a Full Bench by Banerjee and Bampini, JJ., on 
the 5th January 1899, with the following opinion : — 

This appeal arises out of a suit brought by the plaintiffs, respondents, 
to recover a sum of Es. 185*8 annas, on the allegation that the 
defendants own a jama or tenure under the plaintiffs at an annual rent of 
Bs. 621 ; that out of this sum, a sum of Bs. 494 is, under an assignment by 
the plaintiffs, payable by the defendants to the superior landlords ; that out of 
the amount of rent due to the said maliks, the defendants have not paid the 
sum of Bs. 146-8 annas from 1298 to 1301, nor are they required to pay the 
same to the said maliks, and that the plaintiffs are entitled to recover as 
damages from the defendants the said sum with interest amounting in all to 
Es. 185-8 annas. 

There were various defences raised to this action which it is not necessary 
to go into in detail now. In substance the defence was a denial of liability. 

The first Court decreed the plaintiffs' claim in part. On appeal by the 
defendants the decree of the first Court was afifirmed. 

[68] The defendants have now preferred this second appeal, and at the 
hearing of the second appeal, a preliminary objection is raised on behalf of the 
plaintiffs, respondents, that no second appeal lies in this case, the suit being 
not one for rent, but one of the Small Cause Court class, and for an amount 
not exceeding Bs. 500. 

In support of the preliminary objection the case of Butnessur Biswas v. 
Hurish Chunder Bose, (1864) I. L. B., 11 Cal., 221, is relied upon. In answer 
to the preliminary objection, the learned Vakil for the appellants contends that 

* Reference to a Full Bench in appeal from Appellate Decree No. 218 of 1697. 
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the suit is really one for rent, and in support of his argument he relies upon the 
case of Mohabut Ali v. Mahomed Faizullah, (1898) 2 C. W. N., 455. 

The terms of the lease which bear upon the question raised in the prelim- 
inary objection are as follows : — 

** Accordingly agreeably to your application we, with the exception of (the land occupied 
by) the resident tenants, and the khamar lands in Atharokhada, grant you a kaimi 
^nourasi potta in respect of the whole of the remaining properties, that is to say, a kaimi 
ntourasi potta in respect of 87 bighas 13 cottas of land consisting of the harati (lands) of 
taluk Tacaf Goalkhali, as per husthvd, and the w'hole of the khamar lands, &c., thereof 
and the lands of the bwndobusti (settled) taluk Atharokhada, as well as other jofe jamas 
comprised in plots, the boundaries whereof arc given below, and also 72 bighas lOj cottas of 
brohmutterlandi, both making a total of 360 bighas and 33 cottahs of land, nialand lakhiraj, 
at a yearly janm of Rs. 621-1 anna 6 gundas 2 coras as mentioned in the hustbiid papers, on 
receipt of a bonus of Rs. 800. Out of the said total amount of jama or rent, a sum of 
Rs. 100 should be allowed to you yearly on account of collection charges, after which the sum 
of Rs. 521-1 anna 6 gundas and 1 cora shall remain as the fixed amount of rent due to us. 
But we hereby make an assignment to you to pay a sum of Rs. 498-10 annas 1 gunda and 3 
coras on account of sudder rent payable to us, and of the above amount. According to that 
assignment you shall pay the amounts of sudder rent mentioned in a separate furd or sheet 
to our maliks or landlords and into the Gollectorate, and tskke dakhilas, challans and receipts, 
&c., in our names showing payments of sudder rent thus assigned over. After paying these 
amounts of sudder (rent) you shall pay to us Rs. 27-7 annas 4 gundas and 3 cowris in cash, 
according to kists or instalments. Upon your making out tr us at the end of the year the 
dakhilas showing payments of sudder rent to the landlords, for which an assignment ismade 
to you, we shall duly grant you a dakhila for the whole of the amount. Bound by those 
terma you from this day shall take pos-[893scssion of the above viehals on the strength of 
this mourasi potta, and continue to enjoy the profit, down to your sons, sons’ sons, and so on 
in succession. Should you make default in paying the specified amounts of rent, you shall be 
dealt with according to law.” 

The question for determination that arises at the outset is whether the 
money for which this suit has been brought is rent or not. If it is rent, a 
second appeal will lie. If it is not rent, a second appeal is barred by section 586 
of the Code of Civil Procedure. 

Upon this question, we think there is a clear conflict of decisions in this 
Court, the case of Biswas v. Ilurish Chunder Bose, (1884) I.LE., 11 

Cal., 221, supporting the respondents’ contention w^hilo the case of Mohabut 
Ali V. Mahomed Faizullah, (1898) 2 C. W. N., 455, favours the opposite view. 

With all respect to the learned Judges who decided this latter case, we 
feel bound to say that we are unable to distinguish that case from the earlier 
one. Nor are we able to distinguish the present case from either of those two 
cases in principle. 

As there is a conflict of decisions in this Court upon the question whether 
when a landlord assigns a part of the rent payable to him towards the satisfac- 
tion of the rent due by him to his superior landlord or the satisfaction of a 
demand for revenue payable by him to the Collector, such sum continues or 
oeases to be ** rent,” the question must be referred to a Full Bench ; and as the 
question arises in a second appeal, the wliolo case must be so referred. 

Babu Sarada Churn Mitier for the Appellants. 

Babu Surendra Chundra Sen for the Respondents. 
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The following opinions were delivered by the Full Bench (PrinbbP, 
Macpherson, Ghose, Hill and Stevens, JJ.) 

Prinsep, J.— In the lease under which the defendants held certain lands 
from plaintiffs, they agree to pay a certain amount of their rent to third 
persons. They have failed to do so. Hence the suit now before us on a 
reference from the Division Court before which the second appeal came on for 
hearing. Objection was taken before that Division Court that this is a 
[70] suit for damages for a sum less than 500 rupees, and that consequently 
a second appeal is barred by section 586 of the Code of Civil Procedure. On 
the other hand, the dejfendants claimed the right of second appeal on the ground 
that this was a suit for arrears of rent. The Divisional Court has referred 
this case to a Full Bench in consequence of the cases of Butnesmr Bisxoas v. 
Ilurish Clmnder Bose, (1888) I.L.R., 11 Cal., 221, and Mohabut Ali v. Mahomed 
Vaizullah, (1898) 2 C. W. N., 455, which, in the opinion of the learned Judges, 
were in conflict on this point, and wo are asked to And “ whethei the money 
for which this suit has been brought is rent or not.” 

I was one of the Judges who decided the case of Ihitncssur Biswas 
V. Httnsh Chnndrr Bose, (1888) 1. L. R, 11 Cal., 221, and V think that 
that case is distinguishable both from this case and the case of Mohabut 
All V. Mahomed FaizuUah, (1898) 2 C. W. N., 455, with which it is stated 
to be in conflict. The report of the case of Butnessur Biswas v. Hurish 
Chunder Bose shows that the plaintiff and defendant were not landlord 
and tenant.. The defendant was the tenant of the plaintiff’s tenant, and, 
in the agreement with his landlord, he accepted the conditions under which 
his landlord undertook to make payments of the rent to third parties, and 
this was accepted by the superior landlord, the assignee. The present 
case is between landlord and tenant, and the matter in dispute is the 
non-payment of the rent due by the latter to a third party. This w^as money 
due to the plaintiff' as rent. In the case of Ratnessiir Bistvas v. Hurish Chunder 
Bose, (1888) I. L. R., 11 Cal., 221, the money was payable to the defendant’s 
landlord, and was payable under an assignment to a third party, who accepted 
the assignment and sued on it. Here in my opinion lies the difference in the 
two cases. The money claimed in the case of Butnessur Biswas v, Hurish 
Chunder Bose, (1888) I. L. R., 11 Cal., 221, was never payable as rent by the 
defendants to Rutnessur as his tenant, but it was due under an assignment by 
the defendant’s landlord which was accepted by Ryasona, the predecessor of 
Butnessur, the document on which the suit was brought being the kabuliat exe- 
cuted by the defendant not in favour of the plaintiff or his predecessor Ryasona, 
but in favour of Ryasona’s tenant. That this was so appears both from the state- 
ment of tho case in the report which is not [71] carefully expressed and from 
the judgment itself. The report by the reporter states that the darijara lease 
granted to defendant by Ryasona’s tenant was “ confirmed ” by Ryasona ; 
that was a confirmation of the assignment made in the kabuliat granted by 
Ryasona’s tenant to defendanit. The suit was brought on this kabuliat. My 
memory of this case, to the judgment in which I was a party, is confirmed by 
the plaint to which 1 have referred, which shows that over and above the 
moneys payable to Ryasona thus assigned there was also money payable by the 
defendant to his own landlord. The judgment, moreover, show^s that the 
defendant was not regarded as the tenant of the plaintiff'. The fact that a 
portion of this money was under the assignment payable to Ryasona’s landlord 
is imnmttrial, f(>r none of it was payable to Ryasona except under the assign- 
ment and tho defendant was never Ryasona’s tenant. I observe that in 
'^Mohabut Alt v. Mahomed Faizullah, (1898) 2 C. W. N., 455, a case admittedly 
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On all fours with the present case, Ghose and Steveks, JJ., distinguished that 
ease from the case of Butnessur Biswas v. Hurish Ghunde.r Bose, (1884) I. L. R., 
11 Cal., 221. 

The determination of the matter before us depends on the terms of the 
lease which are set out in the reference. Under that lease the tenant 
agreed to pay Rs. 521-1 anna 6 cowris 3 krants to the plaintiffs. But it was 
stipulated and agreed that out of this sum the tenant should pay Rs. 493-10 
annas 1 cowrie 1 krant to third parties who were the landlords of his landlord, 
and it was further provided that “ after paying these amounts of sadder rent 
you (the tenant) shall pay us (the landlord) Rs. 27-7 annas 4 cowris 5 krants 
in cash according to instalments. Upon your making over to us at the end 
of the year the dakhilas showing payments of sudder rents to the landlords, 
for which an assignment is made to you we shall only grant to you a dakhila 
for the whole amount.” The lease further declared that “ should you make 
default in paying the specified amount of rent you shall be dealt with according 
to law.” According, therefore, to the terms of the lease, the sums payable to 
third parties were regarded as rent due to the landlord, but under the agree- 
ment between the parties, a portion of the entire rent payable was to be paid 
to third parties. Those [72] third parties did not accept this arrangement and 
would consequently look to the plaintiff's for payment, and it seems to me that, 
having regard to this as well as to the terms of the lease, tlie portion of the 
rent which the tenant defendants agreed to pay to third parties did not cease 
to be rent by reason of that agreement. As soon as they failed to make such 
payments to the third parties, the plaintiffs were entitled to sue for the 
moneys so due and they could not ho restrained until they had been compelled 
by the third parties to i)ay themselves. No doubt, it might happen by the 
default of the tenant defendants that the plaintiffs might be put to the expense 
of defending a suit. In that case they would be entitled to claim as damages 
any money for which they might have become liable on this account or for any 
other cause. But that would not affect the amount of rent for payment of 
which the lease had been granted or make the money which defendants had 
failed to pay the third parties other than rent. It is significant that by the 
terms of the lease a dakhila for the rent of each year was not to be granted 
until the defendants had given proof of the payment to the third parties. I am 
accordingly of opinion that this suit is a suit for arrears of rent, and that 
consequently a second appeal lies. It is, I think, unnecessary to express any 
opinion on the point referred to us except so far as relates to this suit. 

Maepherson, J. — 1 cannot distinguish the case of liutnessuv Btsitas v. 
Hurish Chunder Bose, (1884) 1. L. R., 11 Cal., 221, from the present case on 
the ground stated by Mr. »lustice Pbinsep, for I see nothing in Ihe report of 
that case to indicate that the assignment of the rent under the arrangement 
between the landlord and the tenant had been accepted by the assignee, who 
was a third party, the zemindar, any more than it was accepted in the 
present case. In Butfiessur Biswas v. Hurish Chunder Bose, Ryasona Dasi 
gave an ijara to Gobind Chunder Sircar, and one of the conditions was 
that Gobind Chunder should pay a specified poition of the rent to the 
zemindar wdio was Ryasona’s landlord. Gobind Chunder gave a darijara 
to Hurish Chunder Bose, subject to the conditions under which he himself 
held, and then resigned the i;ava. Ryasona confirmed the darijara to Hurish 
Chunder, who thereupon became her tenant, and [73] afterwards trans- 
ferred her entire right in the land, as well as the right to receive the dar ijara 
rent, to Rutnessur Biswas. Hurish Cliunder thus became the tenant 
of Rutnessur, who sued him for rent which became due after the transfer, 
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and included in his claim that portion of the rent which Hurish Ghundei' 
ought to have paid to the zemindar. It was this portion of the rent which 
the Court treated as having been assigned to a third party, that is to say the 
person who was in the first instance the landlord of Byasona and afterwards 
of Hurish Ghunder, and therefore recoverable not as rent but as damages. 
The fact that there had been a transfer of the landlord’s as well as of the 
tenant’s right made, it seems to me, no ditference as regards the question 
which was decided. In the present case, as in Biitnessur Biswas v. Hurish 
Ghunder Bose^ the plaintiff seeks to recover from the defendant his tenant a 
portion of the rent which the tenant undertook to pay, but did not pay, to 
certain persons who were the landlords of the plaintiff, his lessor, and the 
question is whether this money is recoverable as rent or as damages. It it is 
rent a second appeal will lie, if it is not rent there is no right of second appeal. 

In my opinion, the money is rent and recoverable as such, and it did not 
cease to be rent by reason of the so-called assignment — an assignment to 
which the assignee was not a party and which was not accepted by him. The 
money was undoubtedly a part of the entire sum which the defendant under- 
took to pay to the plaintiff, his landlord, as rent for the use of the land. 
According to the terms of his lease he was to pay this money on the plaintiff’s 
account to certain persons who were the plaintiff ’s landlords ; he was to take 
from them receipts in the plaintiff’s name for the money so paid, and at the 
end of the year he was to produce those receipts and take from the 
plaintiff a receipt for the entire amount of tho rent inclusive of the balance 
which ho was to pay to tho plaintiff direct. This 1 think clearly shows that 
in the contemplation of the parties the money did not cease to be a part of 
tho rent or recoverable as such. If tho defendant defaulted to pay the money 
in tho way agreed on between himself and his landlord, the assignee had no 
cause of action against him, and the plaintiff never in any way lost or waived 
his right to recover the money which was not so paid as a part of the rent. 
In fact there was to be no discharge for the rent, [74] unless and until the 
defendant produced the receipts for the payments which he undertook to make. 

But assuming that, as a general rule, rent as such cannot be assigned, in 
the present case, there was, I consider, no such assignment of the money 
sought to he recovered as to deprive it of its character as rent, and the plaintiff 
did not by tho arrangement made with his tenant as to the mode of paynaent 
lose his right to recover it from him as a part of the rent. If the money is 
rent and recoverable as such, the plaintiff cannot, I conceive, by seeking to 
recover it as damages and calling his suit a suit for damages, alter the real 
character of the suit and deprive the defendant of the right of appeal to 
which he would otherwise bo entitled. It is possible, of course, that 
he would be entitled to add to his claim for the rent a claim for damages, if 
he had suffered any damage by the defendant’s failure to adhere to the 
arrangement, but this docs not I think affect the question now raised. 

I would, therefore, say that the amount claimed is rent and recoverable 
as such, and that a second appeal lies. 

GhosO) J. — I agree vvith Mr. Justice Macpherson in the view that he has 
expressed. 

With reference to the observation which Mr. Justice Prinsep has made 
as to what 1 and STEVENS, J., held in tlie case of Mohabut Aliw. Mahomed 
FaizMah, I desire to say that though at the time I thought that the case of 
Butnessur Btsivas v. Hurish Ghunder Bose was distinguishable, yet, on further 
consideration of the facts of that case, as are to be gathered from the report, 
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and the judgment in the case, I think that, in principle, they are not distin- 
guishable, though no doubt there are some distinguishing features. 

1 hold that the claim in this case is for rent, and that a second appeal 
lies to this Court. 

Hill, J.— The precise question referred to us does not, 1 think, arise 
on this appeal since there is, so far as I can perceive, nothing in the case 
to indicate that there was an assignment of rent. It is, however, remarked 
in the order of reference, “The question for determination then that 
arises at the outset is whether the money for which this suit is 
brought is rent or not. If it is rent, a second appeal will lie. [78] 

If it is not rent, a second appeal is barred by section 586 of the Code of 
Civil Procedure ; ” and it was to this question that the argument before us 
was directed. It was, I think, open to the plaintiffs to frame their suit either 
as a suit for the recovery of rent or as a suit for damages for breach of 
the agreement to pay a portion of the rent to the plaintiffs’ landlord ; 
and in answering the question stated above, I should feel disposed to lay greater 
stress on those considerations which bear more immediately upon the 
pleadings in the suit and on the understanding of the parties and of 
the Courts below with respect to it than upon those which concern 
the question whether the sums which the defendants failed to pay to the 
plaintiff's’ landlord retained the character of rent. They may have done 
so, but assuming that they did, that in itself would not, it appears to me, bo 
conclusive of the question before us which, as 1 understand it, is not whether 
a suit for damages for breach of the agreement would lie, but whether 
the suit, as framed, is to be regarded as a suit for rent or a suit for damages 
as distinguished from rent, and it is upon the answer to the latter ques- 
tion that the right of appeal depends. The plaintiffs have undoubtedly 
described the suit in the heading of the plaint as a “ suit for damages, ’ which 
damages they lay at Rs. 185-8 anna,8, and I find nothing in the body of the 
plaint inconsistent with such a claim. The defendants, in the third paragraph 
of their written statement, took exception to the form of the suit, and the 
question thus raised formed the subject-matter of the second issue in the 
Court of First Instance and was determined by the Munsif on the authority 
of the case of Rutnessur Biswas v. Ilvrish Chunder Bose, (1884) I. L. R., 11 
Cal., 221, in favour of the plaintiffs. What the Munsif says on the subject 
is this : “ I am of opinion that the amount claimed can be recovered not as 

rent but as damages. The suit in its present form does therefore lie.” It is, 

I think, clear that, in its earlier stages, the parties themselves treated the 
suit as one for damages, and they moreover went to trial upon the issue 
whether, being a suit of that nature, it would lie. I should not myself, under 
these circumstances, feel disposed to allow the defendants at the present 
stage to change their ground and to treat the suit now. as one for rent, 
so as to secure for themselves a right of appeal which they would other- 
wise not possess. It is, I think, to be [76] borne in mind that we are 
not now dealing with a merely abstract question, but the whole case being, 
under the rules of Court, before us for decision, considerations applicable to it 
in particular ought to be allowed due wreight. On the grounds then that the 
suit was launched by the plaintiffs as one for damages, and that it was so 
treated and understood in the Courts below, I should feel inclined to answer ^ 
the question whether a second appeal lies in the negative. But as the rest of 
the Court are of the contrary opinion, I ought I think, in the view I take of 
the scope of the question now before us, to defer to them, and I accordingly 
concur in the answer which they propose to give to the reference. 
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Stevens, J.— I concur in the judgment which has been delivered by 
Macpherson, J. 

I agree with Ghose, J., in thinking on further consideration that in 
principle the case of Mohabut Ali v. Mahomed Faizulla is not to be distinguished 
from that of Rut7iessur Biswas v. Ilurish Chunder Bose, 


Prinsep, J.(Macpherson, Ghose, Hill and Stevens, JJ., cwiciirring ), — 
The suit will, therefore, be remanded to the Lower Appellate Court for trial, 
more especially with reference to the objection taken that a portion, if not 
the whole of the claim, is barred by reason of section 43 of the Code of Civil 
Procedure. We have no materials upon which we can decide this issue. The 
Lower Appellate Court will also consider any points wdiich may have been 
properly raised before it on this appeal, having regard to the character of the 
suit as a suit for arrears of rent. The costs will abide the result. 


S. C. G. 


Appeal allowed ; case remanded, 

NOTES. 


[ See 10 I.C., 382 ; 10 I.C., 406 ; 14 C.L.J., 589 ; and also 32 Cal., 169.] 


[77] APPELLATE CIVIL. 


The 26th May, 1890, 

Present : 

Sir Francis W. Maclean, K.C.I.E., Chief Justice, and 
Mr. Justice Banerjee. 


Jogendra Chunder Ghose Defendant No. 8 

versus 

Fulkuinari Dassi and others Plaintiffs.'’' 


Hindu Law — Maintenance — Widotv's right to a share in lieu of maintenance, on 
a partition suit having been instituted — Transfer of Property Act (IV 
of 1882), section 62 — Lis Pendens. 

After the institution of a partition suit by a member of a joint Hindu family consisting 
of six brothers and a mother, but before the summonses were served, one of the sons (defend' 
ant No. 1) transferred his share of the property, alleging it to be one-sixth, to a third party 
who was subsequently added as a^party defendant to the suit. At the time of the transfer 
both the transferor and the transferee had notice of the said suit. On a question having 
been raised as to what share of the property the transferee was entitled to : Held that inas- 
much as the suit for partition was in.stituted by one of the sons, the mother had an inchoate or 
quasi-contingent right, which ripened into an absolute right on a partition having taken 
place (which happened in this case), and therefore she having been entitled to a share, the 
transferpe could not get more than what the transferor was entitled to at the time of the 
transfer i.e, an one-seventh share of the property. 

* Appeal from Original Decree No. 342 of 1896, against the decree of Babu Bajendra 
Qoomar Bose, Subordinate Judge of 24-Pergunnahs, dated the 2lst of September 1896. 
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Held, also, that inasmuch as both the transferee and the transferor had notice of the 
partition suit at the time of the transfer, and as there was a dispute about the shares, 
section 62* of the Transfer ot Property Act applied to the case. 

This appeal arose out of a suit for partition of the estate of one Jagdis Chunder 
Sarkar who died leaving six minor sons, and a mother and a widow. The suit 
was instituted by one of the sons, making the other sons, the irioth<ir, and the 
grandmother defendants. After the institution of the suit, but before the service 
of summonses upon the defendants, defendant No. 1 sold his share in a certain 
property, alleging it to be an one-sixth, to one Jogendra Chunder Ghose. 

The defence of defendant No. 1 was to the effect that the mother was not 
entitled to any share, as she had property of [78] considerable value given to 
her by hia father ; and that in regard to property No. 1 the defendant had sold 
his one-sixth share to one Jogendra Chunder Ghose. Upon the written state- 
ment of defendant No. 1 being filed Jogendra Chunder Ghose was added as a 
defendant in the case, being defendant No. 8, and his defence was that he was 
rightfully entitled to the property purchased by him, and that the defendant 
No. 6, the mother, could not claim any share thereof. The Subordinate Judge 
found that at the time of the transfer of property No. 1 by defendant No. 1 to 
defendant No. 8, botli of them were aware of the institution of tlie partition 
suit, and he overruled the objections of the defendants and made a decree for 
partition, directing that the grandmother should obtain maintenance, and 
defendant No. 6, the mother, should get a share in the property, and that the 
property should be divided into seven equal shares, and that the share of the 
defendant No. 1 should be assiged to defendant No. 8. 


Against this decision the defendant No. 8 preferred an appeal to the High 

Court. 

Dr. Eash IJehary Gho^fi, Babu Umakalt Muherjoe, Bahu Surendro Nath 
Boy, and Babu Sarut Chunder Roy Choivdhry, for the Appellant. 


Babu Nilmaduhb Bose, Bahu Dwarka Nath Chnckerhiitiy, and Babu 
Dasrathi 8annyal, for the Respondents. 

The following judgments were delivered by the High Court (Macl?:an, C.J. 
and Banbr.tp:e, J.) 

Maclean, C.J. — This is a suit for the partition of certain properties which 
are mentioned in the schedule to the plaint — properties which belonged to one 
Jagdis Chunder Sarkar, who died in the month of Joist 1293, leaving him 
surviving his minor sous, the plaintiff and the defendants Nos. ] . 2, 3, 4 and 
5, and his widow, the defendant No. (5 and the defendant No. 7, who was his 
own mother. No question arises in relation to any share of the latter in the 
property. The suit was instituted on the 27th of August 1895, and 
summonses were served upon the defendants on the 14th September in the 
same year. In the interval, on the 12th September, the defendant No. 1 
had, for valuable consideration, transferred his share in one of the proper- 
[79] ties treating (subject to what I will say in a moment) that share as a 
one-sixth share, to the defendant No. 8, who was subsequently on the 5th 
December 1895 made a party to the suit. 


[Sec. 62:- 


-During the active prosecution in any Court having authority in British 
nronertv established beyond the limits of British India by the 

rplfttinc Governor-General in Council, of a contentious suit or proceed- 
® ing in which any right to immoveable property is directly and 
specifically in question, the property cannot be transferred or 
otherwise dealt with by any party to the suit or proceeding so as to afiect the rights of any 
ocher party thereto under any decree or order which may be made therein, except under the 
authority of the Court and on such terms as it may impose.] 


Transfer of 
pending suit 
thereto. 


X8 CAI^,— 80 
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The real question in dispute is whether the defendant No. 8 is entitled 
to a one-sixth share, or only to a one-seventh share in the property sold to 
him, the contention on the part of the mother (defendant No. 6) being that, 
on partition, she is entitled to a share, equally with her six sons, which would 
render the estate divisible into seven shares, and not six. The case came on 
for trial, and the learned Subordinate Judge of the 24-Pergunnah8 delivered 
his judgment on the 21st of September 1896, a judgment which was 
adverse to the contention of defendant No. 8. The case was then carried 
on appeal to this Court, and on the hearing of that appeal, this Court 
held that there must he a remand to have the following further issues tried, 
namely ; (1) whether the defendants Nos. 1 and 8, or either of them, knew the 
fact of the institution of the suit before the execution of the first conveyance 
in favour of defendant No. 8 by defendant No. 1 ; and (2) whether, exclusive 
of the property covered by the earlier of the two conveyances executed by 
defendant No. 1, in favour of defendant No. 8, there still remained property 
appertaining to the share of defendant No. 1 sufficient to contribute to the 
share of No. 6, and whether a ])artition can be effected, and, if so, in what 
way, so as to exclude the propeity covered by the said conveyance by treating 
it as allotted to the share of No. 1. These issues were referred for trial to the 
Court below, with directions to take an> additional evidence which the parties 
miglit desire, and the Court below was to return its finding on tliese issues. 

It is unnecessary to say anything about the finding on the second issue, 
because it appears that the defendant No. 1 has parted with all his interest in 
the other properties to other purchasers, who are not parties to the suit, and 
so no practical effect can ho given to the suggestion of contribution implied by 
that issue. 

On the first issue, the Subordinate Judge has found that both defendant 
No. 1 and defendant No. 8 had notice of the present suit on the 12th of 
September. 

[80] J ma.v point out, incidentally, that both defendant No. 1 and 
defendant No. 8 would appear to have entertained some doubt as to whether 
the former’s sliare were really a sixth, for there is a covenant in the kabala 
that, if the vendor’s statements he found to be untrue (one c»f which was that 
he was entitled to a one- sixth share) that is to say, that if it he afterwards 
found lhat his interest was less than the extent of interest which was there 
declared, he should in tiiat case refund the consideration-money, in proportion 
to the extent by which the same might fall short. 

It is urged for the appellant that, before a partition was actually effected, 
the defendant No. 1 had an absolute right to deal with his share, and to transfer 
that share to a purchaser for value free from any claim of his mother to a 
share on partition ; and that 'the right of the mother to a share on partition 
is not an absolute or vested right, but a contingent right only, contingent on 
the partition being actually made. He further urges fiat the case is not 
within section 52 ol the Transfer of Property Act. \ 

To this the mother (the respondent) replies, that, inasmuch as under the 
Hindu law of the Bengal School, which admittedly governs the present case, 
the mother would, if there were a partition, he clearly entitled to a share equal 
to that of her sons, the defendant No. 1 could not deal with his share so as to 
prejudicially affect his mother’s right : that he could not transfer to a purchaser 
a larger interest than he himself had ; and that, inasmuch as the transfer was 
eff'ecled after the institution cf the suit, section 52 of the Transfer of Property 
Act applied. 
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it is, I think, clear upon the authorities — I need only refer to the case of 
Hemangini Dasi v. Kedarnat Kundu Chowdhry, (1889) I. L. R., 16 Cal., 758; 
L.R., 16 1. A., 115, and ttie case of SoroMi Dossee v. Bhoobim Mohtm Neoghy, 
(1888) I. L. R., 15 Cal., 292 — that in the event of the sons partitioning the 
property, their mother is entitled to a share equal to their own respective shares, 
and that she takes this share in lieu of, or by way of provision foi, her 
maintenance, for which the partitioned estate is already bound. 

The appellant does not disputcj, nor could ho successfully [81] dispute, 
this proposition of law, but he contends that there is no such riglit in tlie 
mother, unless and until a partition has actually taken place, and great reliance 
is placed upon certain passages in the judgment of Mr. Justice Dw^iUKA Nath 
Mitter in the case of Kjheo Difai Tcwarec v. Judoonath Tcwarec, (1868) 9 W.R. 
61, and, without doubt, those passages do give support to the appellant’s 
contention. 

That learned Judge says : “ Tho learned Counsel for Doolaro has con- 
tended that, in the case before us, partition must be held to havn actually 
taken placCj and lie cited a ruling of Her Majesty in Council to the effect that 
division by metes and bounds is not at all necessary to constitute partition 
under the Mitakshara. ” And later on he says : “ It has been said that the 
question of maintenance is quite distinct from the question before us, but there 
cvn be no doubt that the share that is given to a Hindu mother at the time 
of partition is given to her for no other purpose than as a provision for her 
maintenance. She has no right to a.sk for maintenance after she has got such 
a share, and if a iiarticion luis bean effected in this case, Gohiha’s suit for 
maintenance must have been dismissed on that ground alone. It is un- 
necessary, therefore, to decide wdiether Golaba had a right bo alienate the 
share assigned to her by the jirincipal Sudder Amin as her btridhan, under the 
Mitakshara law. Our finding is, that she had acquired no right to that share, 
as she died before partition had been actmlly made.” The last sentence indi- 
cates that tho question there was one of succession, and that as the mother 
had died before any actual partition had been made, she had acquired no right 
to any share ; and the Judge’s remarks must bo taken in connection with tho 
case he was then dealing with, which is one substantially differing from the 
present, whore a partition has actually boon clfected, wliich would undoubtedly 
give tho mother a right to a share according lo Mr. Justice Mitter’s view, and 
when the question here is whether that right can he defeated by a transfer 
from one of the sons. 

it IS said for the appellant that Mr. Justice Mtttek’s view i.s cndorseJ by 
Mr. Justice WILSO^' in tho case of Soiolali Dosser v. llkoohun Moliiui Ncogliy, 
(1888) I. L. R., 15 Cal., 292. There Mr. Justice WiL-SON cites the [82] passage 
which 1 have just read, and he says: “The Court seems to me here to 
lay down, and to lay riown not by way of dictum or mere expression of opinion, 
but as tho ground of decision, that when a mother takes a sliare on partition, 
her title arises from the paitilion alone, and tliat she had no pre-existing vested 
right except a right of maintenance.” 

In that case again the question was one of succession ; the respondent, 
how’^ever, does not put her case so high as that of a pre-existing vested right 
to a share, but she says she has an inchoate or quasi-contingent right which 
may ripen or crystallise into an absolute right, if and when, tho partition 
takes place, which happened in tho present case. 

With respect to the case of Lakshman Ram Chandra Joshi v. Sattya Bhama 
Bai, (1877) I. L. R., 2 Bom., 494, cited for the appellant, the true nature of 
that suit is stated by Mr. Justice WiLSOK in the case of Sorolah Dossee v. 
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Bkoobun Mohun Neoghy^ (1888) I. L. B. 15 Gal., 292 (313). It is not a oasd 
which bears directly upon the present, and though it is relied upon by the 
appellant, there are passages in the judgment of Mr.JusticeWEST which support 
the respondents’ view. For instance, that learned Judge says at p. 508 of the 
report: “ The mother’s ownership, which has according to this view been 
extinguished, revives again on a partition amongst her sons; their ownership 
in the meantime is complete.” But if there existed in the mother any such 
ownership, must not a purchaser from a son of his share —1 am not speaking 
of a sale for the payment of the father’s debts — purchase subject to that right ? 
Mr. Justice Wilson does not share Mr. Justice Wes'J'’s view : he thinks that 
on partition an old right does not revive, but that a new right arises. How- 
ever, the case of Lakshman Bam Chandra Joshi v. Sattya Bhama Bai^ (1877) 
I. 1j. E , 2 liom., 494, is in its circumstances so different from the present 
that it cannot be regarded as an authority for the proposition for which the 
present iippellant contends. If, as the authoiities appear to establish (see per 
West, J., at p. 506 of the report of that case), the widow’s maintenance, 
specially as against the sons, is a charge on the estate, a right in rem in the 
[83] fullest sense adhering to the property into whatever hands it may pass, 
a rigiit convertible, in the event of a partition, into a right to a share equal to 
that of sons, it is dithcult to see upon what principle a son can so deal with 
his share as to defeat that right of his mother. 

In my opinion defendant No. 8 cannot, as between the mother and him- 
self, stand in a better position than his transferor defendant No. 1, and that, 
as on a partition defendant No. 1 would only be entitled to a seventh share, 
defendant No. 8 is not ootitled to any more; in other words, he must be taken 
to have purchased, subject lo the right of the mother, if there were a partition, 
to h.ive a share allotted to her in lieu of her maintenance. There appears 
to me to be some analogy between this case and the principle of the case 
of Byjnath hall v. Haviooiecn Chotodhry, (1874) LR., 1 I. A., 206 ; 21 W. R., 
238, in the Privy Council, where it was held that, “ where the owner of an 
undivided share in a joint and undivided estate, mortgages his undivided 
share, he cannot by so doing affect the interests of the other sharers, and 
the persons who fake the security, that is, the mortgagees, take it subject to 
the right of those sharers to enforce a partition, and thereby convert what is an 
undivided share of the whole into a defined portion Jield in severalty.” 

But whether the view expressed above be or be not sound, it seems to me 
that the case is within section 52 of the Transfer of Property Act. The trans- 
fer undoubtedly took place after the institution of the suit, and both parties to 
the tranfer had notice of the suit. It is, however, urged for the appellant, 
that this is not a “ contentious suit or proceeding in which any right to 
immoveable property is direfctly and specifically in question ” within the 
meaning of the section. 

It is said upon the authority of the case of Radliasyam Mohapattray. 
Sibn Panda, (1888) I. L. R , 15 Cal., 647, that a suit does not become 
“ contentious” until the summons has been served upon the opposite party, 
but no reason is assigned by the learned Judges for their conclusion. I am 
inclined to think this view proceeds upon some confusion between [84] what 
is ‘ contentious,’ and the exact point of time when a Us pendents is constituted. 

I should infer that the conclusion was arrived at by analogy to the English 
cases, which decide that, as between plaintiff and defendant, the service of 
the subpci'na constitutes the lis pendens between them [see Bellamy v. Sabine, 
(1857) 1 De Gex and J., 666 (586)]. We are, however, relieved from going 
into the question as to the precise point of time when a lis pendens is 
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constituted in this country whether, as betw^een plaintiff and defendants or 
as between co-defendants, for the section says : During the Active prosecu- 
tion *'■ of a contentious suit, etc., etp.,** which indicates with reasonable 

clearness that, whilst the suit is being actively prosecuted, the property is 
not to be transferred or dealt with so as to affect the rights of any other 
party thereto, under any decree or order which may be made therein. It 
is not suggested that this suit was not being actively prosecuted when the 
transfer was executed. In this view 1 fail to see how the case cited is any 
authority as to what is or what is not a “ contentious” suit. A contentious suit 
is a suit involving contention, and it is perhaps difficult to predicate of any suit, 
at the moment of its inception, whether or not it is likely to be cotitontious ; 
but if, in point of fact, it turns out to he a suit which was contested, as is the 
case here, then, to my mind, the suit is a contentious one and the section 
applies. It seems to me that in order to appreciate whether the section applies, 
wo must regard the event, and in this case the event showed a contested suit. 

We are referred, however, to the case of Khan Ah v. Pestonji Edulji 
Guzdar, (1896) 1 C. W. N., 62, as an authority for the proposition that this 
section does not apply to a partition suit upon the ground that it is not a suit 
or proceeding, “ in which any right to immoveable property is directly or 
specibcally in question.” I scarcely think the Court intended to lay down any 
such wide proposition. The Chief Justice says : “I do not think that that 
section applies to a suit for partition in vvbich the shares of the parties and 
the rights of the parties to the shares are not disputed.” Here, however, the 
[85] shares of the parties are disputed, so the present case is distinguishable. 

I have already alluded to the case of Bellamy v. Sabine which has been 
relied upon by both sides, and which has been adopted and followed in this 
Court in the case oi Baj Kiahen MonJccrjeev. Had ha Mtidhub Haidar^ (1874) 
21 W. R., 3'I9. It is not pertinent to the case before us save as enunciating, 
according to the views held by the Couits in England, the foundation of the 
doctrine as to the effect of Its pendens. 

For these reasons the appeal fails, and must be dismissed with costs. 

Banerjee, J. — I agree with the learned Chief Justice in thinking that the 
judgment of the Court below is right. The suit out of which this appeal arises 
was brought by one of six brothers against the other live brothers, their 
mother and their grandmother, for partition of the property, moveable and 
immoveable, inherited by the brothers from their father, aftei* determining the 
question whether the mother and the grandmother are entitled to a share, or 
to maintenance only ; and the prayer of the plaintiff’ was for division of the 
property by metes and bounds into eight, seven, or six shares, according as 
in the judgment of the Court the inother and the grandmother both, or only 
one of them, or neither of them, had a right to a share. 

The defence of the defendant No. 1 was to tlie effect that the mothei 
was not entitled to any share as she had property of considerable value given 
to her by his father ; that, in regard to property No. 1, the defendant had sold 
his ono-sixth share to Jogendra Chunder Ghose, and tliat in regard to that 
property there could not be any partition except under certain rules which 
had been previously agreed to between the parties. Upon the written state- 
ment of the defendant No. 1 being filed Jogendra Chundor Ghose was added 
as a defendant in the case, being the defendant No. 8, and his defence was 
that he was rightfully entitled to the property purchased by him, that is 
the one-sixth share of the defendant No. 1 in property No. 1, and that the 
[ 86 ] defendant No. 6, the mother, could not claim any shaie thereof. I need 
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not consider the other objections taken by the defendant No. 8 in his written 
statement. 

The Court below overruled the objections of the defendants Nos. 1 and 8 
and made a decree for partition, directing that the grandmother, the defendant 
No. 7, should obtain maintenance at a certain rate; that the defendant No. 6, 
the mother, should have a share in the property ; that the property should be 
divided into seven equal shartjs, and that the share of the defendant in property 
No. 1 should be assigned to the defendant No. 8. 

Against this decree, the doloiidant No. 8 preferred an appeal. At the first 
hearing of that appeal, it appearing to this Court essential to the right decision 
of the case that certain issues, which had not been considered in the Court 
below, should bo framed and tried, namely (l) whether the defendants Nos. 1 
and 8, or either of them, knew the fact of the institution of the suit before the 
oisecution of the first conveyance in favour of defendant No. 8 by defendant 
No. 1; and (2), whether exclusive of the property, covered by the earlier of the two 
conveyances executed by the defendant No. I in favour of defendant No. 8. there 
still remained property apfiertaining to the share of defendant No. 1 sufficient 
to contribute to the share of defendant No. 6, and whether a partition can be 
effected, and, if so, in what way, so as to exclude the property covered by the 
said conveyance by treating it as allotted to the share of defendant No. 1, the 
case was remanded for a finding on those issues. 

The Court balow has found that both tlie defendant, No. 1, and the defendant 
No. 8, were aware of the fact ol the institution of the suit before the execution 
of the conveyance in question, and that there is not enough property belong- 
ing to the share of defendant No. 1, excluding the property covered by the 
first conveyance in favour of dofondant No. 8, to contrilmte to the share of 
defendant No. 6. It is now contended on behalf of the appellant that the 
Court below is wrong in holding that the defendant No. 6 is entitled 
to any share in tlie property covered by the conveyance executed in 
favour of the appellant [87] by the dofondant No. 1, that is, in a one-sixth of 
an 8 annas share which was owned hy the father of defendant No. 1, and the 
grounds upon which this contention is based are two, the first ground being, 
that as the right of the defendant G, the moi.her of the plaintiff, and of the 
defendants Nos. 1 to d to claim a share avisos only upon partition being made of 
their joint paternal property by her sons, and as previous to such partition the 
defendant No 1 had transforved liis sliare in propercy No. i to defendant No. 8, 
he must he taken to have acquired that share free from the claim of the defen- 
dant No. 6, anfl the second being, that the additional reason upon which the 
Court below has l)ased its decision in lavoiir of defendant No. 6, namely, that 
the defendant No. 8 is bound by tlie doctrine of Ua pendens^ is an erroneous 
reason, the doctrine of Us 'pdluhus not being applicalilo to this case. 

I shall deal with these two contentions separately. 

In support of the first contention, it is argued that as the right of the 
mother to claim a share in her husband’s estate arises only upon partition 
by her sons, and as no such partition had been made until after the alienation 
in favour of defendant No. 8, the purchase by the defendant No. 8 of a one- 
sixth share from defendant No. 1 cannot be held to have been subject to the 
right of defendant No. 6, which had not come into existence at the date of 
the alienation. It is furtlier urged that the mother’s right to a share in her 
husband’s estate is not in the nature of an absolute right to the estate, but is only 
in Ifeu of, or hy way of provision for, the maintenance for which the estate is 
liable, and as a purchaser from one of the sons has been held not to be bound by 
any claim of the widow for maintenance, no more can he be bound by her claim 
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for a share on partition which is only in lieu of, and as a provisic n for, such 
maintenance. And in support of this argument, the cases of Sheo Dyal Tewaree 
V. Judoonath Tewaree, ^868) 9 W. R., 61 : Hemanqini Vast v. Kedarnath Kundu 
Chowdhry, (1889J I. L. B., 16 Cal., 758: L. R., 16 J. A., llo; Sorolah Dossee v. 
Bhoohun Mohun Neoqhy, (1888) I. L. R., 15 Cal., 292 ; Lakskmav Bam Chandra 
Joshi V. Satya Bhaina [88] Bai, (1877; 1. L. R., 2 Bum., 494 ; Adhiranee 
Narain Coomary v. Shonamalee Pat Mahndat, (1878) l.L.R., 1 Cal., 365, and 
Barahi Debi v. Debkamini Debt, (1892) 1. L. R., 20 Cal., 682, have been relied 
upon. 

The right of the mother to a share on partition is founded upon the fol- 
lowing passage in the Dayabhaga : Wlien partition is made by brothers 
of the whole blood after the demise of the father an equal share must be given 
to the mother. For the text expresses * the mother should lie made an equal 
sharer.’ ” Ch. II, Sec. Ill, para. 29. 

With reference to the above passage in the Dayabhaga it has been held, 
and it must now be taken as settled law, that tlio mother’s right to claim a 
share arises only wlien her sons come to a partition, in other words, that she 
cannot enforce her claim to a share so long as lier sons remain joint and do not 
ask for partition. But there is nothing sahJ in this passnge, or in any other 
authoritative text of Hindu law', ns to the mother’s right to a share on partition 
being so absolutely non-existent before partition, that it may be defeated by 
any of her sons alienating his share before coming to a partition. 

In my opinion, the correct view to take of this right W'ould he to hold that 
it is an inchoate right as long as no partition is come to amongst the sons, and 
it becomes actually enfoi enable only when the sons come to a partition; or 
in other words, that the right, when it hocorues enfoiceablo by reason of 
a partition being come to among the sons, is enforceable, not only as against 
the sons, and as regards so much only of iJie joint i^roperty as at the date of 
partition is in the hands of the sons, hut also as against any person deriving 
title from any of the sons, and as regards the property to which they may 
have so derived title, subject to certain qualifications and limitations which 
it is unnecessary to discuss in detail in this case, having regard to the facts found 
by the Court below, the correctness of which has not been practically 
impugned. It must he taken to he a correct proposition of law’ that no 
owmer of property can convey to any [89] person a higher right than what he 
himself possesses except under certain sjiecial circumstances. The purchaser, 
therefore, of joint family property from a member of a joint Hindu family 
must take it subject to the rights of bis vendor’s co-sharers to demand 
partition and subject also to such rights of othor persons who W’ere not 
strictly speaking co-sharers vvith the vendor at tlie date of the alienation, as 
may arise under the Hindu law upon partition. 

The correctness of this general proposition, which is supported by the case 
of Bilaao v. Dinanalh, (1880) I. L. R., 8 All., HH, cannot, I think, be disputed 
The case of Sheo Dyal Tewmee v. Judonvalh Tewaree, (1868) 9 W. R., 61, relied 
upon by the learned Vakil for the appellant, does not really conflict with the 
view I take. The point actually decided with reference to the mother’s share 
in that case was that such share could nut he claimed by a devisee from the 
mother when she died after the decree of the first Couit in a paitition suit, 
but before the hearing of the appeal from that decice, and that W'as a point 
very different from the one that arises in this case. Noj' is the case of 
Barahi Debi v. Debkamini Debi, (1892) T. L. R., 20 Cal., 682, in point, as it 
was held with reference to the facts of that case that theie w'as no partition of 
“the bulk of the family estate,” and that what was sought to bo divided was 
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not “ anything more than a small outlying piece of property ’* of which one of 
the sons had sold his share to the plaintitl. 

The second branch of the first contention is that as the mother’s right to 
a share has been held in two of the cases cited, namely, Sorolah Dossee v. 
Uhoobun Mohun Neoghy, (1888) I. L. R., 15 Cal., 292, and Hemangini Dad v. 
Kedarnath Ktmdu Chowdhry, (1889) I. L. II., 16 Cal., 759 : L. E., 16 I. A., 
115, to be a right tliat arises in lieu of or by way of a provision for her 
maintenance, such a right must be subject to the same limitation as the right 
to maintenance is, and as the right to maintenance is, according to the cases of 
Adhtranee Narain Coomary v. Shonamalee Pat Mahudai, (1873) I. L. R., 1 Cal., 
365, and [90J Lakshnian Bam Chandra Joshi v. Salya Bhama ij?az.(l877) I.L.R., 
2 Bom., 494, not enforceable against a purchaser from any of the sons, the right 
to a share on partition must in the same way be held not to be enforceable 
against such a purchaser. I arn of opinion that this argument is not sound. 
For the reasons for the decision in Lah&hvian Ram Chandra, Joshi*s case and 
in that of Adhtranee Naraju Coomary against the widow’s claim in regard to 
maintenance are inapplicable to her claim to a share on partition. I should, in 
tlie first place, observe that though in the two cases of Sorolah Dossee v. Bhoohun 
Mohun Neoghy, (1888) T. L R.. 16 Cal., 292, and Tlemangini Dasiv. Kedarnath 
Kiindu Choirdhry, (1889) I. L. R., 16 Cal., 758 : L. R., 16 I. A., 115, the mother’s 
claim to a share has been held to be a claim in lieu of or as a provision for her 
maintenance, in neither of those two cases did the point arise for decision 
which we have now to consider, and it was only incidentally that the obser- 
vations, upon which the learned Vakil for the appellant relied, were made. 

Now the main reason upon which the decision in the case of Lakshman 
Bam Chandra Joshi v. Satya Bhama Bat, so far as it touches the present 
question, turned is incorporated in the following passage in the judgment of 
Mr. Justice WEST : “ If then a mother foregoing her claim to a separate 

provision out of the personal property resides with her sons or step-sons and is 
maintained by them she must submit, I think, to their dealing with the estate. ” 

Although that observation may hold good as regards her claim for mainte- 
nance in respect of which she may obtain a decree fixing its amount and declar- 
ing it to bo a charge on any definite property, and although her not doing so 
may be treated as an omission on her part, the consequence of which is to 
disentitle her to enforce her claim against a purchaser in good faith from 
any of her sons, could the same thing he said in regard to her claim to 
a share upon partition ? She cannot enforce such a claim so long as her 
sons do not come to a partition ; she cannot ask for any decree declaring her 
[91] right to a share in any particular property until a partition is come to by 
her sons ; and therefore, though consequences adverse to her claim for main- 
tenance may arise from her omission to do what she might have done to place 
her claim on a secure basis, that is a consideration which is wholly inapplicable 
to her right to a share upon partition. 

Another reason given (see Adhiranee Narain Coomary v. Shonamalee 
Pat Mahadai, (1873) I. L. R., 1 Cal., 3G5) for holding that a widow’s claim for 
maintenance as a charge is not enforceable against a purchaser from any of the 
sons is, that it would be inconvenient to allow her to enforce such a charge by 
reason of the uncertainty of the claim and by reason of many other similar 
claims resting upon a similar ground. These also are reasons which would be 
inapplicable to the mother’s claim to a share upon partition. Such a claim is 
definite in its nature, her share being defined as being equal to that of one of 
her sons, and the claim to a share being capable of enforcement only by the 
mother and not by any other member of the family. The reasons, therefore, 
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applicable to the case of a claim for maintenance are inapplicable to the 
mother's claim to a share upon a partition. 

The case of Barahi I>ebi v. Debkamini Debi, (1892) I. L. R., 20 Cal., 682, 
as I have already remarked, does not call for any detailed discussion as the 
facts of that case were did'erent, and as the learned Judges in their judgment 
observed : “ Of course every case must be determined by its own facts, and 
there may well be cases in which the main body of the family property is divided, 
leaving only a small portion joint, and in such a case no doubt the sons 
would have partitioned the property among themselves, and the right of the 
widow to have a share set apart for her maintenance would come into 
existence." On these grounds, I am of opinion that the first contention urged 
on behalf of the appellant is untenable. 

That being so, it is not necessary to discuss the second point at any great 
length. I would only observe that no valid [92] reason has been shewm for 
our holding that the case does not come within the scope of section 52 of the 
Transfer of Property Act. It was urged that there was no contentious suit, at 
any rate not until the service of summons on the defendant No. 1, and as the 
transfer in favour of the appellant was made before the service of summons on 
the defendant No. 1, the alienation in his favour cannot be affected by section 
52. But, as has been pointed out in the judgment of the learned Chief Justice, 
a suit does not become contentious merely by service of summons on the defen- 
dant. Whether or not a suit is contentious must depend on whether or not 
it is really so. The expression " contentious suit” is, I think, used in con- 
tradistinction to a friendly suit in which there is no contest, and the parties 
bring the suit only to obtain the decree of a Court of Justice, declaring their 
rights as to which they are themselves in perfect agreement. Was that the 
nature of this suit? Clearly not. The plaint itself raised the question as to 
whether or not the mother, the defendant No. 0, was entitled to a share ; 
it invited the Court to determine that question ; and defendant No. 1 
denied the mother’s right to a share. Clearly, therefore, there was here a 
contentious suit in which the right to immoveable property, that is property 
No. 1 in the schedule to the plaint, was directly and specifically in question. 

Great reliance was placed on the case of Badhasyam Mohapattra v. Sibu 
Panda, (1888) I. L. R., 15 Cal., 647, as showing that there could not he a 
contentious suit or proceeding until the service of summons on the defendant. 
No doubt there is a passage in the judgment of the learned Judges who decided 
that case which lends some support to this contention ; but having regard to 
the facts of that case, 1 am of opinion that it is clearly distinguish able from the 
present. The facts are thus stated in the judgment : As a matter of fact the 
defendant No. 2 did not appear to defend the suit. She put in a written 
statement in which she alleged that she had parted with all her interest in the 
property to the plaintiff in this suit by virtue of the conveyance to him of the 
5th of October 1883, and she asked that he might be made a party to that suit. 
[93] He was not, as a matter of fact, made a party to that suit, and, as I 
have said, judgment was given against defendant No. 2, who did not appear to 
defend the suit. This is the Us pendens which the defendant No. 1 seeks to 
take advantage of." Clearly, therefore, there was no contentious suit there ; 
and I may add that the same remarks apply to the caseof ALi v. Pestonji 
Edulji Ouzdar, (1896) 1 C. W. N., 62. There also, so far as one can gather 
from the judgment, it proceeds upon the ground that there was no contentious 
suit during the pendency of which the alienation in question was made. The 
second contention of the appellant, therefore, also fails. 

S. G. 6. Appeal dismissed. 
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NOTES. 

[ Bee algo 31 Cal., 746 and 31 Cal., 668.] 


[27 0al.0a ] 

PBIVY COUNCIL. 


The 29th and 30th June, and IStK^July, 1899, 

Present : 

Lords Watson and Hobhouse, Sir'Eichard Couch, and 
Sir Edward Fry. 

Domaty Nursiah Plaintiff 

versus 

S. R. M. Ramen Chetty and others Defendants. 

[On appeal from the Court of the Recorder of Rangoon.] 


Partnership — Assiqnment hy plaintiff's partners of their shares — Decree for 
winding up and for an account. 

The plaintiff, as a partner in lending a sum of money upon security given, had a half 
share in the joint adventure with the first and second defendants. These two, without the 
plaintiff’s exonerating them from liability to him, had assigned their shares^ to wo other 
persons. The assignees were added as co-defendants after this suit^^had been filed claiming 
a decree for a judicial winding up, and for an account. It was not proved that the'plaintiff 
had ever relinquished his claim upon the assignors as a partner, though he might ]lhave been 
aware of the assignment. The two added. defendants appeared in the Court, below, but not 
upon this appeal. 

Held, that the facts were sufficient to entitle the plaintiff to have the winding up of 
the partnership, and the account decreed against all the four. 

The suit had been dismissed by the Recorder as having been prematurely brought before 
the complete execution of a decree, already obtained, before this suit was filed, by the plaintiff, 
appellant, against the borrowers of the [94] money ; that decree having followed upon 
an award of arbitrators which directed that all sums realized in the adventure should be 
divided in equal moieties between the plaintiff and the original defendants. Held, that this 
suit ought to have been allowed to proceed, and should not have been dismissed. The plain- 
tiff having, on this appeal, agreed to account for all money received by him in the transac- 
tion, an account should be directed with a declaration that the addedjdefendants were jointly 
and severally liable to account, with the first and second defendants, for what.hadheen 
received by them from the adventure. 

Appeal from a decree (26th November 1896) of the Recorder of Rangoon 
dismissing the suit with costs. 

The suit was brought by the appellant on the 11th June 1896 against 
S. R. M. Ramen Chetty and S. N. A. Soobramonien Chetty, the first and second 
defendants, now respondents, the plaintiff having been a partner with them in 
a joint loan of Rs. 30,000 on the 2Bth June 1892, on a promissory note with 
security. In this transaction the plaintiff had a one-half share and the 
defendants the other half. The borrowers were Cadelly Morady and Domaty 
Moothaloo, The estate of the first of these was under administration, he 


690 



itAMEM cStEtTY (bo. [18991 i.L.R. 27 Cal. 96 

having died in February 1892. The security consisted of cargo boats, licenses 
for such boats, and title deeds of house property, handed over. 

The plaintiff claimed to have the accounts of the joint adventure taken 
under a decree for winding up the partnership, with an order for realizing the 
securities for the loan and for the plaintiff to have his share in the assets. 

The following are some of the principal facts. All are stated in their 
Lordships' judgment. In 1893 the two original partners, who traded in 
Eangoon, using the initials S. R. M., by their agent, Vyraven Chetty, trans- 
ferred to the said agent, and to Ardappa Chetty, their interest in the loan. 
In 1895 disputes as to the transaction were referred by the appellants and 
Vyraven Chetty to the arbitration of a punchayet. The award, to which 
the first and second defendants were parties, declared that all sums realised 
from the debtors should be divided between the plaintiff on the one 
side and his original partners in the adventure on the other. In 1895 the 
present appellant obtained a decree in the Recorder's Court against the 
borrowers for the amount stated in the award to be due to him. 

[95] It was now questioned whether, until that decree should have been 
completely executed, a suit such as this would, or would not, be premature ; 
and the main question was whether the plaintiff was entitled or not to obtain a 
decree for the winding up and an account. 

, On the 9th July the two original defendants answered that they had 
assigned their interest to others whom the plaintifi' had agreed to accept as 
responsible in their stead ; that the assignees should be made defendants, and 
that they themselves should be exonerated. The assignees were thereupon 
made parties, and they pleaded that the suit was premature with reference to 
the decree of 1895 having been left unexecuted. 

The Recorder dismissed the suit on the latter ground. Ho was of opinion 
(1) that no suit for an account and payment could be brought until the decree 
of 1895 had been fully and finally executed ; (2) that the plaintiff had not paid 
over sums which the award had directed that he should pay. His judgment 
was as follows : — 

“ The facts of this case are shortly these. In January 1892 a sum of money was advanced 
by the firm of S. R. M. to a man named Gadelly Morady and to one Domaty Moothaloo. 
The plaintiff in this case had a half share in this transaction. Subsequently Gadelly Morady 
died. He bad given certain security in the shape of cargo boats and also a house in Rangoon. 
Letters of administration were taken out to his estate and afterwards a suit was brought against 
the representative and a decree was obtained for an account. An account was taken and 
certain sums were found to be due. These are set out in the plaint. Then it appears there 
were matters in dispute between the plaintiff and one V. A. R. Vyraven Chetty. These 
matters were referred to a paiichayet and an award was made directing certain payments to 
be made both by the present plaintiff and by the Ghocty. As far as the plaintiff is concerned 
he has not paid his share. Ho now sues for an account and for payment of a certain sum 
which is admittedly in the hands of the third aud fourth defendants. Ho originally sued 
the first and second defendants, but they appear to have assigned their interest over to the 
third and fourth defendants. This sum of money is the proceeds of sale of cargo boats, and 
admittedly the plaintiff is entitled to a share in this property, but the whole amount due 
from the estate of Gadelly ^lorady has not been recovered. It is stated that there is a 
considerable amount still to bo recovered iu execution of the decree against Gadelly 
Morady*s estate, and that nothing has yet been recovered as against the property 
which is over in his country, nor has there yet been anything realized [ 96 ] in respect 
of the property in Rangoon which is of small value. All these facts are not disputed. In 
fact the amount to which the plaintiff is entitled, supposing that the whole amount due to the 
estate of Gadelly Morady is realized, is admitted as set out by himself ; and the defendants 
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do not dispute that for an instant, but they contend that the suit is premature. The 
argument is that this decree has yet got to be executed. The execution of the decree may 
be a very lengthy and a very expensive business, and so far as all the money being realized, 
it is quite possible that nothing may be realized. Apparently Cadelly Morady has assigned 
over his property in his country, or a portion of it, to a third person. Other litigation may 
yet crop up, and until the litigations come to an end, 1 do not see how the defendants can 
be called upon to pay over anything to the plaintiff. It may be they would have to pay 
large sums of money, and, so far as the plaintiff actually getting anything more, it may be 
that he would have to contribute something towards those suits ; 1 cannot say how it will 
be. At all events the plaintiff is not entitled to a decree directing the third and fourth defend- 
ants or any of the defendants to pay over the half share of the proceeds of the sale of the 
cargo boats to him. If the decree, as against the estate, had been fully satisfied, and the 
defendants were wrongly retaining in their hands a sum of money which ought to go to 
the plaintiff, ho could, of course, go against thorn, but I think they arc now entitled to 
say * we have further expenses to meet, and we do not know what they will come to : 
wo are entitled to keep the assets realized in our hands in order to meet these expenses.** 
Furthermore, there is another ground on which I think the plaintiff is not entitled to the 
decree he seeks, that is, that the plaintiff comes into Court to ask for an account, and for a 
decree against these defendants, and ho has not himself obeyed the directions of the pan- 
chayct/ some of the cargo boats were in his bands and he was directed to pay over certain por- 
tions of the earnings and he was also directed to pay over a half share of the costs, but neither 
of these directions has he obeyed, so that he is asking for a decree from this Court on the 
ground that the defendants have not paid over money to him which they ought to have done, 
while he himself is actually in the same position, viz., he has not done what he ought to 
have done. 

** I think the suit is premature and ought to be dismissed with costs.** 

On this appeal, on which only the original defendants appeared — 

Mr. J. D. MaynCt for the appellant, contended that there was error in the 
judgment below. The original defendants had not established any ground 
for their exemption from liability to account to the plaintit)’ by the mere fact 
of the transfer haying been made by them of their rights in the partnership 
adventure. The plaintiff, it was argued, was entitled, notwithstanding the 
[97] transfer of the interests of the original co-partners, that transfer not 
forming any real impediment to a decree for the winding up of the transaction 
and for the direction of an account. It had not been proved that the plaintiff* 
had ever assented to the transfer of the shares in the sense of having agreed 
that the original defendants should be discharged from all liability to him. 
There was no sufficient reason ^or holding the suit to be premature. It could 
not be alleged that the plaintiff was bound to wait until all the parties entitled 
to any share under the decree of 1895 had been paid. The plaintiff was entitled 
to an account of the money already realized and that might be received by the ^ 
defendants. In the course of the taking such an account any debt due from 
the plaintiff to the defendants in relation to this adventure could be considered. 
But that he had not paid money decreed in 1895 formed no ground of defence 
to this suit. 

Mr. J. Fox, for the original defendants, the first and second respondents, 
argued that they having transferred their shares in the adventure to the third 
and fourth co-defendants, had caused the liability of his clients as the original 
partners to cease. It was only part of what had taken place that the appellant 
had been informed of the transfer. He had acted as a person who accepted the 
resT)on8ibility of the added co-defondants. His action had involved the dis- 
charge of the original partners. There was no evidence that the present 
respondents had received any part of the money realized on account of the 
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loan. Whatever was received of the proceeds of the securities for the loan 
was not received by the respondents, or either of them, or on their behalf, but 
was received by the third and fourth respondents for themselves. In the 
events that had happened, the original defendants, the only respondents who 
now appearred, were not in any way liable to the appellant in respect of the 
loan of 1892. In any event the appellant's suit was premature, and in dismiss- 
ing the suit on that ground the judgment of the Becorder was right. 

Mr. J. D. Mayne was not heard in reply. 

Afterwards, on the 13th July, their Lordships’ judgment was delivered by 

[083 Lord Watson. — The appellant Domaty Nursiah and the respondents, 
S. E. M. Bamen Chetty and S. N. A. Soobramonien Chetty, who carried on the 
business of bankers and money lenders in Bangoon, under the firm’s name or 
mark 8. B. M., their agent in Bangoon being the respondent V. E. A. T. Vyraven 
Chetty, on the 28th January 1892, jointly advanced the sum of Bs. 30,000 to 
Gadelly Morady (who has since deceased) and one Domaty Moothaloo. Of that 
sum Bs. 15,000, or one-half, was contributed by the appellant, and the other half 
by the firm of the said two respondents, who were his co- adventurers. In 
order to cover the advance, the borrowers, on the same date, granted to the said 
respondents, with the consent of the appellant, their promissory note for 
Bs. 30,000, payable on demand, with interest. In security for the due repayment 
of principal and interest Cadelly Morady transferred six cargo boats, with their 
licenses to the respondents' firm, and four cargo boats with their licenses 
to T. B. M. Seethumbram Chetty, with the knowledge and consent of the 
appellant. In further security Gadelly Morady deposited with the appellant, on 
the joint account of himself and his co-creditors, the title deeds of his half 
share of a house and land in 38th Street Bangoon, known as the southern half 
of 3rd Galas Lot 16 in Block FI . 

Cadelly Morady died intestate in the month of February 1892. There- 
after, in the month of November 1892, Cadelly Bamasawmi applied for and 
obtained from the Court of the Becorder of Rangoon letters of administration 
to his estate and effects. 

In the end of the year 1892, the respondent V. E. A. T. Vyraven Chetty 
ceased to act for the firm in Bangoon, of which the appellant’s co-creditors, 
Eamon Chetty and Soobramonien Chetty, were the partners. In 1893, Ramon 
Chetty and Soobramonien Chetty assigned their interest in the loan made by 
them and the appellant to Cadelly Morady and Domaty Moothaloo, to the 
said Vyraven Chetty, and the other respondent in this appeal, K. P. A. T. 
Adappah Chatty. Upon the 10th August 1893, the said Adappah Chetty, 
writing to the assignors on behalf of himself and the other assignee, after 
remarking that they had bought up “your share of yours and Domaty Nur- 
siah’s partnership transaction with Cadelly Morady,” undertook [ 99 ] the 
following obligation : “ In case we did not pay the said Nursiah’s half, and 

he should file a suit against you, we ourselves are bound to pay the costs 
therein according to original decision.” 

It appears from a decision, or award, dated 22nd January 1895, by four 
persons who acted as arbiters, that they had been applied to by Vyraven Chetty 
on the 13th day of December 1894, who submitted to them certain accounts, 
documents, and statements connected with the advance made to Cadelly Morady 
in January 1892. Vyraven Chetty made the application “ under power of 
attorney from S. R. M. and Korangi Domaty Nursiah of Rangoon ; ” and It is 
obvious from the tenor of their decision that the arbiters understood that it 
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‘ was their duty to settle questions arising between Nursiah and the Bangoon 
firm, of which the respondents Bamen Ohetty and Soobramonien Ghetty were 
the members. 

The award lays down the principle that Domaty Nursiah and the firm, 
haying each advanced one-half of the loan, must (L) take a half each of the 
sum and interest which may be realised either through the Court by means 
of compromise, and (2) each bear one-half of the expenses incurred on account 
of litigation, and any other manner of expenses that may ooour 
in that behalf. It apportions the income and interest which was derived, 
“ through Nursiah ’s means,” from the Arracan Company, for the use of boats, 
and also the income and interest arising “ through the means of Vyraven 
Chetty,” from the use of other boats, worked by Mohr Bros. The award, 
which has not yet been implemented, directs that the principal and interest 
which may yet be realised shall, in like manner, be equally divided. 

In 1895, Vyraven Chetty brought an action, in the Court of the Becorder 
of Bangoon, in the name of the firm, which was creditor in the promissory 
note, against Cadelly Baraaswami, as the representative of Cadelly Morady, in 
which accounts were taken, and a decree passed for the sum of Bs. 24,663-4, 
after giving the defendant credit for the sum of Bs. 13,424-4, being the net 
proceeds of the sale of the cargo boats held in security. 

The decree obtained against Cadelly Bamaswami has not been [100] 
executed. The house and land in Bangoon, of which the title deeds were 
delivered in security by Cadelly Morady, have not yet been realised. 

The appellant brought the present action in June 1896, in which he called, 
as defendants, the respondents Bamen Chetty, and Soobramonien Chetty, his 
original co-creditors. His plaint concluded, mtnr aha, for a declaration that 
the loan of Bs. 30,000 to Cadelly Morady and Domaty Moothaloo was a joint 
venture, and that the plaintiff and defendants advanced the money in equal 
shares ; that accounts should be taken, and the venture wound up under the 
direction of the Court ; and that, in the event of the defendants failing to exe- 
cute the decree which they had obtained against Cadelly Bamasw^ami, and to 
realise the mortgaged premises in Bangoon, a receiver should be appointed. 

The defendants, Bamen Chetty and Soobramonien Chetty, in their written 
statement averred that they had assigned their interest in the venture to the 
respondents Vyraven Chetty and'Adap))ah Chetty, and that the appellant had 
agreed to accept the said assignees as responsible in their stead. They accord- 
ingly pleaded that the action, as against them, ought to be dismissed, and 
that Vyraven Chetty and Adappah Ohetty ought to be made parties to the 
suit. On the 8th July 1896, they petitioned the Court: “That, in order to 
enable the Court effectually and completely to adjudicate upon and settle all 
the questions involved in this suit, it is necessary that (l) V. E. A. T. Vyraven 
" Chetty, and (2) K. P. A. T. Adappah Ghetty should be joined as defendants in 
the suit.” The learned Becorder issped an order to the effect craved. 

The respondents, Vyraven Chetty and Adappah Chetty, who have not 
appeared in this appeal, wore accordingly joined as defendants, and they lodged 
a separate written statement. They admitted that the interest of Baman 
Chetty and Subramonien Chatty had been duly assigned to them, and they 
averred that the appellant, being aware of the circu mstance, “entered into 
an agreement with Vyraven Chetty, the third defendant above named, whereby 
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he agreed to refer the accounts in connection with the said loan, and his deposit 
account, to the arbitrament [ 101 ] of certain persons therein named, and 
such persons duly made t'heir award.** They also averred “ that the account 
sought for in this suit cannot be taken, until the sale of the mortgaged pro- 
perty and the final execution of the said decree, and that tliore were no matters 
in dispute in relation to any accounts between the parties at the time of the 
institution of this suit.” They pleaded that the suit as against them should 
be dismissed with costs. 

The joinder of Vyraven Chetty and Adappah Chetty, unfortunately, had 
not the effect, predicted by the original defendants, of enabling the Court to 
adjudicate upon and settle all the questions involved in the suit. The main 
object of the defendant appears to have been, not to aid in the settlement of 
these questions but to delay a settlement by procuring tho dismissal of the 
appellant’s action. The learned Recorder, after hearing evidence, decreed that ' 
the suit be dismissed, and that the plaintiff do pay the defendants’ costs 
as taxed. 

Their Lordships do not think it necessary to make any observation upon 
the decree of the learned Recorder, save this — that the facts relied on in 
his judgment are, in their opinion, sufficient to show that the plaintiff is entitled 
to have the adventure judicially wound up, and that the action ought therefore 
to have been allowed to proceed. 

Their Lordships desire to express tlieir opinion that the respondents have 
failed to establish that the appellant, although he may have become aware 
of the assignment of their interest by Ramen Chetty and Soobranionien Chetty 
to the other respondents, over consented to accept Vyraven Chetty and 
Adappah Chetty as responsible to him in lieu of their assignors. Assuming the 
statements of either set of defendants, bearing upon the plea of novation, to 
be relevant, they are not supported by the proof. The appellant Domaty 
Nursiah swears that, at the date of the award, he was not aware that the ori- 
ginal defendants had assigned over their share in the loan of Rs. 30,000 to 
Vyraven and Adappah, and that he “ never dealt with them in the matter.” In 
his cross-examination for the respondents, no reference is made to the time 
when, or the manner in which, he consented to the novation. The respondent 
Vyraven Chetty, the only witness [102] examined for the defendants on 
being shown a letter to the Rangoon firm, setting forth the terms of their 
arrangement to assign their debt to him and Adappah Chetty, but making no 
reference to appellant, states, ** I told plaintiff all about it. Ho said ' all 
right.’ ” The words said to have been used by the appellant on that occasion 
imply that he had no intention of disturbing an assignment to which he liad 
no right to object ; but they cannot be construed as signifying that he accepted 
the assignees, and parted from his claims against the assignors. 

Their Lordships will humbly advise Her Majesty to reverse the judgmenu 
appealed from ; and,, the appellant having by his Counsel at the Bar agreed to 
account for all money received by him under the joint adventure of the 28th 
January 1892, to direct as follows : (1) that an account be taken of all the 
moneys received by the defendants under the said transaction, and of all 
dealings and transactions of the plaintiff' and the defendants in respect of the 
said adventure, and that, in taking the said accounts, the decision or award of 
the 2nd January 1895 is to be treated as binding on the parties ; (2) to 
declare that the third and fourth defendants are liable, jointly and severally 
with the first and second defendants, to pay to the plaintiff all sums found 
{payable to the plaintiffs, to the extent of the moneys received under the said 
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adventure by the third and fourth defendants ; (3) that there be liberty to the 
plaintiff and defendants respectively to apply for the payment into Court of 
any moneys received by the defendants and the plaintiff respectively, and also 
for directions as to the conduct of the suit brought against the representatives 
of Cadelly Morady and Domaty Moothaloo, and as to the execution of the 
decree made in the said suit, and also as to the realisation of the house and 
land in Baiigoon, of which the title deeds were pledged in security by Oadeliy 
Morady ; (4) that the costs of process hitherto incurred by the plaintiff in the 
Court below, as the same shall be taxed, shall be jointly and severally payable 
to the plaintiff by the defendants, and that future costs shall be reversed for 
disposal by the Court below. 

The respondents S. R.M. Ramen Chetty, and S. N. A. [103] Soobramonien 
Chetty, must pay to the appellant the costs of this appeal. 

Appeal allowed. 

Solicitors for the Appellant : Messrs. Brainall, White and Sanders, 

Solicitors for the first two Respondents : Messrs. Hopgood and Dowzon, 

C. B. 


[ 27 Cal. 108 ] 

PRIVY COUNCIL. 


The 15th and IGth June, and 9th July, 1899. 

Prksknt : 

Lords Watson, Hobhouse, and Davey, Sir Richard Couch, 
AND Sir Edward Fry. 


Loknath Defendant 

versus 

Bissessarnath Plaintiff. 


[On appeal from the Court of the Judicial Commissioner 
of thp Central Provinces.] 


Decree — Construction of decree — Assignment of villages part of an impartible 
estate— Maintenance of a member of a junior branch of a joint Hindu 
family — Agreement— Arbitration award, decree and settlement 
thereon — Bevenue, by whom payable. 

A talukhdar owning an impartible inheritance was the head of a joint Hindu family, of 
which the defendant, his first cousin, was a member in a junior branch. In 1864 they 
came to terms as to the latter’s claims upon the ancestral estate. A decree in that year 
founded upon the award of arbitrators between them declared the talukdar's ownership, and 
the assignment by him of eleven villages to the junior member, free of liability in respect of 
the revenue. These terms were entered in an administration paper, or wajib-uDarz, of the 
talukh before the settlement of 18G7, in the record whereof they were also entered. And 
they were referred to in a sanad granted to the talukhdar. When the settlement of 1689 was 
in progress the profits of the eleven villages and the Government demand thereon had 
greatly increased ; and for this jama the talukhdar was liable without any proportionate 
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• 

iDcrease of pcoflt from the eleven villages. In 1Q81 the talukhdar sued for a declaration 
that the defendant’s right in the villages consisted only in a certain amount of allowance 
for maintenance derivable from them. He also claimed that the defendant should repay 
to him a turn which he had paid for local cesses. The defence was that the defendant's 
right in the eleven villages had been conclusively settled in the above proceedings. 

Held, that by the true construction of the decree of 1864, which was the foundation of 
the title of either party, the profits of the eleven villages belonged to tlie defendant, and 
that the revenue was to be paid, as between [ 104 ] the two, by the plaintiff with the 
enhancements, without benefit to him from the increase in the yield of the land. The 
principle of the judgments below was that the question to be decided was of the kind where 
the bead of a family and a junior member dispute the amount of maintenance that should 
be paid. But the property assigned in this case was not of the variable character which 
belonged to an ordinary allowance for maintenance, and there was nothing to show that the 
Courts had authority to disturb settled arrangements on the ground of their being originally 
based on claims to maintenance. 

The talukha was vested in the plaintiff subject lo the right of the defendant to hold the 
eleven villages, and as between them, the former was liable for the jama and the latter for 
the local rates and cesses. 

Appeal from a decree (20th February 1896) of the Judicial Commissioner 
varying a decree on (21st November 1893) of the Judicial .Assistant to the 
Commissioner, which had reversed a decree (7th November 1892) of the 
District Judge of Bilaspur. 

The defendant, appellant, Lokiiath, belonged to a junior branch of a joint 
Hindu family of which a former head was Badrinath, die father of the plaintiff, 
respondent, Bissessarnath, the talukhdar of Tarengii, an impartible tiilukhain 
the Bilaspur district. Badrinath died in the year 1887, and his son Bissessar- 
nath, wlio then succeeded him, brought this suit to have it declared that an 
arrangement, based on an awaT*d of arbitrators in 1804, the subject of a decree 
in that year, and carried mto the twenty years settlement of 1867, should 
be altered. Eleven villages forming part of the taluk h had been assigned by 
Badrinath to his cousin Loknath, in lieu of inaintenanco, the talukhdar 
agreeing to pay the Government revenue upon these villages, and Loknath to 
pay the local cesses thereon. 

The improved productiveness of the eleven villages assigned to Loknath 
led to the main question in this suit and on this appeal. The increased profits 
from the land caused tlie enhancement of the revenue thereon at the settle- 
ment, in a corresponding dogioe. Under these circumstances the talukhdar 
complained that the arrangement of 1804 was inequitable and should be altered. 
Loknath’s defence was that it was permanent and that it had been and should 
be acted upon. The hardship, from the talukhdar's point of view, was that 
Loknath possessing the villages with [105] all their profits and paying no 
revenue thereon, he, the talukhdar, had to pay the revenue at greatly enhanced 
rates, deriving no benefit from the increased profits. The question mainly was 
whether the talukhdar was legally entitled to relief from the obligations entered 
into by his father in 1864 and followed by the subsequent proceedings. 

The agreement, of which the true construction was determined, appears 
in their Lordships’ judgment. 

In the settlement of 1867, under the instructions of the Settlement Com- 
missioner, the proprietary right in Tarenga talukha was recorded as Badrinath’s, 
as head of the family in possession. The junior members were to receive 
adequate allowance. Loknath was to hold the eleven villages free of revenue. 
The arrangement was recognized in the revenue documents. It was recorded 
in the wajib-ul-arz of Tarenga by a statement from Badrinath, to whom, 
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afterwards, sanads were issued as talukhdar with a reservation of these villages 
Badrinatli died in NovemberlSSTandBissessarnath was recognized as his succes- 
sor. In 18S8 a new settlement was made in the district, and dissatisfied with 
the orders made Bissessarnath filed this suit on the 17th June 1892. 

In this he claimed two principal reliefs — 

First, a declaration that the defendant’s right in respect of the eleven 
villages was no more than to receive an annual allowance for maintenance, 
charged on them, of Es. 1,500 : secondly, that Es. 16,798 should be repaid to 
him by the defendant in respect of local cesses which he, the plaintiff, had 
paid on account of the eleven villages and on account of sums received by the 
defendant beyond what was within his right. 

The written statement of the defendant and the issues raised questions of 
the plaintiff’s right on theso points ; and whether the arrangement of 1864, 
and the decree of that year, followed by the subsequent proceedings at the 
settlement of 1867, amounted to a grant of the villages in lieu of maintenance ; 
and whether more recent changes had rendered it inequitable that the arrange- 
ments should continue. 

[106] The District Judge was of opinion that the arrangement could not 
be held to be other than a temporary one, but that, until the rate of the defend- 
ant’s maintenance allowance should be altered, he was entitled to retain the 
entire profits of the eleven villages in his possession. The first part of the 
claim was disallowed ; but in regard to the cesses, and the amount sued for, 
he considered that the defendant was liable in that respect. He decided that 
the defendant was to pay the future dues for cesses, and to pay to the talukhdar 
the sums paid by the latter on this account. The amount to be paid he estimated 
at the money claimed. 

This judgment was not maintained bj' the Judicial Assistant to the Commis- 
sioner on appeal, who dismissed the suit entirely, after remanding it ; first for 
triul on the issue whether the arrangement of 1864 and 1867 was a grant of eleven 
villages in lieu of maintenance, and whether the subsequent change of circum- 
stances had rendered it inequitable that that arrangement should be literally 
adhered to ; and again, on an issue, — “ what amount per annum is suitable and 
proper for the maintenance of the defendant,and on what conditions is he entitled 
to retain the eleven villages now in his possession.” In the end, the Judicial 
Assistant to the Commissioner dismissed the suit with costs. 

On second appeal, the Judicial Commissioner dismissed the defendant’s 
appeal with costs. He disapproved of the opinion of the first Appellate Court 
that the maintenance of a junior member of the family ought to grow in the 
exact ratio of value of the increase in the value of the family property. But 
he considered that there was injustice in the arrangement of 1864, whereby, 
as he said, the defendant obtains, not the ordinary profit represented by the 
increase of income minus the increased Government revenue, but the gross 
profit, and at the same time the plaintiff pays the increased revenue, not out 
of the increased income, but out of his own pocket.” His conclusion was as 
follows : think that all that the defendant can fairly expect is the net increase 
in the profit of the eleven villages, and that he ought to bear whatever increas- 
ed burdens have been laid upon the estate in respect of those villages by the 
recent settlement. The decree of the Lower Appellate Court is modified to that 
extent only, and a formal decree will be drawn up accordingly, in which it shall 
be [1073 stated that this arrangement shall have effect from the date of the 
institution of this suit. The claim for money will stand dismissed.” 
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Od tihis appeal, — 

Mr. C. JV. Arathoon, for the Appellant, submitted that the respondent had 
failed as plaintiff to establish the case in his plaint that he was entitled as 
proprietor while the defendant was only holding the villages in respect of an 
allowance for maintenance to be paid out of their neb profits. By the terms 
stated in the award of 1864 carried into the settlement of 1867, the eleven 
villages were settled with the appellant on the express condition that the 
respondent was to pay the revenue thereupon, while the talukh was granted 
to the latter with a reservation of the defendant’s right. This also appeared 
from the sanads granted to the respondent. The terms of the award, as carried 
into the wajib-ul-arz of the talukh, as well as recorded at settlement, had 
been recognized and acted upon for many years, and were intended to he 
permanent. The reasons for setting the arrangement of 1867 aside, or 
modifying it, were insuthcient. 

Mr A. Cohen Q.C., and Mr. */. D, Mayne, foi‘ the Respondent, argued that 
the right of the appellant in the eleven villages transferred to his possession 
was not absolute, but that he had a qualified interest only therein, holding 
them as representing the maintenance to which he was entitled, or in lieu 
thereof, by arrangement. That view had prevailed in the judgment of the 
Courts below, where the arrangements arrived at in 1864 and 1867 had 
reference to tlie changes that might be effected at settlements, and were not 
intended to be permanently fixed between the parties in all respects. These 
arrangements were open to be revised when circumstances had resulted, such 
as were the great rise iu the rental of the lands of the villages, and a 
corresponding increase in the amount of jama assessed upon them. The 
intention of the parties could not bo said to bo carried out if the present state 
of things wore to be maintained. This relief was claimable as the original 
object could no longer be attained without the alteration which would place the 

f arties on more even terms. In deciding that the defendant should continue 
108] to hold his villages on the same terms as those on which he had held 
them during the tv/enty years settlement, the Court of first appeal below had 
failed to notice that a maintenance would be received by him about twice as 
large as that which had been considered sufficient for him in 1867, but that 
the cost of securing this maintenance to him hal risen from less than Rs. 1,000 
a year in 1867 to nearly double that amount in revenue in 1889. There were 
decisions in which agreements for maintenance had been held to be of a temporary 
nature and to be changeable. Reference was made to Grecah Chundcr Boy v. 
Sumbhoo Chunder Boy, (1835) 5 W. R., (P. C.) 98; Bam Kullee Kocr v. Court of 
Wards, (1872) 18 W.R., 474; Nobo GopalBoy v. Amrlt Moyee Dossec, (1875) 24 
W. R., ^28, and Buka Bai v. Ganda Bai, (1878) 1. L. R., I Ail., 594. 

Counsel for the appellant was not called upon to reply. 

Afterwards, on the 8th July, tlieir Lordships’ judgment was delivered by 
Lord Hobhouse. — The parties to this appeal are members of a joint Hindu 
family, and the dispute relates to the enjoyment of the family property. 
The plaintiff below, now respondent, is the head of the family and the 
proprietor of the talukh Tarenga. The defendant, now a])pellant, belongs to a 
junior line. Ho claims enjoyment of 11 villages forming part of the talukh. 
His right to the net profits of the villages has been maintained by the decree 
appealed from, but subject to payments of Government jama, which he 
contends that the talukhdar ought to bear. 

It is not shown at what date this portion of the Central Provinces became 
British territory, nor when reg.ular Courts were established with jurisdiction 
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for revenue or for civil purposes. Counsel have informed their Lordships 
that the earliest laws they have found in these matters are those passed for 
civil suits in 1865, and for revenue in 1881 ; whereas some of the judicial 
proceedings under consideration are prior to 1865. But it is clear that 
the oilicers placed in charge of the country taken over from the Mahrattas 
exercised authority to settle disputes [109] in some legal modes, which 
throughout this litigation have, doubtless rightly, been taken as valid and as 
governing the rights of the disputants. The controversy has been and is as to 
the construction and effect of the official proceedings. 

In the year L862 Badrinath, the father of the plaintiff, was owner of the 
talukh, and the defendant Loknath, his first cousin, claimed a moiety of it. 
Judgment was given by Major Dennys, the Deputy Commissioner of Raipur, 
on Lh(3 Kith September 1862. lie treated the estate as subject to the Hindu 
coninum law, each branch being equally interested in its profits, and liable for 
its debts. He decreed that Badrinatb should pay to Loknath half profits from 
the usufruct ; adding “ at the time of the regular settlement it will be competent 
for the plaintiff’ to sue for a division of the estate.’’ It appears that this decree 
was uplield on appeal by the Commissioner, whoso decree, dated 16th October 
1862, is not in the record. 

Loknath sought execution of his decree in the Court of an Assistant 
Commissioner, Bakhtawar Singh, and in the course of those proceedings the 
parties effected a comtiromise through the medium of arbitrators. That com- 
promise was reduced to writing, signed by the parties and by the arbitrators 
on the 29th October 1864, and on the same day embodied in a decree of the 
Court. There are three versions of it in the record. One is called a copy : of 
what is not explained. One is an official translation. One is contained in 
recitals to the decree. Their Lordships agree with the first Court (the Civil 
Judge of Bilaspur) in holding that the real foundation of the defendant’s rights 
is this decree. It adds nothing to its recital of the award beyond stating the 
api)roval of the Judge and ordering “ That the award filed by the arbitrators 
and consented to by the parties he filed with the record. The parties should 
act up to it. ” 

It does not appear tliat any of the three versions differ from the others in 
any matter now under disimte. But the verbal differences are numerous, and 
as the decree, owing to mutilatioTis and some imperfection in transcription, 
requires supnlemcut from the award, their Lordships take the document which 
appears to he a tran^^Iation of the award actually filed witti the record. It is as 
follows 

[ 110 ] “ Compromise arrived .it botweoii Badrinalh and Loknath on arbitration in the 
year 1864. 

“ We are Hadrinalh Uhuddar defendant, and Loknath, plaintitf, residents of Tarenga 
District, Bilaspur. 

“ Whereas there existed a dispute between us on account of partition of villages in the 
tahuddrai uf Tarenga t ilukha and a decree being passed execution proceedings were institut- 
ed. Venkat Rao, Jawahir Singh, Baba Ghasisaoaiid Viswanath Sakbaram were appointed 
by us as arbitr.itors to settle the private dispute. The arbitrators gave us advice, made 
accounts of debts and villages to our satisfaction, and effected partition, having settled the 
matter thus : The villiges Amikoni and Tikari, rental Rs. 174, Godhi, Datrengi, Madhu- 
ban, Lamti and Datronga, rental Rs. 275, Achaiiakpur rental Rs. 7, Kesla with hamlet of 
Knar l>iwan rental Rs. 8, Buchipar rental Rs. 50, and Turma rental Rs. 12, in all eleven 
vilUgc.s rental Rs. 506-8 out of the whole tahnd ilaka are awarded to the plaintiff Loknath. 
The plaintiff is to possess and enjoy them. The defendant has no power over these. The 
plaintiff is at liberty to possess, occupy and manage them just as he pleases. But the defendant 


700 



btSSBSSABNATH [1899] 


I.L.R. i1 6al. ill 


is to pay out of his own pocket the Government revenue in respect of these villages. The 
plaintiff has no concern with the payment of the revenue and will not have to pay it. The 
defendant shall have power over the rest of the villages in the tahud. The plaintiff shall have 
no power over them. Each is to hold possession of his share. Thu defendant shall bo res- 
ponsible for the old and the present debts. Ho may pay it or not. As regards house furni- 
ture each is to have what he has at present. But the defendant is to divide equall\ (with 
the plaintiff) the buffaloes in his possession. The defendant is to pay the plaintii! Es. 404 
on account of profits for the years 1272 and 1273 (Fusli). Thereafter from the year 1274 
(Fusli) the defendant and his heirs shall have no claim except to his villages and vice versa. 
The plaintiff and the defendant are to enjoy waters, forests, lands, pounds, etc., Iving in their 
respective shares. The defendant shall be responsible to pay (revenue) to CTOvernmcut. Plain- 
tiff shall have no concern. On settlement being finally effected the defendant shall be res- 
ponsible for payment of the revenue assessed. Wc, the parties, accept this decision of the 
arbitrators. We shall act up to the conditions above laid down.” 

Shortly afterwards liolcnath became dissatisfied and appealed to 
Mr. Chisholm, the Deputy Commissioner, who gave judgment on 15th December 
1864. He describes Loknath’s proceedings as an appeal to set aside the agree- 
ment, and to have a fresh inquirv into the share of profits to which he is 
equitably entitled. His decision is — - 

“ 1 see no reason for cancelling tbo agreement mutually entered into h\ the parties 
because at present no iiidisputalde data exist on which a more [HI] satisfactory finding could 
be based. It may bo true) that special facts have boon concealed by defendant, and that the 
real rental of villages has not in all cases been stated, but if a fresh inquiry was ordered 
similar pleas might be brought forward. The best arrangoment seems to me to uphold the 
agreement and to allow the parties the option at the regular settlement to claim a frobh ad- 
judication based on the full information obtained from the detailed settlement proceedings.*’ 

Accordingly he dismissed the appeal. 

The terms of the settlement caiiio to be decided by the same Mr. Chisholm, 
who was then Settlement f)Hicer. Lokuath renewed his claim to a half 
share of the talukh. Badrinatli offered to allow to Loknath for the period of 
the new settlement the sum of JRs. 1,196 for maintenance in lieu of the 11 
villages. Mr. Chisholm’s decision was given on 31st October 1B67. There are 
two versions of it in the record ; blieir Lordships follow the official translation in 
p. 110. After giving an opinion tliat a talukhdari estate is not divisible accord- 
ing to the ordinary rule of heirship, he refers to the litigation of 1862 and 1864 
up to the date of the compromise. Ho says the villages then came to l.ioknath 
as “ mukasa, ” a word, which, according to Wilson’s glossary, imports a holding 
either rent free, or by the State of its own State property. He continues : — 

“After the tiling of this iigreement Iho execution proceedings closed on the “illLli October 
1864. But after the decision Loknath objected, and being dissatisfied with the agreement, 
appealed to the Commissioner. The appeal was dismissed by that Court on I5th December 
1864, and the parties held possession up to date under the terms of the agreement.” 

He goes on to show how Loknath has profited by the increased value of tlie 
land, while Badrinath has homo the increased jama. He concludes thus : - 

“ In reality by virtue of and after the agreement he has not been a loser but a gainer to 
a great extent. Yot ho claims a half share. Until the previous Hgrocment is cancelled this 
claim of Loknath is in my opinion altogether gmundli ss, because wh.it be gets according 
to his agreement is quite enough for his mainteriiiuce. Besides that I am not in favour of 
shares being apportioned in a talukhdari. As regards the previous orders of the Scttloiiient 
Department about this dispute I made t reference to the Setthnnout LommibSionor in order 
to have the matter of proprietorship cleared up, and in reply thereto a fresh decision was 
permitted. It is therefore dosirablr* to decide the matter in accordance with previous 
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posses-Cll2] Rion and custom. That is to say all the talukhdari rights should remain with 
the talukhdar and arrangemcuts for maintenance of his brothers, &c., may be made 
separately. 

**lt is therefore ordered that the entire talukhdari right of talukh Taronga be awarded 
to the present holder Badriiiath tahuddar and clear provision for the maintenance of 
brothers, tkc., be laid down in the administration paper of Tarongit. Loknath will continue 
to hold the villages that arc in his possession without payment of revenue.” 

This is the decision on the controversy which, in 1864, Mr. Ghisholoi post- 
poned in order to obtain the fuller light of the settlement inquiry. In 1864 he 
intimates that Loknath, who was the party seeking to disturb the compromise, 
might succeed if he showed unfair dealing by the talukhdar. In 1867 beholds 
that no such case has been shown. What he gets according to his agreement is 
quite enough for his maintenance.” He does not so much as discuss Badrinath’s 
proposal to substitute an allowance for the term of settlement in lieu of the 
villages. He decides, he says, in accordance with possession and custom ; giving 
the talukhdari as a whole to the talukdar, but maintaining Loknath in his posses- 
sion of the villages. That is to uphold the compromise as against both parties, 
though its effect in three years had been to increase Loknath’s income and the 
talukhdar’s payment of jama. 

Loknath was dissatisfied with the decision and appealed to the Commis- 
sioner, Mr. Balmain, who afiii*med it (ui the 28Dh February 1868. 

During tliis settlement inquiry an administration paper or wajib*ul-arz was 
compiled for the talukh. It is set out at length in the record. It bears date 
21th May 1867 and (apparently in anticipation of the settlement actually 
concluded) opens thus : — 

“ Special Admiiiistratiou Paper of tho village of T.irenga tehsil and district Bilaspur.” 

' ‘ T am Badnnath son of Manohar Sao Bania tahuddar malgu/ar resident of Taronga 
tehsil and district Bilaspnv. 

” Whereas the new settlement of this village under Act IX of 1833 for twenty years 
commencing with the 1st July 1807 and ending with June 1887 corresponding with 
Sarabat I9il to Sambat 1943 on a uniform revenue of Bs. 200 per anuuin has been effected 
with me before the Settlement Officer of tho Bilaspur District, I hereby agree to act up to 
the following conditions until expiry of the period of settlement and further revision.” 

[113] Then comes Chaiiter I headed “Acquisition of the Zemindari.” It 
contiins a blank form for the description of a village, and then continues : — 

” This village has long since been in our family. Now, at the present settlement, inquiry 
in respect of rights to this village having been made, the proprietorship of the village of 
Taronga, along with tho rest of the talukha, was conferred upon me by order, dated 31st 
October 1807, and the villages of Amakotii, Tilkan, Turraa, Huchipar, Achauakpur, Kcsla, 
Datrcnga, Oatreugi, Madhuban, Lamti and Clodhi wore given in lieu of malikana to the 
claimant, Loknath, free of revenue, which was made payable by me. Ho shall hold posses- 
sion thereof so long as the village remains in my family. My real brothers Baijnath and 
Kedarnath shall get Rs. 250 each in cash. With these exceptions nobody else shall have 
any concern with the talukha. 1 am myself the owner of the whole talukha.” 

It has been contended at the bar that the passage just quoted is all 
subject to the opening statement by Badrinath, and is open to alteration 
at future settlements. The construction is inapplicable to a statement of the 
acquisition of the zemindari and of the title of the talukhdar, which 
nobody, least of all Badrinath, would contend to be alterable on future settle- 
ments ; and it is equally inapplicable to fixed interests of sub-proprietors. Nor 
can the expression “ as long as the village remains in my family ” be out down 
to mean “ during the terra of settlement.” Nor has the term “ malikana ’* 
anything to do with maintenance. It indicates ownership of some kind ; and 
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• 

if the villages were assigned, as Loknath contends, by way of comproraise of 
bis larger claim of joint ownership, which at the date of the wajib-ul-arz bad 
been affirmed by one set of officers and had not been rejected by Mr. Chisholm, 
except as being barred by the compromise itself, the expression used " in lieu 
of malikana is well enough adapted to express that arrangement. The 
reference to future settlements is accounted for by the fact that the principal 
part of the document refers to details of value and management whoso nature 
is alterable with time. 

In December 1867 and in succeeding months formal sanads were issued 
by the Chief Commissioner Sir Eieharcl Temple, and countersigned hy Mr. 
Chisholm as Settlement tll4] Officer, for the purpose of vesting in Badrinath 
the formal and legal title to the villages belonging to the talukh. The follow- 
ing is the sanad relating to the village of Datrenga, one of thes eleven : — 

“ 113 District. 

“ Under the authority of Govcnimcnt, and oy virtue of this sanad, proprietary rights 
and ownership in mouzah Datrenga talukh Tarenga of the Bilaspur District an* vested in 
Badrinath, son of ^lanohar Sao Banco, and his heirs and assigns, according to the bound- 
aries defined at the regular settlement, subject to the payment of such land revenue and 
other cesses, as may from time to time be assessed according to the terms of settlement and 
to the conditions specified in the administration paper and other settlement records. 

“(Signed) R. TEMPLE.” 

In this way the statement of Loknath ’s rights in the wajih-ul-arz became 
part of the title by which the plaintiff in the suit iiolds his talukli. 

So matters continued during tlie settlement of 1R69 — 18H9. The only 
material dispute related to local cesses, as to which it was held in Badrinath's 
favour that they should he defrayed by Loknath. 

On the occasion of the new settlement of 1889 it was found that the value 
of the land, and consequently the demand of the Government for jama, had 
risen very largely. Using round numbers, the annual net profits of the talukh 
had increased from R. 5,700 to 22,000, the profits of Loknath 's villages from 
R. 1,900 to R, 5,700, and the jama from R. 930 to R. 3,800. The talukhdar 
contended in effect that he ought not to pay more jama than the amount 
charged in 1869, and that Loknath was entitled to nothing from the 11 villages 
beyond a maintenance calculated at the rate of 1869, and stated by the 
talukhdar to be R. 1,581. After some differences of opinion among the Revenue 
officers the case w^as referred to the Governor-General in Council, who pointed 
out that the question was one of strict law, depending on the agreement of 
1864. Thereupon the talukhdar instituted this suit praying relief according 
to his view as just stated. 

Though the Civil Judge lield, as above stated, that the decree of 
October 1864 embodying the compromise is the basis of [115] Loknath 's rights, 
he went on to hold nevertheless that it was swept away by Mr. Chisholm’s 
decision of October 1867, and that thenceforward Loknath had no right 
whatever except the ordinary right of a junior member of a joint family to 
maintenance, which might be enhanced or diminished from time to time. 
That he thought was a point for the Government to decide. He gave the 
plaintiff a decree for a declaration that the defendant’s possession is in lieu of 
maintenance, and for the sum of R. 1,707-1-6, the amount of cesses for three 
years before suit. The rest of the claim he dismissed. 

From this decree both parties appealed to the Judicial Assistant to the 
Commissioner, who considered that the sole question was the proper amount 
of maintenance. He first allowed the plaintiff' to amend his plaint by asking 
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a declaration what amount of maintenance the defendant is entitled to, and 
on what conditions he should continue to hold his 11 villages.” Then he 
remanded the suit to the Civil Judge for the trial of those questions. 

At the hearing after remand he expressed his opinion that Loknath 
should continue to hold his villages on the same terms as those on which he 
held them during the 20 years’ settlement.” His principal reason was that 
Loknath was not receiving so large a proportion of the profits as ho had when 
the settlement of 1869 camo into operation. He dismissed the suit with costs. 

The taluklidar then appealed to the Judicial Commissioner, who con- 
sidered that Loknath was getting an undue share and declared him to be entitled 
to the not inc'rease of the profits of the 11 villages, but subject to pay the 
increased jama. His decree is dated 20th February 1896. A cross-appeal by 
Loknath was dismissed. 

All these judgments, widely differing in result, proceed on the principle 
that the dispute between the parties is of tho ordinary kind which occurs 
when the head of a family and a junior member cannot agree on the proper 
amount of maintenance. Their Lordships asked the respondent’s Counsel 
whether there is any authority to show that Courts have jurisdiction to disturb 
[116] compromises or settled arrangements of a permanent character on the 
ground that they were originally based on claims for maintenance. No such 
authority was produced, and the principle adopted by the learned Judges 
below has no warrant in law unless it can be shown that Loknath s interest in 
the villages was of tho variable character which belongs to an ordinary allovv- 
ance for maintenance. To attribute that character to it is, their Lordships 
think, to misread the history of the case. 

It would indeed be difficult so to view it if we had nothing before us but 
the decisions of Mr. Chisholm. In December 1864 he decided what has been 
called an appeal, which however was not an appeal hut an attempt by Loknath 
to set aside a compromise. Mr. Chisholm saw no reason for setting it aside, 
because there was no evidence, such as he hinted might ho forthcoming at the 
settlement inquiry, showing concealment of facts by the talukhdar. In effect 
he postponed the dispute to the more convenient season of the settlement. In 
his order of Octol)er 1867, during the settlement proceedings, he lays 
down that Loknath can have no claim until the agreement is cancelled, 
and for that there is no case because he has got enough. Besides that, 
he dissents from tho opinion of his predecessors that the talukhdari is 
partible. It is, indeed, very probable that Loknath got a good bargain by 
effecting a compromise during ‘the prevalence of an official opinion that the 
estate was partible, though he himself was dissatisfied with getting only 11 
villages, while the talukhdar got the bulk of the estate, which was potentially, 
and soon became actually, of much greater value. But anyhow the bargain 
was maintained against the dissatisfaction of both parties. 

But whatever doubts might occur on Mr. Chisholm’s judgments, they 
are only part of the history, and must be read with what preceded anrl what 
followed. They were preceded by a decree for half profits ; an attempt to 
execute it ; fresh disputes ; a compromise which says that Loknath shall have 
11 villages to possess, occupy and manage them just as he pleases, and that 
each is to hold possession of his own share, and which makes arrangements 
for the public burdens, for the debts of the estate, [117] furniture, buffaloes, 
apparently all matters that could he thought of. It is very difficult to suppose 
that such an arrangement was ever thought to be of a temporary character; 
and it is left in force by Mr. Chisholm. The transactions which accompany 
and follow tlie judgment of 1967 are even more emphatic and precise. For 
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the wajib-ul arz was settled at that time, and was followed by the sanads of 
1867 and 1868, which inoorporate it and make it impossible for the talukhdar 
to show title to the villages of the talukh without also showing Loknath’s 
interest in 11 of them. 

Their Lordships are of opinion that the plaintiH is not entitled to any 
relief except as regards the cesses for the repayment of which he sued. The 
proper course will be to discharge all the decrees below except that of tlie Civil 
Judge of Bilaspur so far as it gives to the plaintiff the amount of cesses sued 
for. Instead thereof it should be declared that the talukh is vested in the 
plaintiff, subject to the right of the defendant to hold possession of the 11 
villages on the terms specified in chapter 1 of the wajib-ul-arz of the 24th May 
1867 ; and that, as between the plaintiff and the defendant, the plaintiff is 
liable for the Government jama, and the defendant for the local rates and 
cesses levied on such villages or on the talukh in respect of them. As the 
defendant has disputed payment of the cesses at least up to the Court of the 
Judicial Assistant, he should pay the due proportion of costs in the two first 
Courts. His appeal to the Judicial Commissioner must have been misconceived, 
seeing that the suit against him had been dismissed, and his appeal was 
rightly dismissed with costs. With these exceptions the respondent should pay 
the costs of all the proceedings in all the Courts. Their Lordships will 
humbly advise Her Majesty to pass a decree in accordance with the foregoing 
opinion. On this appeal the respondent wholly fails and he must pay the 
costs of it. 

Appeal allowed. 

Solicitors for the Appellant : Messrs. T, L, Wilson d' Co. 

Solicitors for the Kespondent: Messrs. Watkms and Lempnere. 

C. B. 


NOTES. 

[ Bee also 31 Cal., 111. ] 


[ 118 ] The 21st and 22nd June, and 8th July, 1899, 

Present : 

Lords Watson, Hobhouse, and Davey, Sir Richard Cocch, 

AND Sir Edward Fry. 

The Deputy Commissioner cf Bara Banki ....Defendant 

versus 

Ram Parshad Plaintiff*. 

[On Appeal from the Court of the Judicial Commissioner of Oudh.J 

Evidence Act {1 of 1872), section 34 - Admissibility of hooks of account 
containing entries after transactions —Corroborative evidence. 

By section 34 of the Indian Evidence Act, 1872, the admissibility of books of account 
regularly kept in the course of business is not restricted to books in which entries have been 
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made from day to day, or from hour to hour, as transactions have taken place. The time 
of making the entries may affect the value of them but should not, if they have been made 
regularly in the course of business afterwards, make them irrelevant. 

The course of business in keeping the accounts in the office of a talukhdari estate was 
that monthly accounts were submitted by karindas at the head office where they were 
abstracted and entered in an account book« under the date of entry, that being in some 
oases many days after the transaction of payment or receipt ; but the entries were made in 
their proper order, on the authority of the officer whose duty it was to receive or pay the 
money. If eld, that the entry in the account book was admissible as corroborative evidence 
of oral testimony to the fact of a payment, for what it was worth, objection being only to be 
made to its weight, not to its relevance under section 34. 

The opinion expressed in the judgment in Munchershaw Bezmiji v. TJie Neio Dhurumsey 
Spinning and Weaving Co, (1880) I. L. B., 4 Bom., 570, against the reception of an account 
book containing an entry not made at the time of the transaction, was not approved. 

Appeal from a decree (‘ilst July 1895) of the Judicial Commissioner’s 
Court in favour of the plaiiititf , reversing a decree (6th September 1892) of the 
Deputy Commissioner of Lucknow, who dismissed the suit with costs. 

This appeal related to the second of two suits heard together, which were 
brought to charge with liability the estate of the late Kaja Mahpal Singh upon 
two mortgage bonds, one dated the 4th September 1880, securing Es. 7,000 at 
12 per cent, for one year, and the other, dated the 20th January 1381, 
for the like period, securing a further sum of the same amount at 15 per 
[119] cent. The suit on the later bond \va8 brought on the 13th April 1887, 
and the other suit on the earlier one, the subject of this appeal, on the 26th 
August 1887. 

The Eaja died on the 8th October 1882, leaving a widow Eani Ohubraj 
Kunwar, and his infant son, Baja Pirthi Pal Singh. The family estate, Suraj- 
pore, was represented by the defendant, appellant, as manager for the Court 
of Wards on behalf of the infant. Both suits were brought by the manager 
of the Kayestha Patshala, a school at Allahabad, founded by the late Munshi 
Kali Parshad, who died in 1886, four years after the death of the Eaja, whose 
vakil this Munshi had been for many years. 

The facts of the case are stated in the judgment of their Lordships, and 
the circumstances under which the two suits came to be heard together, when 
it was not disputed that the only question between the parties was whether 
the money had been paid by iihe Eaja to Kali Parshad. On this question of 
payment the point arose, which was brought forward on this appeal, whether 
the Court, under section 34 of the Indian Evidence Act, 1872, could receive in 
evidence, as being relevant, books of account kept in the estate ofibce of the 
Surajpur talukhdari according to the usual course of business, and containing 
entries made on the authority of officers whose duty it was to receive and pay 
money, although the entries were not made at the date of the transactions. 

Section 34 enacts : Entries made in hooks of account regularly kept in 
the course of business are relevant whenever they refer to a matter into which 
the Court has to inquire, hut such evidence shall not alone be sufficient to 
charge any person with liability.” 

« • 

The District Judge, having admitted an account book which he considered 
to be relevant evidence within that section, found the payment proved, and 
dismissed the suit with costs. The account book in question was termed the 
roshanbahi ” on this record. 
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On the plaintiff’s appeal, the Additional Judicial Commissioner gave the 
iollowing opinion in which the Judicial Commissioner concurred : — 

[ 120 ] “ It was contended for the plaintiff that the roshatibahi was not proved to be a 
genuine acoount-book of the Surajpur estate ; that the entries in it were not admissible in 
evidence, as it was not regularly kept in the course of business, that it was not an original 
account-book, and for that reason also was inadmissible in evidence. 

" I think that the evidence of Nand Kumar, Sarju Parshad, a latedowan of the i^urajpur 
estate, and Lai Bahadur, a late mohurrir of the estate, is quite snfiicicnb to prove that the 
roshanbahi is a genuine account-book of the estate, more particularly as the plaintiff did 
not call Babu Tara Parshad, to whom it is said in the letter of Mukarram Husain to Munshi 
Hanuman Parshad, dated the 7th April 18tS7, the accounts had been shown. The objection 
that the roshanbahi is not regularly kept in the course of business and therefore the entries 
in it are not relevant, is based upon section 34, Indian Evidence Act, and the case of 
Munchershaio Bezonji v. The New Dhurumsey Spinning and Weaving Co., (1880) I. L. R., 1 
Bom., 47G, it being urged that the roshanbahi was just such a book of account as was held 
by ^Ir. Justice WEST in that case to be one not regularly kept in the course of business. On 
the other hand it was argued, that so long as a book of account was kept regularly, the 
system on which it was kept was of no importance, and it could not be said that because it 
was the practice to enter certain transactions when they came to the knowledge of the Head 
Office under the date of entry, the roshanbahi was not regularly kept in the course of 
business, it not being possible to make the entries in any other way. Reference was made 
to lieg. v. Hanmanta, (1877) I. L. R., 1 Bom., 610. 

** It appears to me that the contention for the appellant must be accopted. In the case 
decided by Mr. Justice WEST, that learned Judge defines a book of account, regularly kept in 
the course of business, within the moaning of section 34, Indian Evidence Act, to be only a 
book of account which is entered up from day to day or hour to hour as the transactions take 
place. Now, it seems clear that the roshanbahi is not such a book. Entries may have been 
made daily in the book, but in many instances they were not made as the transactions entered 
took place. On the contrary, many transactions are entered which took place many days 
before they were entered. The relevancy of a book of account under section 34 does not 
depend merely on the fact that entries are made in it from day to day. The book must be 
regularly kept in the course of business. The case cited for the respondents is not in point. 
It was decided in that case that entries in a book of account, if regularly kept in the course 
of business, are admissible whether or not they have been made by, or at the dictation 
of, a person who had a personal knowledge of the truth of the facts stated. The objection 
taken is not that entries in the roshanbahi were iioi made by, or at the dictation of, a person 
[ 121 ] having a personal knowledge of the truth of the facts stated, but that the book was 
not regularly kept in the course of business, i.e., that entries were not made as the transac- 
tions took place, but subsequently. It is immaterial that certain transactions could not be 
entered as they took place. Some system should have been adopted under which 
every transaction that took place could have been entered in a book of account a^ it took 

place. 

“ In my opinion the entries in the ro.-ihanbahi arc not relevant uiidcM* section 34, Indian 
Evidence Act, that book of account not being regularly kept in the course of business within 
the meaning of that section. It was not contended that the entries relied on were admissible 
under any other part of the Indian Evidence Act. 

“ In considering therefore whether the debt claimed under the bond, dated the 20th 
January 1881, has been paid, the entries relied on cannot be referred to.” 

The Appellate Court then found the payment not to have been proved, and 
in the suit of the 26tli August 1897 decreed the claim. 

Mr. A. Cohen, Q.C., and Mr. J. 11. A. Branson, for the Appellant, in th^it 
part of their argument which referied to section 34, argued that the main 
reliance in this case was to be placed upon the oral evidence of payment given 
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by Nund Kumar, an old servant of the estate, which was corroborated by 
a roshaabahi, or account book, proved to have been a genuine account book 
of the estate, containing an entry of Bs. 9,000. This sum was attributed 
by that witness to the bond in suit. The Appellate Court below had wrongly 
refused to admit this book on the ground that it was not relevant within the 
meaning of section 34, the entries made therein not having been made from 
day to day or from hour to hour, as the transactions took place, but having 
been made when some period had elapsed. That some delay should occur was 
quite consistent with the book having been kept in a due course of business, 
the karindas of the estate being in the habit of submitting monthly accounts 
which were abstracted and entered in the roshanbahi under the date of 
entry. Disbursements might be made at a distance from the office of the 
estate, at Hathaunda, where the book was kept. The judgment of the 
Bombay High Court, referred to by the Additional Judicial Commissioner 
in Mtificherskaw Bczonji v. The New Dhurumsey Spinning and Weaving Co,^ 
(1880) I. L. B., 4 Bom., 476, was upon [122] this point erroneous. The 
requirement of section 34 was only to the effect that a book, to be relevant 
evidence, must have been kept in a due course of business, and did not 
insist that the entries therein should be made from day to day. The time 
of the making of the entry might be important in a high degree, in regard 
to its value as evidence, but, according to the section, did not affect its 
admissibility. 

Mr. II. Cowell, and Mr. W. Colvin, for the Bespondent, argued that the 
judgment of the Appellate Court below was right in excluding the roshanbahi. 
The entries therein had not been made at the dates of the transactions of 
which they purported to be memoranda, hut had been made afterwards at 
the dictation of karindas. The reason against the admission of this book, as 
relevant evidence within section 34, was that it was not kept regularly in 
the course of business," where regularity was essential. The roshanbahi was 
a mere day book, and its value consisted in its daily record of transactions, or 
its entries at no distant date. Again, in this instance, the amount entered 
was in excess of the amount due at its date, and no entry had been referred to 
as showing what was done with the balance. Thus the entry on which the 
appellant relied was not sufficiently identified with the mortgage debt of which 
it was sought to prove payment. 

Mr. J. H. A. Branson replied. 

Afterwards, on the 8ch July, their Lordships’ judgment was delivered by 

SirR. Couch. - The suit, which is the subject of this appeal, was brought 
on the 26tb August 1887 by Munshi Hanuman Parshad, manager and superin- 
tendent of the “ Kayestha Patshala, ” Allahabad, against Bani Chabraj 
Kunwar, widow of the late Baja Mahpal Singh and Baja Pirthi Pal Singh, 
his son, a minor, under the guardianship of his mother the Bani, on a mort- 
gage-bond, dated 4th September 1880, for Bs. 7,000, said therein to have been 
borrowed from Hanuman Parshad, manager of the Patshala, out of the 
Patshala’s funds, and to be repaid with interest to the manager for the time being 
of the Patshala The sum claimed to bo duo for principal and interest was 
[123] Bs. 15,141-2-10. After the filing of the plaint the estate of the minor 
came under the management of the Court of Wards and the appellant was 
ina3e a defendant in the suit. Previously to this suit being brought another 
suit between the same parties had, on the 13th April 1887, been brought on a 
similar bond, dated the 20th January 1881, for Es. 7,000, in which the sum 
claimed for principal and interest was Bs. 13,547-14«8. On the 5th January 
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1889 the respondent on the death of Hanuman Parshad before the trial was 
made plaintiff in the suits in his place. The suits were tried together, it being 
agreed that evidence taken in the suit first instituted, which might be material 
to the other suit, should be evidence in that suit. Both were dismissed by 
the District Judge, bis full judgment being given in the first suit. 

The defence in each of the suits was that the lender of the money was 
not the Patshala hut Munshi Kali Parshad, a deceased vakil who used to 
practise at Lucknow, and who managed the transactions of the Patshala at 
Lucknow till his death, having endowed it with considerable property, and that 
the money had been repaid to him by the Ka]a. After the examination of the 
plaintiff had been finished his pleader stated in answer to a question by the 
District Judge that if the defendants proved that the monies due on the bonds 
were paid by tlie Raja to Kali Parshad his client was willing to treat such 
payment as made to himself. This was the only question that had to be 
decided. The Raja died on the 8th October 1898 (sic*) and Kali Parshad died 
on the 10th November 1886. On the 3rd April 1887 lianuman Parshad, as 
manager or president of the Patshala, sent a letter to the Rani demanding that 
the bonds should be paid, or that some arrangement should be made for 
their payment, and saying tliat he had sent Tara Parshad, the accountant of 
the Patshala, in order that he might bring a reply without delay. To this 
leiiter Muharram Husain, the karperdaz of the Surajpur (the Raja’s) estate 
replied on behalf of the Rani on the 7th April by a letter in which he said 
that the money due on the bonds had been paid to Kali Pai*shad, that the 
accounts in the office of the estate had been shown to Tara Parshad and that 
Kali Parshad was the old vakil of the estate and consequently had not been 
asked to return the bonds or give receipts. On the 13th April [124] 1887 the 
suit on the bond of 20th January 188 J was brought. It did not appear why 
the suit on tlie bond of the previous 20th September was not brought until 
August 1887. 

The case of the defendants, as regards the payment of the bond of the 
20th January 1881, is that the Raja received on the 26th April 1882 from the 
Bank of Bengal at Lucknow Rs. 27,010-5-3, part of a lakh of rupees borrowed 
from Mr. Jackson, and that out of this sum he paid Kali Parshad Rs. 16,406, 
which included the principal and interest due on the bond. It was not 
disputed that the Raja borrowed a lakh of rupees from Mr. Jackson and that 
he received Rs. 27,000 and odd from the Bank of Bengal at Lucknow on the 
26th April 1882 as part of this loan, and that Kali Parshad deposited Rs. 17,000 
in the London and Delhi Bank on the 1st May 1882. The principal witness 
for the defendants was Nand Kumar, a servant of the Surajpur estate, who 
had been in its service for 15 or 16 years. If his evidence is true this bond 
was paid. The defendants relied upon entries in a roshanhahi or day-book of 
the Surajpur estate and upon a list of the debts of the Raja made soon after 
his death. This list, which was produced, contained an entry of Rs. 20,000 due 
to ** Hanuman Parshad, the manager of Kayestha Patshala,” but there was 
no entry in it of either of the bond debts. Nand Kumar deposcsd that he made 
it out of the papers of the estate, and that Kali Parshad dictated the item of 
Rs. 20,000 ; he gave the list to Kali Parshad, and he filed it in the Tahsildar’s 
Court ; that Kali Parshad read the list in Nand Kumar’s presence, and made 
na objection as to any debt due to the Patshala having been omitted ; the Rani 
repaid the Rs. 20,000. 

As to the entries in the roshanhahi their Lordships accept the statement as to 
it in the judgment of the Judicial Commissioner’s Court. “ This book was kept 
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at the otidce of the estate at Hathaunda, and in it the money received and dis- 
bursed on behalf of the estate was entered. Receipts or disbursements of money 
at any other place but Hathaunda were entered when the receipt or 
disbursement was brought to the knowledge of the office under the date 
of entry. For example, the karindas of the estate used to submit monthly 
[ 128 ] accounts, which were abstracted and entered in the roshanbahi under the 
date of entry. Again, if the Raja visited Lucknow or any place, all money 
received or disbursed on his behalf by his servants was entered on his return 
to Hathaunda under the date of entry. That is to say, a servant of the estate 
might during a certain period receive or pay money for his master, and the 
receipts or payments for that period would be entered when the servant 
rendered an account perhaps many days after the date of the receipts or pay- 
ments, and when entered would all appear under the date of entry. *’ It should 
be added that these entries were made in their proper order on the authority 
of the officer whoso duty it was to i-eceive or pay the money. The District 
Judge says in his judgincnt that this book was kept in the way in which 
talukhdars’ accounts are kept, and the »)udicial Commissioner’s Court says that 
the evidence of Nand Kumar, Sarja Parshad, a late dewan of the Surajpur 
estate, and Lai Bahadur, a late mohurvir of it, was quite sufficient to prove 
that the roshanbahi is a genuine account-hook of the estate ; but on the 
authority of a decision of the Bombay High Court in Munchershaw Bezonjty, 
The Neio Dhurumaey Spinning and Weaving Co,, (1880) I. L. R., 4 Bom., 576, 
it held that the entries were not relevant under section 34 of the “ Indian 
Evidence Act,” the book not being regularly kept in the course of business 
within the moaning of that section. In the case referred to the learned Judge 
held that the words in section 34 “ books of account regularly kept in the 
course of business ” mean books entered up from day to day or from hour to 
hour as transactions take place. Their Lordships are unable to approve of 
this decision. It gives a much too limited meaning to section 34. If it were 
correct, merchants’ and bankers’ books regularly kept would in many cases be 
excluded from being used as oon oborative evidence. The time of making the 
entries may affect the value of them, but should not, if not made from day 
to day or from hour to hour, make them entirely irrelevant. Notwithstanding 
the rejection of the entries the Appeal Court held on the other evidence in the 
case that the defendants had established that the Raja paid Kali Parshad the 
[ 126 ] amount due on the bond of the 20th January 1881, agreeing with the 
finding of the District Judge as to this bond, and they dismissed the appeal in 
the suit on it. But as to the bond of the 14th September 1880 they held that 
the entries not being relevant the proof of payment rested entirely on the 
evidence of Nand Kumar* and the inference to be drawn from the bond debt 
not being entered in the list, and this being the only admissible evidence on 
the point, the defendants had failed to prove that the Raja paid that bond to 
Kali Parshad. Their Lordships being of opinion that the entries were admis- 
sible to corroborate Nand Kumar, they think the payment of this bond to Kali 
Parshad was also proved, and they will humbly advise Her Majesty to aflSrm 
the decision of the District Judge, to reverse the decree of the Court of the 
Judicial Commissioner and to order the appeal to it in the suit on the bond of 
the 14th September 1880 to be dismissed with costs. The respondent will pay 
the costs of this appeal. 

• For the Appellants : The Solicitor, India Office. 

Solicitors for the Respondent : Messrs. Banken, Ford, Ford and Chester. 

C. B. 
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NOTES. 

[ See also 32 Cal., 582 : 9 C. W. N., 421 ; 29 Cal., 334 ; 29 I. A., 43 P.C. ; 25 Bom., 
616 ; 3Bom., L. R. 213. J ' 


[ 27 Cal. 126 ] 

CRIMINAL REVISION. 

The 30th May, 1899. 

Present : 

Mr. Justice Prinsep and Mr. Justice Hill. 

Charoobala Dabee Petitioner 

versus 

Barendra Nath Moziimdar Opposite party." 

Revision — High Court's poiver of Revision — [^residency Magistrate, 
Proceedings of — Order for furthei mgiiiry — Criminal Procedure 
Code {V of 1698), sections 423, 436, 439 — Charier Act 
(24 and 26 Viet., C. 104), section 1 5 —Letters 
Patent, High Court, 1865, clause 16. 

The Higli Court has powers of revision in respect of ar- order of discharge passed by 
a Presidency Magistrate by reason, not of section 28 of the Letters Patent, 18G5 but of 
flection 15 of the Charter Act (24 and 25 Viet , C. 104). That section has always been 
interpreted in a very extended [127] meaning, .so as to give ample powers of superintendence, 
that is to say, powers of revision over proceedings of subordinate Courts. But the High 
Court has no power under the Code of Criminal T’roccdiirc to interfere in revision with an 
order of dismissal or discharge passed by a Presidency Magistrate. 

Colville v. Krista Ktshore Bose, (1899) T. L. R., 2G Cal., 746, dis.sented from. Opoorha 
Kumar Sett v. Prohod Kumary Dassi, (1898) 1 C. W. N., 49, referred to. 

A Presidency Magistrate acting under section 203 of the Criminal Procedure Code 
dismissed a complaint on the report of the police without examining the complainant, and 
without finding on such examination that there was no sufficient ground for pioceeding. 
The High Court, acting under section 15 of the Charter Act. ordered a further inquiry to be 
made into the matter of the complaint. 

On the 28th February 1899 a complaint was filed on behalf of the petitioner 
before the Presidency Magistrate, Northern Division, Calcutta, charging one 
Barendra Nath Mozunidar with the offences of criminal misappropriation and 
criminal breach of trust in respect of certain money, jewellery and documents. 
The Magistrate directed a police inquiry, but did not examine the complainant 
or her wdtnesses. Upon receipt of the police-report the Magistrate dismissed 
the case on the 7th March 1899 under section 203 of the Criminal Proceduie 
Code. The petitioner thereupon applied on the lOtli March to the same 
Magistrate to revive the complaint on the ground that the order of dismissal 
was made in her absence and without the examination of herself and her 
witnesses ; but the Magistrate held that, having once dismissed the complaint, 
he had no power in law to revive it without an order of further inquiry 
by the High Court. The petitioner moved the High Court on the 22nd March 
for a further inquiry ; but her application was rejected. She then made another 
application to the same Magistrate for a revival of the case. The Magistrate 

• Criminal Revision No. 273 of 1899, made against the order passed by Syed Ameer 
Hosaein, Presidency Magistrate, Northern Division, dated 25tb March 1899. 
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made the following order on the 25th March ; '' Having once dismissed it, I 
can’t revive this case under the ruling of the High Court, dated 16th September 
1898, in the case of Bam Kumar v. Bamji Dass (Unreported)/' A rule was then 
obtained against this order from the High Court on the 13th April, calling upon 
the Presidency Magistrate to show cause why an order directing further inquiry 
should not be passed in this case; ” and the following memorandum was also 
[128] made : “ At the hearing of this rule, the case of Bam Kumar v. Bamji 

Dass (Unreported), dated 16th September 1898, referred to by the Presidency 
Magistrate as well as the case of Opoorha Kumar Sett v. Probod Kumary Dassi, 
(1893) 1C. W. N., 49, will be considered. The papers, relating to the previous 
application made by this petitioner on the 22nd March last, will also be put up/* 

Babu Boidya Nath Dutt appeared on behalf of the Petitioner. 

The judgment of the High Court (Prinsep and Hill, JJ.) was 
as follows : — 

In this case the Presidency Magistrate discharged the accused, and a rule 
was granted to show cause why an order directing further inquiry should not 
be passed. When that rule was made, there was some uncertainty in regard 
to the powers of the High Court in this respect, because section 437 of the 
Code of Criminal Procedure, which empowers this Court to make an order for 
further inquiry, is not made applicable to proceedings before a Presidency 
Magistrate. There was also another rule to the same purport, which had been 
granted by the same Bench, of which I was a member, and, under the terms 
of that rule, it was expressly stated that it would bo considered whether this 
Court has not under section 15 of the Charter Act powers to pass such an 
order. The rule in that case has been heard and dealt with by another Bench 
of this Court, who have held that such power is given to the High Court as a 
Court of Bevision under section 439 read with sections 425 and 423. In cases 
which have come before me as a member of another Bench, I have expressed 
my opinion that such a power is not given to this Court as a Court of Bevision 
in respect of an order of discharge passed by a Presidency Magistrate, and, as 
I do not approve of the judgment in that case, and my brother HlLL shares that 
opinion, it is necessary that I should state the ground upon which we do not 
agree with it. 

Section 437 expressly gives to the High Court, the Sessions Judge and 
the District Magistrate power to order a Magistrate to make a further inquiry, 
but it does not refer to the proceedings before a Presidency Magistrate. The Code 
of Criminal Procedure [129] throughout draws a distinction between Presidency 
Magistrates and other Magistrates, and expressly refers to Presidency Magis- 
trates wherever it relates to proceedings before them. The fact that this power 
is expressly given in respect of proceedings before other Magistrates, while 
there is no provision made in respect of proceedings before Presidency Magis- 
trates, seems to show that the Legislature did not intend to deal with orders 
of discharge passed by Presidency Magistrates. But it has been held that the 
powers expressly conferred on the High Court and other Courts by section 437 
in respect of orders of discharge passed by Magistrates, not by Presidency 
Magistrates, can be exercised by the High Court in exercise of its powers of 
revision under the Code of Criminal Procedure, and sections 439, 435 and 
423 of the Code have been referred to as authority for this. We do notl 
agrpe in this view. Section 435 enables certain judicial officers to send 
for records of subordinate Courts for the purpose of satisfying themselves as 
to the ** correctness, legality or propriety ” of such proceedings. But it confers 
no powers in regard to the correction of errors so found. And although it 
may be conceded that the proceedings of a Presidency Magistrate, in whioh 
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an oirder of dismissal or discharge may have been passed, may be thus 
sent for, unless some power to act in revision be conferred, although errors 
may be pointed out for future guidance, nothing further could be done. 
Powers of revision are, however, expressly given by other sections. Sec- 
tion 439 confers on the High Court as a Court of Eevision all tlie powers 
of an Appellate Court under section 423. But section 423 does not enable 
a Court of Appeal to direct that further inquiry be made into a case in which 
an order of discharge or dismissal may have been passed. Section 
423 confers a power to direct further inquiry only in respect of a case of an 
appeal from an order of acquittal, and that this power is so limited is shown by 
an express enactment in section 437 to provide for such orders being passed. 

Under such circumstances we are not disposed to agree with the view ex- 
pressed by another Bench of this Court in the case of Colville v. Knsio Kishore 
Bose, (1899) I. L. R, 26 Cal., 746, in respect to the application [130] of the 
Code of Criminal Procedure. That was a case of a rule granted by a Bench of 
which I was a member, and it was expressly stated that it would be considered 
whether this Court could exercise the power in question under section 16 of 
the Charter Act. The learned Judges before whom that rule was argued have 
apparently misread that order, and have considered that reference was made to 
section 15 of the Charter, that is of the Letters Patent, whereas it expressly 
referred to section 15 of the Charter Act, and therefore acting under this 
misapprehension the Judges considered that there was some mistake in the 
order, and that the reference should have been properly made to section 28 of 
the Letters Patent. In the view which we take regarding the application of 
section 28 of the Letters Patent, we are not inclined to agree with the learned 
Judges that that section in any way applies to a case sucli as the present, and 
we are not aware that there is any authority for this. But, dealing with this 
rule as it has been argued before us, and as it was intended that it should be 
argued by the note made when the rule was granted, we think that this Court 
has powers of revision in respect of an order of discharge passed by a 
Presidency Magistrate by reason of section 15 of the Charter Act. That 
section has always been interpreted in a very extended meaning so as to give 
ample powers of superintendence, that is to say, powers of revision over pro- 
ceedings of subordinate Courts, and wo may refer as a case in which a similar 
opinion was expressed to the case of Opoorha Ktimar Sett v. Probod Kumary 
Dassi, (1893) 1 C. W. N., 49. We, therefore, hold that in such a case as that 
now before us the Court can act as a Court of Kevision under section 15 of 
the Charter Act, and therefore, although not on the grounds stated in the rule 
to which reference has been made, wo come to the same conclusion as was then 
arrived at. It is consequently unnecessary to refer this difference of opinion to 
a Pull Bench. On the merits of this case, the rule should, in our opinion, be 
made absolute. The Presidency Magistrate, acting under section 203, has 
dismissed this complaint on the report of the police, but he has done so without 
examining the complainant and without finding on the examination of the 
tl8i] complainant that there is no sufficient ground for proceeding. There 
will, therefore, be a further inquiry made into the matter of the complaint. 

R. C. B. 


NOTES. 

[ This ruliog was discussed and dissented from in (1909) 36 Cal., 994: 11 C.L.J., 60 
as being opposed to the Full Bench Ruling in (1888) 16 Cal., 608, followed in (1901) 26 
Cal., 211. 

The Bombay High Court in (1902) 27 Bom., 84, refusing to follow this case accepted and 
followed the view in the other two Calcutta casos.] 


13 CAB.— 90 
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The iiSrd August, 2899, 

Present : 

Mr. Justice Rampini and Mr. Justice Pratt. 

Averarn Das Mochi Petitioner 

versus 

Abdul Rahim Opposite Party.’' 

Worhua?is Breach of Contract Act ( XIII of 1859) — Breach of 
contract by workmen — Trial - Procedure — Criminal 

Procedure Code {V of 1898), section 870. 

In the trial of a case under the Workman's Breach of Contract Act (XIIl of 1859) the 
Magistrate is not bound to frame his record in accordance with the provisions of section 370 
of the Criminal Procedure Code. 

It is doubtful whether a procoodiug under the first clause of section 2 and under section 
3 of Act XTIl of 1859 is a criminal proceeding. There is no offence committed and there is no 
accused. The provisions of section 370 of the Criminal Procedure Code are, therefore, 
inapplicable to a case of this nature. 

The petitioner entered into an agreement with the opposite party for working 
under him as a diirzi, but he broke the terms of the agreement and went to 
work under another employer. The opposite party thereupon complained 
against the petitioner under section 1 of the Workman’s Breach of Contract 
Act (XIIl of 1859), and the Magistrate under section 2 of the Act ordered the 
petitioner to return to his work, and under section 3 of the Act directed him 
to enter into a recognizance in the sum of Rs. 50 for the due performance of 
the order. The petitioner moved the High Court, and obtained a rule to show 
cause why the above order should not be set aside and the case retried. 

Babu Dasarathi Sanyal for the Petitioner. 

The judgment of the High Court (Rampini and Pratt, JJ.) was 
as follows 

This is a rule to show cause why an order of a Presidency Magistrate 
passed under Act XIII of 1859 should not be set [132] aside and the case retried. 
The order is under section 3, directing the defendant to give a recognizance in 
the sum of Rs. 50 to return to liis work. The petitioner is a anrzi, who, it is 
said, entered into a stamped agreement to w'ork for the opposite party. He left 
him to work for another employer, who gave him higher pay. The opposite 
party accordingly complained against him under section 1 of the Act. The Magis- 
trate under the first clause of section 2 ordered iiim to return to his work, and 
under section 3 directed him to execute the recognizance mentioned above. 

The learned pleader, who appears for the petitioner, urges (1) that the evi- 
dence has not been properly recorded ; and (2) that the Magistrate has written 
no judgment. He, however, has not been able to show us any section of Act 
XIII of 1859, or of the Criminal Procedure Code, prescribing how evidence 
in a case of this nature should bo recorded or requiring a judgment to be written. 
He cited two cases — Pollard v. Moihiol, (1881) I.L.R., 4 Mad., 234, and Queen- 
Empress v. Indar j i t, {ISSd) 1. h. B,., 11 All., 262, — in the former of which 
it 1$ ruled that inquiries under section 2 of Act XIII of 1859 cannot be 
made summarily, while in the latter it is hold that oll'ences under section 2 of 

* Criminal EeviRion No. 564 of 1899 against the order passed by Syed Ameer Hossoin, 
Presidency Magistrate of Calcutta, Northern Division, dated the 26th June 1899. 
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Act XIII of 1859 can be tried summarily. These cases are, therefore, in 
direct conflict. The former of thorn, while laying down that such cases cannot 
be tried summarily, does not explain how they are to be tried, except that, 
it is said, they should be conducted “ with care and patience.’* The latter is 
no guide to us in this rule, as it applies to Mofussil Magistrates and not to a 
Presidency Magistrate. We are accordingly unable to accede to the learned 
pleader's contention that the Magistrate was bound to frame his record in this 
case in accordance with the provisions of section 370 of the Criminal 
Procedure Code. 

Sub-section (3) of section 2 of the Code of Criminal Procedure prescribes 
that ** the provisions of this Code shall apply to all proceedings instituted 
after the commencement of this Code.” This must moan criminal proceedings, 
otherwise the Code would be applicable to all civil proceedings, which cannot 
[133] be. Now, is a proceeding under the first clause of section 2 and under 
section 3, Act XI 1 1 of 1859, a criminal proceeding ? It may bo that an order 
passed under the second clause of section 2 of the Act by which a workman 
may be imprisoned for three months is a criminal proceeding, but it seems 
doubtful if the order in this case, which is one not under the second clause of 
section 2, can propei’ly bo so called. 

Further, the provisions of section 370 appear inapplicable to a case of 
this nature, (l) because no offence has been committed ; and (2) because there 
is no accusaL 

Finally, there would appear to us to bo no merits in the applicant’s case. 
The order of the Magistrate shows that tho complainant and one witness were 
examined. They proved the execution of the agreement by the petitioner. It 
is not denied that he lias broken this contract or that he is a workman to whom 
the Act is applicable. It would accordingly seem that be is liable to be called 
upon under section 3 to execute a recognizance, and we understand ho has 
executed tho recognizance required of him. 

In these circumstances it seems to us that this is not a case in which it is 
necessary for us to exercise our discretionary power of revision. We discharge 
this rule. 

S. C. B. 


NOTES. 

[See this ca.so referred to iu 35 Cal., 1035.] 
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QUEEN-EMPRESS V, 


[27 Cal. 188] 

CRIMINAL REFERENCE. ' 

The mh July, 1899, 

Present : 

Mr. Justice Prinsep and Mr. Justice Hill. 

Queen-Empress 

versus 

Makimuddin.*^ 

lieformatory Schools Act (VIII of 1897), sections 8, 11, 16 and 31 — Buie 

framed by the Local Government — Youthful offender — Evidence of age — 
Order not properly passed — Penal Code (Act XLV of I860), section 83. 

It an order for detention in a Reiorinatory School in substitution for transportation or 
imprisonment be not properly p.i^scd, a Court is not debarred by section 16 of the Reforma- 
tory Schools Act (VIII of 1897) from altering or reversing such order. 

[IMl A boy of about 9 years of age was found in the grounds of the residence of the 
Commissioner of Patna at 3 A. M. in the morning with a brass lota in his hand. He was 
tried summarily and without any preliminary inquiry as to the age of the boy being made^ 
was sentenced to three months’ rigorous imprisonment, or in lieu thereof to^e detained in 
a Reformatory School for seven years. Held, the accused did not come within the definition 
of “ youthful offenders ” as given in the Rules (Calcutta Gazette, Part I, p. 226, 1st March 
1899), framed by the Local Government under section 8 of the Reformatory Schools Act ; 
and the offence of the accused being his first offence the case should have been dealt with 
under section 31 of the Act. 

It is not that a Magistrate is under no circumstances competent to find from the appear- 
ance of a person convicted by him that he is a youthful offender, but it is generally desirable 
that there should be some reliable evidence on the point, and especially when it is necessary 
to determine the period of detention. 

The age of the accused being under twelve years the Magistrate should, considering 
the provisions of section 83 of the Penal Code, have found that the accused bad attained 
sufficient maturity of understanding to judge of the nature and consequences of his act. 

Reference under section 438 of the Criminal Procedure Code by the 
Sessions Judge of Patna. The following were the material portions of the 
letters of reference ; — 

“ In this case it appears that a boy of about 9 years of ago was found in the compound 
of the Commissioner of Patna’s reteidcnce at 3 A.M. one morning with a brass lota. It is 
said that he was offering the same for sale. Ho was suspected and was taken to the 
thannah where it was found that the lota in question belonged to one of the constables there.. 
Then a first information was drawn up and the boy was sent up charged with theft. The 
case was made over to the Deputy Magistrate, Babii Bam Anugrah Narayan Sing, for trial 
on 3rd June. The case was tried summarily, and the accused was sentenced to three months' 
rigorous imprisonment or in lieu thereof to be detained in a Reformatory for 7 years. It 
appears to me that the Deputy Magistrate did not make any preliminary inquiry as to the 
age of the youthful offender as required by section 1 1 of the Reformatory Schools Act (VIII 
of 1897). It also appears to me that in other respects the order is improper, as the facts 
scarcely indicate that the boy is a proper subject for a Reformatory School. If the boy had 
real criminal tendencies he would not have acted as ho had done vie,, take a lotairom under 
the bed of a constable and then try to sell it at 3 A. M. in the Commissioner's compound. I 

* Criminal Reference No. 146 of 1899, made by G. W. Place, Esq., Sessions Judge of 
Patna, dated the 6th of July 1899. 
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think that the Deputy Magistrate should have mads a preliminary inquiry as to the boy’s 
age, and that then he should have acted as directed by section 31 of the Act, vig.^ either 
discharged the boy after due • admonition or delivered him to his parent or his guardian on 
such guardian or relative [IBS] executing a bond to be responsible for the good behaviour of 
the youthful offender. I, therefore, recommend that the conviction be quashed and the 
sentence reversed, and that, the case be sent back to the Deputy Magistrate to be dealt with 
under section 31 of Act VIII of 1897.** 

The explanation offered by the Deputy Magistrate who tried the case was 
as follows: — 

**I have the honour to state that on a look of the boy I was satisfied that his age was 
about 10 years, so I did not make any further inquiry as regards the same by calling the 
boy*B father or any medical officer. I noted his ago in the record of the summary proceed- 
ings. If the learned Sessions Judgo desires I may hold a further inquiry under section 428, 
Criminal Procedure Code, by calling the boy’s father and any medical officer. As the 
offence was committed at night 1 was of opinion that the offence was serious.*^ 

No one appeared at the hearing of the Reference. 

The judgment of the High Court (Prinsep and Hill, JJ.) was as follows; 

The Vfagistrate in a summary trial has convicted the petitioner of theft and 
has sentenced him to three months’ rigorous imprisonment, in lieu to undergo 
seven years detention in a Reformatory.” 

The Sessions Judge has referred this case to this Court for revision because 
there has been no inquiry or evidence taken to ascertain the petitioner's age, 
and, therefore, no proper finding that ho is a youthful offender; and ho has 
also observed that the case should have been considered under section 31 of 
the Reformatory Schools Act (VllI of 1897) rather than as a lit case for an 
order for detention in a Reformatory School. 

In explanation the Magistrate has stated “ on a look of the boy I was 
satisfied that his age was about 10 years so I did not make any further inquiry.’ 

Section 16 of the Act declares that no Court shall alter or reverse in 
appeal or revision any order passed with respect to the age of the youthful 
offender or the substitution of an order for detention in a Reformatory School 
for transportation or imprisonment. 

In this case there has been no order in respect of the age of the youthful 
offender. He has been summarily declared to bo a youthful offender. 

[136] We do not desire to be understood as holding that a Magistrate is 
under no circumstances competent to find from the appearance of a person 
convicted by him that he is a youthful offender within the definition given in 
the Act, but we think that it is generally desirable that, when it is procurable, 
there should be some realiable evidence on the point, and especially when it 
may be necessary to determine the period of the detention which is limited to his 
attaining eighteen years of age. 

But that is not the matter really raised in this case. The real question 
seems to be whether this boy should bo detained at all in a Reformatory School. 
Now, although we are debarred by section 16 of the Act from altering or revis- 
ing an order for detention in a Reformatory School in substitution for trans- 
portation or imprisonment it must be an order properly so passed. Section 8 
of the Act declares that the Local Government may make rules for defining 
what youthful offenders should he sent to Reformatory Schools having regard 
to the nature of their offences or other considerations, and among the Rules 
so made (see Calcutta Gazette^ March 1, 1899, Part I, p. 226) it is declared that 
such youthful offenders shall be those “ convicted of offences against property 
or any other offence shewing dishonesty or depravity (l) in all cases, when 
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they have been previously convicted of any such offence ; and (2) on first con- 
viction, when a brief term of imprisonment is considered an undesirable and 
inadequate punishment, or they are without proper parental or other control, 
or there is reasonable cause for supposing that they are being trained to, or are 
likely to relapse into, crime.” 

We cannot regard the offence of which the petitioner has been convicted, 
stealing a lota from the side of a sleeping man, as within these terms, or as the 
Magistrate describes it in the explanation a “ serious ” offence. It is admit- 
tedly also a first offence, and therefore it seems to come within section 31, 
which apparently has been overlooked by the Magistrate. We accordingly set 
aside the order as not an order properly made and direct the Magistrate to 
proceed in accordance with the rules made by the local Government. 

[137] We also draw the attention of the Magistrate to section 8 of the 
Indian Penal Code. He should, having regard to the age of the boy being 
under twelve years of ago, find that the accused has attained sufficient matu- 
rity of understanding to judge ot the nature and consequences of his conduct 
on the occasion of his taking the lota. The fact that he offered it for sale 
very soon after taking it and in the same locality is remarkable, and would 
seem to throw some doubt whether he understood the nature and consequences 
of his act. 

S. C. B. 


[ 27 Cal. 187 ] 

The 6th September, 1H99, 

Present : 

Mr. Justice Rampini and Mr. Justice Pratt. 

Queen-Empress 

versus 

Natu and another.*^ 

Pardon — Criminal Procedure Code (V of 1898), section 8S7 and section 389 — 
Tender of pardon — Trial of person who, having acce^ited a pardon, has 
not fulfilled the Conditions on which it was offered — Prosecution 
for giving false evidence — Sanction of High Court, 

When a pardon under section 337 of the Criminal Procedure Code has been tendered to 
and accepted by any person in connection with an offence he should not be tried for any 
alleged breach of the conditions of his pardon or for any offence connected with that 
for which he has received pardon until the trial of the principal offenco has been completed. 

No prosecution for the offence of giving false evidence in respect of a statement made 
by a person who has accepted a tender of pardon should be entertained without tho sanction 
of the High Court, as provided by section 339, clause (3) of tho Code. 

Reference under section 438 of the Criminal Procedure Code by the Sessions 
Judge of Rungpur. 

The facts of the case appear from the following material portions of the 
letter of reference : — 

** The three uccubcd Natu, Kckar, and Sanifdi have been committed for trial by the Sub- 
Divieiciial Magibtratc of Kuiigram. It appears that on the Gth May Sarafdi lodged an 

• Criminal Reference No. 178 of 1899 made by A. E. Harward, Esq., Sessions Judge of 
Rungpur, dated tbe 25th ui August 1899. 
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information before tho Police to the effect that one Bosad had been murdered by Baden Sardar 
and others, and that tho body had been buried by them in a certain dry tank. The Police 
proceeded to the spot and found the body in the placo indicated. The body was so far 
decomposed that the cause of doalh could not bo ascertained at ihc •post-nwriem, 

[ 188 ] • On the 19th Juno, while the Police inquiry was still going on, Kekar and Natu 
made statements before tho Sub-Divisional Magistrate of which the general effect was that 
the deceased was killed by Sarafdi and one Tariulla, and that the body had been buried by 
them in the dry tank with the intention of throwing suspicion on the other party. 

“ On the 29th June Sarafdi, Natu, and Kekar were sent up for trial by the Police on a 
charge of murder. On that date, apparently before taking any other evidence, the Sub- 
Divisional Magistrate made a tender of pardon to Natu and Kekar. They accepted the 
paVdon and were examined as witnesses, but made statements quite inconsistenu with the 
statements previously made by them- before the Magistrate. At the foot of each of their 
depositions the Magistrate recorded an order revoking the pardon. After revoking the 
pardon the Magistrate proceeded with the inquiry against all three accused jointly and has 
committed them all three for trial with a charge of murder against Sarafdi only and a charge 
under section 194 of the J*enal Code against all three accused and charge.s under sections 201 
and 202 of the Penal Code against Natu and Kekar. 

“ Tho orders which I recommend for revision arc the orders revoking the pardons granted 
to Natu and Kekar and the subsequent order committing them for trial to this Court. It 
appears to me that these proceedings were illegal because tho miagistrate had not at that stage 
of tho case any jurisdiction to revoke the pardons. Section 337 f2) of the Criminal 
Procedure Code runs : ‘ every person accepting a tender under this section shall be examined 
as a witno.ss in the case.’ I think these words clearly mean at the trial of the case and not 
merely at an inquiry prior to commitment I think therefore that the law requires tha 
Natu and Kekar should be examined as witnesses at the trial of Sarafdi before the Court of 
Sessions. 

“I would therefore recommend that the orders of the Magistrate revoking the pardons 
tendered to and accepted by Natu and Kekar be set aside, and that the commitment of Natu 
and Kekar bo quashed, and that it be ordered under the provisions of section 337 (3) of the 
(h'lininal Procedure Code that Natu and Kekar be detained in custody until the termination 
ol the trial of Sarafdi by the Court of Ses.sions.” 

No one appeared at the hearing of the lieference. 

Tho judgment of the High Court(Rampiiii and Pratt, JJ.)wa6 as follows: — 

In this case tho Magistrate has revoked the pardons tendered to Natu and 
Kekar and has committed them for trial to the Sessions along with Sarafdi, 
though not for murder with which Sarafdi is charged. We agree with the 
Sessions Judge that the Magistrate’s procedure is wrong, and that it was 
premature to remove Natu and Kekar from the category of witnesses. It seems 
clear [139] from clauses (2) and (3) of section 337 of the Criminal Procedure 
Code that they are to be made available as witnesses at the trial of the case in the 
Sessions Court. Moreover, it is the intention of tlie law that a person to whom 
a tender of pardon has been made should not be tried for an alleged breach of 
the conditions upon which the pardon was tendered until the original case nas 
been fully heard and determined. See Quem-Emprass v. Siidra, (1891) I. L. R., 
11 AIL, 336. Wo must also point out that in committing the accused for trial 
for an offence under section 194 of the Indian Penal Code the Magistrate 
appears to have contravened the injunction contained in clause (3), section 389 
of the Criminal Procedure Code, viz., no prosecution for the offence of giving 
false evidence in respect of such statement shall be entertained without the 
sanction of the High Court.’* Under the circumstances we quash the commit- 
ment of Natu and Kekar, and direct that they he detained in custody until 
the termination of the trial of Sarafdi by the Court of Session. This order will 
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not preclude the Magistrate from hereafter proceeding against Natu and Kekar 
in accordance with law. 

S. C. B. 

NOTES. 

[In (1908) 32 Mad., 173, WALLIS and PINHEY, JJ., observe as follows as regards the 
procedure to be adopted when an approver is put on trial after his evidence, as such, is 
taken : — Under the amended section, (viz., s. 339 as amended in 1898) however, it does not 
appear that there is any necessity for withdrawal or that withdrawal has any effect. After the 
approver has given evidence the prosecution can proceed with the case against him if they 
choose and he can plead pardon in bar of the trial, and the only question appears to be, is 
making a full and true disclosure a condition precedent which the approver has to prove to 
establish his right to pardon, according to the view taken in Queen- Empress v. Oanga Charan^ 
(1699) 11 All., 79, under the Code of 1862, or his failure to make such full and true disclosure a 
condition subsequent determining or forfeiting the pardon which was apparently the view 
taken in Queen -Evipr ess v. Sudra, (1892) 14 All., 336,. which was followed in Queen-Empress 
V. Natu, (1900) 27 Cal., 137, decided subsequently to 1898. * * * An approver cannot 

in our opinion be said to forfeit a pardon unless he has already been pardoned. 
If so, it is for the prosecution to prove that the pardon has been forfeited. This is the 
view taken in King-Emperor v. Bala, (1901) 25 Bom., 675, and Emperor v. Kothia^ (1906) 
30 Bom., 611, with which we agree on this point. * • * As regards the proeedure 

to be followed we think that where a pardon has been tendered and the approver is afterwards 
put on trial he should be asked if he relies on it and if he says ‘ yes * which is a pica of 
pardon, the issue as to the pardon should be tried first.* ’3 

[ 27 Cal. 189 3 

APPELLATE CRIMINAL. 

The 7th August, l89fK 
Pkesent : 

Mu. Justice Puinsep and Mr. Justice Hill. 

Mankura Pasi and others 
versus 

Queen -Empress."^* 

Evidence — Evidence in Criminal case — Evidence of bad character — Belonging to 
a gang of persons associated for the purpose of habituallif committing theft — 
Penal Code {Act XLV of I860), section 401 — Evidence Act {I of 
1872), section 14 and section 54 as amended by Act III of 1891. 

The character of the accused not being a fact in issue in the offence of belonging to a 
gang of persons associated for the purpose of habitually comriiittiiig theft punishable under 
section 401 of the Indian Penal Code, evidence of bad character or reputation of the accused 
is inadmissible for the purpose, of proving the commission of that offence. 

Where it was proved that certain persons were found together at some distance from 
their houses, that they were all intimately connected with one [140] another and were in 
the habit of visiting nielas together, that one of them wa.s arrested in the act of picking a 
pocket, and that when they were arrested many of them gave false names and false addresses, 
Held, they could not be convicted under section 401 of the Indian Penal Code, there being 
no proof that they belonged to a gang of persons associated for the purpose of habitually 
committing theft. 

At a mela in Gaya Lachinan Pasi was caught by the Police in the act of 
picking a pocket, his companion Thakur Basi was pursued towards a house. On 
the house being sorrounded and searched by the Police, the appellants, includ- 
ing^ Thakur Basi, were found in it. Some money and various articles were 
found with the appellants, hut none of these things were shown to have been 

* Criminal Appeals Nos. 226 and 308 of 1899, made against the order of H. Holmwood 
Esq., Sessions Judge of Gaya, dated the 20th of February 1899. 
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stolen property. It was proved that the appellants came from the same neigh- 
bourhood in Oudh and were possessed of little means of subsistence ; that some 
of them had been convictied of theft, and that there were orders requiring some 
of them to furnish security for good behaviour. The appellants were all 
convicted by the Sessions Judge of Gaya, under section 401 of the Indian Penal 
Oode, of belonging to a gang of persons associated for the purpose of 
habitually committing theft. 

Four of the appellants wore sentenced to seven years’ rigorous imprison- 
ment, seven others to five years’ rigorous imprisonment, and the remaining six 
to three years’ rigorous imprisonment. 

Mr. P. L, Roy (with him Babu Joge%li Chandra De) for the Appellants. — 
To establish the offence under section 401 of the Indian Penal Code it 
is necessary to prove (a) the existence of a gang, (b) association, and 
(c) association for the purpose of habitually committing theft. The mere fact 
that certain persons are seen together does not establish the existence of a 
gang ; it may be evidence of association, but mere association is not enough. 
For a conviction under this section it is necessary to go further and show that 
the association was for the purpose of habitually committing theft. Habit 
implies the commission of m ire than one offence of theft ; there is no evidence 
of habit in this case. Then the judgment of the lower Court is vitiated by 
the wholesale improper admission of evidence as to character and reputation. 
Character cannot be said to bo a fact in issue in this [141] case ; see section 
14 of the Evidence Act. Even if it is admitted for the sake of argument 
that a previous conviction is admissible it cannot be contended that evidence 
may be given of general reputation. Shriram Venkatasnmi v. Queen, (1871) 
6 Mad. H. C., 120; Queen v. Kamal Fukeer, (1872) 17 W. B. Cr., 50; Queen 
V. Mooktaram Sirdar, (1875) 26 W. Jl. Cr., 18 ; Empress v. Naha Kumar 
Painaik, (1897) 1 C. W. N., 146, 

The Officiating Deputy Legal Remembrancer (Mr. Ahdur Rahim) for 
the Crown. — There is ample evidence which, if believed, would show that the 
accused persons along with others formed a gang, and there is also proof of 
association. The only question is whether it has been proved that the 
prisoners associated together for the particular purpose of habitually committing 
theft. It is not required to show that they did actually habitually commit 
theft, but only that they associated with that object. The object is a matter 
of inference to be drawn from the circumstances of each case. The 
question whether evidence of character is admissible in a case under 
section 401 of the Penal Code is not free from difficulties. If a number of 
persons be found to bo a gang associated together, then the character which 
these persons bear may he relevant to show what is the object of their 
association. 

The judgment of the High Court (Prinsep and Hill, JJ.) was as 
follows : — 

The appellants on these two sets of appeals have all been convicted at 
the same trial under section 401 of the Penal Code of belonging to a gang of 
persons associated for the purpose of habitually committing thefts. The 
evidence shows that they all came from the same neighbourhood in Oudh, and 
that they are in many respects associated together. The question, however, 
raised is whether the evidence proves the particular offence that their associa- 
tion was for the purpose of habitually committing thefts. The circumstances 
which have led to this case ai*e remarkable. 

[142] There was a big religious gathering or mela at Gaya early in 
September last, and the Police were on the look-out to protect the public against 
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thefts committed when orowds were assembled. Lachman Pasi was canght in 
the act of picking a pocket, and his companion was pursued towards a certain 
house. That houEfe was surrounded by the police and searched, and in it the 
appellants were found, including Thakur Basi, who has been identified as the 
man who was pursued. While the house was surrounded a nian was seen trying 
to escape by walking on the cornice towards the roof of the adjoining house. The 
cornice gave way, he fell and was killed instantaneously by the fall. He was 
the man who had taken in the appellants as lodgers. Some money and various 
articles were found with the appellants, but none of those articles have been 
shown to be stolen property. The conviction of the appellants really depends 
upon the suspicious circumstances under which they wore arrested. 

There is some evidence of bad character ; there are the convictions of some 
of them for theft, and orders requiring some of them to furnish security for good 
behaviour, and tliere is the fact that they are possessed of little means of sub- 
sistence. The reported cases of convictions of this olTence are few. In Shriram 
fenkatasami v. Queen, (1871) 6 Mad. H. C., 120, it was laid down that in order 
to prove an offence under section 401 of the Penal Code there must he (1) proof 
of association, (2) proof that such association was for the purpose of habitual 
theft, and it was added that habit is to be proved by an aggregate of acts. In 
that case the report seems to show there was some evidence, which was accepted 
hy the jury, that a number of thefts occurred at the same time, and in tlie same 
neighbourhood, where the accused were found, from which it was found that 
the association of the accused was for tl>e purpose described by section 401 of 
the Penal Code; and it was apparently on this ground that, although the learned 
Judges held that the charge to the jury was defective, they refused to interfere, 
because it was not shown that the accused had been prejudiced by this defect. 
In the present case there is no such evidence. We have only the evidence of 
this one instance of picking a pocket for which Lachman Pasi was arrested. 

[143] There are two cases, Queen v. Kavial Fukcer, (1872) 17 W. R. Cr., 
50, and Queen v. Mooktaram Sirdar, (1875) 23 W. R. Cr., 18, on section 400 
of the Penal Code, a cognate offence, which do not throw much light on the 
matter now under consideration, except that it was held that there must l)e 
evidence that the accused were members of a gang associated for the purpose 
of habitually committing dacoity. 

We have also been referred to the case of Empress v. Naha Kmnar Patnaik, 
(1897) 1 C W. N., 146, in which it was considered whether evidence of the 
previous convictions of some of the accused of dacoity was admissible for 
the purpose of proving association for that purpose and had character. It 
is unnecessary to repeat the grounds upon which the learned Judges held, on 
consideration of section 54 of the Evidence Act, as amended hy Act III of 1891, 
section 6, and section 14 of the Evidence Act, as well as upon the 
terms of section 310 of the Code of Criminal Procedure, tliat such evidence 
was inadmissible as evidence of had character, because we concur with thejudg* 
mont delivered. It is sufficient to add, in reference to the case now before us, that 
the character of the accused was not in issue, and that in consequence evidence 
of such character or reputation is not admissible. Such evidence, w’e observe, 
has, in the case before us, formed the main if not the only ground on which 
the appellants have been convicted, and when that evidence is examined, it. 
will be found to consist of convictions of theft against only a few of the appel- 
lants. It would be very unsafe to rely upon the convictions, so as to connect all 
the appellants with the unlawful association within section 401, e\en if such 
evidence were admissible. And in addition to such evidence we find on the 
record some orders in which some of the appellants have been required to give 
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security for good behaviour. But even here it is not shown by those orders 
that the grounds on which they were passed were that these persons were 
habitually addicted to theft, so as to form a link in the evidence in this case, 
supposing for the sake of argument, and on such grounds only, that such 
orders were admissible as evidence. 

The case against the appellants, therefore, rests on their being [144] found 
together at some distance from their houses, that they are all intimately 
connected with one another, that they are in the habit of visiting melas 
together, that one of them was arrested in the act of picking a pocket, 
and that, when they were arrested, many of these gave false names and false 
addresses. However suspicious the circumstances in this case may be, we 
think the evidence falls short of what is necessary for conviction under section 
401 of the Penal Code, for, in our opinion, there is no proof that the appellant 
belonged to a gang of persons associated forr.he purpose of habitually commit- 
ting theft. 

The conviction and sentences are, therefore, set aside, and the appellant 
must be released. 

D. S. 

NOTES. 

[ Tn (1911) 38 CiiL, 408 ; 15 C. W. N., 4fil, it was hold that evidence of previous convic- 
tions of offences against property and of bad livelihood is admissible to prove habit in gang 
cases under s. 401 , I,J\C. 

The authority of this case was doubted as being opposed to (1897) 1 C. W, N., 146, and 
other unreported cases of the Calcutta High Court and was expUined away by their Lordships 
in (1911) 38 Cal., 408, as follows: 

“Clearly then the decision in Manhura Pasi v. Qiuen-Fimprcss, (1899) 27 Cal., 139, 
cannot h<ave been intended by the learned Judges to exclude such evidence in gang caseR, 
but only in the case then before them, where they appear to have been under the impression 
that there was no other evidence.] 

[27 Cal. 144] 

CBIMINAL REFERENCE. 

The 6th Septemhe)\ 1899. 

PUKSKNT : 

Mr. Justice Ra]vipini and Mr. Justice Pratt, 

(Jueen-Empress 

versus 

Deodhar Singh and another. * 

Penal Code (Act XLV of I860), section 218 — “ Charged'' Meaning of, in that 
section— Criminal Procedure Code (Act V of 1898), section 4, els. if) in) — 

Cognizable ofience —Offence under Gambling Act — Accomplice — Witness 
present on the occasion of the giving of a bribe. 

The District Superintendent of Police gave a warrant under the Gambling Act (Bengal 
Act II of 1867) to D, a Sub-Inspector, to arrest po!.sons found gambling in a certain houKc. 
In order to save two persons from legal punishment for having committed an offence under 
the Gambling Act in that house D framed a first information and a special diary incorrectly. 
Held, he was properly charged with, and found guilty of having committed, an offence under 
section 218 of the Penal Code. The word “ charged ” in that section is not restricted to the 
narrow moaning of “ enjoined by a special provision of law.” An offence under the Gambling 
Act, being an offence for which the District Superintendent of Police may arrest or by 

•Criminal Reference No 19 of 1899, made by G. W. Place, Esq., Sessions Judge of 
Patna, dated the 16th of Juno 1899. 
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warant direct an arrest, is a cognizable offence within the meaning of section 4, cl. (/) of the 
Criminal Procedure Code. The words a Police Officer *' in that clause do not mean any 
and every police officer it is sufficient if the Legislature by any law limits the power of 
arrest to any particular class of Police Officers. 

[ 145 ] D and F, a Hoad Constable, were also charged under section 161, and section 161 
read with section 114, of the Penal Code, respectively, and it was contended that these 
charges were nob sustainable, because they rested entirely on the testimony of persons alleged 
to have been accomplices, who had not been corroborated in material particulars. Heldt 
the mere presence of a person on the occasion of the giving of a bribe, and his omission to 
promptly inform the authorities, do not constitute him an accomplice, unless it can be shown 
that he somehow co-operated in the payment of the bribe, or was instrumental in the 
negotiations for the payment. 

Queen v. Chundo Chundalinee, (1875) ‘24 W. R., Cr.. 55 ; Queen-Empress t v. Maganlal, 
(1889) I. L. R., 14 Bom., 115 ; Queen-Empress v. Chagan Dayaram, (1890) I.L.R., 14 Bom., 
331 ; Queen-Empress v. O'Hara, (1890) I. L. R., 17 Cal., 642 ; Ishan Chandra v, Queenm 
Empress, (1893) I. L. R., 21 Gal., 328 ; Jogendra Nath Bhaumik v. Sangat Qaro, (1897) 2 
C. W. N., 55 ; Rnjoni Kanto Bose v. Asan Mullick, (1895) 2 C. W. N., 672 ; and Alimitddin 
v. Queen-Empress, (1895) I. L. R., 23 Cal., 361, distinguished. 

Reference under section 307 of the Criminal Procedure Code by the Ses- 
sions Judge of Patna. The material portions of the letter of reference are as 
given below : — 

“Jn this case two Police Officers, viz., Leodhar Singh, Sub-Inspector of Khajekalan Police 
Station in Patna City, and Fariduddin, as Head Constable in the same station, were charged 
respectively with accepting an illegal gratification under section 161 of the Penal Code in 
three separate instaucos, and with abetting the same three separate instances. Deodhar Singh 
was also charged utidor two heads with an offence under section 218 of the Penal Code, viz., 
framing a first information and a special diary incorrectly to save two persons from legal 
punishment. 

“These alleged ofiencos were committed in reference to a gambling case under the 
Gambling Act (Bengal Act TI of 1807). The Sub-Inspector was given a warrant by the Dis- 
trict Superiulendcnt of Police under this Act to arrest persons found gambling in a certain 
house. He and the Head Constable, assisted by a large force of constables, arrested a num- 
ber of persons and brought them to the thannah. Tie is alleged to have so framed the first 
information report, and the special diary so as to save two of the men arrested from legal 
punishment, and then in releasing some of the others on bail he and the Head Constable 
are respectively alleged to have [146] committed offences and abetment of offences under 
section 161 of the Penal Code. 

“ The jury by a majority, viz., three to two, found Dcodbar Singh guilty of offences 
under section 218 of the Penal Code, and I concurred in this portion of their verdict. 

“But the jury al.so found h^ the same majority that the two accused were guilty of the 
other charges against thorn under section 161 and 114 respectively. 

“It was contended by the Counsel for the defence that the witnesses to each of the 
alleged offences under section 161 or to the three instances of bribery, as it is commonly 
called, were accomplices, and were subject to the rule of law laid down in illustration (6) 
under section 1 14 of the Indian Evidence Act, viz., that the Court may presume that an 
accomplice is unworthy of credit unless he is corroborated in material particulars. He quoted 
Queen-Empress v. Maganlal, (1889) I. L. R., 14 Bom., 115, and Rajoni Kanto Bose v. Asan 
Mullick, (1895) 2 C. W. N., 672, two cases very similar to this in which the Bombay High 
Court, and the Calcutta High Court, respectively, acquitted the accused on the ground 
4hat the only evidence against them was that of accomplices and that it was uncorroborated. 

“In the case of the first charge of bribery in which one Radhay Lall paidBs. 200 to get 
one Paltu Lall released on bail, the witnesses besides these two are Babu Radha Kant 
Datta, a pleader, and Liakat Hossein, Writer Constable. Radhay Lall is clearly an 


724 



DEOPHAB SINGH &c. [I899i 


I.L.R. 27 Cal. 147 


accomplice, so is Paltu Lall. Babu Badha Kant consented to the bribe as he never informed 
any competent officer of it until six days after, and then he was called by the Assistant District 
Superintendent of Police and 'the bribe was paid in his presence without remonstrance. Liakat 
Hossein, the Writer Constable, says ho s.aw money before the Sub-Inspcctor, and he placed 
it at his order on the Sub-Inspector’s bed. His demeanour as a witness was suspicious, and 
he would appear to be also an accomplice. There is besides this no independent evidence to 
corroborate these statements. One of the men for whom the second bribe was Riven, viis., 
Nur Khan, says in cross-examination that the Sub-Inspector Dcodhar Singh showed him 
Bs. 200 given by Paltu Lall. But Nur Khan is an accomplice in the offence that is the subject 
of the next charge, and it is a rule of Uw that tainted evidence cannot be corroborated by 
other tainted evidence, Qiieen v. Baijoo Chowdhry (1875) 25 W. R. Cr., 43. 

“In the case of the bribe given by Mahomed Kasim for Nur Khan these two men were 
examined and they arc clearly accomplices. Besides them, one witness Brij Kish war, a 
mukhtear, distinctly admits that he advised the payment of the bribe, and though he was 
cognizant of the bribery, he [ 147 ] made no effort to report it to the authorities, and 
he made no statement to any competent official to take the matter up until ho was sent 
for by the Assistant District Superintendent of Police. The other witness is Mehdi Hossein. 
He admits that he and the others arranged to give the bribe. He also is clearly an accom- 
plice and needs corroboration. 

“In the case of the bribe given by Rafat Bahadur for the release on bail of Gopi Lall 
and Gobhan, Rafat Bahadur was examined, and he clearly is an accomplice. BrijKishwar, 
the mukhtear, who is a witness to the second bribe, also saw this bribe being paid, and as 
ho is an accomplice in the case of the second bribe his evidence as to this is also tainted and 
is unworthy of credit. Nur Khan, an accomplice witness in the case of the second bribe, 
states ho saw this bribe paid. As his evidence in regard to the second bribe is tainted, it 
cannot bo regarded as corroborative in this case. Bani Mirza, another mukhtear, saw this 
payment of Rs. 10. As ho consented to payment of a bribe for Nur Khan, he is also to be 
considered an accomplice, and his evidence is tainted and thus his corroboration is worthless. 
He also suppressed all mention of the bribe until he was called by the Assistant District 
Buperintendent of Police. 

“ A sort of general corroboration was attempted to be given by the Crown in examining 
one Badrul Hossein, an Honorary Magistrate, to whom it was stated Brij Kish war mukhtear 
had written at the time complaining of the bribery practised by the Police. 

“ It was proved that this Honorary Magistrate did get a letter from Brij Kish war, but 
it. was lost, and as the Crown showed they wore entitled to give secondary evidence, it appears 
that the letter only mentioned the 'ziilum* of the Police. It is doubtful if this would be 
legal Qorroboratioii, as previous statomonts of an accomplice to third parties at the time of 
the occurrence cannot be con.sidered independent corroboration. 

“ In my charge to the jury I pointed out that all the witnesses were in iiiy opinion 
accomplices and unworthy of credit, and that they had not been corroborated by any 
independent evidence. Under those circumstances 1 refer the case to the High Court, and 
think that following the law laid down in Qti^en K.>ipress v. Maganlal, and in the case 
Rajoni Kanto Bone v. Asan Mullick, the two accused ought to be acquitted of the charges 

under sections Itil and of the Indian Penal Code. 

Mr. P. L- Roy, Mr. K, N, Sen Gupta, Babu Mohun Chand Milter, and 
Moulvi Syed Shamsul Hilda, for the AccUvSed. 

The Officiating Deputy Legal Remembrancer (Mr. Abdur Rahim) for the 


Crown. 


The judgment of the High Court (Rampini and Pratt, JJ.,) was as 


follows 

[148] This is a reference by the Sessions Judge of Patna under section 307 
of the Code of Criminal Procedure Deodhar Singh, Sub- Inspector, and 
Fariduddin, Head Constable, were placed upon their trial, the former on three 
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charges under section 161 and two under section 218 of Indian Penal Code 
and the latter for abetment of the three offences under section 161. 

The jury, by a majority of three to two, found the accused persons guilty 
on all the charges. The Sessions Judge was willing to accept the finding on 
the charges under section 218 against the Sub-Inspector, but was of opinion 
that the charges of bribery and abetment of bribery were not sustainable, 
because they rested entirely on the testimony of accomplices who had not been 
corroborated in raatej ial particulars. He, therefore, referred the whole case 
to this Court, being precluded by clause (2) of section 307 of the Criminal 
Procedure Code from recording a judgment of conviction on the charges under 
section 218 regarding wliich he was in agreement with the verdict of the majority 
of the jury. 

The alleged offences are said to have been committed with reference to a 
gambling case under Bengal Act II of 1867. The accused Sub-Inspector having 
obtained a warrant under section 5 of that Act from the District Superinten- 
dent of Police to arrest all persons found gambling in the house of Paltu Lall, 
proceeded at about midnight of the 12th November to make a raid upon the 
premises. With tlie aid of the accused Head Constable and a large force of 
constables he arrested a great many gamblers and brouglit them to the thannah, 
and all the 25 persons wliom he sent up for trial were afterwards convicted, 
with the exception of one man, who was treated as an approver. 

In his first information report purporting to have been written at 1 A.M., 
the Sub-Inspector does not include Nawab Singh and Hung Lai in the list 
of persons arrested, and in his special diary, prepared almost simultane- 
ously, he states that they were found at the door of Paltu’s house and were 
not concerned in the gambling wdthin, and so he had promptly let them 
go. The case for the prosecution is that these two men wore arrested 
wdth the others inside the gambling house, taken [149] with them to the 
thannah and not released till 7 or 8 A.M. The Sub-Inspector is accordingly 
charged under section 218 with framing two incorrect records with intent to 
save Nawab Singh and Rung Lai from legal punishment. 

It is further alleged that the Sub-Inspector did not release some of the 
other prisoners on bail until he received bribes for the purpose, and that he 
was aided and abetted by Fariduddin, Head Constable. Three specific instances 
of the receipt of illegal gratifications have h^en deposed to and embodied in 
the charges, viz : (l) Rs. 200 paid by Radha Lall for the release of Paltu ; (2) 
Rs. 50 paid by Mahomed Kasim for the release of Nur Khan, and (3) Rs. 12 
paid by Rafat Bahadur for the release of Gopi Lall and Gahhan Lall. 

As regards the charges under section 218 two questions arise, one of fact 
and the other of law. The question of fact is whether Nawab Singh and 
Rung Lai w’ere actually arrested with the other gamblers and conveyed to 
the thannah, and there released several hours after their arrest. The Ses- 
sions ludge agrees with three of the jurymen that they were, and we are 
satisfied on the evidence that such was the case. The witness Luchman 
Sing constable says that 29 men were arrested inside Paltu*s house, and that 
Rung Lai was one of them. Paltu liall says that both Nawab Singh and Rung 
Lall were in his house while the gambling was going on. Nadir Ali, constable, 
who was on sentry duty at the thannah from 2 A.M. to 6 A.M. on the 13th 
November, says ‘‘ Jleodhar Singh and Fariduddin and others brought 27 persons 
charged with gambling to the lock up. They were counted in my presence. 
I know Rung Lai Singh and Nawab Singh alias Bind ha Singh. I know them 
for a long time. 1 saw these men with the accused. 24 were placed in the 
hajat : Rung Lai, Nawab and Nanku wore not placed in hajat. They were 


726 



DEODHAR SINGH &0. [1899] 


1.L R. 27 Cal. 150 


allowed to remain outside the lock-up, and then they were taken to the Sub- 
Inspector's room. These three men are well-to-do. They were let go. No 
mone\ was paid in my presence. I heard the sound of money.”' Another 
constable named Mazhur Hossein, whom the Sub-Inspector took with him to 
the scene, says he was present when the [160] arrests were made, that Kung 
Lai was one of the persons arrested, and that he was taken to the thannali at 
3 A.M. 

Hari Charan, the approver in the gambling case, deposes that Nawab 
Singh and Rung Lai were inside Paltu's house with the other gamblers. 
Finally we have the testimony of Radha Kant, a pleader of the Judge’s Court, 
who says he knows Rung Lai and saw him at the tharmah when he went there 
at 8 A.M. Some witnesses put the release of the tw'O men at an earlier hour, 
but tiie pleader’s estimate of time is more likely to be correct. On tlie whole 
evidence we are satisfied that the Sub-Inspector released the two men many 
hours after they had been lawfully arrested, and that he framed incorrect 
records to save them from punishment, probably because they had made it 
worth his while to do so. 

The question of law raised before us is that the offence does not come 
within the purview of section 218, because the Sub-Inspector was not charged ” 
by law or competent authority with the preparation either of a first information 
report or of a special diary, and that his action was voluntary and super- 
fluous. It is conceded that if the offence for which the warrant of arrest was 
issued he a cognizable one, the Sub- Inspector was charged with the duty of 
preparing the documents which he furnished. It is contended that the offence 
is a non-cognizablo one within the moaning of clause (1) (n) of section 4 of the 
Code of Criminal Procedure. 

Now, under the Gambling Act, it is not every Police Ofllcer who can arrest 
without a warrant. It is only the District Superintendent of Police who can 
arrest or by warrant direct the arrest of persons gambling in a house. The 
District Superintendent being a Police Oflicer who may, under a law for the 
time being in force, viz., the Gambling Act, arrest without warrant, we think 
that the requirements of clause (1) (/) of the above sections are satisfied, 
and that the offence in question is, therefore, a “ cognizable offence. ” We 
cannot accept the contention that the words in that clause “ a Police 
Officer” mean “any and every” Police Oflicer. It is sufficient if the 
Legislature has limited the power of arrest to any particular class of Police 
Officers. We [151] may add that we do not think the word “charged” in 
the section is restricted to the narrow meaning of “ enjoined by a special 
provision of law.” The District Superintendent says it was the practice to 
require a first information report, Ac., in gambling cases just as in ordinary 
cognizable cases, and therefore the Sub- Inspector was not acting of his own 
volition but in pursuance of an order laid upon him. 

Therefore, both in law and fact, we find that Deodhar Singh is guilty of 
the charges under section 218. 

Turning next to a consideration of the chaige under sections 161 and 
161/114, w^e find that the first refers to a bribe given by Radlia Lall on behalf 
of Paltu. The witnesses in support of it are Paltn, Radha Lall, Mir Khan, 
who was punished for gambling, Liakat Dossein, Writer Constable, and the 
pleader, Radha Kant. The Deputy Legal Remembrancer contends that the 
last named was not an accomplice, though it seems clear that the others were. 

The next charge relates to a bribe of Rs. 50 given by Mahomed Kasim to 
procure the release of Nur Khan. The witnesses to this are Brij Kishwar, 
mukhtear, Medhi Hossein and Mahomed Kasim ; while Beni Mirza gives 
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corroborative evidence as to the demand of money and other circamstances^ 
though he did not actually see the payment. With reference to this matter 
Eadha Kant says he saw Boni Mirza and Brij Kish war at the tbannah in the 
Suh-Inspector’s room, that they came to bail out Nur Khan and were talking 
to the Sub-Inspector and Head Constable about releasing Nur Khan on bail,, 
and his impression is that they were talking about money. 

The third and last charge relates to Es. 12 paid by Eafat Bahadur for 
the release of Gopi Lall and Gabhan Lall. Eafat is not connected with these 
men, but is related to Paltu. Beni Mirza and Nur Khan say they witnessed 
the payment. Eafat and Nur Khan are undoubtedly accomplices, but regard- 
ing these two latter cases the Deputy Legal Eemembrancer thought it sufficient 
to contend that Beni Mir/a was not an accomplice. The question for deter- 
mination is, therefore, whether Eadha Kant [152] and Beni Mizra are 
accomplices ; for if they are not, we think we may safely rely upon their 
corroboration. Under the existing law the evidence of an accomplice is- 
admissible, and a conviction is not illegal, because it proceeds upon the 
uncorroborated testimony of an accomplice. But the presumption stated in 
illustration (h) of section 114 of the Evidence Act that an accomplice is unworthy 
of credit unless he is corroborated in material particulars has become a 
rule of practice of almost universal application. The question arises, what is 
an accomplice? In Wharton's Law Lexicon he is defined as “ one concerned 
with another or others in the commission of a crime." In Webster’s Dictionary 
we find the definition “an associate in the commission of a crime, a participator 
in an ofl’ence whether as principal or an accessory." Mr. Iloy for the accused 
contends that the term “ accomplice" has a wider signification, and that both 
Eadha Kant and Beni Mirza were accomplices, because they were present 
when one or more of the bribes was paid, and yet did not inform the author- 
ities for several days. He cited the following cases in the course of his 
argument : Queen v. Chundo Chundalinee, (1875) 24 W. E. Or., 65 ; Queen- 
Empress v. Maganlaly (1889) I. L. E., 14 Born., 115 ; Queen- Empress v. Chagan 
Dayaram, (1890) I. L. K., 14 Bom., 331 ; Queen- Empress v. O'Hara, (1890) 
I. L. E., 17 Cal., 642 ; Islian Chundra v. Queen- Empress, (1893) I. L. E., 21 Cal. 
328 ; Jogendro Nath Bhauviik v. Bangui Garo, (1897) 2 C. W. N., 55; Rajoni,. 
Kanto Bose v. Asan MuUick, (1895) 2 C. W. N., 672 ; and Alimuddin v. Queen- 
Empress, (1895) I. L. E., 23 Cal., 361. 

\n Queen Chundo Chundalince, (3875) 24 W^. R. Cr., 55, persons who 
were regarded as accomplices were described as “more or less participators in 
tbe crime, " which was one of murder by poison. One of them was as inmate 
of the house where the man was poisoned in her presence, the other supplied 
the poison, and both of ther^j, though aware of the crime, took no means to 
prevent or disclose it, although bound by section 44 of the Code of Criminal 
Proce-[15S]dure to give prompt information to the nearest Magistrate or 
Police Officer. 

In Queen-Empress v. Maganlal, (1889) I. L. R., 14 Bom., 116, and Queen- 
Empress V. Chagan Dayaram, (1890) I. L. R., 14 Bom., 331, the persona 
described as accomplices were persons who had either subscribed to the bribe or 
collected subscriptions or paid the money to the accused. That would bring 
them within the definition we have previously indicated. In Queen- Empress y. 
O'Hara, (1890) I. L. R., 17 Cal., 642, known as the O’Hara, case, Pethebam,. 
G J.. in delivering the judgment of tbe Full Bench, observed : “ We think that 
these facts are such as would form sufficient grounds for putting Goldsborough 
on his trial upon a charge of abetting the murder, and this, notwithstanding 
the remonstrance which, according to his evidence, he offered to O’Hara just 
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before the shot was fired. From this point of view, and having regard to the 
fact that he had received a pardon under section 337, and gave his evidence 
under that section, Goldsborough was, we think, an accomplice within the 
meaning of the rule under the law existing in India.” 

In the case of Ishan Chandra v. Qiteen- Empress, (1893) 1. L. R., 9,1 
Cal., 328, the informer Gooroo Pershad revealed a plot, which had for its object 
the substitution of a forged document for a genuine one in a Collectorafce 
record, and his evidence was tliat he had joined the conspiracy at the outset, 
not with criminal intent, but in order to frustrate the plot and bring the 
criminal to justice. In referring to this the Judges said : “ We are not prepared 
to say that he was an accomplice. Ho may have been one, but it would 
be impossible to say in this case that he helped in the commission of the 
offence. He was undoubtedly cognizant of it, and omitted to disclose it for six 
days. From any point of view we do not think that his testimony is such as 
to justify a conviction, except where ho is corroborated.” From this wo may 
gather that in the opinion of the Court the mere fact that Gooroo Pershad was 
cognizant of the offence, and omitted to disclose it for six days, was not suffi- 
cient to constitute him an accomplice when it did not appear that he helped in 
the commission of the offence. 

[164] In the case of Jogendro Nath Bhamnik v. Sang at Gnro, (1897) 2 C W. 
N., 55, it appears that after the amount of the bribes had been settled with the 
Head Constable, the persons went home for the money, and next day they 
took the two witnesses with them to the thannah and made the payments. 
There the witnesses seem to have aided and abetted the bribe-givers • they 
accompanied them for the express purpose of paying the bribes, and so were 
treated as no better than acoomplice.s. In the case of Tdajoyii Kanto Bose v. 
Asan Mullick, (1895) 2 C. W. N., 672, it was hold that persons who went to 
see and assist in the payment of bribes were accomplices. In the case of A bmud- 
din V. Queen- Empress, (1895) I. L. R., 23 Cal., 36, it was held that where 
witnesses appeared to have taken an active part in carrying away a person after 
he had been grievously assaulted and was in a helpless condition, and then leav- 
ing him in a field where he was subsequently found dead, their evidence was no 
better than that of accomplices ; at any rate, they took such a part in the 
transaction as to make it most unsafe for the Court to rely upon their evidence, 
unless corroborated in materidl respect.s. 

Now, in the present case, no obligation was imposed by law upon Radha 
Kant or Beni Mirza to inform the authorities about the taking of bribes. And 
unless it can be shown that they somehow co-operated in the payment of 
bribes, or were instrumental in the negociations for their payment, we think 
that none of the cases which have been cited is an authority for the proposition 
that they were accomplices, inasmuch as they witnessed the payment and did 
not promptly inform the authorities. As regards the pleader witness it is in 
evidence that, so far from countenancing the payment of a bribe, some 
angry words passed between him and the Sub-Inspector on the subject. He 
himself says I thought it would be foolishness for me to remonstrate, as I 
saw they were determined to take. 1 felt that great oppression was practised 
by the Police OflSoers. I told Paltu he could get off on presenting a petition ; 
so far as I remember, I said it was not advisable to give any bribe.” Refer- 
ring to his delay in informing the authorities he said : After Paltu was [ISS] 
released on bail I wanted to inform the Magistrate or the District Superinten- 
dent of Police, or the Assistant District Superintendent of Police. I did not 
do it on that day as there was no hurry. On the following Friday, i.e., four or 
five days after, I informed the Assistant District Superintendent of Police and 
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he recorded my statement/’ He also said, “ I took advice what 1 should do. 
I weut of my own accord to the Assistant District Superintendent of Police, I 
was advised by elders not to mix in this matter, unless 1 was asked. . . . 

. . . . I considered there would be no stop put to such zulum as I saw at 

the thannah unless I spoke." 

We find nothing blameworthy in Badha Kant’s conduct, and we think it 
was only natural that he should hesitate and take advice before venturing to 
launch a complaint of bribery against the Police. Beni Mirza is a mukhtear 
who went to get Nur Khan released on bail, a perfectly legitimate action. The 
Sub-Inspector told him that Bs. 200 had been settled, and that if he paid that 
sum Nur Khan would be released. Next Brij Kishwar came and promised 
Bs. 50. As a matter of fact Beni Mirza did not stop to see the bribe paid, and 
there is nothing to show that he joined in the negociations regarding it. He 
says he told the darogah it was illegal. He actually saw Bafat Bahadur pay 
Bs. 12 for the release of other men, but that w^as a matter in which the 
witness in no way concerned himself. He made his statement to the Assis- 
tant Superintendent five days after the occurrence. 

We must hold that Beni Mirza was not an accomplice. It is abundantly 
proved that the Head Constable, whose presence is not denied, was an active 
agent in obtaining the bribes. All the charges under sections 161 and 161-114 
are satisfactorily proved. It will, however, be only necessary to pass se/itence 
regarding one of them. 

We find Deodhar Singh guilty of the charges under sections 218 and 161 
of the Indian Penal Code, and direct that he be sentenced to six months’ rigo- 
rous imprisonment on one charge under section 218, and to a further term of 
six months’ rigorous imprisonment on one of the charges under section 161, or 
to an aggregate of one year’s rigorous imprisonment. We pass no sentence on 
the remaining charges. 

[166] We find Fariduddin guilty of the charges under section 161 read 
with section 114”* of the Indian Penal Code, and direct that he undergo six 
months’ rigorous imprisonment. 

S. C. B. 

NOTES. 

[The ruling in this case as regards the corroborative value of the evidence of witnesses to 
the payment of bribes, was followed in (1006) 33 Gal., 649. 

See also (1911) '21 M.L.J., 283 generally on the sufficiency of the evidence of 

accomplices.] 


•[See. 114;— Whenever any person, who, if absent, would be liable to be punished as an 
Ai whan »l»®ttor, is present when the act or offence for which he would be 

punishablc in consequence of the abetment is committed, be 
oflonce .8 committed. committed such set or offenoe.] 
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PRIVY COUNCIL. 

The 16th, 20th and 21st June, and 22nd July, 1H99. 

Present : 

Lords Watson, Hobhouse, and Davey, Sir Richard 
Couch, and Sir Edward Fry. 


Beni Perehad Koeri Plaintiff 

versus 

Dudhnath Roy and others Defendants. 


[On appeal from the High Court at Fort William in Bengal.] 

Grant— Construction of grant — Grant by Zemindar of estate for maintenance — 
Pottah "'dawami'" made to a lessee by the grantee in excess 
of his estate to what extent effectual, from circumstances. 

A grant of a village for maintenance was made by a zemindar to his nephew, operating 
only for life. The grantee survived the grantor, and by ikrarnama acknowledged the succeed- 
ing zemindar to be entitled to the village. The grantee had, however, already executed a 
pottah, described therein as permanent, to a lessee. The latter obtained possession, and 
from him after the death of the original grantee for life the zemindars who succeeded the 
grantor accepted rent at the rate stipulated in the pottah, and did not disturb his possession. 
This suit after the death of the lessee claimed the village as part of the inherited zor.:indari, 
the defence being that the lease was perpetual. 

Held, (1) that the original grant not having extended to more than the life of the gran- 
tee, the pottah was void as against the successor in title of the grantor, and not merely void- 
able after the grantee’s death. The acceptance of rent at the rate in the pottah could not have 
the effect of confirming it in its entirety, which, according to the construction of the High 
Court, would have been for a pormaiicut estate. The duration of the pottah could not 
exceed that of the original grant ; nor could an admission, taken by the High Court to 
have been that the acceptance of rent had confirmed the permanency of the lease, preclude 
the claim for legal rights, even supposing that admission to have been made. The matter 
in contest was as to the oircuinstance^ under which the lessee was allowed to remain in 
possession, and their legal effect. And, on the cvidcuce, the lessee had been allowed to 
remain as a mokiirrari tenant for his life, 

(a) The suit for possession was not barred under article yi *of the Limitation Act (XV of 
1877) on the ground that a decree declaratory of title [187] to have the pottah cancelled might 
have been sued for in the lessee’s life-time under section .39 of the Specific Relief Act, 1877. 

(3) The possession of a tenant for life is nut rendered adverse within the meaning of 
Act XV ol 1877 by a notice from the tenant that he claims to bo holding on a perpetual or 
hereditary tenure. 

Appeal from a decree (12th July 1897) of the High Court, reversing a deciee 
(31st December 1894) of the Sub ordin ate Ju dge of Shahab ad. 

^[Art. 91 

— I 

Description of suit. limTtatkm. ! 

To cancel or sot aside an inslru-j Three years When the facts entitling the plaim- 

mont not otherwise provided for. 1 tiff to have the instrument cancelled 

or set aside become known to him.1 


731 



i.L.R. 27 Cal. 152 BEKt febshad R6kBi i); 

f 

The appellant was the widow and executrix of the late Sir Badha PershaD 
Singh. K. c. I. E., Maharajah of Dumraon, who cptumenced proceedings on 
the 7th April 1893. The only respondent who appeared was Dudhnath Boy, 
the representative of a purchaser claitning upon the estate of the late Bam 
Oolam Baut ; other defendants in the suit having been relations of the latter. 

The present suit was for the recovery of the proprietary possession of 
village Dumra, part of the family zetnindari granted by the plaintiff’s ancestor, 
Jai Perkash Singh, on the 13th November 1836 to his nephew Barmeswar Baksh 
Singh for maintenance. The late Maliarajah was the third in succession 
from the grantor, having succeeded to the zemindari in 1871. 

In 1849 Dumra was conveyed by Barmeswar to Ram Golam Raut by an 
instrument purporting to be a dawami istemrari pottah or permanent lease. 
. Barmeswar also in 1857 executed an ikrarnama to Maheshwar Pershad Singh, 
the zemindar of that day, acknowledging his title to the village. 

The main question on this appeal was, to what interest in the village was 
Ram Golam entitled when he died in 1893, the respondent claiming title under 
him against the estate of the late Maharajah. The terms used in the pottah of 
1849 were “ pottah dawami.” 

The Subordinate Judge, Bahu Bhugwan Chunder Chatterjee, was of opinion 
that, as the conveyance of the i3th November 1836 was only a maintenance 
grant, the village was not granted for a perpetual, but only for a life estate, 
and that the property therein belonged to the inheritance of the zemindar 
at the time being on the death of Barmeswar. The Judge cited, as to the 
construction of grants for maintenance, Anmd Lai Singh Deo [158] V. 
Dheeraj Gtirrood Narayau Deo, (1850) 5 Moore’s I. A., 82, Salur Zamtndar v. 
Pedda Vakir liaju, (1881) I. L. R., 4 Mad., 371, Woodotj Adiiio Deb v. Makoond 
Narain Adiito Deb, (1874) 22 W. R.. 225, and Uddoy Adittya Deb v. Jaduhlal 
Adittya Deh, (1879) 1. L. R., 5 Cal., 113. As to the words relied on by the 
defendants as denoting perj^etuity. he cited TulsJu Pershad Singh v. Ram Narain 
Singh, (1885) 1. L. R., 12 Cal., 117 : L. R., 12 I. A., 205, and other cases therein 
referred to. 

He held that the village might iiave been resumed by the zemindar on 
the death of the tenant for life, but that Ram Golam was permitted to remain 
in possession. It was only on the death of the latter that limitation began to 
run His decision was, therefore, in favour of the plaintiff. 

The defendant, Dudhnath Roy, alone appealed to the High Court. The 
plaintiff with her co-executor filed cross-objections. A Division Bench 
(Trevelyan and Stevens, JJ.) in giving their judgment stated that the 
Counsel for tlie plaintiff “admitted that his client accepted rent from Ram 
Golam, and that the terms ol the lease under which Ram. Golam 
took were binding on his client.” Upon this admission they considered 
that the question for their determination was as to the construction to be 
placed on the pottah of the 25th February 1849. On this they held that the 
description of the pottah contained in it, as a “ dawami pottah,” was conclusive 
as to its construction and effect ; the meaning of the word “ dawami ” being 
perpetual. The Subordinate Judge’s decree was therefore reversed. 

On this apjteal, — 

Mr. J. D. Mayne and Mr. J. H, A. Branson, for the appellant, submitted 
that the High Court was wrong in holding that the pottah of 1849 could 
operate to confer, or was intended to confer, upon Ram Golam any interest 
greater than that which Barmeswar Buksh possessed under the maintenance 
grant of 1836. That interest was for the life of the latter only, and upon no 
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contention could the permission of the successive zemindars be said to have 
prolonged the estate of Ram Golam beyond his [ 159 ] life. It was error 
in the judgment of the 'High Court that they held that the acceptance 
of rent by the zemindars after the death of Barmeswar from Rum Golam 
had the effect of confirming the pottah of 1849 as a permanent and heritable 
tenure which would remain in force after the death of the lessor. It was 
arfact, no doubt, that rent had been accepted by the zemindars after the restora- 
tion of the village by the ikrarnama of 1855, and the subsequent death 
of Barmeswar. But the effect caused by that acceptance was a question of 
law in this case which had not been correctly answered below by reference to 
an admission of Counsel, even supposing it to have been made with the intent 
and understanding as stated by the High Court. At all events it was not 
relevant. If it was made, it went far beyond what the law would infer under 
the circumstances of the case from the acceptance of rent from a tenant. 
That acceptance did not involve that the terms of the lease were adopted, 
and had become binding upon the zemindar. It simply proved acceptance 
of Ram Golam as a tenant ; but for what period, if any period were 
fixed, whether at will, or from year to year, or for life, or in perpetuity, 
was left dependent on the interest of Barmeswar, and on the facts. There was 
no evidence that could be found sufficient to show Miat the Maharajah had 
absented to Ram Golam*s holding the village permanently, or that the pottah 
had been understood to convey a tenure in perpetuity ; though, us between 
Barmeswar and Ram Golam, the former made as permanent a lease as he 
could. As to the true construction and effect of sucli a pottah were cited 
Aniind Lai Singh Deo v. Dheeraj Gurrood NarayaiiDeo, (1850) 5 Moore’s I. A., 
82 ; Tulshi Pershad Singh v. Ram Narotn Singh, (1885) I. L. R., 12 Cal,, 117 : 
L. R., 12 I. A., 205 : and Modim Stulan Singh v. Eookc, (1897) J. L. R., 25 Cal., 
1 : L. R., 24 1. A., 164. As to the effect of the statements of Counsel in regard 
to the legal righls of a suitor Matlietvs v. Munster, (1887) L. R., 20 Q. B. T>,, 141, 
and The Tasmania, (1890) L. R., 15 App. Cal., 223, were referred to. 

Mr. </. W. Arathoon, for the respondent Dudhnath Boy, argued that the 
lease to Ram Golam of 1849 created a permanent and heritable right in 
him. The words of the pottah [ 160 ] were clear and distinct, being 
uncontrolled iiy any other expressions in the document. If the title of 
Barmeswar were held insufficient to support the interest created by the pottah, 
it remained that the instrument purported to create it, and that after the death 
of Barmeswar the Maharajahs had in succession accepted Ram Golam as a 
tenant holding under the terms of the pottah by their having received the 
precise amount of rent specified therein. That Ram Golam held as tenant in 
perpetuity was supported by the evidence on the record, and the admission 
made for the plaintiff was to the same effect. Reference was made to Bam 
Chunder Singh v. Madho Kumari, (1885) I. L. R., 12 Cal., 484 : L. R., 12 
I. A., 188 ; Mai din Saiba, v. Nagapa, (1882) I. L. B., 7 Bom., 96 : and Veiamher 
Baboo V. Dilmony Singh Deo, (1878) T. L. R., 3 Cal., 793. 

In regard to the questiog of limitation, the suit had been at first one 
claiming a declaratory decree. It was only on the death of Ram Golam, who 
was a defendant in that suit, that it was amended so as to become a suit for 
proprietary possession. Such a suit fell within the bar of Act XV of 1877; 
article 91. A suit of tho character of which this suit originally was might 
have been brought under section 39 of the Specific Relief Act, 1877, at any 
time after the death of the grantor of the pottah. Again, it was the fact that 
Ram Golam had constantly asserted his permanent title under the pottah, 
having set up that title in litigation in such a way as to constitute notice to the 
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Maharajah of a claim to hold adverse possession against him. The litigation 
referred to was carried on in 1879 more than twelve years before the Maharajah 
instituted this suit and there was nothing during that period to prevent 
him from suing to make good the title on which his representatives now claimed. 
That Ram Golam was a tenant in perpetuity was consistent with the fact of 
the Maharajah’s permission, and with the probabilities of the case. 

Counsel for the appellant were not called on to reply. 

The jud|ment of their Lordships was afterwards, on the 22nd July 1899, 
delivered by 

Lord Davey.'-This is an appeal from a judgment of the High Court of 
Calcutta reversing the previous decree of the [181] Subordinate Judge 
of Zillah Shahabad. The suit was instituted on the 7th April 1893 by the 
late Maharajah of Dumraon for the purpose of asserting his title to mouzah 
Dumra. As originally framed, the plaint sought only a declaration of the 
rights of the Maharajah after the death of one Ram Golam Rant who was the 
first defendant in the suit. On the death of Ram Golam in August 1893, the 
plaint was amended and a prayer for possession was added. The Maharajah 
died pending the suit, and his representatives were substituted in his place as 
plaintiffs. The Subordinate Judge made a decree in their favour, but the High 
Court reversed that decree and dismissed the suit with costs. The only appellant 
in the High Court was Dudlinath Roy, the representative of a purchaser from 
Ram Golam, and he is the only respondent who appears in this appeal. The 
question in this appeal turns in the first instance on the construction of a deed, 
dated the I3th November 1836, by which a former Maharajah, Jai Perkash, 
granted the village in question with others to his nephew Lai Barmeswar 
Baksh. In the view which their Lordships take of the case, the construction 
of the other instrument referred to, being a pottah dated the 25th February 
1849 by Barmeswar in favour of Ram Golam, is unimportant. It was con- 
tended on behalf of the surviving plaintiff and present appellant that the first 
deed created only an interest for life in Barmeswar. In consequence of an 
admission said to have been made by Counsel, tlie learned Judges in the High 
Court did not find it necessary to express any opinion on the construction of 
the first deed, or, as they dismissed the suit on other grounds, on the defence of 
limitation, and indeed they decided the case entirely on the construction of the 
pottah. Their Lordships, for reasons wliich will presently appear, cannot agree 
with this mode of dealing with the case. 

Their Lordships will not discuss at length the terms of the grant to Barmes- 
war which was expressly made “ in lieu of maintenance.” It was therefore 
pnyna facie resumable on the death of the grantor in accordance with the law 
laid down in the cases cited by the Suliordinate? Judge. It contains no words 
purporting to grant a perpetual interest, and as Barmeswar died childless, it is 
unnecessary to say whether his family would have taken the benefit of it if not 
resumed. On the 27th January [162] 1857, Barmeswar executed an ikrarnama, 
by which he declared that as large arrears of Government revenue payable by 
him under the terms of the grant had fallen due to the then Maharajah Mahes- 
war, and as after his death the property according to the custom would revert 
to the estate of the Raj, and as a money allowance suflicient for his maintenance 
had been granted, he surrendered all the melials which had been given to the 
declarant in lieu of maintenance to Maheswar, who was then the Maharajah in 
pessession of the Raj. Barmeswar died sliortly afterwards without issue. 

The pottah, however, in favour of Ram Golam is dated the 25th February 
1849, and therefore several years before this surrender. It is described as a 
'' permaiseat pottah in favour of Ram Golam Raut.” It states that ** mouzah 
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Dumra, pergunnah Danwar, tuppa Bisi, has been granted under permanent 
lease at a fixed annual rental of Co/s Rs. 200, from the beginning of 1256 F., 
together with malwajhat, sair wajhat and all habubat by Lai Raheb, 
the proprietor thereof,” and after divers provisions for due cultivation and 
management, such as are usually inserted in instruments of this character, 
it concludes in the following words: “ For this reason these few words are put 
down in writing by way of pottah dawami that they may be of use when 
required.” 

Barmeswar could not of course transfer to Ram Golam a larger intero'^t 
in the mouzah than he himself had. Rarn Golam’s tenure therefore camo to 
an end at latest on Barmeswar’s death, but he was left in possession hy the 
Maharajah Maheswar, paying the same rent of Rs. 200 as fixed by the pottah. 
The Maharajah Maheswar abdicated in 1868, and died in 1871. He v.as 
succeeded by his son, the late Maharajah Sir Pershad Singh. On his accession, 
Sir Pershad Singh might have resumed the mouzah or have made afresh 
grant either on the terms of the pottah or otherwise, or have allowed 
Ram Golam to remain in possession paying a rent. But as the pottah was void 
as against him, and not voidable only, the mere receipt of rent by him, though 
of the same amount as that fixed by the pottah, would not have the effect 
of confirming the pottah in its entirety. The High Court seem to have 
understood Counsel to have admitted [163] that receipt of rent by the Maharajah 
operated as a confirmation of the pottah, and the only question therefore which 
remained w’as the construction of the pottah. In the opinion of their Lord- 
ships this admission, if correctly understood, was eironeous in point of law, 
and does not preclude the Counsel for the appellant on this appeal from claim- 
ing his client’s legal rights. What happened was that Ham Golam was allow^ed 
to remain in possession at his former rent. The Maharajah indeed subsequently 
contended that the rent should be Rs. 201, but that probably proceeded from 
a mistake made by his officers, and in the opinion of their Lordships nothing 
turns upon it. If matters rested tlioie, their Lordships think there could be no 
doubt that whatever was the interest which the pottah purported to grant 
Ram Golam was in fact a mere tenant-at-will of the Maharajah and could not 
set up the pottah against him, except for the purpose of showing the amount 
of his rent. The parties, however, are in conflict as to the circumstances under 
which Ram Golam was allowed to remain in possession, and as to the legal 
effect of certain subsequent proceedings upon which the respondent founds his 
plea of limitation. 

Four witnesses, whose credit was not directly impeached, deposed to oral 
applications by Ram Golam to the officers, first, of Maharajah Mahesw’ar, and 
subsequently of the late Maharajah, that he might be allowed to hold the ticca 
granted to him by Barmeswar for his lifetime, and that the successive Maha- 
rajahs consented to do so, but no writing was passed. In the year 1879 Ram 
Golam commenced a suit against a tenant of the mouzah for arrears of rent, 
and in his claim he alleged that he held Dumra in perpetual istemrari mokur- 
rari. Thereupon the Maharajah presented a petition of objection, in which he 
stated that the plaintiff had no mokurrari istemrari pottah, but, on the contrary, 
the mouzah was held by him under a grant to him subject to the condition of 
service terminable at the pleasure of the proprietor for his maintenance without 
any tide, and the fixed rent was taken as a matter of grace and as customary. 
He (Ram Golam) was described by the word “ malguzar ” and the petitioner 
prayed to be made a defendant. The Maharajah was ordered tc be made a 
defendant as prayed, but there is no evidence of any further proceedings in 
that suit. On the 29th May 1885 the Maharajah [164] commenced a suit 
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against Bam Golam for recovery of arrears of rent. In his plaint he alleged 
that inouzah Dumra had been for a very long time continuously held on lease 
by the defendant for hervice on an annual rental besides road and public work 
cesses. In the course of the suit tlie plaintiff's pleader stated that the ticca 
was by verbal contract held from Barmeswar by the defendant, and subsequently 
after consulting his client that it appeared that a terminable lease was granted 
(not stating by whom) to the defendant on the condition that this lease would 
continue as long as the defendant remained in the service ; when he ceased to 
be servant the lease would cease to exist, and there was no special time. The 
defendant (Ram Golam) in his written statement denied that he ever took any 
tic:a from the then plaintiff, and alleged that Barmeswar, under a registered 
perpetual mokurrari isteinrari pottah, made a permanent settlement with the 
dof 'indant in respect of the said mouzah on an annual rental of Bs. 200, and that 
li 3 was in possession by virtue of the same perpetual pottah. The Subordinate 
Judge hold (quite correctly) that it was not necessary to decide in that case 
whether the defendant was the mokurraridar or ticcadar of the mouzah, and that 
question was left open. But lie decided that the defendant held at the rent of 
Bs. 200 fixed by the pottah and passed a decree for the plaintiff on that basis. In 
his plaint in the present suit, the Maharajali alleged that on the death of 
Barmeswar all his maintenance properties reverted to the Baj, and that, as Bam 
Golam was a very faithful servant of Barmeswar, the Jai Nushin did not think 
fit to resume the property, and he allowed the mokurrari to remain in the 
possession of Ram Golam during his lifetime. 

The Subordinate Judge has held that the evidence of the four witnesses 
mentioned above is unreliable, i,e., (as their Lordships understand him) taken 
by itself. For he found that from the evidence, the circumstances and conduct 
of the parties, Bam Golam was allowed to enjoy the village as a mokurrari 
tenant for his life and not as a tenant-at-will. Their Lordships agree in this 
finding. Both in his petition to be allowed to intervene in the suit of 1879, and 
in his own suit in 1885, the Maharajah alleged that Bam Golam was holding 
unlersoine form of verbal grant or lease and license, though his pleader in 
1880 stated the tenure to be held at his pleasure, and in 1885 that there was 
no special term. On [165] the other hand it is obvious, from the proceedings 
in the previous suits, that the Maharajah was dissatisfied with Ram Golam as 
a tenant* and it is inexplicable why he sliould not have sued for recovery of 
possession of the mouzah as he might have done on any construction of the 
pottah of 1849, instead of suing only for arrears of rent, unless it was known 
that Ram Golam had been allowed to hold the mouzah for his life. If this be 
so, no suit could have been brought for recovery of possession until Ram 
Golam 'a death. 

Their Lordships will fiow consider the plea of limitation. It is put by 
the respondents’ Counsel in two ways : First, it is said that the Maharajah 
Maheswar, and afterwards Sir Persliad Singli, might, on the appellant's own 
showing, have sued for a declaration of his right to possession on Ram Golam's 
death under section 39 of the Specific Belief Act at any time after Barmeswar’s 
death, and that this suit as originally framed was in fact one of that character, and 
further that such a suit was barred by article 91 of the Schedule to the Limi- 
tation Act. It is sufficient answer to this argument to say that, though such an 
action might have been brought, the Maharajah was not bound to bring it, 
*and there was no necessity for him to do so. According to their Lordships" 
view the pottah (whatever its construction) had become a spent instrument, 
and had no longer any vitality as a grant of the property. As has been already 
pointed out, this suit was tried, not on the original plaint, but on the amended 
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plaint which asks for possession. Secondly, it was argued that the plaint in 
the action of 1879 was notice to the Maharajah that Earn Golam asserted a 
perpetual istemrari mokurrari title to the mouzah, and from the time when 
the Maharajah admitted notice of that assertion of right by tiling his petition 
of objection, Earn Golam's possession became adverse, and time began to run 
against any suit for recovery of possession. Their Lordships are not prepared 
to acquiesce in this reasoning as applicable to the circumstances of this case. 
All that the plaint of 1879 gave the Maharajah notice of was that Earn Golam 
claimed to be holding on an istemrari mokurrari tenure, and not under any 
title derived from the Maharajah himself. But, as pointed out by the Subor- 
dinate Judge, an istemrari mokurrari tenure is not necessarily a perpetual 
hereditary tenure, and the [166] plaint of 1879 was not therefore a notice to 
the Maharajah that he claimed to hold as a tenure of that character. 

Their Lordships, however, think that the argument fails on a broader 
ground. They have already expressed their opinion that Earn Golam was at 
that time entitled to hold the inouzah for Ins life, and that no suit for possession 
could then have been brought against him. And tliey do not think that a mere 
notice by a person holding for his life that he claimed to be holding on a per- 
petual or hereditary tenure would make l)is possession adverse within the meaning 
of the Limitation Act, so ns to bar a suit for possession on the expiration of the 
11:0 tenancy. Even if, therefore, the plaint of 1879 did convey the notice which 
the respondent attributes to it, tlieir Lordships do not think it would support 
the defence of limitation. Their Lordships, taking this view, are not called upon 
to decide what interest the pottah, according to its true construction, purported 
to conler. The learned »Judgos in the Higli Court differing from the Subordinate 
Judge have held that it purported to give the grantee a perpetual hereditary 
interest, and they base their decision on the use of the word ‘dawami.” Whether 
the use of this word necessarily imports a perpetual hereditary interest, or 
whether, notwithstanding the use of the word “ dawami,” it may be held that 
upon the considerations of the object and provisions of the pottah, as well as 
the surrounding circumstances, the intention to grant a perpetual lease does not 
sufficiently appear, is a question of some difficulty and remains unaffected if 
it ever arises again by any decision of the Board. 

Their Lordships will, therefore, humbly advise Her Majesty that the 
decree of the High Court be reversed, and instead thereof the appeal to that 
Court should be dismissed with costs. The respondent, Dudhnath Eoy, will pay 
the costs of this appeal. 

Appeal allowed. 

Solicitors for the Appellant : Messrs. Burton, Yeates d' Hart. 

Solicitors for the Eespondent: Messrs. Dnlhmore & Son. 

C. B. 

NOTES. 

[I. A maintenance grant is prima facie one for life only : — (1901) 1 C.L.J., 517 ; (1^05) 
9 C.L.J., 20 ; (1902) 6 C.W.N., 796. 

II. A tenant, during the tenancy, cannot prescribe for a higher title than that under 
which he obtained possession : — (1902) 29 Mad., 907 ; (1900) 24 Mad., 246 ; (1903) P.R., 56; 
(1904) 7 O.O., 187 ; (1904) 7 O.C., 372 ; (1905) 9 C.W.N., 292 ; (1907) 12 C.W.N., 09 ; (1906) 
4 O.L.J., 399 ; (1912) 39 Cal., 439 ; (1910) 37 Mad., 1. 

III. An istemrari mokurrari tenure is not necessarily a perpetual hereditary tenure ; — 
(1902) 30 Cal., 20. 

lY. A party is not bound by an erroneous admission by Counsel on a point ot law 
(1904) 31 Cal., 426 ; (1906) 11 C.W.N., 340 ; (1907) 7 C.L.J., 162. 

Y. A void document is incapable of being confirmed or ratified ; — (1908) 12 C.W.N., 
1066 : 8 C.L.ir., 261.1 
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[167] APPELLATE CIVIL. 

The 18th July, 1899. 

Present : 

Mr. Justice Ghose and Mr. Justice Stevens. 


Ram Autar Singh and another Defendants 

versus 

Sanoman Singh and another Plaintiffs.^ 


Jurisdiction of Civil Court — Bengal Tenancy Act {VIII of 1885), 
sections 107 and 108 — Landlord and tenant — Record of 
rights — Decision of a Revenue Officer. 

Ad order made by a ReveDue Officer under section 107 of the Bengal Tenancy Act, 
determining the rent payable for a holding, has the force of a decree ; and when not set aside 
by appeal or otherwise, cannot be questioned in a Civil Court. 

The plaintiffs, Sanoman Singh and another, brought a suit for rent against Bam 
Autar Singh and others, claiming rents for three holdings lying within their 
putti, at the following rates : (1) for a mourasi holding, at the rate of 
Rs. 30-13-6 per annum up to 1302 F. S., and at the rate of Rs. 29-1-0 for 1303 
F. S. ; (2) for a holding purchased from one Lakhia, at the rate of Rs. 19-0-6 
per annum ; (3) and for a holding purchased from one Gunga Ram at the 
rate of Rs. 3-35-0 per annum. The defendants pleaded that the jama in each 
case was less than what was claimed by the plaintiffs, and also pleaded payment. 

During the preparation of a record of rights under the Bengal Tenancy 
Act, there was a dispute as to the amount of rent payable in respect of the 
said mourasi holding, and the Revenue Officer decided that the annual rent 
was Rs. 29-1-0, apparently with effect from the year 1303 F. S. The decision 
was affirmed on appeal. 

The first Court found that, as regards the mourasi holding, the decision of 
the Revenue Officer was final ; that the jama of the second holding was as 
claimed by the plaintiffs, but that the jama of the third holding was as admitted 
by the defendants ; but holding that the plea of payment was established, 
that Court dismissed the suit. 

On appeal, the Subordinate Judge agreed with the lower Court [ 168 ] as 
to the rent of the mourasi holding, as well as of the second holding above 
mentioned. He further held that the jama of the third holding was as claimed 
by the plaintiffs, and, disbelieving the plea of payment, decreed the suit. 

The defendants Nos. 1 and 2 appealed to the High Court. 

Babu Akshya Kumar Banerjee for the Appellants. 

Babu Umakali Mukerjee, and Satish Chandra Ghose, for the Respondents. 
The judgment of the High Court (Ghose and SteYens, JJ.) was as 
follows : — 

The learned Vakil for the appellant has very fairly stated his case ; but it 
appears to us that there is really no ground for our interference with the 
judgment of the Court below. 

* Appeal from Appellate Decree No. 2320 of 1897, against the decree of Babu Brij 
Mohun Prasad, Subordinate Judge of Tirhoot, dated the 29th of June 1697, reversing the 
decree of BabuTarak Nath Dutt, Munsif of Hajipur, dated the 24th of Deconber 1896, 
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The only question of law that arises in this appeal is as regards the binding 
effecti of the order of the Bevenue Officer made under section 107 of the 
Bengal Tenancy Act in respect of the rent of what is described in the proceed- 
ings in this case as the mourasi jote. The Revenue Officer, under the provi- 
sions of that section, determined that the jama payable for the said jote 
was Rs. 29-1 anna. This determination, according to section 107, has the 
force and effect of a decree of a Civil Court in a suit between the parties. That 
section, as also section 108 of the Act, lay down how a decision of a Revenue 
Officer may be questioned or set aside ; and when the decision of the Revenue 
Officer with which we are concerned was not set aside, by appeal or otherwise, 
it must be taken that his determination as to the /ama payable for the jote in 
question is final. This is the view that was accepted by a Divisional Bench 
of this Court in the case of Joypal Dhobi v. I'alukdhari Das, (1898) 2 C. W. N., 
491. (See also GokhulSahu v. Jodu Nundun Roy, I. L. R., 17 Cal., 721 — Rep.), 
a view with which we concur. 

As regards the rent of the other jamas, we think that the Appellate Court 
has come to a right conclusion, and so also as regards the plea of payment 
raised by the defendants. 

Upon these grounds we think this appeal fails, and we dismiss it with costs. 

M. N. R. Appeal dismissed. 


NOTES. 

[See also (1902) 30 Cal., 339.] 


[169] The 24th July, 1699. 

Present : 

Mr. Justice Rampini and Mr. Justice Pratt. 
Amarendra Nath Ghatterjee and another, minors, by their mother and 


guardian Dakshabala Debi Defendants 

versus 

Kashi Nath Ghatterjee Plaintiff.’*' 


Will --Acknowledgment of signature by testator — Attestation — 

Witness — hidian Succession Act (X of 1865), section 50. 

The signature of a testator at the commencement of his will, when thewitneuses atteete 
it, and his admUsion to the attesting witnesses that the paper which they attest is his last 
will, constitute sufficient acknowledgment of his signature to his will, even though the 
w itnesses do not see him sign i t, or observe any si gn ature to the paper vvhi^ they a ttest. 

* Appeal from Original Decree No. 250 of 1893, against the decree of J. Windsor, Esq. 
District Judge of Burdwan, dated the 6th of May 1896. 
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The registration of his will by a testator and his signature to the certificate of admission 
of execution, testified by the signatures of the Sub- Registrar, and of a witness is sufficient 
attestation to satisfy the requirements of section 50 * of Act X of 1865. 

Manickbai v. Harjyiasji Bomanji, (1897) I. L. R.. 1 Bom., 547 Hurro Sundari Dahia v. 
Chunder Kant Bhuttackarjee, (1880) I. L. R., 6 Cal., 17 ; and Niiye Oopal Sircar v. 
Nagendra Nath Milter Mozumdar, (1885) 1. L. R., 11 Cal., 429, referred to and followed. 

This was an application made by Kashi Nath Chatterjee to obtain probate of 
the will of his lather Jadab Chandra Chatterjee, who died in April 1894. 
The will was written by the testator and his signature appeared at the com- 
mencement of the will on tlie right hand corner. It was in evidence that the 
testator told the witnesses before they attested it that the paper which they 
attest is his will, but that he did not sign it in their presence nor did they see 
his signature when attesting it. The will was registered by the testator, and 
on the back of the will was the signature of the testator to the certificate of 
admission of execution testified by the signature of the Sub-Eegistrar and of 
one of the attesting witnesses. The grant of probate was opposed mainly on 
the ground of undue execution. 

The Court of First Instance held that, although the signature of the 
testator on the right hand corner of the will was not there when 
[170] the witnesses attested it, yet it was duly executed, because the will was 
written by the testator himself, the signature at the beginning of the will was 
in the testator’s handwriting, the testator told the witnesses that it was his 
will, and also because the testator registered the will and signed his name on 
the back before the Sub-Registrar, and in the presence of another witness. 

From this decision the caveators appealed to the High Court, 

Babu Karuna Siiidhu Mukerjee, and 3abu Lai Mohan GangtiU, for the 
Appellants.— The case of Manickbai v. Hormasji Bomanji, (1897) I. L. R., 
1 Bom , 547, does not apply, because in that case the Court was satisfied that 
the signature was there before attestation though the witnesses did not see it, 
whilst here the lower Court has found that the signature of the testator was 
not there before attestation. Hence there was an undue execution. 

Babu Nalini hanjan Chatterjee for ihe respondent contended that the 
lower Court was not right in finding that the signature was not thjre before 
attestation as there was no evidence to that effect ; and further the registration 
of the will by the testator, and his signature testified by the signature of the 
Sub-Registrar and of the witness was sufficient to satisfy section 50 of Act X of 
1865. SeeUurro Sundari Dabia v. Chunder Kant B hut tacharjec, (1880) I. L. R., 
6 Cal., 17, and Nitije Gopal Sircar v. Nagendra Nath Miller Mozumdar, (1885) 
I. L.^,J^1^^.J^2^ 

* [Sec. 50: — Every testator, not being a soldier employed in an expedition, or engaged 
Execution of uuprivi- in actual warfare, or a mariner at sea, must execute bis will 
leged wills. according to the following rules : — 

First. — The testator shall sign or shall affix his mark 
to the will, or it shall be signed by some other person in bis presence and by bis direction. 

Second . — The signature or mark of the testator or the signature of the person signing 
for him shall be so placed that it shall appear that it was intended thereby to give effect to 
the writing as a will. 

Third. — The will shall be attested by two or more witnesses, each of whoni must 
haye seen the testator sign or affix hi.s mark to the will, or have seen some other person 
sign the will in the presence and by the direction of the testator, or have received from 
the testator a personal acknowledgment of his signature or mark, or of the signature of 
such other person ; and each of the witnesses must sign the will in the presence of the 
testator, but rt. shall not be necessary that more than one witness be present at the same 
time, and no particular form of attestation shall be necessary.] 
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The judgment of the High Court (Rampini and Pratt, JJ.) was 
as follows : — 

This is an appeal against the decree of the District Judge of Burdwan, 
dated the 6th of May 1898, granting letters of administration, with a copy of 
the will annexed, to the petitioner. 

The case relates to the will of one Jadab Chandra Chatterjee who died in 
April 1894, and he is said to have executed the will on the 22nd of November 
1883. The will, now in dispute, is therefore about fifteen years old. It is 
admitted that the will was written by Jadab Chandra Chatterjee; but, for the 
defendants, it is urged that it is not a valid will under section 50 of the Indian 
Succession Act. 

The District Judge has found that the will was duly executed [171] 
by the testator. He finds further that the signature on the right hand 
corner of the will was not there when the witness signed ; but that it was duly 
executed for two reasons, — that the will was written by the testator him- 
self; that the signature at the beginning of the will is in the testator's hand- 
writing, and it is in evidence that Jadab told the witnesses that this was his 
will ; and, second, that the testator registered the will and signed bis name on 
the back before the Sub-Registrar and in the presence of another witness. 

Now, the learned pleader for the appellants, who are the minor grandsons 
of the testator, contends that neither of these signatures is sufiicient to comply 
with the provisions of section 50 of the Indian Succession Act. 

We think, however, that there has been a sufficient compliance with the 
provisions of the Act, and that we should confirm the finding of tlie lower 
Court. It is perfectly clear that the testator wrote this will, and that his signa- 
ture was at the commencement when the witnesses signed, and he admitted to 
several of the witnesses that this was his last will and testament. And we hold on 
the authority of the case of JJantckhai v. Ilormanji Bovianjt, (1877) I. L. R., 
1 Bom., 547, that this is a sufficient acknowledgment of the testator's signa- 
ture, aud that, therefore, the will is duly signed. We also think that the 
registration of the will before the Registrar is a sufficient acknowledgment of 
the testator’s signature. It will bo seen that on the back of the will there is 
the signature of the testator to the certificate of admission of execution, and 
this is attested by the signatures of the Sub-Registrar and of Nilmadhub 
Mukerjee. No doubt Nilmadhub says that he did not see Jadab sign the will ; 
but we think that there can be no doubt that the testator must have admitted 
execution of the will before the Sub-Registrar, and that Nilmadhub signed when 
be did as admitting that the testator had admitted the execution of the will 
before him. 

We think then that there has been a sufficient acknowledgment of the 
will. In this view we are supported by the decisions in Hurro Sundari Dabia 
V. Chunder Kant Bhuttacharjee, (1880) I. L. R., 6 Cal., 17, and [172] Nitye 
Oopal Sircar v. Nagendra Nath Mitter Mozumdar, (1885) I. L. R., 11 Cal., 429, 
and an unreported case, Appeal from Original Decree, No. 230 of 1892, decided 
on the 17th May 1892, by Gho8E and Gordon, JJ. 

For all these reasons wo think that the will in this case has been sufficiently 
proved, and we dismiss the appeal with costs. 

M. R. M. Appeal dismissed, 

NOTES. 

[ See also (1912) 16 Rom. L. R., 209.] 
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[27 Gal. 172] 

OfilMINAL EEVISION. 

The 29th August, 1899. 

Pbesent : 

Mr. Justice Eampini and Mr. Justice Pratt. 

Satis Chandra Das Bose ....Petitioner 

versus 

Queen-Empress Opposite Party.^ 

Sessions Judge, Power of — Criminal Procedure Code (V of 1898), section 423, 
clause (b) — Power of Appellate Court to order a retrial. 

A conviction and {sentence under section 211 of the.Pcnal Code, by a Magistratelhaving 
jurisdiction to try the case, was on appeal set aside, and a new trial under the same section 
was directed by the Sessions Judge. It was contended that the power to order a new trial 
under section 423, clause (6), of the Criminal Procedure Code could only be exercised when 
the conviction and sentence was set aside for want of jurisdiction in the trying Magistrate. 

Held, that there is nothing in section 423, clause (6) of the Code to limit the power of an 
Appellate Court to order a retrial. 

Queen-Empress v. Maula Bnksh, (1893) I. L. R., 15 All., 205, and Queen- Empress v. 
Jabanulla, (1896) I. L. B., 23 Cal., 975, followed. Qtieen-Empress v. Sukha, (1885) 
I. L. B., 8 All., 14, disapproved of. 

The petitioner was convicted by the Deputy Magistrate of Burdwan of 
an offence under section 211 of the Penal Code. On appeal, the Sessions 
Judge set aside the conviction, because he was of opinion that much necessary 
evidence had not been adduced and much documentary evidence not exhibited, 
and that a full and complete enquiry into the real facts was advisable, and 
|[17S3 ordered that tlie case should be tried de novo under the same section. 
The petitioner obtained a rule to show cause why the said order should not be 
set aside on the ground that the Sessions Judge had not exercised his discre- 
tion properly in remanding the case after the prosecution had had full oppor- 
tunity of proving the case. 

Mr. P. L. Roy, and Babu Euro Prosad Chatterjee, for the Petitioner, 

Mr. M. Ilossein, and Babu Nogendra Nath Mitter, for the Crown. 

The judgment of the High Court (Rampini and Pratt, JJ.) was as 
follows : — ' 

This is a rule calling on the District Magistrate to show cause why the 
order of the Sessions Judge, directing a retrial in this case, should not set 
aside. 

The facts of the case are that the petitioner was convicted by the Magis- 
trate of an offence under section 211 of the Penal Code and discharged of 
offences under section 468 and 471. He appealed to the Sessions Judge, who 
set aside the conviction and sentence under section 211 of the Penal Code, but 
directed that the case under section 211 of the Penal Code should be retried. 

* Criminal Revision No. 542 of 1899, .made against the order passed by W. H. Vinoent, 
Esq., Sessions Judge of Burdwan, dated the 19th of June 1899. 
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# 

It is now urged that the Sessions Judge bad no power to pass such an 
order, and that the power tp order a new trial conferred on him by section 423 
(l) (6) can only be exercised when the conviction and sentence is set aside for 
want of jurisdiction in the Magistrate who has tried the case. In support of 
this contention, the remarks of Brodhurst, J., in Queen- Empress v. Sukha, 
(1885) I. L. R, 8 All., 14, have been cited. These remarks are, however, obiter 
dicta, and as regards the point decided in the case, viz., as to the power of an 
Appellate Court to order the committal of cases to the Court of Sessions, the 
decision has been dissented from in the cases of Queen-Empress v. Maula Baksh, 
(1893) I. L. E., 15 All., 205, Queen-Empress v. Abdul Bahaman, (1891) I.L.K., 
16 Bom., 580, and Misri Lai v. Bajpie, (1895) I. L. E., 23 Cal., 350. 

[174] On a consideration of the terms of section 423 (1) (5) (1), we think 
there is nothing to limit the power of an Appellate Court to order a retrial. 
This seems to us to be expressly laid down in the case of Quean-Empress v. 
Maula BaJcsh, (1893) I. L. E., 15 All., 205, where it is said : “ We find nothing 
in section 423 of Act X of 1882 to limit the power of the Sessions Judge to do 
any of the acts which he, as an Appellate Court, is empowered to do by sub- 
clause 1 of clause (5) of section 420.” Again, in Queen-Empress v. Jabanulla, 
(1896) I. L. E., 23 Cal., 975, it is said : “ Section 423, clause (5), has no such 
restriction imposed upon it. There is under that clause only one restriction 
to the power of the Appellate Court on an appeal from a conviction, and that 
is that it cannot enhance the sentence.” We may add that the ground taken 
in this rule by the learned Coansel for the appellant was not taken in the 
written petition to tiiis Court. The question raised in the petition is as to the 
discretion of the Judge in remanding the case after the prosecution had had full 
opportunity of proving their case. 

We are accordingly of opinion that there is no legal defect in the order 
passed by the Sessions Judge in this case, and we discharge the rule. 

S. C. B. 

NOTES. 

[This was followed in (1913) 41 Cal., 350 ; (1912) 40 Cal., 163 ; (1910) 34 Mad., 545 ; 
(1911) 35 Mad., 243 ; (1911) 34 All., 115 ; (1902) 7 C.W.N., 801.] 
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[87 Cal. 174] 

The 3rd October^ 1899, 

Present : 

Mr. Justice Sale and Mr. Justice Stanley. 


Ishati Chandra Kalla and another Petitioners 

versus 

Dina Nath Badhak Opposite-Party.’^ 


Criminal Procedure Code (V of 1898), section 622 —Restoration of possession 
of property— Use of criminal force— Penal Code (Act XLV 
of 1860), section 350, 

In order to support nn order under section 6‘22 of the Criminal Procedure Code (V of 
1898) there must be a finding that the dispossession was by the use of criminal force as 
defined in section 350 of the Penal Code* 

Bam Chandra Boral v. Jiiyandrta, (1897) I. L. R., ‘25 Cal., 434, approved of. 

[175] On the 8th of Jane 1 899 the opposite party lodged a complaint against 
the petitioners in the Court of the Sub-divisional Magistrate of Uluberia, 
charging them with having committed trespass. The Magistrate convicted the 
petitioners under section 448 of the Penal Code and sentenced them to pay a 
fine of Es. 10 each, and also passed an order, under section 522 of the 
Criminal Procedure Code, restoring possession of the disputed property to the 
opposite party, hut there was no finding that the dispossession complained of 
was attended by criminal force. 

Mr. M, Huq for the Petitioner. 

Babu Boidya Nath Diitt for the Opposite Party. 

The judgment of the High Court (Sale and Stanley, JJf.) was as 
follows : — 

We think that this rule must be made absolute, and our reason for so 
thinking is that there is no sufficient finding that the dispossession complained 
of was attended by criminal force such as is contemplated by section 522, Code 
of Criminal Procedure. According to the ruling in Ram Chandra Boral v. 
Jityandria, (1897) I. L. R., 25 Cal., 454, in order to support an order under 
section 522 of the Code of Criminal Procedure, there must be a finding that the 
dispossession was by the use of criminal force as defined in section 350 of the 
Indian Penal Code. There has been no such finding here, and the result is 
that the order made under section 522 of the Code of Criminal Procedure must 
be set aside and the rule made absolute. 


S. C. B. 


NOTEB. 


[ See also 5 C.W.N., 250 ; 25 All., 341 ; 26 Mad., 49 ; (1914) 23 I.C., 483 (Punjab).] 


* Criminal Revision No. 633 of 1899, made against the order passed by Babu 
M« C. Ghose, Deputy Magistrate of Uluboria, dated the 10th of July 1899. 
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BAEHAL BAJA V. KHIBODE PERSHAD DUTT [1899] l.L.R. 27 Cal. j[76 

[27 Cal. 176] 

The 1 7th July, 1899. 

Present : 

Mr. Justice Prinsep and Mr. Justice Hill. 

Eakhal Baja Petitioners 

versus 

Khirode Pershad Dutt Opposite-Party." 


Sentence — Enhancement of Sentence — Criminal Procedure Code (V of 1898), 

5 . 428 — Alteration of sentence on appeal — Effect of alteration. 

A sentence of three months’ imprisonment was on appeal altered by the Sessions Judge 
to one month’s imprisonment with a fine of Rs. 20, or in default of payment to 15 days* 
rigorous imprisonment. This alteration of [176] sentence was hold not to amount to an 
enhancement of the sentence such as was contrary to the terms of section 123 of the Criminal 
Procedure Code. 

No general rule can be laid down to determine what is or is not an enhancement of 
sentence when only a portion of a sentence is altered to a punishment of a lesser degree of 
Severity. In each case the Court has to consider what is the effect of the alteration. 

Queen- Kmprsss \. Chagan Jagannalh, (1898) I. L. R., 23 Bom., 439, dissented from. 

The petitioners were convicted under section 147 of the Penal Code and 
sentenced to three months’ rigorous imprisonment. On appeal, this sentence 
was altered by the Sessions Judge to one month’s rigorous imprisonment and 
a fine of Bs. 20, and in default of payment to further like imprisonment for 15 
days. The petitioners moved the High Court, and a rule was granted for the 
purpose of considering whether this alteration of sentence amounted to an 
enhancement such as was contrary to the terms of section 423 of the Criminal 
Procedure Code. 

Mr. P. L. Roy, and Babu Dasarathi Sanyal, for the Petitioners. 

Mr. S. P. Sin/ia,and Babu Sirish Ghunder Chowdry, for the Opposite-Party. 

The judgment of the High Court (PriuBep and Hill, JJ.) was as follows: — 

In this case the Magistrate sentenced the petitioners to three months’ 
imprisonment. On appeal, this sentence was altered by the Sessions Judge to 
one month’s imprisonment with a fine of Rs. 20, or in default of payment to 
15 days’ rigorous imprisonment. 

A rule was granted by us to consider whether this alteration of sentence 
amounted to an enhancement of the sentence such as was contrary to the terms 
of section 423, Code of Criminal Procedure. Our attention has been drawn to 
the case of Queen-Empress v. Chaqan Jagannath, (1898) I. L. R., 23 Bom., 439, 
as well as to a case in the Allahabad High Court, Qmen-Empress v. Isnri, 
(1894) L L. R., 17 All., 67, referred to in that jadgmont. We £od 
it impossible to lay down any general rule to determine what is or is not 
an enhancement of sentence, when only a portion of a sentence is altered 
[177] to a punishment of a lesser degree of severity as in the case before us/ 
Mr. Roy, who appears in support of the rule, contends that an Appellate Court 
is not competent, under section 423, to pass a sentence such as is now under 
eonsideration ; that is to say, an Appellate Court cannot modify a substantive 
sentence of imprisonment by directing that, for a portion of that term of 

* Criminal Revision No. 446 of 1899, made against the order passed by B. L. Gupta, 
Esq., Sessions Judge of Hooghly, dated the Brd of Juno 1699. ’ 


18 CAL.— 94 
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imprisonment, a sentence of fine shall be subsfcituted. He contends that to 
reduce a sentence,” as provided for by section 423, clause (A), is to lessen the 
particular punishment in the sentence, and that to alter the nature of the 
sentence ” is to pass sentence of a lesser degree of punishment — that is, to 
alter the sentence as a whole ; that an Appellate Court can convert a sentence 
of imprisonment into one of fine, but that no power is given to alter the 
nature of the sentence in part so as to leave the nature of the unaltered part 
unchanged. 

We cannot accept this interpretation of the meaning of an alteration of 
Igientence. As we read section 423, clause (b) (3), there is nothing to prevent 
an Appellate Court from altering a portion of a sentence under appeal so long 
as it does not thereby enhance the same. Such an alteration would as a matter 
of fact be both a reduction and alteration of the original sentence, and it would 
not necessarily be an enhancement. What does or does not amount to an 
enhancement depends, in our opinion, on the terms of the alteration. We are 
not prepared to accept the principle on which the learned Judge of the 
Bombay High Court proceeded, for it may be that the fine imposed in substi- 
tution for a portion of a sentence of imprisonment may be so heavy as to 
make the altered sentence really an enhancement of the original sentence. 
It is also undesirable, in determining such a matter, that the alternative term 
of imprisonment imposed on default should be taken into consideration. That 
is not the real sentence, but a sentence that, under certain circumstances, may 
be made the sentence. Moreover the law (section 70, Penal Code) does not 
release a person who has undergone such an alternative sentence of imprison- 
ment from liability to pay the fine. It is sufficient for us in this case to hold 
that such an alteration of sentence is not necessarily an enhancement. In 
each case it would be for [178] the Court of Bevision, which is called upon 
to determine whether there has been an enhancement of sentence, to consider 
what is the effect of the alteration. In the present instance, we think that 
the substitution of a sentence of fine of 20 rupees for two months’ rigorous 
imprisonment cannot be regarded as an enhancement of sentence. The Sessions 
Judge certainly did not regard his order as an enhancement of the sentence, 
and we have no doubt that the petitioners themselves would not consent to 
receive the original sentence in substitution of that which has been passed. 
The rule is therefore discharged. 

S. C. B. 


NOTES. 

[ ‘ ' Wh (3 ro the aggregate period of imprisonment which tiio accused may have to under- 
go is to any extent less than the period of the original sentence, the fact that a fine is 
imposed by the Appellate Court would not in law bo an enhancomont of the sentence on a 
case where such an alteration of the sentence has the efiect of rendering it in the circum- 
stances of the esse excessive or inappropriate, the interference in revision of a superior 
•Court may be called for :--~30 Mad., 103 F.B., see also 23 All., 197.1 
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PBAMADA SUNDARI DEBl i;. EANAI LAL SHAHA 11899] I.L.R. 27 Cal. Jl79 

[27 Cal. 178 ] 

. APPELLATE CIVIL. 

The 1st March, 1899. 

Present : 

Mr. Justice Macpherson and Mr. Justice Hill. 

Pramada Sundari Debi Representative of Plaintiff 

versus 

Kanai Lai Shaha Defendant.* 


Land Registration Act [Bengal Act VII of 187 G), section 78 — Suit for rent — 
Legal representative of registered proprietor — Landlord and tenant. 

A suit for rout was instituted by the registered proprietor of an estate, who died during 
the pendency of the suit. His widow, the present plaintiff, was then substituted on the 
record in his place, but her name was not registered under the provisions of the Land 
Registration Act before the disposal of the suit in the first Court. 

Held, that as the present plaintifi was claiming rent due to the deceased plaintiff in a 
representative character, section 78 of the Land Registration Act did not bar her claim, and 
she was entitled to a decree. 

Belchambers v. Hussan Alii Mirza, (1898) 2 G.W.N., 493, followed. 

Badya Nath Bishi brought a suit for rent on account of a putni taluk 
against the defendant Kanai Lai Shaha, claiming cesses and damages, and 
alleging the annual rent to amount to Es. 82-15-3 pies. The suit was insti- 
tuted on the 9bh April 1896. [179] Badya Nath, whose name was registered as 
proprietor of the estate, died during the pendency of the suit, and his widow 
and heiress, Pramada Sundari Debi, was substituted in his place, under an 
order of the Court dated the 9th July 1896. 

The defendant, in a written statement, dated the 2l8t August 1896, objected 
to the suit proceeding, on the ground that the name of Pramada Sundari Debi 
was not registered in the Collectorate. He also alleged that the annual rent 
was Rs. 72-11-3 pies only, and that he was liable to pay only three-fourtbs 
thereof, and objected to the claims for cesses and damages as excessive. 

The Munsif dismissed the suit on the ground that, although the present 
plaintiff was rightly substituted in the place of the original plaintiff’, and the 
suit was rightly allowed to proceed, it must fail for want of registration of 
her name in the Collectorate before decree. Upon the other issues, however, 
he held, that should the plaintiff succeed in the Appellate Court on the question 
of registration, she would be entitled to a decree for three-fourths of the rent, 
dec., at the rate admitted by the defendant and damages at half the rate claimed. 

On appeal, the District Judge upheld the decree* of the Munsif, and 
dismissed the appeal. 

The plaintiff appealed to the High Court. 

Babu Pramatha Nath Sen for the Appellant. 

Babu Kisho'ri Lai Sarkar for the Respondent. 

* Appeal from Appellate Decree No. 1596 of 1897, against the decree of A. E. Staley, 
Esq., District Judge of Rajshaho, dated the 2lHt of May 1897, affirming the decree of Babu 
Upendra Chandra Ghose, Munsif of Natore, dated the 15th of December 1896. 
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The jadtfment of the High Court (Haopherson and Hill, JJ.) was as 
follows : — 

We think both the lower Courts are wrong in holding that the provisions 
of section 78 of Bengal Act % VII of 1876 place any obstacle in the present 
plaintiff’s way. 

The suit was instituted by the plaintiff as proprietor of an estate to recover 
the putni rent which was due to him as proprietor. He died during the pendency 
of the suit, and his widow was substituted in his place. According to the plain- 
tiff the substitution was as widow and heiress ; according to the District Judge’s 
judgment, it was as executrix under her husband’s will. 

We do not think it makes much difference in what capacity she was 
substituted. Both the Courts have held that the sub8ti-[180]tuted plaintiff’s 
name not beuig registered under the provisions of Act VII, to which we have 
referred, the present suit cannot proceed at her instance. 

In our opinion it cannot be said that the substituted plaintiff is claiming 
rent which is due to her as proprietor of the estate. She is claiming money 
which was payable by defendant to the person who was the proprietor up to 
the lime of his death, and she is claiming it in a representative character. 
Section 78 of Bengal Act Vil of 1876 was not intended to and does not cover 
a claim of this description. 

This point was raised and decided in the case of Belchambers v. Hussan 
Alii Mirza, (1898) 2 C. W. N., 493. 1 certainly see no reason to change the 

opinion that I then formed of the operation of that section. 

We set aside the decree of the Lower Appellate Court, and the parties agree 
that there should be a decree according to the terms set out in the Munsif’s 
judgment. The decree will be drawn up accordingly, and the appellant will be 
entitled to costs in all the Courts. 

M. N. R. 


Appeal decreed. 



EAMALA KANT SEN V. AB( 7 L BARKAT & 0 , [1899] LL.B. 27 Cal. 181 


[ 27 Cal. 160 ] 

The 29th August^ 1899. 

Present : 

Mr. Justice Macpherson and Mr. Justice Ghose. 


Kamala Kant Sen Plaintiff 

versus 

Abul Barkat alias Habibulla and others Defendants.'^ 


Limitation Act {XV of 1877) , Schedule II, article 132 — Sale for arrears of 
Revenue — Lien of Mortgagee on balance of Sale-proceeds — Limitation 
Act, Schedule II, articles 62, 97, 120 — Transfer of Property 
Act {IV of 1882), section 73~Mortgage suit — Charge 
on proceeds of revenue sate — Revenue-paying 
estate — Act XI of 1859, section 53. 

When a mortgaged property, being a revenue-paying estate, is sold free from all incum- 
brances for arrears of revenue, the lien of the mortgagee is transferred from the property 
itself to the balance of the sale-proceeds which remains after satisfying the Government 
demand. 

The time within which a suit can be brought to recover money charged on a mortgaged 
estate is not, therefore, shortened by reason of the estate [181] having been sold, for 
arrears of Government revenue ; in such a case, a suit brought by the mortgagee for 
satisfaction of the mortgage-debt out of the surplus sale proceeds will be governed by article 
132 t of the Limitation Act. 

Even if the original cause of action of the mortgagee to enforce a charge on the mortgaged 
property be considered to cease when the property was sold for arrears of revenue, and if it 
be considered that a new cause of action then accrued to him, so as to entitle him to bring 
a suit for the recovery of the surplus sale proceeds, article 120 { of the Limitation Act would 
apply to such a suit. 

♦Appeal from Appellate Decree No. 1707 of 1897, against the decree of G. Gordon, Esq., 
District Judge of Chittagong, dated the Slst of May 1897, reversing the decree of Mr. P. N. 
Banerjae, Subordinate Judge of that District, dated the 29th of September 1896. 


t [Art. 132:— 


Description of suit. 

Period of limitation. 

! 

Time from which period 
begins to run. 

To enforce payment of money 
charged upon immoveable property. 

Explanation . — The allowance and 
fees respectively called malikana and 
haqqs shall, for the purpose of this 
clause, be deemed to be money charged 
upon immoveable property. 

Twelve years ... 

1 

1 When the money sued for 
becomes due.] 

1 


} [Art. 120 


1 

Suit for which no period of limita- 

Six years 

When the right to sue 

tion is provided elsewhere in this 
schedule. 


accrues.] 
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l.L.R. 27 Gal. 182 kamaIjA kant sen v. 

*Ram Din v, Kdlka Prasad, (1884) I. L. R., 7 All., 602 : L. R., 12 I. A„ 12. and Milkr 
V. Bun^a Nath Moulick, (1885) I. L. R., 12 OaL, 389, diatinguislied. 

The plaintiff, Kamala Kant Sen, who instituted the present suit on the 6th 
August 1895, alleged that the defendant No. 1, Abul Barkat alias Habibulla, 
borrowed from him the sum of Rs. 200, under a registered Icat-kobala, dated 
the 29th of Cheit 1246 M. 8., corresponding to the 10th April 1885, agreeing 
to pay Rs. 120 as profits per annum, and on default interest thereon, and to 
repay the debt within one year. It was further alleged that the mortgaged 
property was transferred to Raisunnessa, the defendant No. 2, and to two other 
persons, the defendants Nos. 3 and 4 ; that, at last, when it was in the pro- 
prietory possession of the defendant No. 2, it was sold by auction for arrears 
of revenue on the 6th March 1891, and fetched the sum of Rs. 5,150 ; and that 
of the said sale proceeds there was a surplus of Rs. 4,353-2-6 pies, which the 
defendant No. 2 withdrew through the defendant No. 4. The plaintiff prayed 
that as the mortgaged property bad been converted into cash, a decree might 
be passed directing the defendants to pay the mortgage-debt, and on failure 
thereof, directing the same to bo *‘p8»id out of the consideration of the property 
covered by the kat” 

The defendant No. 2 contested the suit ; she alleged that she knew nothing 
about the mortgage; that the share of the defendant No. 1 in the weAaZ mort- 
gaged was sold in execution of a decree and purchased by her in August 1885 ; 
that Ahsanulla, a co-sharer, having defaulted to pay the Government revenue 
due by him, the entire mehal was put up to sale in 1886 and was purchased 
by one Haraedulla. who transferred the same to her ; [182] that she was 
the owner of the entire mehal sold, according to her, free from all incumbrances, 
and that the defendant No. 1 and the plaintiff had no right to the said surplus 
sale proceeds. She further contended that the suit was barred by limitation. 

The Subordinate Judge held that the suit was not barred by limitation, 
as article 132 oi the Limitation Act applied to the case. He also decided the 
other issues affecting the merits of the case, and gave a decree in a modified 
form against the defendant No. 2. 

On appeal, the District Judge held, “ in consideration of the general 
principles of limitation and with special reference to articles 97 and 62 of 
the Limitation Act, that the suit was barred by limitation. 

The plaintiff appealed to the High Court. 

Babu Jatra Mohan Sen, and Babu Dhirendra Lai Kastagir, for the 
Appellant. 

Moulvie Mahomed Yusoof, Moulvie Serajul Islam, and Babu Dwarka Nath 
Chakravarti, for the Respondents. 

The judgment of the High Court (Macpherson and Ghose, JJ.) was as 
follows : — 

The facts of this case appear tp be these : In April 1885 the first defendant 
borrowed a sum of money from the plaintiff, which was to be paid within a 
year, and as security for the re-payment of it he mortgaged by way of conditional 
sale his share in a revenue-paying estate. The first defendant’s interest in 
that estate was then sold in execution of a money decree which was obtained 
against him and was purchased by the second defendant. In 1886 the estate 
was sold for arrears of Government revenue and was purchased by the 
third defendant, who again sold it to the second defendant. It does not much 
matter whether the third defendant was or was not, as the first Court found, a 
benamdar for the second defendant. The second defendant was one of the 
defaulting owners who obtained the property either by purchase at the revenue 
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sale or by purchase from the purchaser at that sale, and as such under 
section 53 of Act XI of 1859 he obtained the property subject to all existing 
incumbrances. In March 1891 the entire estate was again sold for arrears 
of Government [183] revenue and was purchased by a third party. The second 
defendant took out the surplus sale proceeds, amounting, it is said, to Es. 4,353, 
and on the 5th August 1895 the plaintiff brought this suit to recover from the 
defendants the amount due on his mortgage, praying, it maybe somewhat vaguely 
that the Court would direct it to be paid out of the consideration money of the 
property, meaning apparently the surplus sale proceeds appropriated by the 
second defendant. The second defendant who alone contested the suit raised 
a plea of limitation. This was overruled by the Subordinate Judge, but was 
accepted by the District Judge, who without going into any of the othf3r ques- 
tions raised dismissed the suit as barred by limitation, holding that either 
article 97 or article 62 of the Limitation Act applied. 

In our opinion the decision of the Subordinate Judge is right and that of 
the District Judge wrong. This was not a suit to enforce as against the 
mortgagor the remedy which the plaintiff had on a personal covenant to pay. 
It was a suit to enforce a lien upon the property ; but that property is beyond 
the reach of the mortgagee owing to its sale for arrears of Government revenue, 
and the lien has been transferred from the property itself to the balance of the 
money which remained after satisfying the Government demand. The plaintiff’s 
cause of action is the non-payment of the money which was a charge upon 
the property ; and the circumstance that owing to the defendants’ default to pay 
the Government revenue the property has been sold, does not, it seems to us, in 
any way affect the cause of action which the plaintiff had» or limit the time 
within which he would be entitled to bring the suit if the property is still 
available. 

We have been referred to the observations of their Lordships of the Judicial 
Committee in the case of Bam Din v. Kalka Prasad, (1884) I. L. B., 7 All., 
502 : L. E., 12 I. A., 12, in which it is said that article 132 should be read as 
having reference only to suits for money charged upon immoveable property to 
raise it out of that property. In the case of Miller v. Runqa Nath Moulick, 
(1885) I. L, R., 12 Cal., 389, Mitter and NoRRis, JJ., put the same construction 
upon that article, saying that it referred only to suits to enforce payment of 
money charged on immoveable property by the sale of that property. The 
questions raised [184] in both those cases were very different from the ques- 
tions raised in this case. There the plaintiff sought to extend the period 
allowed by article 132 of the Limitation Act to a claim upon the personal 
covenant of the mortgagor to pay, in other words, he contended that that article 
applied either to a claim to recover on the personal covenant or to recover the 
money as a charge upon the property. What was decided was that article 132 
would not cover the case of a plaintiff suing on the personal covenant, but that 
it only applied to suits brought to enforce the payment of the money. There is 
nothing in the cases to which we have referred inconsistent with the view we 
have now expressed if to the words “ to raise the money out of the property ” 
be added “ or what is now a substitute for the property.” Under section 73 of 
the Transfer of Property Act, the lien which existed on the property charged is 
now transferred to the purchase money ; and we do not see anything in the 
Limitation Act which would shorten the time within which the plaintiff could 
sue to recover the money, the suit being a suit, not on the personal covenant, 
but a suit to recover the money as charged on the mortgaged property. We 
may also add that if it is to be considered that the plaintiff’s original cause of 
action to enforce a charge on the property ceased when the property was sold 
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for<arrears of revenue, and that a new cause of action accrued to him then so 
as to entitle him to bring a suit for the recovery of the money which the 
mortgagor or his representatives had taken, then we think article 120 would 
apply, and in that view the suit would be in time. 

The decree of the District Judge must, therefore, be set aside, and the case 
must go back in order that the Lower Appellate Court may determine all other 
questions which are raised in the appeal before it. All that we decide is 
that the plaintiff’s claim to recover the mortgage money out of the sale 
proceeds is not barred by article 132. What does or what does not form a 
part of the mortgage money, or what sum the plaintiff is entitled to recover as 
such, are questions which the Court disposing of the appeal will have to decide. 

The appellant is entitled to his costs in this appeal. 

M. N. R. Appeal allowed ; case remanded. 


MOTES. 

[For similnr docisious, see also (1901) 5 C.W.N., 356 ; (1904) 31 Cal., 745 ; (1904) 3 
C.L.J., 52 ; (1909) 3 I.C., 311 ; (1905) 33 Gal., 92 affirmed in (1914) 41 Gal., 654 P.G. ; (1912) 
17 I.C., 351 (Cal.).] 


[188] The 7th July, 1899. 

Present : 

Mb. Justice Macpherson and Mr. Justice Wilkins. 


Aman Ali Defendant 

versus 

Azgar Ali Mia Plaintiff. ’ 


iioi’tgage — Limitation — Mortgage by conditional sale — Mortgagee in possession — 
Suit for foreclosure and recovery of possession — Redemption. 

a mortgagee by conditional sale, who was put into possession of the mortgaged property 
from the date of the mortgage and who is entitled under the deed to hold possession, is 
entitled, when wrongfully dispossessed, to recover possession of the property by a suit brought 
within time, although his claim for foreclosure may be barred by limitation. The possession 
recovered is, however, possession as mortgagee subject to the mortgagor’s right of redemption. 

This appeal arose out of a suit for foreclosure and possession, based on a deed 
of conditional sale, executed by one Mahomed Kalan Chowdhry on the 27th 
Joisto 1228 Mughi, corresponding to the 9th June 1866, in favour of the 
plaintiff, Azgar Ali Mia. The defendants Nos. 1 to 6 are the heirs and repre- 
sentatives of the said Kalan Chowdhry, and the defendant No. 7, Aman Ali, is 
the purchaser of the mortgaged property at a sale in execution of a decree 
against the defendants Nos. 1 to 6. The deed of conditional sale was executed 
in consideration of a sum of Bs. 80, and contained a stipulation that on the 
seller paying back the purchase money within eight years from the date of sale, 
the land and the purchase deed should be returned to him, and that on failure 
of such payment being made, the sale should become absolute. 

* Appeal from Appellate Decree No. 83 of 1898, against tbo decree of Babu Shyam Kishore 
Bose, Subordinate Judge of Chittagong, dated the 24th of September 1897, modifying the 
decree of Babu Pran Krishna Biswas, Muusif of Fatikcheri, dated the 19th of January 1897^ 
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The plaintiff alleged that he was in possession of the mortgaged property 
ixom the date of the mortgage to the year 1254 Mughi, enjoying the profits 
thereof and paying rent to the superior landlord ; that the defendants, though 
asked hy the plaintiff, refused to pay the principal amount of the debt ; and 
that in the beginning of the month of Baisakh 1255 Mughi, the defendant No. 7, 
in conjunction with the other defendants, took possession of the mortgaged 
property and illegally dispossessed the [ 186 ] plaintiff from the same. On the 
*6th June 1896, the plaintiff accordingly brought the present suit to recover 
possession of the land with mesne profits, also for foreclosure. 

The Munsif passed the usual foreclosure decree in favour of the plaintiff, 
holding that, although the plaintiff did not appear to have been in actual 
possession of the mortgaged property, yet under article 147 of the Limitation 
Act, the claim for foreclosure was not barred by limitation. 

On appeal by the defendant No. 7, the Subordinate Judge held that the 
plaintiff’s claim for foreclosure was barred by limitation, the suit having been 
brought more than twelve years after the expiry of eight years from the date 
of the mortgage. He, however, found that the plaintiff was in possession of 
%he mortgaged property within four or five years before the institution of the 
suit, decreed the plaintiff’s claim for possession as mortgagee, and with this 
modification dismissed the appeal. 

The defendant No. 7 appealed to the High Court. 

Moulvie Serajul Islam for the Appellant. 

Babu Harendra Narain Mittra (for Moulvie Syed Shamsul Hilda) for the 
Respondent. 

The judiSment of the High Court (Hacpherson and Wilkins* JJ.) was 
as follows : — 

The plaintiff respondent brought this suit for foreclosure of a mortgage by 
way of conditional sale, and for possession of the property mortgaged, alleging 
that he had been put into possession by the mortgagor, and that he had been 
dispossessed some two or three years before the suit. The Subordinate Judge 
held that the claim for foreclosure was barred by the law of limitation, but that 
the respondent was entitled to possession as mortgagee of the property from 
which he had been ejected. This appeal is preferred by one of the defendants 
against the order giving the respondent possession of the mortgaged property. 

It seems to us that the decision of the Subordinate Judge i^ right. The pro- 
perty was convoyed to the respondent for a consideration of 80 rupees, and under 
the deed he was entitled to possess and enjoy the property. There was this condi- 
tion, however, that, if tJie consideration money was repaid within eight years, tlie 
deed C^873 would be returned and possession restored ; and that, failing such 
repayment, the plaintiff would bo entitled to foreclosure and make this title absolute. 
The mere fact that the plaintiff’s claim for foreclosure was found barred by 
limitation cannot, it seems to us, deprive him of the possession to which he 
was entitled under the deed. It was held in the case of Khelut Chunder Ghose 
V. Tara Chum Koondoo Chowdhry that a mortgagee under a deed such as 
this, who is entitled to possession on default of payment of the mortgage debt, 
•can maintain a suit for possession without asking for foreclosure ; and that the 
right which he has to possession is not affected by tbe right which he has to 
foreclose. He has the double right. It seems to us that a mortgagee who was 
put into possession from the first, and is entitled under the deed to hold 
possession, is in no worse position than a mortgagee who is only entitled to 

• (1866) 6 W. R., 260. (Soe S. C. on appeal, Brojonath Koondoo Chowdry v Khelut 
Chunder Ohose^ 14 Moore's I. A., 144 : 8 B. L. B., 104.) — Rep. 
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ABDUL KABIM V. 


[190] The 24th July, 1899. 

Present : 

Mr. Justice Ghose and Mr. Justice Stevens. 


Abdul Karim Defendant No. 2 

versus 


Salimun Plaintiff. 


Transfer of Property Act {IV of 1682), section 59— Attestation of mortgage 
bond — Meaning of the word “ attested ** — Evidence Act (I of 1872), 
sections 68, 69, 70, 71 — Admission of execution. 

The attestation required by section 59 of the Transfer of Property Act is an attestation 
by witnesses of the execution of the document, and not of the admission of execution. 

The word '' admission in section 70 of the Evidence Act relates only to the admission 
of a party in the course of the trial of a suit, and not to the atiestation of a document by the 
admission of the party executing it. 

Qirindra Nath Mukerjee v. Bejoy Gopal Mukerjee, (1898) I. L, R., 26 Cal., 246, 
followed. 

The plaintiff, Mussummat Bibi Salimun, brought the present action for 
recovery of a debt under a mortgage bond, and the suit was originally decreed 
against all the defendants. Afterwards, on the application of Sheik Abdul 
Karim, defendant No. 2. that decree was set aside and the case restored to the 
file. The main defence of the said defendant was that he did not execute the 
bond, and that he did not receive any part of the consideration money. In 
the course of the trial two attesting witnesses were called by the plaintiff, 
namely, M. Furhat Hossain and M. Vilayat Hossain. Furhat Hossain said 
that he attested the bond on the admission of the executants as to execution of 
it. The other witness, Vilayat Hossain, made conflicting statements. In 
cross-examination he said, ** perhaps defendant No. 2 signed his name on the 
bond in a feigned hand.’’ In his re-examination he confessed that he did not 
remember whether or not the bond was signed in his presence. The Subor- 
dinate Judge held that, although both the witnesses swore to the admission of 
execution by Abdul Karim, that was not sufficient proof of the execution of 
the bond, regard being had to the express provisions of section 68 of the 
Evidence Act. He was, further, not satisfied on the evidence that defendant 
No. 2 actually signed the mortgage bond, [191] and accordingly dismissed 
the suit as against the defendant No. 2, and decreed it as against the other 
defendants. 

The plaintiff appealed to the District Judge. It was contended on behalf 
the plaintiff that, as regards the attestation of the bond by the witnesses, 
if the appellant was met by section «59 of the Transfer of Property Act and 
section 68 of the Evidence Act, the admission of the defendants to M. Furhat 
Ho^ain, read with section 70 of the Evidence Act, was a complete answer. 

* Appeal from Appellate Decree No. 243 of 1898, against the decree of H. Holmwood, 
Esq., District Judge of Gya, dated the 29th of September 1897, reversing the decree of Baba 
Baroda PrOBunno Shome, Subordinate Judge of that District, dated the Slst of March 1897. 
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With regard to this point, the learned District Judge remarked as follows in 
his judgment : — 

The question is whether this admission operates under section 70 of the Evidence Act 
to get rid of the actual absence of proof under section 68 of the Evidence Act that the mortgage 
was duly executed in the manner laid down by section 59 of the Transfer of Property Act. If 
one witness is called under section 68, Evidence Act, that witness must of course prove that 
the document was signed by the executants in his presence, and attested by himself and at 
least one other witness. Here there is no such evidence ; but it is clear that the present 
defendant, Abdul Karim, admitted execution to M. Furhat Hossain after he had signed the 
bond and before M. Furhat Hossain attested it. The admission of a party to a document will^ 
so far as such party is concerned, supersede the necessity either of calling the attesting witness 
or of giving any other evidence. The Subordinate Judge appears not to have considered the 
bearing of section 70.” 

Holding this view, and being of opinion that Abdul Karim undoubtedly 
executed the mortgage bond and that his admission of the fact to M. Furhat. 
Hossain was binding on him, the District Judge decreed the appeal. 

The defendant No. 2 then appealed to the High Court. 

Moulvi Mahomed Mustafa Khan for the Appellant. 

No one appeared for the Eespondents. 

The judgment of the High Court (Ghose and Stevens, JJ.) was as. 
follows : — 

The only question with which we are concerned in this appeal is whether 
the mortgage security upon which the suit of the plaintiff was founded was 
executed by the defendant No. 2 Sheikh Abdul Karim, the appellant before us, 
as provided by law. 

Section 59 of the Transfer of Property Act provides that “ where the 
principal money secured is one hundred rupees or [192] upwards (and in thia 
case the consideration is above one hundred rupees), a mortgage can bo effected 
only by a registered instrument signed by the mortgagor and attested by at 
least two witnesses ; ” and so on. It appears upon the statement of facts, made 
to us by the learned Vakil for the appellant (the respondent not being represented 
before us), that though there are several witnesses to the mortgage deed in 
question, only two of them have been examined, namely, Vilayat Hossain and 
Furhat Hossain. So far as the first named witness is concerned, it would 
appear from the judgment of the Subordinate Judge that this witness was in no- 
way certain whether he was present at the time when the executants put their 
signatures on the document ; for he said in re-examination that ho did not 
remember whether or not the bond was signed in his presence. And we observe 
that the learned Judge does not say that this witness proves anything to the 
effect that the defendant No. 2 signed his name in his presence. On the contrary 
he states as follows: '*If one witness is called under section 68, Evidence 
Act, that witness must of course prove that the document was signed by the 
executants in his presence and attested by himself, and at least one other 
witness. Here there is no such evidence, hut it is clear that the present defend- 
ant Abdul Karim admitted execution to Moulvi Furhat Hossain after he hadi 
signed the bond and before Moulvi Furhat Hossain attested it,*’ and so on, 
clearly indicating that, save and except the evidence of Furhat Hossain, there 
is no other evidence to prove that the document in question was signed in hia 
presence or in the presence of any other witness by the executants. 

Referring, again, to the evidence of Moulvi Furhat Hossain the learned. 
Judge says : “ The admission of a party to the document will, so far as such 
party is concerned, supersede the necessity either of calling the attesting witnesa 
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or of giving any other evidence." And later on, he states that the executants 
admitted before Moulvi Furhat Hossain that they had signed the deed and bad 
received the consideration money. 

The learned Judge, having regard to the evidence of the said witness, 
considers that the requirements of section 59 of the Transfer of Property Act 
have been complied with ; and referring to the provisions of section 70 of 
the Indian Evidence Act, he is of opinion that the admission of the executants 
before this wit- [193] ness is sufficient in law to make the mortgage deed in 
question a good and operative document. Section 68, however, of the said Act 
provides that “if a document is required by law to be attested, it shall not 
be used as evidence until one attesting witness at least has been called for the 
purpose of proving its execution, if there be an attesting witness alive, and 
subject to the process of the Court and capable of giving evidence." Now there 
can be no doubt that the document with which we are concerned is a document 
which was required by law to be attested ; and here the question arises, what 
is the meaning of the word “ attested " as used in section 68 of the Evidence 
Act, and in section 59 of the Transfer of Property Act. In a very recent case 
before this Court, namely, the case of Girindra Nath Mukerjee v. Bejoy Gopal 
Mukerjee, (1898) I. L. R., 26 Cal., 246, where a similar question was raised, a 
Divisional Bench of this Court (Maclean, C.J., andBANERJEE, J.) observed 
as follows : “ The attestation required by section 59 of the Transfer of Property 
Act is an attestation by witnesses of the execution of the document and not of 
the admission of execution." We entirely concur in this observation. It 
distinctly meets the view which has been adopted by the learned District Judge 
in this case ; for he is of opinion, as already stated, that the evidence of Moulvi 
Furhat Hossain is sufficient for the requirements of the law. It will be observed 
that section 70 of the Evidence Act relates only to the admission of a party in 
the course of the trial of a suit, and nob to the attestation of a document by 
the admission of the party executing it. And if we refer to sections 68, 69, 70 
and 71 of the Evidence Act, it will be found that they all relate to the evidence 
of witnesses or admission by parties at the trial, and have no relation to 
anything like that upon which the learned Judge has relied in holding that the 
admission before Moulvi Furhat Hossain by the executants satisfies the require- 
ments of the law. We think, upon the facts as represented by the learned 
Vakil for the appellant and upon the facts as disclosed in the judgments of the 
Courts below, that there has not been an attestation of the mortgage bond in 
question within the moaning of section 59 of the Transfer of Property Act. 

In this view of the matter it follows that, so far as the defen- [194]dant 
No. 2 is concerned, the plaintiff is not entitled to enforce his mortgage 
lien. The appeal will, therefore, be allowed, and the decree of the Lower 
Appellate Court will be set aside, and that of the Court of First Instance 
dismissing the plaintiff’s suit as against the defendant No. 2 will be restored 
with costs in all the Courts. ^ 

M. N. E. Appeal allowed, 

NOTES. 

( The view that the attestation required by the Transfer of Property Act, 1882, should 
be of the execution has now the support of the Privy Council decision in Shemu Patter v. 
Abdul Kader Ravuthan (1012) 85 Mad., 807 P.O. 

It* was held similarly in (1905) 9 C.W.N., 1001 ; (1905) 32 Cal., 494 ; (1906) 32 Cal., 729 ; 
(1908) 31 Mad., 216 ; (1911) 7 N.L.R., 85 : 11 1.C., 689 ; though dissented from in (1903) 
27 Bom., 91 ; (1903) 26 All., 69 ; see also (1907) 13 C.W.N,, 40.] 


758 



KULODA PB 08 AD & 0 . V. JAGEBHAB EOEB [1899] l.L.R. 27 Cal. 198 

• 

[97 Cal. 194] 

The 7ih June, 189hK 
Pbbsent : 

Mr, Justice Ghose and Mr. Justice Rampini. 

Kuloda Prosad Chatter] ee and others Plaititiifs 

versus 

Jageshar Koer Defendant. 

Transfer of Property Act {IV of 1882), section 39 — Transferee for consideration 

and without notice — Mortgagee — Decree declaring charge on immoveable 
property for maintenance — Notice of charge — Constructive 
notice — Vendor and Purchaser. 

Section 39 of the Transfer of Property Act does not protect a transferee for consideration, 
when the immoveable property transferred has already boon declared by a decree of Court 
subject to a charge in favour of a Hindu widow for her maintenance. The fact that the 
maintenance claimed accrued due subsequent to the transfer docs not affect the liability of 
the property transferred to bo sold in execution of a decree foi the maintenance so claimed. 

The defendant, MuseuniTnat Jageshar Koer, instituted a suit in the Court of 
the Subordinate Judge of Mozufferpur against Buderdeo Narain Sahi andlnder- 
deo Narain Sahi, for declaration of her right of inheritance to the properties left 
by ber husband. On the 21st May 1886 she obtained a decree under a solena- 
mah, declaring that 4 annas of each of the mouzahs Chakna and Kishunnagar 
was subject to a charge for her maintenance. 

Subsequently, by a mortgage bond, dated the J8th September 1889, 
Buderdeo Narain Sahi mortgaged 2 annas of mouzah Chakna, 2 annas of 
mouzah Kishunnagar, and some other properties to Babu Mahes Chunder 
Chatterjee, deceased, father of the plaintiffs. On the basis of that bond, and of 
another bond of a subsequent date, the plaintiffs obtained a decree to which 
[198] the defendant was not a party. In execution of that decree, the plain- 
tiffs purchased the mortgaged property. 

In execution of a decree for arrears of maintenance which fell due subse- 
quent to the mortgage created in favour of the father of the plaintiffs, the 
defendant caused to be advertised for sale a portion of the mortgaged property 
which was also declared subject to the charge for maintenance. Upon that, 
the plantiffs preferred an objection to the right of the defendant to bring the 
property to sale, but the objection was disallowed. 

Hence the plaintiffs brought the present action for a declaration that the 
defendant had no mortgage lien on 2 annas of mouzali Chakna, and for a further 
declaration that the plaintiffs were entitled to have the said property absolved 
from liability to sale in execution of the defendant’s decree. On the ground 
that neither the decree obtained by the defendant, nor the solenamah upon 
which it was based, was registered, the plaintiffs urged that the defendant had 
no mortgage lien preferential to their mortgage. The defendant, amongst 
other things, urged that she was not bound by the mortgage decree obtained 
by the plaintiffs, and tiiat her mortgage lien was preferential to the mortgage 
lien alleged by the plaintiffs. 

* Appeal from Appellate Decree No. 1624 of 1897, against the decree of Babu Nepal 
Ohunder Boae, Subordinate Judge of Mozufferpur, dated the 26th of July 1897, affirming the 
•decree of Babu Thakurdoyal, Munsif of Mozufferpur, dated the 16th of March 1807« 
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The Munsif held that the only issue was whether the share of the property 
purchased by the plaintiffs could be sold in execution of the decree obtained by 
the defendant, and finding the issue adversely to the plaintiffs, dismissed the suit. 

On appeal, the Subordinate Judge held that the solenamah mentioned above 
did not create any right, but merely defined and made certain what was 
indefinite before, and that hence it was immaterial whether it was registered or 
not. He also held that the decree obtained by the defendant being one for a 
declaration and fixing of monthly allowance, it could be executed whenever 
the amount might fall into arrears during her life-time. With reference to the 
contention that the plaintifi's were purchasers without notice, the learned 
Judge remarked as follows : — 

" It is evident that their predecessors took a mortgage of the properties and caused such 
properties to be sold. They should be presumed to know everything about the title of their 
mortgagors in the properties. If the mortgagees or their representatives had inquired the 
title of the mortgagor, [196] which they should have done, they would have come to know 
that the mortgagor acquired the property by right of survivorship, and that the defendant 
had a lion over such property. If they failed to do so, they cannot claim to be purchasers 
without notice.*’ 

He accordingly dismissed the appeal. 

The plaintiffs appealed to the High Court. 

Babu Digamhar Chaiterjee for the Appellants. 

Babu Lakshmi Narayan Sinha for the liespondent. 

The judgment of the High Court (Ohose and Bampini, JJ.) was as 
follows : — 

The main contention raised in this appeal is that, having regard to the 
provisions of section 39 of the Transfer of Property Act, the charge created in 
favour of the defendant under the compromise decree in 1886 could not affect 
the interest of the plaintiffs, because they (the plaintiffs) were persons who 
took the property without notice of the right of maintenance in the defendant, 
the widow. It appears to us, however, that section 39 of the Transfer of 
Property Act has no application to a case like this, where there has been a decree 
between the widow on the one hand, and the plaintifi's' vendors on the other — 
a decree by which certain immoveable property was charged with the main- 
tenance of the widow. The predecessor of the plain tifis subsequently took a 
mortgage of the property from the defendant, against whom the said decree 
was passed ; and therefore they are bound, in the same manner as their mort- 
gagor was bound, by it. Then again the plaintiffs could hardly be said to be 
transferees without notice of the right of maintenance in the widow^ because 
it does not appear that they, before they took a mortgage, made any inquiry as 
to the right of the widow, and whether any charge existed upon the property 
in question. ^ 

The learned Vakil for the appellants has further argued that, inasmuch 
as the maintenance which was claimed by the defendant, and for which the 
property in question was attached and about to be sold, accrued due subsequent, 
to his client’s mortgage, the defendant should be regarded as second mortgagee, 
the plaintiff's being regarded as first mortgagees. But it is obvious that 
tha^ argument cannot hold good, for the simple reason that [197] the- 
defendant does not claim as mortgagee in the strict sense of the word, but she- 
claims the right of maintenance which was declared by the decree, and by 
which decree certain specific immoveable property was charged with such, 
maintenance. 
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Upon these grounds, we think this appeal should be dismissed, and we 
accordingly dismiss it with costs. 

M. N. R. Appeal dismissed. 


NOTES. 

[ This was followed in (1907) 1 Sind L.R., 104. See also (1906) 28 All., 655 ; (19111 16 
M.L.T., 661.3 


[ 27 Cal. 197 ] 

The 30th June, 1890. 

Present ; 

Sir Francis W. Maclean, K.C.I.E., Chief Justice, 
AND Mr. Justice Banerjee. 


Ram Narain Tewari and others Plaintiffs 

versus 

Shew Bhunjan Roy and others Defendants.’^ 


liight of suit — Fraud — ^ale in execution of ex parte decree — Suit to set aside a 
sale on the ground of fraud, challenging the decree in execution of which 
the sale took place as fraudulent, although the said decree loas set 
aside on the ground of non-servicc of summons — Civil Procedure 
Code {Act XIV of 1882), sections 108 and 244. 

An ex parte decree for rent was obtained against A and others, and in execution of that 
decree certain lands of the judgment-debtors were sold and were purchased by a third party. 
Subsequently, at the instance of A, the said ex parte decree was set aside on the ground of 
non-service of summons, and the original suit was restored, but that was dismissed for 
default, as the then plaintiR did not proceed with it. An application was then made by A to 
set aside the sale on the ground of fraud which was rejected because the auction-purchaser 
was not made a party to the proceedings. A then brought a suit for deoJaration of title to a 
portion of the land sold and for confirmation of possession, challenging not only the sale, 
but also the decree, on the ground of fraud. The defence mainly was that regard iieing had 
to the provisions of section 244 of the Civil Procedure Code the suit was not maintainable. 

Held, that, although there was no decree to be actually set aside, the plaintiff was entitled 
to show that tho decree under which the sale was held was obtained by fraud as against him 
and that therefore the suit was maintainable. 

Abdul Mazumdarv. Maliojned Gazi Chowdhry, (1894) l.L.R. , 21 Cal., 605, and Pran 
Nath Boy v. Mohesh Chandra Moitro, (J897) l.L.R., 24 Cal., 546, referred to. 

[198] One Harnundan brought a suit for rent against the plaintiffs on the 
allegation that they held a joint holding under him, and obtained an ex parte 
decree on the 16th January 1894. In execution of the said decree the holding 
was sold and purchased by one Shew Bhunjan Roy, defendant No. 2, on tho 
18th June 1894, and delivery of possession was given to him on the 25th 
December .1894. The plaintiff's then made two applications to set aside tho 
decree and the sale, stating that they had no notice of the suit or of the execu- 
tion proceedings. The a pplication t o set aside the decree was allowed, and the 

* Letters Patent Appeal No. 22 of 1999 in appeal from Appellate Decree No. 143^of 1896. 
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suit was restored to the tile for retrial, but subsequently it was dismissed for. 
non-appearance of Harnundan ; the application to set aside the sale was rejected 
on the ground that the auction-purchaser was not made a party to it. The 
plaintiffs then brought the present suit for declaration of title to a portion of the 
land sold and for confirmation of possession, challenging not only the sale, but 
also the decree, on the ground of fraud. The defence of the auction -purchaser, 
who alone appeared, mainly was that the suit was barred under sections 244 
and 312 of the Civil Procedure Code, and was also barred by limitation. 

• The Court of First Instance having decided the issues against the defendant, 
decreed the plaintiffs’ suit. 

On appeal to the Subordinate Judge he confirmed the said decision. 

The defendant then appealed to the High Court, and Stevens, J., sitting 
alone reversed the decision of tlie Courts below, and dismissed the suit, holding 
that section 244 of the Civil Procedure Code was a bar to it. 

Against this decision the plaintiffs appealed under section 15 of the 
Letters Patent. 

Mr. 0, Gregory for the Appellants. 

Dr. Ashutosh Mookerjee for the Respondent. 

The judgment of the High Court (Maclean, C.J., andBANERJEE, J.) 
was as follows : — 

Maclean, C. J.-— In this case I have the misfortune to differ from Mr. 
Justice Stevens, who has held that, having regard [199J to the provisions 
of section 244 of the Code of Civil Procedure this suit is not maintainable. 

Shortly the facts are these. There was a rent suit brought against the 
present plaintiff, and an ex parte decree was obtained against him on the 16th 
January 1894, and under that ex parte decree the property was put up for sale, 
and sold on the 10th June 1894, and the purchaser, who is the respondent on 
the present appeal, was put into possession on the 25th December in the same 
year. Subsequently, the present plaintiff, who was the defendant or one of 
the defendants in the former suit (our information as to the former suit is not 
very definite), applied to set aside the ex parte deoroe, not upon the ground of 
fraud, but upon the ground of non-service of the summons upon him, and that 
ex parte decree was set aside. We are not in possession of the actual date 
when this was done, but it is said that it was in September 1895. The ultimate 
fate of that suit was that as the then plaintiff did not proceed with it, it was 
dismissed for default. 

On a date, which has not been given to us, the present plaintiff applied to 
sot aside the sale to the present respondent, on the ground of fraud, and that 
application was rejected on the 2 1st August 1895, upon the ground that the 
auction-purchaser, the present respondent, was not made a party to the 
proceedings. On the 27th duly 1896, he brings his present suit, in which ho 
prayed for a declaration that His title to portions of the land sold had not been 
affected in any way by the fraudulent proceedings (which he alleged in his 
plaint) and for confirmation of his possession. The fraudulent proceedings of 
which he complained were not merely the sale of the property under the 
decree, hut the whole proceedings in the suit, and especially the circumstances 
under which the ex parte decree was obtained, and the suit must be taken in 
effect as a suit challenging, not only the sale, but challenging the decree, on 
iihe ground of fraud. 

Both the Munsif and the Subordinate Judge held that the suit was 
maintainable, and made a decree in the plaintiff’s favour, but Mr. Justice 
Stevens has reversed their decision, holding that the plaintiff is barred by 
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sectiion 244 of the Code of Civil Procedure. I am unable to share that view. 
The plaintiff’s suit is rzoo] one not merely to sat aside the sale (to which 
section 244 would have been a bar), but virtually to have it declared that the 
whole suit, including the decree, was a sham, and fraudulent as against him. 
Such an issue could not have been tried under section 244. the proceedings 
under which presuppose the existence of a valid and binding decree. It is 
perfectly true that as the bx parte decree was sot aside, there is no decree of 
the previous suit now to bo sot aside, but it was set aside for want of due 
service of the summons on the present plaintiff, and not on the ground of 
fraud, which the plaintiff by his present suit desires to go into, and which he 
contends, if proved, will vitiate the whole of the proceedings including 
the sale. I can see nothing in section 244, which prevents ium from doing 
this, and I think that, even if there bo now no decree to be actually set aside, 
the plaintiff is entitled to show tliat the decree, under which the sale was held, 
was obtained by fraud as against him, and this view appears to mo to be 
consistent with the case of Abdul Mazmndar v. Mahomed Gazi Choiedhry, 
(1894) I. L R., 21 Cal., 605, and the case of Pran Nath Boy v. Mohesh Chandra 
Moitra, (1897) 1. L. E., 24 Cal., 546, nor do 1 think that it clashes with any- 
thing that has been said in the case oi Nemai ChandKanji. v. Deno Nath Kanji, 
(1898) 2 C. W. N., 691 or in the cases of Moil Lull Chakerhutty v. Russick 
Chandra Bairagi, (1896) I.L. E., 26 Cal., 326, note; Bhubon Mohun Pal v. 
Nunda Lai Dey, (1899) I. L. R., 26 Cal.. 324, and Hira Lai Ghose v. Chundra 
Kanto Ghcse, (1899) 1. L.E.. 26 Cal., 539. 

This proposition has not been seriously controverted by the respondent’s 
learned Vakil, but he urges that the learned Subordinate Judge has not found as 
a fact that the decree was obtained by fraud, and he asks for a remand to have 
that issue determined. J think, however, looking at the judgment as a whole, 
that that is what tlie Subordinate Judge intended to find: otherwise it is 
difficult to appreciate why he should have referred to and relied upon the 
cases reported in Volumes 21 and 24, Calcutta Sorios, which I have just 
cited. Ho says: “ Fraud being the key note [ 201 ] of the plaintiff’s suit, it is 
saved from the operation of section 244, as that section has been expounded by 
the case of Abdul Mazumdar Mahomed Gazi Choivdhry, (1894) I. L. E., 
21 Cal., 605, and by the still more recent case of Pran Nath Boy v. Mohesh 
Chandra Moitra^ (1897) I. L. E , 24 Cal., 546.” In these cases the distinction 
is drawn between suits in which the plaintiff asks, not only to set aside the 
sale, but also to set aside the decree, on the ground of fraud, and that distinc- 
tion must, I think, have been present bo the learned Subordinate Judge's mind. 

There are other passages in his judgment, which show tliat ha was 
dealing with the question of fraud as to the decree and not merely as to the 
sale. For instance, he’ says, “the recent case quoted by the appellant o\ Keshab 
Chunder Ghose v. Durga Tarini Ghosh, (1897) 1 C. W. N., cxI, does not at all 
touch the present case, inasmuch as the decree and the sale had not been 
aspersed as fraudulent.” And again: “I agree with the Munsif in 6nding that 
Amir is the real beneficiary, and this finding goes a long way in bringing home 
the plea of fraud set up by the plaintiff,” the plea of fraud being, not only in 
regard to the sale, but in regard to the decree. 

I, therefore, think that the learned Subordinate Judge intended to find, 
and has found, that the decree in the previous suit was obtained by fraud, and, 
that being so, there is no reason which would justify us in remanding the case 
to have that issue retried. The appeal must be allowed, and the decree of the 
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Subordinate Judge restored with costs, both before Mr. Justice STEVENS and 
this Court. 

Banerjee, J. — I am of the same opinion. 

S. C. G. Appeal allowed. 


NOTES. 

[ See also (1907) 5 C.L.J., 328.] 


[202] The 1 2th July, 1899, 

Present : 

Sir Francis W. Maclean, K.C.I.E., Chief Justice, and 
Mr. Justice Banerjee. 

Biraj Mohini Dassi, widow of Tarini Charan Ghose Defendant 

versus 

Gopeswar Mullick and others Plaintiffs.'*' 

Bengal Tenancy Act {VIII of 1H85) — Applicability of Act to lands outside the 
limits of the Town of Calcutta, hut unthin its municipal boundaries — 
Calcutta Muncipal Comolidation Act, {Bengal Act II of 1888), 
section S — Town of Calcutta, Municipal boundaries of. 

The Bengal Tenancy Act applies to lands situated outside the limits of the Town of 
Calcutta, bub within its municipal boundaries, as defined by Bengal Act II of 1888. 

This appeal arose out of an action brought by the plaintiffs for recovery of 
khas possession of a certain plot of land in Dihi Panchanogram situated out- 
side the limits of the Town of Calcutta, but within its municipal boundaries. 
The allegation of the plaintiffs was that their predecessors hold, and they sub- 
sequently have been holding, the land in dispute under the Government for a 
long time ; that one Kailash Chunder Sarkar was the tenant at will of the said 
land, and that after his death the defendant, his sister, has been in possession 
of it as sarbarakar on payment of rent to them ; and that, notwithstanding 
they served a notice to quit upon the defendant, she did not quit the land. 
They, therefore, prayed to recover khas possession of it. 

The defence, inter alia, was that there w'as no relationship of landlord and 
tenant between the parties ; that the claim of the plaintiffs was barred by limita- 
tion ; that admitting that the defendant was a tenant, she acquired a right of 
occupancy to the disputed land, it being used for agricultural and horticultural 
purposes, and as such she could not be ejected ; and that the notice to quit 
was not properly served upon her. It was found by the Courts below that the 
defendant vras not occupying the land, but had let it out to sub-tenants. 

« The Court of First Instance dismissed the suit holding that the defendant 
had acquired a right of occupancy to the disputed [203] land, and was 
not liable to he ejected. On appeal, the Lower Appellate Court having held 

* Appeal from Appellate Decree No. 1890 of 1897, against the decree of F. F. Handley. 
Esq., District Judge of 24-PergunDab8, dated the 26th of July 1897, reversing the decree of 
Babu Sbyam Chand Roy, Subordinate Judge of that District, dated the Slst of July 1696. 
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that the Bengal Tenancy Act did not apply to the case, but that it cSme 
under the Transfer of Property Act, that the defendant was not a raiyat, and 
that she did not acquire any right of occupancy, decreed the plaintiffs’ suit. 

Against this decision the defendant appealed to the High Court. 

Dr. Bash Behary Ghosh, and Babu Puma Chandcr Shomc, for the Appellant. 

Babu Nilmadhub Bose for the Respondents. 

The judgment of the High Court (Maclean, C.J., and Banerjee, J.) 
was as follows : — 

Maclean, C.J. (Banerjee, J., concurring ) — This is an appeal from the 
judgment of the District Judge of the 24-Pargana8 in a suit in which the 
plaintiffs claim khas possession of some two or three bighas of land situated 
just outside the limits of the Town of Calcutta, but within its municipal 
boundaries as defined by Bengal Act 11 of 1888. 

The defence set up in the written statement v;as a varied one ; that the 
relation of landlord and tenant did not exist between the plaintiffs and the 
defendant; that the land was held in mokurrari and mourasi right; that the 
defendant had acquired a title by adverse possession ; that the plaintiffs were 
barred by the statute of limitation, and that, if the defendant were a tenant 
under the plaintiff's, she was an occupancy raiyat. Of all these varied conten- 
tions, the last only has been argued before us. The first Court held that the 
defendant was an occupancy raiyat and was not liable to be ejected ; the Lower 
Appellate Court reversed this decision ; hence the present appeal. It is admitted 
that, before suit, proper notices to quit had been duly served on the defendant. 

The first point argued before us on behalf of tlie appellant is that the 
Bengal Tenancy Act applies to the case, the land being outside the Town of 
Calcutta. The respondents contend that, having regard to Bengal Act II of 
1888, the land in question is within the Town of Calcutta, and so exempted 
from the operation of the Bengal Tenancy Act. I am unable to take the latter 
view. The term “ Town of Calcutta ” is one well recognised, and at the time 
of the passing of the Bengal Tenancy Act its boundaries [204] were well known 
and well defined, and that expression, as used in the Tenancy Act, can, 
in my opinion, only relate to the Town as it existed at the time of the 
passing of the Act. No doubt, the area of the Town has, for municipal 
purposes, been extended by the Act I have mentioned, and this land is within 
the extended boundary ; but the area was extended for those purposes only, and 
not for all purposes. It could scarcely be contended, for example, that the 
effect of the Municipal Act of 1888 was to extend the jurisdiction of the High 
Court on its Original Side over the new area, as being within the “ Town of 
Calcutta.” The Act itself draws a distinction between the “ Town of Calcutta,” 

“ Calcutta, ” and the “ suburbs ” of the Town, and it would be a strong thing 
to hold that this Act, which was one to extend the " municipal limits of 
Calcutta,” and to consolidate and amend the law relating to the municipal affairs 
of the town and suburbs of Calcutta, was an extension of the “ Town of 
Calcutta,” so as to exclude the newly enclosed area from the operation of the 
Tenancy Act. It may be noticed that the new boundaries are spoken of as 
those of “ Calcutta,” not of the “ Town of Calcutta.” 

The land in dispute then is subject to the operation of the Bengal 
Tenancy Act. 

Then comes the question whether the defendant is an occupancy raiyat, 
and that may he disposed of in a somewhat summary way. It appears that 
the plaintiffs are lessees of the Government, and this fact carries the present 
case outside the dicta of the Judicial Committee of the Privy Council in the 
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case of Gunga Gobind Mundul v. The Collector of the 24-Pergunnahs, (1867) 
11 Moore's I.A.. 345 (361, 362). 

But I fail to see how, on the facts of this case, the defendant can success- 
fully urge that she is an occupancy raiyat. It is clear, on the findings of fact, 
both by the Subordinate Judge and the District Judge, and which are binding 
on us on second appeal, that the defendant was not occupying this land, but 
had let it out to sub-tenants. How then can she successfully say she is an 
occupancy raiyat within the meaning of the Tenancy Act ? 

[208] Tliis appears to me to dispose of the case, and it becomes unnecessary 
to consider whether, if she were herself occupying the land, and were growing 
flowers and vegetables for the market, she could he said to be “ cultivating “ 
the land within the meaning of that Act. 

On these grounds I think that the judgment of the Court below was right 
and the appeal must be dismissed with costs. 

S. C. G. Appeal dismissed. 


NOTES. 

[ As regards jurisdiction of the High Court, see also (1909) 13 C.W.N., (505. 

As regards the applicability of the Bengal Tenancy Act, soc (1903) 8 C.W.N., 301.] 


[ 27 Cal. 205 ] 

The 1st August, 1899, 

PbESENT : 

Sir Francis W. Maclean, K.C.I.E., Chief Justice, 
AND Mr. Justice Baner.jee. 


Umrao Bibi and another Defendants 

versus 

Mahomed Rojabi Plaintiff.’*' 


Jjandlord and tenant — Suit for rent against a person holding land within a 
municipality and the land not proved to have been let out for agricul- 
tural or horticultural purposes — Bengal Tenancy Act {VIII of 1885) 
section 5, sub-section 1 ; section 7, subsection 3 and Schedule III — 
Limitation Act {XV of 1877), Schedule 11, article 1 10— Tenure- 
holder — Transfer of Property Act {IV of 1882) chapter V, 
section 117. 

The mere fact that a person has acquired from a proprietor or from another tenure- 
holder a right to hold land for the purpose of collecting rent, is not sufficient to prove that 
he is a tenure-holder within the meaning of the Bengal Tenancy Act. It must be prove# 
that the land was let out as a holding for agricultural or horticultural purposes. 

In a suit for rent for a period of six years by an ijaradar upon the basis of a kabuliat 
alleged to have been executed by the predecessor of the defendant, it was contended for the 
first time before the Appellate Court that the suit was barred by limitation, being one for 
rent for a period of more than three years. It was found that the laud was not let out for 
agricultural or horticultural purposes. 

* Axipeal from Appellate Decree No. 232 of 1898, against the decree of Babu Amrita Lai 
Pal, Bubordinatc Judge of Dacca, dated tbc Sih of November 1897, affirming the decree of 
Babu Nabin Chandra Nag, Munsif of that District, dated 14tli ol January 1897. 
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Held, that inasmuch as the land was not let out for agricultural or horticultural 
purposes, the Bengal Tenancy Act did not apply, and therefore the suit was not barred by 
limitation. 

Semble : — When a question raised before the Appellate Court is a mixed one of law and 
fact, and one which was not raised before the Court of First Instance, it is doubtful whether 
the Appellate Court should allow it to be raised. 

C 206 ] This appeal arose out of an action for rent. The plaintiff, as an ijara- 
dar of a certain plot of land situated within the Dacca Municipality, brought a 
suit for rent for the years 1297 B.S , to 1302 B.S. upon the basis of a kahuliat 
alleged to have been executed by the predecessor of the defendants. 

The defence was that the kahuliat was not executed by the predecessor of 
the defendants, and that there was no relationship of landlord and tenant 
between the parties. 

The Court of First Instance, overruling the objections of the defendants, 
gave the plaintiff a decree. 

On appeal to the Lower Appellate Court, a new plea was taken for the first 
time that the suit was barred by limitation, being one for rent for a period of 
more than three years. The Subordinate Judge deciding this point against the 
defendants, dismissed the appeal. The material portion of his judgment was 
as follows : — 

“ It is not a pure question of law, i.e., of limitation, but a mixed question of law and 
fact. Besidps, even if such a question can bo entertained, where is the proper evidence to show 
that the case comes under the Bengal Tenancy Act. It is clear on the evidence that the lands 
lie within the Municipality of Dacca, and there is uothing t'» show that the lands were let 
out as holdings for agricultural or horticultural purposes. The mere fact, as appoari.d from 
the ovidouce, that one of the plots is a som sonda * and portions of some other plots are 
cultivated with kitchen vcgctablr^, is not sufficient. I overrule the plea of limitation." 

Against this decision t lie dofondarits appealed to the High Court. 

Babu Basml Kumar Bose for the Appellants. 

Moulvie Ahdul Jawad for the Respondent. 

The judgment of the High Court (Maclean, C.J., and Banerjee, J.) 
was as follows : — 

Maclean, C J. — T am doubtful whether the Lovver Appellate Court ought to 
have allowu^d the point now argued before us to have been raised. It was 
never raised in the pleadings, and never raised in the Court of First Instance. 
The case raised in the Court of First Instance was that the defendants never 
executed the ijara in question : they fought that out and they [207j were 
beaten. It is not very easy to say whether this particular lease is or is 
not within the provisions of the Bengal Tenancy Act. It is found by the Court 
below that the lands lie within the municipal area of Dacca, hut there is 
Dofcbing to show that the land was let out as a holding for agricultural or horti- 
cultural purposes, though there appears to have been some evidence as to some 
of the plots being used for growing vegetables B.ud sane so7ida. I think w^omnst 
take it, upon the findings, that this land was not used for agricultural or horti- 
cultural purposes, and, that being so, I seo no reason to dissent from the view 
taken by the lower Court. The appeal must be dismissed with costs. 

Banerjee, J. — I am of the same opinion. The two questions raised before 
us are, first, whether this suit, which was one for arrears of rent duo under an 
ijara lease, which is a registered document, is governed by the three years rule 
of limitation prescribed in the Bengal Tenancy Act, or the six years rule of 
limitation under article 116 of the second schedule of the Limitation Act; and, 

* A place where grass for thatching is grown. — Ed. 
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sec 0 ndt whether interest is recoverable at any rate exceeding 12 per cent, per 
annum, the rate prescribed by section 57 of the Bengal Tenancy Act. These 
questions, as has been pointed out in the judgment of the learned Chief Justice, 
were not raised in the first Court ; and it is very doubtful whether the Lower 
Appellate Court ought to have allowed them to be raised at all, because these 
questions are not pure questions of law, but are mixed questions of law and 
fact, their determination depending upon the questions whether the Bengal 
Tenancy Act applies to this case — a question which again dependsifor determin- 
ation upon the question whether the land the subject of the lease, was used 
for agricultural or horticultural purposes, or for purposes other than those. 

Upon the last-mentioned question the finding of the Lower Appellate Court 
is against the appellants. But the learned Vakil for the defendants (appellants) 
contends that the question is a pure question of law, and that, having regard 
to the terms of the lease, the plaintiff was a tenure-holder within the meaning 
of section 5 of the Bengal Tenancy Act, quite iri’espective of the question 
whether the land was held for agricultural or horticultural pur- [208] poses, or 
for any other purpose ; and he bases his argument upon that part of the definition 
of the term “ tenure-holder ” in section 5, sub-section 1, of the Tenancy Act, 
which runs in these terms : ‘ Tenure-holder’ moans primarily a person who has 
acquired from a proprietor or from another tenure-holder a right to hold land 
for the purpose of collecting rents.” It is argued that the lease shows that the 
plaintiff acquired from the proprietor or another tenure-holder a right to hold 
the land in question for the purpose of collecting rents from the occupants of the 
land, whether they are agricultural and horticultural tenants, or shop-keepers, 
or any other description of tenants. 

I am of opinion that this contention is not sound. For, although the part 
of the definition of the term * tenure-holder,’ quoted above, maybe comprehen- 
sive enough to lend some colour to the appellants’ contention, yet we must take 
the provisions of the Act relating to tenure-holders as a whole, and see whether 
the term “ tenure- holder,” as contemplated by the Bengal Tenancy Act, would 
include a person such as the plaintiff has been found to be in this case. One 
of these provisions applicable to tenm^e- holders is that contained in section 7 
of the Act, and that section, especially clause (a) of sub-section 3 of it, to my 
mind, clearly indicates that a tenure-holder within the contemplation of the 
Act must be a person who holds land which is used for agricultural or horti- 
cultural purposes. For sub-section 3 enacts that, “ in determining what is fair 
and equitable, the Court shall not leave to the tenure-holder as profit less than 
ten per cent, of the balance which remains after deducting from the gross rents 
payable to him the expenses of collecting them, and shall have regard to (a) 
the circumstances under which the tenure was created -for instance, whether 
the land comprised in the tenure, or a great portion of it, was first brought 
under cultivation by the agency or at the expense of the tenure- holder or his 
predecessors in interest, whether any fine or premium was paid on the creation 
of the tenure, and whether the tenure was originally created at a specially low 
rent for the purpose of reclamation.” 

The view 1 take is in accorda.nce with that taken in the case [209] of 
Durga Sundari Dassiv. (7wdafan7s.sa,(l872)yB.L.B.,101;18W. B., 234, decided 
under the former Rent Law, Act X of 1859. I may also add that this view 
receives considerable support from the provisions of section 117 of the Transfer 
of Property Act. For we find in Chapter V of the Transfer of Property Act, in 
which section 117 occurs, certain provisions of the law relating to leases of 
immoveable property, which obtain simultaneously with the provisions of the 
Bengal Tenancy Act, and the two enactments being different in many 
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respects, it could not have been the intention of the Legislature that a case might, 
at the option of any party, bo brought indifferently under the provisions of the 
one enactment or the other. The two enactments must have bean intended to 
have separate application ; and the line of demarcation between the two is, to 
•a certain extent, indicated by section 117 of the Transfer of Property Act, which 
enacts that none of the provisions of the Chapter in which that section occurs 
applies to leases of immoveable property for agricultural purposes, except in 
certain cases. This indicates that the distinction between cases coming under 
the Transfer of Property Act, and those coming under tho ordinary Rent 
Law, is constituted by the fact of the land being non-agricultural or agricultural. 

For these reasons, and having regard to the finding that the land in dispute 
is not shown to be used for agricultural or horticultural purposes, I think that 
the Lower Appellate Court was quite right in holding that the Bengal Tenancy 
Act has no application to the present case. 

S. C. G. Appeal dismissed. 


NOTES. 

[ See also (1909) 13 C.VV.N., 949.] 


[210] The 15th August, ISOfK 
Present : 

Sir Francis W. M;\(’li5an, K.C.T.E., Chief Justice, and 
Mr. Justk^.k Baneiuke. 

Ilarendra Lai Roy Chowdhry Decree-holder 

versus 

Sham Lai Sen Judgment-debtor.’^ 

Limitation Act {XV of 1877), Schedule 11, article 1 79 — Step in aid of execution — 
Application for execution of decree against some of the joint judgment- 
debtors, out of time — Realization of a portion of the decietal 
amount by such execution, effect of, as against other 
jtidgment-deblor who was not a party to the 
execution proceeding — Application 
in accordance with law. 

A judgment-dcbtor, who was not a party to a previous application for execution of a 
decree or to any order made upon it, is not precluded from showing that the said application 
was barred by limitation, and that therefore it was not in accordance with law, 

A decree was obtained against four persons on the 13th August 1890. An application for 
execution was made against all of them on the 7th October 1893. A subsequent application 
was made against two of them on the 17th February 1897, and a portion of the decretal 
amount was realized. On a further application for execution against persona who were 
parties to the previous execution proceeding and also against a person who was not a party to 

* Appeal from Original Order No. 355 of 1898, against the order of Babu Bajendra 
Kumar Bose, Subordinate Judge of 24-Pergunnahs, dated the 17th of August 1898. 


18 OAL.— 97 
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the Raid proceed ing, objection waB taken by the latter that the application for execution ae. 
against him was barred by limitation. 

Heldf that the application was barred by limitation, inasmuch as the objector was not 
a party to the previous execution proceeding, which was itself barred by limitation and 
therefore it had not the effect of keeping the decree ahve. 

This appeal arose out of an application for execution of a mortgage decree. 
The decree was obtained against four persons on the 13th August 1890, and 
the order absolute was made on the 8th December of the same year. Applica- 
tions for execution of the said decree were made from time to time. The third 
application for execution was presented on the 7th October 1893, and it was 
made against all the four judgment-debtors. On the 30th December following 
a notice was directed to be issued to one of them only. On the 24th February 
1894, tJiere was an order by the Court to the following effect : “ Notice to the 
judgment-debtor to show' cause wdiy he should not be arrested if ialabana be paid 
in three [211] days,” but no ialabana having been paid the execution case was 
struck off on the 17th March 1894. The next application for execution was filed 
on the I7th February 1897, only against two of the judgment-debtors Nos. 1 
and 2, and a certain sum of money was realized from them. The present applica- 
tion was made on the 21st July 1898 against the judgment-debtors Nos. 1, 3 
and 4, and a notice was issued to the objector judgment-debtor No. 4, to show 
cause why he should not be arrested in execution of the decree. His objection 
was that the execution had been barred when the application for execution was 
made on the 17th February 1897 and whatever steps wore taken in that 
case by the decree-holder for the realization of the part of his due from 
the judgment-debtors Nos. 1 and 2 could not have the effect of enlarging the 
period of limitation. 

The Court of First Instance allowed this objection, and held that the 
application for execution as against the objector was barred by limitation. 

From this decision the decree-holder appealed to the High Court. 

Mr. 0*Kinealy, Babu Akshoy Cooviar JJanerjee, and Bahu Bepin Behary- 
Ghofihf for the Appellant. 

Mr. Jackson, and Babu Prosonno Gopal Roy, for the Respondent. 

The following judgments were delivered by the High Court (Maclean,. 
C.J., and Banekjep:, J.) : — 

Haclean, C.J. — This is an appeal by the decree-holder from the decision 
of the Second Subordinate Judge of the 24-Parganas, holding that the decree- 
holder’s application for execution, dated the 21 at July 1898, was barred by 
limitation. 

The point we have to decide is a short one, ‘and it will only be necessary 
for me to deal briefly wdth a few dates and undisputed facts. 

The suit was one to enforce a mortgage, and there were four defendants to 
that suit, of whom defendant No. 4, is the present respondent. A final decree 
was passed on the 8th of Decemf)er 1890 for a sum of Rs. 18,000 or so. Appli- 
cations for execution [212] were made from time to time, but it is sufiBcient 
for present purposes if we start from the application made on the 7th October 
1893 against all the defendants. 

In my opinion the decree which was passed was a joint decree against all 
the^ defendants. 

On the 17th February 1897, which is more than three years after the date 
of the application of the 7th October 1893, a further application was made 
against the defendants Nos. 1 and 2 only, and that application resulted in a 
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substantial sum being recovered by the decree-holder. Defendant No. 4 was not 
served with notice of, and was not, in anywise, a party to, that application. 

Then comes the present application of 21st of July IBDS against the 
defendants Nos. 1, 3 and 4, the latter of whom, as I said before, is the only 
respondent on this occasion. 

These being the facts, two questions arise : Firat, whether the application 
of the 17th of February 1897 was out of time, and, secondly, if it wore out of 
time, whether it isopen to the defendant No. 4 to raise that objection on the 
present occasion. 

1 entertain no doubt that the application of the 17th of February 1897 
was out of time. The last previous application was made on the 7th of Octo- 
ber 1893, though an ingenious attempt was made to lead us to prosumo that 
having regard to the entry in tho order sheet of the 24th February 1894, some 
application subsequent in point of date to that of October 7th, 1893, must 
have been made. I am not disposed to take that view. In my opinion the 
notice referred to in that entry was consequent only upon the application 
that had been previously made on the 7tb October 1893. There is nothing to 
show that there was any such application as would meet the requirements of 
article 179 of the second schedule to tho Limitation Act after tho 7th October 
1893, and 1 am therefore clearly of opinion that the application which was 
made on the 17th of February 1897 was out of time. 

But then it is contended that having regard to the case of Pershad 

Diclut V Grija Kania Lahtn, (1881) l.L.K., 8 Cal., 51 : L.E., 8 1.A., 123, it is not 
open [213] to the present respondent to take that objection, and that as an order 
was made on the 17th February 1897 against the defendants Nos. 1 and 2, the 
defendant No. 4 is barred from saying that that application was out of time. 

I am unable to accept that view. To my mind the case in the Privy 
Council proceeds upon an entirely different footing. In that case, to put it 
shortly, the parties had been served with the application for execution, and an 
order on that application, adverse to them, had been made in their presence, 
by a Court of competent jurisdiction, and the Privy Council held that under 
these circumstances, although the execution of the decree might have been 
actually barred by time at the date of tho application in question, yet if an 
order for such execution has been regularly made by a competent Court having 
jurisdiction to try whether it was barred by time or not, such order, although 
erroneous, must, if unreversed, be treated as valid. But that case has no 
application to the present, where tho defendant No. 4 was not a party to tho 
application of tho 17th of February 1897 nor a party to the order made upon 
that application. Ho knew nothing whatever about it, and it is difficult 
to see why, upon this, his first opportunity, he should he disentitled to sliow 
that that application was out of time. 

Great reliance is placed hy the appellant upon the language of the explana- 
tion attached to article 179 of tho second schedule of tho Limitation Act, 
which says that “ where the decree or order has been passed jointly against 
more persons than one, tho application, if made against any one or more of them 
or against his or their representatives, shall take effect against them all.’' That 
means that the application may take effect against them all, if the application be 
such an application as is mentioned in the 4th clause of article 179, that is to 
say, an application “made in accordance with law to the proper Court for execu- 
tion or to take some step in aid of execution.” But the application of the 17th 
February 1897 was not an application in accordance with law, because it was 
out of time, and that being so there is nothing, in my judgment, in the language 
of this explanation to show that a person who was not a party to the 
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application, or to any order made upon it, is prevented from showing that the 
[214] previous application was out of time. The explanation does not say 
that any order made on such an application is to be binding on a person who 
was not a party to the application. The present respondent could not have 
taken any objection to the application of the 17th February 1897, or to the 
order made upon it, for lie know nothing about it. 

I have now dealt wnth the only two points which have been raised : they 
both fail, and the appeal must be dismissed with costs. 

Banerjee, J. — I am of the same opinion. The question for determination 
in this case is whether the present application, which was made on the 21st 
July 1898, for execution of the decree obtained by the appellant on the 13th 
August 1890, is barred by limitation. Tho Court below has answered that 
question in the allirmative, and hence the present appeal by the decree-holder. 
The contention of the learned Counsel for the appellant is, that tho view taken 
by the Court below is wrong, first, because the present application is made 
within three years from the date of the next preceding application, which was 
made on the 17th of February 1897, and behind which it is not competent for 
the parties to go ; and, secondly, because even if it were competent to the 
judgment-debtor No. 4 to go behind the application of the 17th February 1897, 
that application was a good application as it was made within three years from 
the date of the previous application which must have been made on the 24th 
February 1894, as the order made by the Court on that day would show. 

I shall consider these two contentions separately. It is quite true that 
an application for the execution of the decree of the 13th August 1890 was 
made on tho 17th February 1897, and that application was granted and some 
property of the judgment-debtors was attached upon that application. It 
is equally true that, according to the case of MunyiU Per shad Dickit v. Grija 
Kant Lahin, (1881) LL.R., 8 Cal., 51 : L. B., 8 I. A., 123, the judgment-debtors 
who are bound by the orders made upon the previous application are, in 
that state of facts, precluded from going behind that application, and from 
[218] contending that it was not in time and wras not, therefore, a good 
application. But tho only parties against whom the application of the 17th 
February 1897 can have this effect are the parties against whom that appli- 
cation, and the orders passed upon it, were made. It is clear, from the 
language of the judgment of tho Privy Council in Muiigul Pershad Dichit v. 
Grija Kant Lahtri, that the ground of that decision is shortly this, that where 
once an application has been made, and granted, upon notice to the judgment- 
debtor, and proceedings are taken upon such apjdication, it is not competent 
to such judgment-debtor to question the validity of the orders made, and the 
proceedings taken upon such previous application, on the ground that that 
application was barred by time. But that effect the application can have only 
against the parties against whom the application was made and upon whom 
notice of the application was issued. In the present case, the application relied 
upon was made, not against the judgment-debtor No. 4 who objects to the exe- 
cution proceeding in tho present instance, but only against the judgment-debtors 
Nos. 1 and 2. The case cited, therefore, cannot support tho decree-holder’s 
contention that the judgment-debtor No. 4, the respondent before us. is not 
entitled to go behind the application of the 17th February 1897, and to show 
that application was barred by limitation. 

Then it is contended that, although the case of Mungul Pershad Dichit v. 
Grija Kant Lahiri, (1881) I. L. R., 8 Cal., 51 : L. R.. 8 I. A., 123, taken by 
itself may not have that effect, yet, taken along with explanation 1 of article 
179 of the second schedule of the Limitation Act. it ought to have that effect: 
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as the application of the 17th February 1897 was an application made for the 
execution of a decree passed jointly against all the judgment-debtors. 

Let us then examine the language of the explanation. It says that “ where 
decree has been passed jointly against more persons than one, the application, 
if made against any one or more of them, or against his or their representatives, 
shall take effect against them all.*’ That means that an application for execu- 
tion which is itself an application made according to law, that is, which is 
not itself time barred, though made [216] against some only of several persons 
against whom a decree is passed jointly, shall take effect against all of them. 
It does not say, however, that not only an application so made, but all orders 
made upon such application, shall have effect against the judgment-debtors 
other than those against whom the application was made. Now, it is neces- 
sary, for the success of the appellant’s contention, that not only must the 
previous application have effect against all the judgment-debtors, but the orders 
made upon that application must also have a similar effect ; for, otherwise, it 
could not be said that the judgment-debtor No. 4 was precluded from showing 
that the previous application relied upon was time barred. It is not the applica- 
bion itself, then, that would be sufficient for the appellant’s purpose; but 
it must bo the application taken with the order made thereon that can 
preclude a party from going behind the application and contending that it was 
time barred ; and there is nothing in the explanation to the effect that, not 
only the application, by which must ho understood an application according 
to law, that is, an application within time, but orders made upon an applica- 
tion which would preclude persons against wdiom they are made from going 
behind the application, shall have eff ect against judgment-debtors other ohan 
those against whom such orders were made. I do not, therefore, think that the 
contention urged on behalf of the appellant is correct. If the application, 
independently of the rule laid down in Mungul Pershad Diclut v. Gnja Kant 
Lahin, was itself an application good in law, that is, made before the time 
for making it expired, tlien it would he sufficient, not only as against the 
person against whom it was made, but also against other judgment-debtors 
against whom the decree was jointly made. 

This brings me to the consideration of the second contention urged on 
behalf of the appellant, namely, that the application of the 17th February 
1897 was not barred by limitation, as it was made within three years from 
the date of a previous application which must have been made on the 24th 
February 1894. Now there is no application of the 24fcli February 1894, or 
of any other date in February 1894, forthcoming; and the only ground 
upon which the appellant's contention rests is this, that [217] the order 
sheet in the case sliows that a notice on the judgment debtor to show 
cause why he should not he arrested was ordered to he issued on the 
24th February 1894, and as that order could have been made only upon an 
application for the issue of such a notice, we must presume that an application 
for the issue of such a notice, which would be an application to take some stej" 
in aid of execution, was made. 1 do not think that that inference at all follows ; 
for the order of the 24th February 1894 might well have been made, and, in 
my opinion, was, in fact, made, not upon any fresh application made on that 
day, but upon the original application for execution made on the 7th October- 
1893, which contained a prayer thac after service of notice on the judgment- 
debtors named in the column of names a warrant of arrest might be i.ssued 
against them. That being so, the contentions urged before us both fail, and 
the appeal must be dismissed with costs. 

S. 0. G. Appeal dismissed. 
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The 30th August, 1899. 

Present : 

Sib Francis W. Maclean, K.C.I.E., Chief Jcstioe, 

AND Mr. Justice Banerjee. 

Amrita Lal Mukerjee Petitioner 

versus 

Rakhali Dassi Debi Opposite Party.* 

Civil Procedure Code (Act XIV of 188^1), sections 370, 102 — Insolvency 
Act (11 and 12 Vic., C. 2l), section 7 — Whether section 370 of the 
Civil Procedure Code applies to a case, where there has not 
been a completed hankriiytcy or insolvency — Dismissal of 
the suit foi non-appearance of plaintiff or of the 
Official Assignee ‘—Civil Procedure Code, 
sections Uy2,103, 157, 371. 

Section 370 of the Code of Civil Procedure does not apply to a case where there has boom 
only an application to declare the plaintiff to a suit an insolvent and a vesting order made, 
but the proceedings arc aubsaquently annulled, and the party is not declared either a 
bankrupt or an insolvent ; therefore in such a case, where a suit has been dismissed for the 
non-appearance of the plaintiff or the Official Assignee on the date fixed for hearing, section 
103 of the Civil Procedure Code applies. 

One Amrita Lall Mukerjoo instituted a suit for an account in the Court of the 
Second Subordinate Judge of Hooghly on the 16th [218] November 1897, and a 
Commissioner was appointed to take accounts, witli a direction to submit bis 
report on the 20th June following. On the 20bh May, the defendant applied 
to the Subordinate Judge to add the Olficial Assignee as a party to the suit, 
inasmuch as the plaintiff had applied to the High Court to he adjudicated an 
insolvent, and his properties had been vested in the Official Assignee. There- 
upon the Court granted a fortnight’s time to the plaintiff to bring the Official 
Assignee on the record. The plaintiff again applied for further time to show 
to the Court that his application to ho declared an insolvent had been with- 
drawn, and the case was postponed to 13th June 1898. On that day neither 
the plaintiff nor the Official Assignee appeared, and the Court, purporting to act 
under section 370 of the Civil Procedure Code, dismissed the suit. The plain- 
tiff then applied to set aside the order of dismissal on the ground that his 
application to be declared an insolvent was dismissed by the High Court. The 
Subordinate Judge rejected the petition, holding that the case came under 
section 370 of the Civil Procedure Code, and the petitioner’s remedy was by 
way of an appeal. 

Against this decision the petitioner appealed to the High Court. 

Babu. Boidya Nath Duttior the Appellant. 

Babu Golap Chunder Sarkar for the Respondent. 

The judgment of the High Court (Maclean, C.J., and Banbrjbb, J.) 
was as follows : — 

* Maclean, C.J. — This is a suit for an account. The taking of the account 
was referred to a Commissioner. Subsequently to that reference proceedings in 

* Appeal from Order No. 3812 of 1898, against the order of Babu Badha Krishna Sea, 
Subordinate Judge of Hooghly, dated the 27th of August 1898. 
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bankruptcy were taken against the plaintiff, and a vesting order was made, 
vesting the property in the Official Assignee. Subsequently to that an applica- 
tion was made by the defendant on the 20th May 1898, that the Official 
Assignee should be made a party to the suit. That came on before the Court 
on the 13th June 1898. After one or two adjournments, neither the applicant 
nor the Official Assignee appeared, and tlie Court, purporting to act under 
section 370 of the Code of Civil Procedure, dismissed the suit. 

The first question is whether the Court was right in holding that that 
section applied, and, secondly, whether it [219] was right in dismissing 
the suit as coming within the purview of that section, i think not. 1 
think that section 370 of the Code only applies to a case whore tliere 
is an actual bankruptcy or insolvency. The language of the section, to my 
mind, clearly indicates that. It indicates that there must be a completed 
bankruptcy or insolvency, in which there is an Assignee or Receiver 
appointed. That does not apply to a case such as the present, where there has 
been an application to declare the plaintiff an insolvent and a vesting order 
made, but the proceedings are subsequently annulled and the plaintiff is not 
declared either a bankrupt or an insolvent. I think this is clear from the 
language of section 370, coupled with the language of section 7 of the Insolvency 
Act (11 and 12 Vic., C. 21), which says that if “after the making of any such 
vesting order, the petition of any such petitioner shall be dismissed by the said 
Court, such vesting order made in pursuance of such petition shall from nnd 
after such dismissal be null and void to all intents and purposes.’' Here the 
petition was subsequently dismissed, and in my opinion section 370 of the Code 
does not apply to such a case as that. 

But, then, was the suit properly dismissed for non-appearance on the part 
of the jilaintiff. 1 think it was, nor has that been contested by the appellant. 
His contention is, that it must be treated as a dismissal, not under .section 370 
of the Code, but as a dismissal under section 102. If it bo a dismissal under 
section 102, then section 103 would apply, and the appellant would bo 
■entitled to show that ho was prevented by sufficient cause from appearing 
when the suit was called on for hearing. The learned Judge in the Court below 
has considered that the caso does not fall within sections 102 and 103 of the 
Code. He has, therefore, not gone into the question whether or not there was 
isufficiont cause, and that is the main ground of the appeal in the present 
case. I think he was wrong in that view, that is in the view that this was a 
dismissal under section 370. 1 think that under the circumstances it must bo 

taken to have been a dismissal under section 102, in which case I think 
section 103 applies. There must be a remand in order that the Judge may go 
into the question of whether the plaintiff was prevented from appearing 
[ 220 ] when the suit was called on for sufficient cause. The costs of this 
appeal will abide the result. 

Banerjee, J. — 1 am of the same opinion. The question before us is whether 
the present application for setting aside the order made by the Court below <jn 
the 13th of June 1898 dismissing the suit was entertainable under section 103 
of the Code of Civil Procedure. The Court below has answered that question 
in the negative, being of opinion that the order was made, not under section 
102 of the Code of Civil Procedure, to which alone section 103 is applicable, but 
under section 370 of the Code to which section 103 hasiio application. As pointed 
out in the judgment of the learned Chief Justice the order of the 13 th of June 1898 
dismissing the suit for default of appearance could not have been made under 
section 370 of the Code of Civil Procedure, when that section had no applica- 
tion to a case like this, in which no adjudication, declaring the plaintiff an 
insolvent, had been made. 
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That being so, the question now arises whether the order dismissing the 
suit can be treated as one made under section 102 of the Code of Civil Procedure, 
and whether, even if it could be so treated, it is open to the appellant to treat 
it as such by his present application, or whether his remedy was not by way 
of appeal from that order or review of judgment. 

The learned Vakil for the respondent contends that, granting that the 
order could not have been made under section 870 of the Code, under which it 
purports to have been made, still as it purports to have been made under that 
section, the only remedy for the present appellant was either by an appeal 
from that order, or by an application for review of judgment. 

There might have been some force in that contention, if the non-applicability 
of section 370 of the Code to the case could have prevented the order from 
being what it was, that is to say, if it could be said that because section 870 
of the Code was not applicable to the case, therefore the Court ought not to have 
dismissed the suit. But clearly that could not have been so. The plaintiff 
failed to appear on the day fixed for the hearing of the case, and the Official 
Assignee made no application to be allowed [221] to appear in place of the 
plaintiff, and the only course left open to the Court was to dismiss the suit 
for default of appearance. The order, therefore, that was made was the only 
order that could have been made under the circumstances. The only thing 
that is wrong in the order is, that a wrong section is relied upon in support of 
it. The proper section to which the Court ought to have referred was section 
157 of the Code of Civil Procedure, which would import section 102 into the 
case. That being so, I do not think that there is any force in the contention urged 
on behalf of the respondent that the only remedy against the order of the 13th 
June 1898 was by way of an appeal or by an application for review. As that 
order was made and must be regarded as having been made under section 102, 
the application for setting it aside under section 103 of the Code was clearly 
entertainable. 

S. C. G. Appeal allowed ; case remanded. 
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[27 Cal. 321] 

PRIVY COUNCIL. 

The 6th, 7th and 21st July, 1899. 

Present : 

Lord Watson, Lord Hobhouse, Sir Richard Cough, and 
Sir Edward Fry. 


Udit Narain Singh and others Plaintiffs 

versus 

Golabchand Sahu and others Defendants. 


[On appeal from the High Court at Fort William in Bengal. | 

Onus of Proof — Accietion — Right of Riparian Proprietors — Title to alluvial 
Land contested between villages on opposite banks — Possession — 
Prescription — Limi tation. 

The plaintiffs wore the proprietors of a village on the southern bank, who disputed with 
those of a village on the northern bank the ownership of alluvial land formed by the Ganges. 
The current, after having encroached upon the southern bank, wont away from that side 
of the river towards the northern, leaving tho tract of alluvial land now in dispute. This 
appeared on its previous site. to tho south of tho mam stream. It was then carried away by 
diluvion, and again appeared after that. This land was claimed by tho plaintiffs, not as 
part of their old land, but on the strength of their having hold possession, adversely and 
without interruption, for more than twelve >ears before their dispossession by the defendants, 
by whom they alleged themselves to have been ousted within less than twelve years before 
they brought this suit. 

[222] The evidence did not support thoir claim, the burden of proof being on them. It 
was shown that after tho second rocessiun of the river towards tho north, and after the 
reappearance of the alluvial laud on the south of the current, the land had been taken by the 
Government into their possession, and that the latter had made over the greater part of it to 
the defendants who had since held this part. There had not been shown to have been any 
actual possession held of the remainder by the plaintiffs, who had thus failed as to the whole 
to prove the continued possession necessary to their acquiring title. 

Appeal from a decree (30bh March 1896) of the High Court, reversing a 
decree (28th June 1893) of the Subordinate Judge of Patna. 

The plaintiffs, appellants, maliks of the village Chitnawan on the southern 
bank of the Ganges, brought this suit on the 20bh June 1892 for the proprietary 
possession of alluvial land formed in the river. They alleged that they had 
been dispossessed forcibly in 1889 by the defendants, the maliks of mauza 
Ganghara on the northern bank, after having held possession since the 26th 
September 1869, and relied on having acquired title by possession, continuous 
and adverse, until they had been ousted, their ouster having taken place within 
twelve years of the date of their suit. 

The defences were that (1) the plaintiffs had not held the land in their 
possession for twelve years, but that, on the contrary, the tract of land was 
within the boundary of the defendants’ revenue-paying mehal ; and (2), that 
the suit was barred by limitation. 

These riparian owners contested tl>eir right to some hundreds of bighasof 
land which had been formed by the action of the river. In the course of yeare 
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alternate appearance and disappearance of this alluvial deposit had taken place, 
consequent upon changes in the course of the main stream. These changes 
and their effect on the site are stated in their Lordships' judgment. 

The questions on this appeal were mainly, (1) whether the plaintiffs had 
proved an uninterrupted possession of the tract for twelve years, thus acquiring 
title by prescription ; (2) whether they had sued within time after ouster by 
the defendants. 

The Subordinate Judge gave the plaintiff s a decree for the greater part of 
their claim. In his judgment they were entitled to add to their period of 
possession a prior period during which [22S] the land had been occupied by 
another opponent, viz., the neighbouring village Magarpal, against whom the 
plaintiffs had obtained a decree in 1869. They had then held till 1879 without 
interruption ; and assuming an ouster to have taken place by the defendants, 
as the latter alleged, in 1881, they, the plaintiffs, had been in poBsession for 
fifteen years ending within twelve years of their filing this suit. 

The High Court (Trevelyan and Beverlev, JJ.) on appeal found no 
sufficient proof by the plaintiffs of their continuous possession for twelve years 
before their ouster by the defendants. There was a break in the plaintiffs' 
possession. After the tract of land had been submerged, it again appeared, on 
the departure of the river's current in the northward direction, on the former 
site on the south side. Then it apparently had been claimed by the plaintiffs. 
But this later claim, not shown to have been followed by their obtaining 
possession, could not be held sufficient. The possession, which dated from 
1869, had been interrupted by the diluvion of the disputed land which 
took place on or about 1874. Again in 1879 the tract bad re>appeared on 
another change in the current towards the north. The Court did not find that 
there had been on the evidence any effective possession after the land had 
reached the surface in that year. On the contrary, the evidence showed that 
the Government having taken possession of the land as diara had made the 
greater part of it over to the defendants. Even if the possession by the village 
Magarpal were to be tacked on to the possession of the plaintiffs, continuous 
possession would not appear to be made out for the period of twelve years. 
There had been no proof of possession by the plaintiffs in 1881, and no title 
had been created before the diluvion of 1874. The decree of the Court of 
First Instance was reversed. 

On this appeal by the plaintiffs, — 

Mr. J, H. A. Brammi, for the Appellants, contended that the right infer- 
ence had not been drawn from some of the evidence, which, had it received due 
weight, would have led the High Court to a conclusion in their favour. It should 
have been found that continued possession was held by the plaintiffs’ village 
for twelve years before they wore ousted by the defendants. If the date of 
[224] that ouster was taken to be no later than 1881, the plaintiffs would 
still have shown a twelve years’ continuous possession, from 1869 to a date 
in 1881, which was sufficient to entitle them to claim that their possession 
had been matured by time into a right of property. And also it had been 
shown that the date of their dispossession was within the twelve years before 
the date of their filing this suit in June 1892. The facts on which he relied 
were, mainly, that beginning with the first re-appearance of the alluvial land 
. now claimed on its former site, the plaintiffs bad obtained possession after 
their litigation with the Magarpal village in September 1869. The tract again 
disappeared in or about 1874-75, being washed away by the returning stream ; 
but during submergence the original site remained the property of the plaintiffs, 
and there was no change of the right on their part to take possession asssoon 
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as the river receded, and the land was again above the surface of the water. 
The plaintiffs were not deprived of possession by the defendants at that time, 
and there was no ouster in the legal sense. The alluvial land was again above 
the level of the river in 1879, on the same site. The plaintiffs again had posses- 
sion, and the evidence went to establish that they were not ousted by the defend- 
ants till 1881, at the earliest. Thus their claim to be entitled by adverse and 
continuous possession for twelve years was made good. 

He referred to Badha Gohind Roy v. Inglis, (1880) 7 C.L.R., 364 : 3 Suth. 
P.C., 809 ; Bains v. Buxton, (1880) L.E., 14 Ch. D., 537 ; Bajkumar Boy 
V. Gobind Chandra Boy, (1892) I. L .R., 19 Cal., 660: L. R., 19 I. A , 146, 
and Lee v. Johnston, (1869) L.R., 1 App. Ca. H. L., 426 (433). He then referred 
to section 4, Regulation XI of 1825, and to decisions in the Court of Sudder 
Dewani, giving to that section a wider scope than it should have received on 
the subject of alluvial accretion to land in rivers previously to 1870. In that 
year the construction had been corrected by the judgment of the Judicial 
Committee in Lopez v. Muddon Thakur, (1870) 13 Moore’s I.A., 467 : 5 B.L.R., 
521. But according to the view entertained till about that time, and 
prevailing in the earlier days of the present case, of alluvion and diluvion, 
the rule was that, where a river being the boundary between two estates 
[2?8] encroached on one bank and receded from the other, the river remained 
the boundary, and any alluvial accretion to the estate from which the river 
receded belonged of right thereto. Thus the plaintiffs would, as a matter of 
course, have followed the receding river taking possession of all the alluvial 
deposit left by it as far as it receded. The evidence for the plaintiffs was 
supported by the probability of che case as to their having obtained possession 
before the diluvion of 1874-75 to the furthest point of the river’s recession 
from their bank. During that diluvion and its effects, till 1879, when the 
land again appeared, the rivo^' having returned to a course northward, the site 
remained the plaintiffs’. The decision in Lopez v. Muddon Thakur, (1870) 13 
Moore’s I. A., 467 : 5 B, L. R., 521, was that when land had been washed 
away, and the site had remained capable of being identified, the land newly 
appearing on that site belonged to the estate which had all through the change 
comprised that site. Hence the right of the plaintiff s to take possession in 1879 
was again in support of their having done so, and of their having remained 
undisturbed by the defendants till 1881. By this last date their title by non-claim 
had been acquired, and their ouster, if it had taken place as early as that 
year, was within twelve years of June 1892, when this suit was filed. He 
referred to Bao Karan Singh v. Bakar Ah Khan, (1882) I. L. R.. 5 AIL, 1 : L. R., 
9 I. A., 99, to section 29 of Act IX of 1871 and section 28 of Act XV of 1877, 
and to articles 142 and 144 of the latter Act. Also to Rajrup Koar Ahul 
Hossein, (1880) I. L. R., 6 Cal., 394 (402) : L. R., 7 I, A., 240 ; Kally Chum Sahoo 
v. The Secretary of State for India, (1881) I. L. R., 6 Cal., 725 (734), and 
Manomohun Ghose v. Mathura Mohun Boy, (1881) I. L. R., 7 Cal., 225 (234). 

Mr. C. T7. Arathoon, for the Respondents, argued that the evidence had 
not established that the appellants had possession of the land within the 
twelve years preceding the suit. And against the facts alleged as the founda- 
tion of the plaintiff's’ title, their having had possession continued and adverse 
for more than twelve years before their ouster by the defendants, there were 
the concurrent findings of two Courts that the Government had [226] taken 
possession of the disputed land as diara on its appearance above water in 1879, 
and that the greater part of the land had then been made over by the author- 
ities to the defendants. As to the remainder of the alluvial land, there had' 
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been no clear evidence of the plaintiffs having obtained possession of any of it. 
The suit had therefore been rightly dismissed by the High Court. 

Mr. J. H, A, Branson replied. 

Afterwards, on the 21st July, the judgment of their Lordships was 
delivered by 

Sir Edward Fry. — The plaintiffs and present appellants are maliks of the 
village of Chitnawan, and the defendants and present respondents are maliks 
of the village of Ganghara. 

In 184*3 the two villages were separated by the river Ganges, Ganghara 
lying on the northern, and Chitnawan on the southern, shore of the river. 

The lands in question were formerly made over to the maliks of Ganghara, 
and the plaintiffs do not claim them as part of their old lands ; but the proposi- 
tions on which they rely are these : first, that for a period of twelve years 
they were in possession of the land and thereby acquired title ; and, secondly, 
that they brought this action within twelve years of their dispossession by the 
defendants. The burthen of proving both these propositions rests on the 
plaintiffs. 

In 1859 the Ganges receded northwards, and all that remained of it in 
its ancient site was a dead stream or stagnant pool known as the Dhab ; and 
between that and the new bed of the Ganges to the north there was formed 
a diara or mass of alluvial deposit which seems to have emerged from the 
face of the waters about the year 1860. This diara included the lands now in 
controversy. When the land emerged it was taken possession of by the maliks 
of Magarpal, a village to the north-west of Chitnawan. The maliks of Chitna- 
wan thereupon sued those of Magarpal for possession of the land in controversy, 
apparently founding their claim on the custom of dhar-dhura, i.e., a supposed 
right of a riparian owner to follow the receding bank of the river and to claim 
all land between the old and the new shore. In this claim the maliks of 
Chitnawan were successful, and on the 15th June 1869 the High [227] Court 
affirmed a decree of the inferior Court, whereby they were held entitled 
to recover 597 bighas of land ; and on the 26th September 1869 possession 
was duly delivered to the plaintiff's’ predecessors in title, not only of the decreed 
lands, but of other land which had during the pendency of the litigation 
been added to them by the further retreat northward of the river’s course. 
The lands then delivered to the maliks of Chitnawan include the lands now in 
controversy ; and the plaintiffs start with their possession on this 26th Sep- 
tember 1869 as the terminus from which they seek to make out their title by 
possession. 

In or about 1874 the course of the river again moved, and this time 
southwards, and again submerged the lands in question ; but they appeared 
above the waters in or about 1879, and at this point arises the most material 
issue of fact. 

The plaintiffs allege that their possession before the submergence of the 
lands continued during that submergence ; that when the land re-appeared 
they continued to possess it down tq 1889, when they were forcibly dispossessed 
by the defendants ; and that they, the plaintiffs, brought the present action 
in June 1892, from whence they conclude that they had in the year 1881, i,e,, 
twelve years from 1869, acquired a title by possession, and that they brought 
their action within less than twelve years from their dispossession in 1889. 

The defendants, on the other hand, allege that on the emergenee of the 
land in 1879 Government took possession of it; that on 23rd September 1879 
ft suit was brought by the maliks of Ganghara against the Government claiming 
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these lands as part of their village ; that a compromise was come to and 
embodied in a decree of the 25th March 1881 ; and that, in pursuance of that 
decree, the defendants were on the 15th of January 1881 put into possession of 
the larger and northern part of the lands now in question, and that as to the 
southern portion of the lands, it remained the subject of actual and sometimes 
of physical controversy between the two villages, and that the plaintiffs have 
not shown any possession of it upon which they can rely. 

These views are substantially accepted by the High Court, who, in reversal 
of the decree of the Subordinate Judge, dismissed the suit. 

[228] Their Lordships, on a consideration of the evidence before them, 
are of opinion that the plaintiffs have not sustained their case ; their Lordships 
think that the well-known practice of the Government to take possession of 
land re-appearing in river beds makes the evidence of the defendants as to what 
took place in 1879 far more probable than the suggestion of the plaintiffs that 
they entered into actual possession of the land when it re-appeared, and they 
believe that in fact the Government did enter into possession in 1879 ; further- 
more, their Lordships conclude that in 1881, and probably before the 26th Sep- 
tember of that year, the whole of the controverted land to the north of the green 
line on the Amin’s map made in this action and marked D was delivered into 
the possession of the maliks of Ganghara ; and they are further of opinion that, 
as to the land in question to the south of the green line, the evidence shows 
not so much that the plaintiffs were in possession as that they claimed so to 
bo. The report of the Special Deputy Collector of the 25th July 1888 shows 
in what an ambiguous position this southern portion of the land continued to 
bo down to the year 1888. 

In coming to the conclusions above stated, their Lordships have treated 
the maps G and H as evidence in the case. Both those maps were used in the 
Courts below; and though obj(3ctod to in the Court of First Instance, it does not 
appear that they were objected to in the High Court, and in the appellant’s 
case their acceptance in evidence is not mentioned as a reason for the appeal. 
If the objection to the admission of those maps had been successfully urged 
in India, other evidence might have been forthcoming to give the required 
information ; and their Lordships cannot now give effect to these objections. 

Their Lordships, for the reasons above stated, are of opinion that the 
appellants have failed to prove a continuous possession for twelve years to give 
them title, and they will therefore humbly advise Her Majesty to confirm the 
judgment of the High Court and to dismiss this appeal. The appellants will 
pay the costs. 

Appml difimtssed. 

Solicitors for the Appellants : Messrs. 1\ L. Wilson it Co. 

Solicitors for the Eospondents : Messrs. Dallemore (£ Son. 

C. B. 


NOTES. 

[The case in (1902) 29 Cal., BIB P.C. is exactly similar. 

This was followoa in (1905) 3 C.L.J.,310; (1907) 35 Cal., 961: 6 C.L.J., 735: 12 
O.W.N., 127 : (1909) 10 I.O.. 742 : 8 A.L.J., 247.] 
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[229] APPELLATE CIVIL. 

The 13th June, 1899, 

Present : 

Mr. Justice Ghosb and Mr. Justice Eampini. 


Shoo Nath Saran Defendant 

versus 

Sukh Lai Singh and others Plaintififs.* 


Oaths Act (X of 1878), section 9 — Civil Procedure Code {Act XIV 
of 1882), section 462 — Offer by quardian of minor defendant 
to be hound by oath of plaintiff. 

The offer of the guardian of a minor defendant on behalf of the minor to abide by the 
deposition to bo given by a plaintiff on oath taken in a particular form under the Indian 
Oaths Act, stands on a very different ground from an agreement or compromise contemplated 
by section 462 of the Civil Procedure Code. In such a case, the minor is bound by the 
consent of his guardian, although given without the leave of the Court provided that there is 
no fraud or gross negligence on the part of the guardian. 

Cfiengal Reddiv. Venkata Reddi, (1889) 1. L. R., 12 Mad., 463, approved of* 

The plaintiffs, Sukh Lai Singh and others, were owners of a share of mouzah 
Dharamwali, valued at Rs. 3,300. The defendant No. 1, Ram Kishun 
Pershad, and Ganga Bishun Pershad, father of the defendant No. 2, were the 
owners of a share of mouzah Rampur Serai, valued at Rs. 2,000. By regis- 
tered deeds of exchange {mobadala), dated 11th January 1891, the parties 
mutually transferred the ownership of the properties, with the further stipula- 
tion that the defendant No. 1, and the father of defendant No, 2, would pay 
to the plaintiffs Rs. 1,300, the difference of the values of the properties, 
with interest. The present suit was instituted to recover from the defendants 
the said sum with interest. The main defence was that the defendant No. 1 
had paid to the plaintiffs on different dates Rs. 1,035 out of Rs. 1,300. 

After the defendant No. 1 had been examined, the defendants filed an 
application making what is called hassar on the testimony of the plaintiff 
No. 3, i.e., agreeing that, if the said plaintiff should [230] swear in accordance 
with a particular kind of oath that he had or had not received the money said 
to have been paid, the defendants would abide by the result. The application 
was made by the defendant No. 1 on his own behalf and as guardian of the 
defendant No. 2, who was a minor. The plaintiff No. 3 accordingly took that 
form of oath and swore that he had not received the money ; and the first 
Court decreed the suit. 

On appeal by the minor defendant, it was contended before the District 
Judge that, under section 462 of the Civil Procedure Code, the guardian was 
not competent to bind the ward in regard to the particular form of oath 
aforesaid, without the permission of the Court. The plea was overruled and 
the appeal was dismissed. 

The minor defendant then appealed to the High Court. 

B^hu Jnanendra Nath Bose (for Dr, Ashutosh Mukerjee), for the Appellant. 

* Appeal from Appellate Decree No. 2237 of 1897, against the decree of G. W. Place, Esq., 
District Judge of Sarun, dated the 19th of August 1897, affirming the decree of fiabu 
Dwarkanath Bhuttacharji, Subordinate Judge of that District, dated the 11th of November 
1895. 
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Babu Jadu Nath Kanji Lai, for the Bespondents. 

The judgment of the High Court (Ghose and Rampini. JJ.) was as 
follo^vs : — 

This appeal arises out of a suit upon a bond executed by the defendant 
No. 1 and the father of the minor defendant No. 2. The defence was simply 
one of payment. The guardian of the minor defendant No. 2, having regard 
to the provisions of section 9 of the Indian Oaths Act of 1873, stated that, if 
the plaintiff should swear in accordance with a particular form of oath whether 
he had or had not received the money said to have been paid, he would abide 
by the result. Accordingly, the plaintiff' did take the form of oath required, 
and deposed that no payment had been made, and that the whole of the money 
was due to him. The Court of First Instance, thereupon, gave a decree to 
the plaintiff, and that decree has been ailirmed in appeal by the District Judge. 

The only point raised before us in this second appeal is that, under 
section 462 of the Code of Civil Procedure, it was not open to the guardian 
of the minor defendant, without the leave of the Court, to enter into the 
agreement that he did enter into, in respect to the decision of the 
Court depending upon the evidence to be given by the plaintiff. We think, 
however, that the matter does not really come within the scope of section 462. 
[231] There was no agreement or compromise properly so called that was 
entered into by the guardian of the minor defendant. What he did was simply 
this : The burden of proof of payment being upon him, he cited the plaintiff as 
a witness, and stated that, if the plaintiff would take a particular form of oath 
and depose that the whole of the money was actually due to him and was not 
paid by the defendants, he would abide by the result. That, we think, stands 
on a very different ground from an agreement or compromise contemplated by 
section 462. We observe that in the case of Chengal Beddi v. Venkata Eeddi, 
(1889) 1. L. R., 12 Mad., 483, the Madras High Court has held that in 
circumstances like these the minor defendant is bound by tlie consent of his 
guardian, if theie is no fraud or gross negligence on the part of the latter, and 
although the Court did not sanction the agreement under section 462 of the 
Code of Civil Procedure. We think that this is a correct exposition of the law ; 
and taking the same view as the Madras High Court did, w^e dismiss this 
appeal with costs. 

M. N. B. Appeal dismissed. 


NOTES. 

[ The minora are bound by the consent of the guardian to an application under sec. 506 
C. P. 0. 1882 .—(1905) 28 All., 35. 

In (1900) 24 Mad., 826 it was held that the agreement to refer there fell within sec. 462.] 
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The 30th May, 1899. 

Present : 

Me. Justice Macphekson and Mr. Justice Stevens. 


Banka Behary Dass Plaintiff 

verstis 

Baj Kumar Dass Defendant.* 


Benamt transaction — Suit by real owner against benamdar — Colourable 
transaction m fraud of creditors — Fraudulent purpose giveii effect 
to by claim successfully preferred by the benamdar, 

A suit does uot lie for a declaration that a conveyance executed by the plaintiff is a 
benami and fictitious transaction, when the alleged transaction has been used to accomplish 
the fraudulent purpose for which it was intended. The fraudulent purpose is accomplished 
when the property conveyed being attached by a decree-holder, the benamdar is allowed to 
prefer a claim to it, and the claim is allowed by the Court. 

The plaintiff, Banka Behary Dass, instituted a suit in the Court of the 
Subordinate Judge of Sylhet for a declaration that a deed of sale, dated the 5th 
Assar 1296 B. S., of certain immoveable properties, executed by the plaintiff’s 
father in favour of [232] the defendant, Baj Kumar Dass, was a benami and 
fictitious deed. It was alleged in the plaint tliat the plaintiff’s father was 
largely involved in debt, and one of his creditors began to make attempts to 
bring to sale the whole of his property. Thereupon, on a representation made 
to him by the defendant, who was an intimate relation, he was induced to 
execute the aforesaid benami deed of sale for a nominal consideration of 
Es. 2,000, which was never paid. The present suit was instituted, because, 
after the death of the plaintiff’s father, the defendant, in July 1893, attempted to 
set up a claim to sotiie of the properties covered by the deed of sale by applying 
for mutation of names. 

The defendant contended that the plaintiff was estopped by his own act 
and conduct, and that the kobala was a real transaction. He further stated 
that after the conveyance, two of the creditors of the plaintiff’s father, Loka 
Nath Sarma and Baman Behary Sarma, attached some of the properties 
conveyed, to which he (the defendant) preferred a claim, and the properties 
were released from attachment on the 18th September 1890. 

The Subordinate Judge, after a remand by the High Court as to the ques- 
tion of the proper court-fee payable, held, following the case of Goherdhan Singh 
V. Bitu Roy, (1896) I. L. B., 23 Cal,, 962, that the plaintiff was precluded from 
maintaining the suit, as the fraud, as set out in the plaint upon which the 
plaintiff asked the Court to grant him relief, was not only attempted, but 
actually carried into effect.” 

The suit was accordingly dismissed. 

The plaintiff appealed to the High Court. 

Dr. Bash Behary Ghose, and'Babu Jay Gobindo Shome, for the Appellant. 

Babu Tara Kishore Chowdhry, for the Eespondent. 

The judgment of the High Court (Maopheraon and SteYens, JJ.) was 

as follows : — 

The object of this suit is to obtain a declaration that the kobala of the 
6th Assar 1296, executed by the appellant’s father in favour of the respondent, 

* Appeal from Original Decree No. 322 of 1897, agaioBt the decree of Babu Joy Gopal 
Qinha, auboedinate Judge of Sylhet, dated the 30th of Jane 1897, 
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is a henami and fictitious deed not afPeoting the appellant’s right to the property 
whioh it purported to [233] convey, and to get such further relief as the Court 
may think fit to give in confirmation of the appellant’s title and possession. The 
plaint discloses that the deed in question was executed at the respondent’s 
suggestion to secure the property against persons who had obtained decrees 
against the appellant’s father, that it was a purely colourable transaction with- 
out consideration or any transfer of possession, and that the respondent was 
now fraudulently setting up a title to the property. The respondent put in a 
written statement, in which he claimed title to the property under the kohala 
impugned by the appellant, alleging that there was a good and valid sale for 
consideration. Admittedly the deed in question was used to give effect to the 
fraudulent purpose for which, according to the appellant’s case, it was executed. 
The holder of a decree against the appellant’s father attached the property ; 
the respondent was allowed to put forw’ard a claim to it on the strength of this 
deed; and the claim was allowed by the Court. On the allegations in the 
plaint, coupled with the undisputed facts mentioned, the Subordinate Judge, 
without taking any evidence, dismissed the suit on the ground that the plaintiff 
could not maintain it. 

In our opinion the decision is right and the appellant cannot ask the Court 
to relieve him from the consequence of an accomplished fraud. He cannot be 
allowed to show the true nature of the conveyance which gave a good legal 
title to the respondent, when the conveyance has been successfully used to give 
effect to the fraudulent purpose for which it was executed. In none of the 
cases decided in England and in this country, which have been cited in the argu- 
ment, except perhaps the case of Param Singh v. Lain Mai, (1877) 1. L. E., 
1 All., 403, does it appear that relief has been given in a case such as this ; and 
in the recent cases of Goberdhan Singh v. Ritu Roy, (1896) I. L. R., 23 Cal., 
962, and of Kali Charan Pal v. Rasik Lai Pal, (1894) I. L. R., 23 Cal., 962, note, 
where there was a colourable conveyance in fraud of creditors, and the fraud 
had been carried into effect, this Court refused to give the plaintiff relief. The 
same course was adopted by the Madras Court in Rangammal v. Venkatachari, 
(1895) I. L. R., 18 Mad., 378, and in Chenvirappa v. [234] Pnitappa, (1887) 
I. L. R., 11 Bom., 708, West and Birdwood, TJ., dissented from the 
Allahabad case mentioned above. 

It is argued that there is no real distinction between cases in which there is 
a fraudulent conveyance to cheat creditors, but nothing more is done in 
furtherance of the fraud, and cases in which the fraudulent purpose is effected 
wholly or partially by means of the fraudulent conveyance ; and wo have been 
referred to a number of cases in which it is said that the stricter and broader 
rule adopted in the earlier cases in this Court, e. g., in Alooksooudery Goopta 
V. Horo Lai Roy, (1866) 6 W. R., 287, and in Kalee Nath Kvr v. Doyai Kristo 
Deb, (1870) 13 W. R., 87, has been relaxed and relief given without any such 
distinction being drawn. The cases referred to are Luteefoonissa v. Goor Svrun 
Doss, (1872) 18 W. R., 485 (494) ; Sree Nath Roy v. Bindoo Bashmac Debia, 
(1873) 20 W. R., 112 ; Debia Ohowdhrain v. Bimola Soondurce JJebia (1874) 
21 W. R., 422 ; Gopee Nath Naik v. Jodoo Ghose, (1874) 23 W. R., 42 ; Bykunt 
Nath Senv, Qoboolldh Sikdar, (1875) 24 W. R., 391, and Thacoor Prosad v. 
Baluck Bam, (1882) 12 C. L. R., 64. 

All these cases purport to lollow the decisions of the Judicial Committee 
in Bam Surun Singh v. Pran Pearea, (1870) 13 Moore’s I. A., 551. and Ooaey 
Koowur V. Ladoo, (1870) 13 Moore’s I. A., 585: 6 B. L. R., 283. In the 
former case the plaintiff sued for possession on a conditional deed of sale executed 
by the defendant, who pleaded that the deed had been merely nominally 
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executed without any consideration to protect the property against persons 
claiming it as heirs of her husband. In a previous suit brought by those persons 
for the property and charging that the conveyance was made to deprive them 
of their rights, the plaintiff and defendant both asserted that the deed was a 
good deed for consideration. The suit was dismissed on the sole ground that 
L2SS] there was no right of suit in the widow’s lifetime. It was contended 
that the respondent was estopf ed by her pleadings and admissions in that 
suit, and could not deny or contest the validity and legal efiTect and operation 
of her deed, or set up her own fraud to prevent the operation of it. Their 
Lordships held that the deed created no estoppel, that it was a case of a common 
mortgage in wdiich it was open to the mortgagor to deny the receipt of the 
money and to cut it down to a nominal sum or nothing, and that that being 
so, and the instrument being relied on by a person out of possession seeking 
to recover possession through the medium of a foreclosure suit, there was 
nothing to prevent the defendant from showing the veal truth of the transaction. 
As regards the estoppel by pleading, they said that a pleading by two 
defendants against the suit of another plaintiff could not amount to an 
estoppel as between them. 

In the latter case, the plaintiff claimed the property as heir of her deceased 
son Shib Lall, and denied that the latter had been given in adoption to the 
defendant, who was the widow of Shib Lall’s brother. In a previous suit 
brought by the respondent for herself and as guardiari of Shib Lall to redeem 
a property mortgaged by the plaintiff’s husband, it was objected that she was 
not the guardian of Shib Lall and could not maintain the suit. The plaintiff 
intervened in that case and put in a petition supporting the adoption and 
disclaiming any interest in the property. Their Lordships said that if the 
petition was to prevent the plaintiff from recovering the property, it w^ould 
only do so either because it operated as a conveyance or a contract to convey, 
or by way of estoppel ; that it could not operate as a conveyance or contract, 
because the plaintiff' had at that time no interest in the property, and never 
contemplated a conveyance of the right which she now had ; that it did not 
operate as an estoppel, because the fact that the plaintiff professed to resign 
some supposed interest as heir of her husband could not estop her from set- 
ting up her real right as heir of her son when that right accrued ; and they 
added that there was no consideration, and no misrepresentation to the 
defendant, who knew the actual facts and did not alter her position in any way. 

These w^ere not therefore oases of a fraudulent convey- [238]ance by a 
deed of absolute sale, to which effect had been given in aid of the intended 
fraud, and they furnish, we think, no authority for the broad contention now 
put forward. It is unnecessary to allude in detail to the cases cited from the 
Weekly Reporter; the facta are not fully stated, and in none of them do the 
facts appear to be similar to the facts of this case. In Luteefoonissa v. Ooor 
Sitrun Dass, it was held, citing the case of Rnm Surun Singh v. Pran Pearee 
(1870) 13 Moore’s I. A., 651, that a party against whom the admission of a 
deed of gift is sought to be used may explain the matter and show the real 
nature of the transaction. In Sieenath Roy v. Bindoo Bashinee Debia, the 
question was whether a jote had a real existence, or was, as the defendant con- 
tended, only colourably created. It was held that the defendant was not 
stopped by a statement of the person from whom he derived title by purchase 
from showing that the jote was only colourably created, and the two cases in 
the 13th volume of Moore were cited as an authority. In Delia Chowdhrain 
v. himola Soonduree Delia, the defence in substance was that the persons 
from whom the plaintiff derived title by purchase were really the benamdar9 


786 



tUJ KUMAR DASS [1899] 


I.L.R. 27 Gal. 237 

# 

of the defendant, who was the real owner. It was held again, citing the cases 
in tlie 13th volume of Moore, that the defendant was not estopped from show- 
ing the true nature of th'e transaction by some admission which she had made 
in a previous suit. In Gopeenath, Naik v. Jodoo Gho&Ct the facts are not at all 
stated, but Makkby and MiTTER, JJ., said they adopted the view of the law 
taken in Debia Chowdkrain v. Bimola Soonduree Debia. In Bykunt Nath Sem 
V. Goboollah Sikdar^ there is also on report of the^ facts, but Markby, J., said 
that he dissented from the Judge’s statement that “ it is a settled principle that 
when a father makes a fictitious sale to cheat bis creditors, neither he nor his 
heirs can afterwards impugn its validity ; " and he added that this principle 
was inconsistent with tlie decisions in the 13th volume of Moore and 
in the 21st volume of the Weekly Beporter. In none of those cases does 
it appear that the plaintiff was asking for relief against his own fraudulent 
conveyance which had been successfully used to defraud a ersditor. It is 
true that in Sreenath Boy v. Hindoo Banhinee [237] Debia, and in Debia 
Chotodhrain v. Bimola Soonduree Debia, Sir Richard Couch made some 
remarks of a general character, which must, however, be taken in connection 
with the facts of the particular case before him. In the former case he 
said that the questions '' to what extent a person shall be at liberty to 
allege and prove fraud in a matter to which he was a party, or shall be at 
liberty to allege and prove that any admissions made by him were made with 
a fraudulent purpose and wore not true, and also to what extent persons 
claiming under any one wdio had made such admissions will be at liberty to 
do the same,” had been much discussed in the Courts in England. Then he 
said that in this respect there was no difference between the law in England 
and the law in India, and for the law in England he cited Symes v. Hughes, 
(1870) L. B., 9 Eq., 475, and said that the law in India had been settled in 
the case reported in the 13th volume of Moore, page 551. In Symes v. Htighes, 
which Sir Richard Couch cited in both the cases referred to. Lord BOMILLY, 
M. R., said : “Where the purpose for which the assignment was given is not 
carried into execution, and nothing is done under it, the mere intention to 
effect an illegal object, when the assignment w'as executed, does not deprive 
the assignor of his right to recover the property from the assignee, who has 
given no consideration for it ;” and he added that in that case no harm had 
been done to any creditor, and that the suit was now being prosecuted to 
enable the creditor to recover something. We cannot suppose that Sir Richard 
Couch would have cited this case as stating the law^ in England without 
recognising the distinction referred to in it. 

The case which at first sight seems most in the appellant’s favour is that 
of Thacoor Prosad v. Baluck Bam, (1882) 12 C. L. R., 64. There Thacoor 
Prosad, who was a member of a family to which apparently the Mitakshara 
rules applied, claimed as exclusively his a property which had been acquired 
in his name. The defendants were the purchasers of the rights and interests 
of the other members of the family. Thacoor Prosad had mortgaged the 
property, and to defeat the claims of the mortgagee he and the other members 
of the family set up in execution proceedings a partition deed by which no 
part of the property in ques-[288!|tion had been allotted to Thacoor Prosad. 
It 'Was found that the partition deed was not a real transaction, and that the 
property had been acquired in Thacoor Prosad’s name for all the members of 
the family. MiTTER and Maclean, JJ., held, citing the case in the 13th volume 
of Moore, page 551, that Thacoor Prosad was entitled to show the real character 
of the partition deed in the suit between himself and the purchasers of the 
rights of the persons whose fathers had joined with him in setting it up. The 
defendants had not, however, acquired the interests of Thacoor Prosad, the 
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latter had not parted with his interest, and it was found that although 
not entitled to the whole property, he was entitled to his share as a member of 
the family. 

The English cases cited do not help the appellant. In Bowes v. Foster, 
(1858) 2 H. & N., 779 : 27 L. J., Ex., 262, there was a pretended sale, but the 
plaintift had not parted with the title to the goods and nothing further was 
done in furtherance of the intended fraud. So also in Taylor v. Bowers, (1876) 
L. B., 1 Q. B. D., 291, the title to the goods was still in the plaintiff, and, as 
Lord Justice James said, he was not obliged to state a fraud of his own as part 
of his title. Nothing moreover had been done to carry out the fraudulent or 
illegal object beyond the delivery of the goods. 

The argument that in the case of a fraudulent conveyance there is no 
distinction between the cases in which the fraudulent object has been carried 
into execution and the cases in which it has not, might, if sound, be a good 
ground for holding that the Court would not give relief in either case, but not 
for holding that it would give relief promiscuously in both. It is said that by 
refusing relief the Court is aiding the defendant to commit a fraud ; but this is 
a lesser evil than giving the plaintiff relief against a fraud which he had success- 
fully perpetrated. He is asking the Court to undo what he did for a fraudulent 
purpose by means of a fraudulent conveyance which was used to accomplish 
that purpose, and the authorities, we think, show that the Court will not give 
him any relief. 

It is said that the money due under the decree referred to at [239] the 
commencement of this judgment was afterwards paid, that the creditor received 
Bs. 5,000 in satisfaction of his claim lor Bs. 8,000 and gave a receipt in full, 
and that the plaintiff ought to have been allowed to give evidence in support 
of hib case. We think this makes no difference, and if the plaintiff’ would not 
succeed on the facts as stated, it was not necessary to go into evidence. The 
appeal is dismissed with costs. 

M. N. R. Appeal dismissed. 


NOTES. 

[The distinction between executed fraud and executory fraud is well settled ; — (1908) SI 
Mad., 485 ; (1006) 33 Cal., 067 ; (1903) 8 C.W.N., 6*20 ; (1900) 28 Cal., 370.] 

[ 27 Cal. 239 ] 

The 7th June, 1899. 

Present : 

Mr. Justice Ramrini and Mr. Justice Handley. 


Bachhea Singh Defendant 

versus 

Dpendra Chandra Singh Plaintiff’.' 


Bent, Suit for — No alternative claim for use and occupation — Damages for use 
and occupation — Variance betwceji pleading and proof — Ferry tolls. 

In a^suit for rent, when no alternative claim i.s made for use and occupation, no damages 
can be decreed for use and occupation. 

• Appeal from Appellate Decree No. 2198 of 1897, against the decree of Babu Jogesh 
Chundra Mitter, Subordinate Judge of Bhagulpur, dated the 22nd of May 1697, reversing the 
decree of Babu Bankim^Chunder Mitter, Munsift of Madheputa, dated the 24th oh July 1896. 
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Lukhee Kanto Lass Chotudhry v. Sumeeruddi Liisker, (1874) 13 B. L. R., 243 : 21 W. 
R., 208, and Surendra Narain Singh v. Bhai Lai Thakur, (1896) I. L. R., 22 Cal., 762, 
referred to and followed. 

The rent law in Bengal does not apply to ferry tolls. 

Nityanund Ghose v. Kissen Kiskore, (18G4) W. R., Sp. No. Act X, 82, and Lalun Monee 
V. Sona Monee Dabee^ (1874) 22 W. R., 334, distinguished. Hari Mohan Sirknr v. Moncriejf^ 
(1870) 9 B. L. R., Ap. 14, applied. 

The plaintiff was the proprietor of a annas share of the taluq Gangapur in 
which certain ghats are situated. The defendant took a lease of the 12^ annas 
share of the ghats from the plaintiff’s co-sharer, Krishto Kamiui Dasi, but the 
defendant used and occupied the 16 annas share and collected the whole 16 
annas of the ferry tolls. The plaintiff* sued the defendant for the rent of his 
annas share. In the plaint no alternative claim was made for use and occupation. 

[240] The Court of First Instance, finding that there was no lease between the 
plaintiff and the defendant, dismissed the suit. 

The plaintiff appealed from this decision, and the Lower Appellate Court 
found that the defendant collected the whole 16 annas of the ferry tolls, and 
that though the defendant entered into no contract with the plaintiff for the 
collection of these tolls and the payment to him of rent, yet he had made himself 
the plaintiff’s tenant in respect of these ghata by use and occupation. The 
Subordinate Judge accordingly gave the plaintiff a decree for the rent sued for. 

From this decision the defendant appealed to the High Court. 

Babu Saroda Churn MUter, and Babu Haro Coomar Mitter, for the Ap- 
pellant.— The plaintiff* is not entitled to compensation for use and occupation in 
a suit for rent, especially when he has not asked for it in the plaint. Lukhee 
Kanto Dass Chowdhry v. Sumeeiuddi Lusher, (1874) 13 B. L. R., 243 : 21 W. 
R., 208, and Surendra Narain Singh v. Dhai Lai Thakur, (1895) I. L. R., 22 
Cal., 752, lay this down. 

Bahu Norendra Chundia Bose for the Respondent. — Though there is no 
express contract, yet there is evidence that the plaintiff’ approved of what his 
co-sharer did. [Rampini, J . — But still there may be no privity.] The defend- 
ant held the ghats and therefore the rent law is applicable ; and it 'was laid 
down in Nityanuud Ghose v. Kishen Kishore, (1864) W. R., Sp. No. Act X, 82 ; 
and Lalun Monee v. Sona Monee Dabee, (1874) 22 W. R., 334, that in rent 
suits, though there is no contract to pay rent, yet rent must be paid for use 
and occupation. 

Babu Saroda Churn Mitter in reply. — The cases cited for the appellant are 
cases on agricultural land and have no bearing on this case. 

The judgment of the High Court (Rampini and Handley, JJ.) was as 
follows : — 

The plaintiff* sues the defendant for the rent of certain ferry ghats. The 
plaintiff is proprietor of a 3i annas share of the talnq Gangapur, in w'bich the 
ghats are situated. The defendant [241] admits that he took a lease of the 12^ 
annas share of these ghats from the plaintiff’s co-sharer Krishto Kamini 
Dassi, and contends that he and the plaintiff’s servants used to collect the 
ferry tolls in the proportion of 12^ and 3^ annas. The Subordinate Judge 
has, however, found that the defendant collected the whole 16 annas of the 
ferry tolls during the period in suit. He further finds that the defendant 
entered into no contract with the plaintiff for the collection of these tolls and 
the payment to him of rent, but nevertheless holds that he has made himself 
the plaintiff’s tenant in respect of these ghats by use and occupation, and has 
accordingly given the plaintiff a decree for the rent sued for. 
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The defendant; appeals, and on his behalf it is urged that the rulings upon 
which the Subordinate Judge relies are rulings under the rent law and relate 
to the rent of agricultural land. The rulings in question are Nityanund Ohose 
V. Kissen Kishore, (1864) W. E., Sp. No Act X, 82, and Lalun Monee v. Sona 
Monee Dahee, (1874) 22 W. R., 334. On the other hand, the pleader for the 
appellant cites the oases of Surend)a Narain Singh v. Bhai Lai Thakur, 
(1895) I. L. E., 22 Cal., 752, and Lukhee Kanto Dass v. Sumeeruddi Lusher, 
(1874) 13 B. L. E., 243 : 21 W.E., 208, and contends that under them the plaintiff 
is not entitled to compensation for use and occupation of the ferry gkaiSt as he 
did not ask for such compensation in his plaint. It is clear, we think, that the 
rulings relied on by the Subordinate Judge do relate to agricultural lands and 
lay down how an implied tenancy in respect of such land may be constituted. 
But the subject of the present suit is not agricultural land. The suit relates 
to ferry tolls, to which it would appear the provisions of the rent law are not 
applicable : [see Hari Mohan Sirkar v. Moncrieff, (1870) 9 B.L.R., Ap. 14] . The 
cases of Nityanund Ghose v. Kissen Kishore, (1864) W. R., Sp. No. Act X, 82, 
and Lalun Monee v. Somi Monee, (1874) 22 W. E., 334, therefore, would not 
seem to justify the decree which the Subordinate Judge has given the plaintiff 
in this suit. 

[242] Then, in the case of Lukhee Kanto Dass Ghowdhry v. Sumeeruddi 
Lusher, (1874) 13 B. L. R., 243 : 21 W. E., 208, it was held that if a landlord 
sued for rent, he could not recover damages for use and occupation unless he 
made a claim to this effect in his plaint. This case was followed in that of 
Surnndra Narain Singh v. Bhat Lai Thakur, (1895) I. L. R., 22 Cal., 752, which 
was a suit for the rent of a hat, and in which it was found that there was no 
lease, and consequently the plaintiff could not recover rent. The learned Judges 
who decided this case declined to allow the plaintiff a decree for damages for 
use and occupation, as to do so, it was said, would amount to allowing an 
amendment of the plaint in such a way as to convert a suit of one charaoter 
into a suit of another and an inconsistent character. 

The plaintiff' in this suit, it is evident, never asked for anything but rent, 
and that being so, we consider the Subordinate Judge was not justified in giving 
him the decree he has given him. We accordingly allow this appeal and set 
aside the decree of the Subordinate Judge with costs. 

M. E. M. Appeal allowed. 


NOTES. 

[ The landlord is not entitled to compensation for use and occupation in the alternative 
in the absence of a claim in the plaint : (1909) 10 C.L.J., 538 ; 17 C.W.N., 311. 

In (1910) 7 M.L.T., 419. this was distingiii.sbcd on the facts of the case.] 
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[ 27 Cal. 242 ] 

The 25th July, 1899. 

Present : 

Mr. Justice Banerjee and Mr. Justice Stevens. 

Bam Chandra Mukerjee and others Defendants 

versus 

Eanjit Singh Plaintitt.* 

Limitation Act {KV of 1877), Sch. II, arts. 11,118 and r24 — Siiit for possession 
of immoveable jyroperty on a declaration that a certain adoption ivas invalid 
— Civil Procedure Code {Act XIV of 1882), sections 244, 281 — Effect 
of claim preferred on behalf of a minor by the manager without the 
sanction of the Court of Wai^ds- Court of Wards Act {Bengal 

Act IX of 1879), secticni 55 — Gift of immoveable property 
without delivery of possession, where the donor supports 
it, whether valid — Question in execution of decree — 

Right of suit. 

An order which was pasned during hits minority is not binding upon a person whose 
estate is under the management of the Court of Wards, if the proceeding in which it was 
passed was not instituted by the manager [243] with the sanction of the Court of Wards, 
of the Commissioner to whom the Court of Wards delegated its authority to grant 
such sanction. 

In a suit brought by the plaintiff, as shebait of an idol, for recovery of possession of 
certain immoveable properties, or in the alternative in his own right as an heir to the last 
full owner, on a declaration that certain execution proceedings which were taken against a 
person who was not the legally adopted son of the last full owner, and therefore the sales 
held therein were not binding upon him, the defence (inter alia) was that the suit w^as barred 
by limitation under articles 11 T and 118 , 1 schedule II, of ihc Limitation Act. 

Held, that inasmuch as the order under section 281 of the Civil Procedure Code was 
passed during the plaintiff’s minority, and as the proceeding in which the said order was 

• Appeals from Original Decrees Nos. 114 and 134 of 1897, against the decree of Babu 
Biprodas Chatterjee, Subordinate Judge of Moorshidabad, dated the 22nd of December 1896. 

t [Art. 11 

Description of Suit. Period of limitationi Time from which period 

^ begins to run. 

By a person against whom an order One year The date of the order.] 

is passed under sections 280, 281, 282 
or 835 of the Code of Civil Procedure,) 
to establish his right to, or to the 
present possession of, the property 
comprised in the order. 

J [Art. 118;— 

To obtain a declaration that an Six years When the alleged adoption 

alleged adoption is invalid, or never become.s known to the plaintiff.] 

in fact took place. 


791 



I.L.R. 27 Gal. 2U bam chandba mueebjke &c. v. 


passed was not instituted by the manager with the sanction of the Court of Wards, the suit 
was not barred under article 11, schedule II, of the Limitation Act, although it was brought 
more than one year after the claim was rejected. 

Held, also, that article 118, schedule II, of the Limitation Act did not apply to a suit 
for possession of immoveable property, though it might be necessary for the plaintifi to prove 
the invalidity of an adoption. 

Jagamiath Prasad Gupta v. Runjit Singh, (1897) I. L. R., 25 Cal., 364, referred to. 

A gift of immoveable property, followed shortly afterwards (pursuant to the terms of the 
gift) by mutation of names without any objection being made by the donor, was not invalid 
for the mere reason that the donor did not deliver actual possession. 

Kalidas MulHck v. Kanhaya LalPmidit, (1884) I.L.R. , 11 Cal., 121; and Dharmodas Daa 
V. Xistariui Dasi, (1887) 1. L. R., 14 Cal., 44G, referred to. 

In a suit brought upon n mortgage bond after the death of the executant, who was the 
widow of the last full owner of the prope^tie^ mortgaged, the present plaintiff, who was a 
minor at that time, appeared, represented by the manager under the Court of Wards and denied 
the widow’s right to mortgage the properties in dispute. He subsequently withdrew bis defence, 
but remained a party on the record, and a decree was made in his presence. At an execution 
proceeding taken against the minor son of the alleged adopted son of the la.st full owner witb> 
out any notice to the present plaintiff, some of the mortgaged properties were sold. In a suit 
by him (the plaintiff) for recovery of possession of the said properties, the defence was that 
the suit was not maintainable by virtue of the provisions of section 244 of the Civil 
Procedure Code. 

Held, that ina.smuch as the plaintiff was a party to the suit in which the decree v(ra8 
passed, his remedy, if he could object to the sale, was by an application under section 244 of 
the Civil Procedure Code, and not by a separate suit. 

[244] These 'appeals arose out of a suit for redemption of certain pro- 
perties after decinration of the plaintiff’s title to them as shebait of an idol, or 
in the alternative in his own right as an lieir to the last full owner. The 
allegation of the plaintiff was that he was tho great-grandson by adoption of 
the brother of Kumar Ram Chand’s father, and that the disputed properties, 
which were four in number, belonged to the Nashipur Raj, and while being 
held by two of the plaintiff ’s ancestors in the Rai, namely, the said Kumar 
Ram Cihand and his cousin Raja Kishen Chand, were made over to their 
cousin’s widow Rani Jorao Kumari ; that by a registered ikrar, dated the 12th 
Kartic 1266 B. S., Kumar Ram Chand dedicated (amongst others) his half share 
of the said properties(which was the subject-matter of the present suit) to the idol, 
appointing his wife Rani Anandamoyi skebait of the said idol; that on the death 
of Rani Jorao Kumari and of Kumar Ram Chand, Rani Anandamoyi, his widow, 
held possession of the disputed property as a shebait ; that Rani Anandamoyi in 
1288 B. S., being under the legal necessity of making a loan for the said idol, 
borrowed certain sums of money from defendants 3 and 7, and executed a usufruc- 
tuary mortgage which the plaintiff was entitled to redeem ; that in execution 
of a money decree obtained by one Bidvadhur Pandit against Rani Anandamoyi, 
properties Nos. 1 and 2 were sold and purchased by defendant No. 1, property 
No. 3 was purchased by deiendants Nos. 3, 4, 5 and 6 through their agent 
one Sadanunda Chowdhry, and property No. 4 was purchased by Bidyadhur 
Pandit himself ; that the said decree and the sale and the proceedings in con- 
nection therewith were collusive and fraudulent, and that the properties being 
debutter could not be sold for the debts, if any, of Rani Anandamoyi ; that 
the defendants Nos. 1, 3, 4, 5 and 6 derived no right title of interest in those 
properties by their purchases, especially as the execution proceedings were 
carried on against one Hari Singh, said to be the son of one Sreenarayan Singh 
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who was insane, and who was not the legally adopted son of Bani Anandamoy ; 
that subsequently two of .the properties in dispute were again brought to sale 
in execution of a decree obtained by one Bishunchand Dhudhuria on an 
invalid mortgage said to have been executed by Bani Anandamoyi and were 
purchased by some of the defendants; that these purchases were all invalid, 
and that the plaintiff, as the great-grandson by adop-[24S]tion of Kumar Bam 
Cbaud’s father, became entitled to the properties in dispute as heir of Kumar 
Bam Chand and Bani Anandamoyi, since the death of the latter on the 27th 
of September 1883, as the shebait of tim idol, or if the properties were held 
not to constitute a valid debutter, then in his own right. 

The defence in substance mainly was that the suit was barred by limita- 
tion, inasmuch as it was brought more than one year after the rejection of the 
claim which was made to the properties in dispute on behalf of the plaintiff, 
upon those properties being attached in execution of Bidyadhur Pandit’s 
decree, and also because Bani Anandamoyi held adverse possession for twelve 
years ; that the properties in dispute had never been really aud validly dedicated 
to the idol, but were held and owned by Bani Anandamoyi as her htridkan ; 
thaji the plaintiff was not the heir of Bani Anandamoyi or Kumar Earn Chand, 
but Sreenarayan Singh was the heir of those two persons as the adopted son, 
and after him his son Hari Singh became entitled to those properties; tluit the 
proceedings in execution of Bidyadhur Pandit's decree and of Bishun Chand’s 
decree were properly held, and the sales in execution of those decrees were 
valid and binding ; and that the plaintiff was not entitled to redeem the mort- 
gage before the expiry of the lease in favour of the defendant No. 3. 

The Subordinate Judge held that the suit was not barred by limitation, 
the adverse order in the claim case not being binding on the plaintiff, the claim 
having been preferred on his behalf by the manager under the Court of Wards, 
without the sanction of the Court of Wards ; that the properties in dispute had 
been validly dedicated to the idol ; that the plaintiff was entitled to he the 
shebait ; that the adoption of Sreenarayan was invalid by reason of want of 
authority on the part of Bani Anandamoyi from her husband ; that the 
proceedings in execution of the decrees of Bidyadhur Pandit and Bishun 
Chand were valid, but could not affect the properties in dispute which were 
debiitter ; and that the plaintiff was entitled to redeem the mortgage to defend- 
ants 3 and 7, notwithstanding the non-expiry of the term of usufructuary 
mortgage, upon payment of the full amount due, and he accordingly gave the 
plaintiff a decree. 

[246] Against this decision both parties appealed to the High Court. 

Babu Sharoda Churn Mitter, and Babu Promotho Nath Sen, for the Appel- 
lants in appeal No. 114 of 1897. 

Dr. Hash Behory Ghose, Babu Lai Mohan Dass, Babu Satis Chundra 
Ohose, and Babu Sridhur Dass Gupta, for the Bespondent in that appeal. 

Babu Lai Mohan Dass, Babu Satis Chunder Ghose, and Babu Sridhur 
Dass Gupta, for the Appellant in appeal No. 134 of 1897. 

Babu Saroda Churn Mitter, and Babu Promotho Nath Sen, for the 
Bespondent. 

The jad^ment of the High Court ^Banerjee and Stevens, JJ.) was as 
follows : — 

These two appeals arise out of a suit brought by the plaintiff Baja Banjit 
SRngh of Nashipur, for deolaration of bis title to certain immoveable properties 
and for recovery of possession of the same as shebait of tlie idol Sri Sri Lakshmi 
Narain Deb Tbakur, or if the propel^ties are found . not to be dehutter 


18 CAL.— 100 


793 



• 1,L.R. 27 Cai. 247 ram chandra mukerjke &o, v, 

properties, then in the alternative in bis own right as the heir of Kumar Bam 
Chand and his widow Bani Anandamoyi. The material allegations upon 
which the claim is based are, that the properties in suit which belonged to 
Kumar Bam Chand and were held by Bani Jorao Kumari, a female member of 
his family, for her maintenance, were dedicated by him by a deed dated the 4th 
of Kartick 1266, to the god Sri Sri Likshmi Narain ; that on the death of Jorao 
Kumari and of Kumar Bam Chand shortly after, Bani Anandamoyi, his widow, 
held possession of the properties as a shehait ; that Bani Anandamoyi in 1288, 
as shebah, borrowed certain siims of money from defendants 3 and 7, and 
executed a usufructuary mortgage which the plaintiff was entitled to redeem ; 
that in execution of a collusive decree obtained by one Bidyadhur Pandit 
against Bani Anandamoyi the properties in dispute were fraudulently brought 
to sale after substituting in place of Bani Anandamoyi one Hari Singh, 
son of Sreenarayan Singh, who was not tlie heir and legal representative 
of Bani Anandamoyi, and were purchased by defendants Nos. 1 to 6 ; that 
subsequently two of the properties in dispute were again brought [ 247 ] to 
sale in execution of a decree obtained by one Bishun Chand Dliudhuria on an 
invalid mortgage said to have been executed by Bani Anandamoyi, and were 
purchased by some of the defendants ; that these purchases were all invalid ; 
and that the plaintiff, as the great-grandson by adoption of the brother of 
Kumar Bam Gliand's father, has become entitled to the properties in dispute 
as the heir of Kumar Bam Chand and Bani Anondamoyi since the death of the 
latter on the 27th of September 1883, as shehait of the idol Sri Sri Lakshmi 
Narain, or if the properties he held not to constitute a valid dchuiier, then in 
his own right. 

The (L^fendants put in separate written statements, and their defence, so 
far as it is necessary to consider it in these appeals, in substance was that the 
suit is barred by limitation, because it is brought more than one year after the 
rejection of the claim which was made to the properties in dispute on 
behalf of the plaintiff, upon those properties being attached in execution of 
Bidyadhur Pandit’s decree, and also because Bani Anandamoyi held adverse 
possession of the same for twelve years ; that the properties in dispute had 
never been really and validly dedicated to the idol Sri Sri Lakshmi Narain, 
but wore held and owned by Bani Anandamoyi as her stridhan ; that the 
plaintiff is not the heir of Bani Anandamoyi or Kumar B itn Chand, and Sree- 
narayan Singh was the heir of those two persons as their adopted son, and, 
after him his son, Hari Singh, became entitled to those properties ; that the 
proceedings in execution of Bidyadhur Pandit’s decree and of Bishun Chand’s 
decree were properly iield, and the sales in execution of those decrees were 
valid and binding ; and that the plaintiff was not entitled to redeem the 
mortgage before the expiry of the lease in favour of defendant No. 3. 

The Court below has held that the suit is not barred by limitation, the 
adverse order in the claim case not being binding on the plaintiff, as the claim 
was preferred on his behalf by the manager under the Court of Wards without 
the sanction of the Court of Wards; that the properties in dispute had been 
validly dedicated to the idol Sri Sri Lakshmi Narain ; that the plaintiff was 
entitled to be the shebait ; that the adoption of Sreenarayan was invalid by 
reason />f want of authority on the part of Rani Anandamoyi from her husband ; 
that the proceedings in execution of the decree of Bidyadhur Pandit and Bishun 
Ciiand were valid, but could [248] not affect the properties in dispute which 
were debutter ; and that the plaintiff was entitled to redeem the mortgage 
to defendants Nos. 3 and 7, notwithstanding the non-ei^piry of the term of the 
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usufructuary mortgage, upon payment of the full amount duo; and it has 
accordingly given the plaintiff a decree. 

Against that decree both parties have appealed, the appeal ol the defendants 
being appeal No. 114, and that of the plaintiff appeal No. 134 of 1897. 

In the appeal of the defendants it is contended, first, that the Court below 
is in error in holding that the properties in dispute were debutter properties; 
secondly, that the Court below is wrong in holding that the suit was not 
barred by limitation under article 11 of the 2nd schedule of the Limitation 
Act ; thirdly, that the Court below ought to have held that the suit was barred 
by limitation by reason of Rani Anandamoyi having held possession of the 
properties in suit in her own right for more tlian twelve years; fourthly, that 
the Court below is wrong in holding that the adoption of Sreenarayan w^as 
invalid, whereas it ought to have held that it was valid, or that, at any rate, 
the plaintiff’s right to question that adoption was barred by limitation ; 
fifthly, that the Court below ought to have held that the plaintiff’s claim as 
heir of Kumar Ram Chand was not made out; sixthly, that the Court below 
ought to have held that the proceedings taken and the sales held in execution 
of the decrees of Bidyadhur Pandit and Bishun Chand Dhudhuria were bind- 
ing on the plaintiff ; and, seoeiUhly, that the Court below ought to have* held 
that the plaintiff was not entitled to recover possession before the expiry of the 
term of the usufructuary mortgage. 

In the appeal of the plaintiff the only pjint urged is that the Court below 
is wrong in making tlie plaintiff liable for certain collection charges and interest 
for lapse of instalments under the mortgage which he is declared entitled to 
redeem. 

VVe shall consider the appeal of the defendants first. 

The first contention is s )ught to be based upon three grounds, namely, 
first, that the deed of dedication is not proved ; second, that the endowment,’ 
even if otlierwise good, must be invalid under the Hindu law, as the properties 
endowed were at the time of dedica-[249]tiori in the possession of Rani Jorao 
Kumari and the gift could not have been acct)njpanied by possession ; and, third, 
that even if the deed of dedication be genuine, it is fictitious and colourable only. 

In support of the first ground, it is urged that the deed does nob bear the 
signature of Kumar Ram Chand, hut only bears his seal ; that it was not 
produced in any case before the present; and that, taking the evidence gf the 
plaintiff’s vvitness Dliananjoy Mitter, who says Rani Jorao Kumari diud a 
short Lima after the deatli of Kumar Ram Chand, along with the statement in 
paragraph 5 of the plaint that Rani Jorao Kumari died in Kartick, the regis- 
tration of the deed must have taken place after Kumar Ram Chand’s death. 

But we are of opinion that these considerations are not sufficient to 
outweigh the effect of the direct evidence in favour of the deed, namely, the 
evidence of the witness Dhananjoy Mitter, whom the Court below considered a 
truthful witness, and whom wo see no reason to disbelieve on this point, when 
that direct evidence is taken in connection with the fact that the deed was regis- 
tered witiiin three months after its execution, and was referred to in an applica- 
tion by Rani Anandamoyi to the Collector for mutation of names. As for the 
statement of the vvitness Dhananjoy Mitter that Rani Jorao Kumari died after 
Kumar Ram Chand, tiiat must obviously he a mistake, as will appear from the 
deposition of Ilanuman Das. Nor is the second ground urged in support of the 
first contention valid. It is by no means clear that under the Hindu law delivery 
of possession is absolutely necessary to make a gift of immoveable property 
valid. But it is unnecessary to consider that point in this case, as the gift was 
followed within a short time by mutation of names pursuant to its terms upon 
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the death of Bani Jorao Kumari, without any objection from the donor. The 
view we take is in accordance with that taken in the oases of Kaii Das Mullick 
V. Kanhay Lai Pundit, (1884) L L. B.. 11 Cal.. 121 : L. B.. 11 I. A.. 218, and 
Dharmodas Das v. Nistarini Dasi, (1887) I. L. B., 14 Cal., 446. 

But we are of opinion that the first contention is entitled to succeed on the 
last of the three grounds urged in its support, namely, that the dedication 
was nominal and colourable only, [250] made with a view to protect the 
property covered by it against the claims of creditors. 

About the time of the execution of the deed of dedication, Kumar Bam 
Chand was heavily involved in debt, as is clear from the evidence ofDhananjoy 
Mitter, one of the plaintifi’s own witnesses, and of Hanuman Das, who was 
cited by both parties, and from the application by Mehdi Ali for execution of 
decree against Kumar Bam Chand, dated the 27tli June 1859 (Ex. A 28) ; and 
the Couit below is wrong in holding that the fact of Bani Anandamoyi having 
purchased Mehdi Ali's decree shortly after the death of Kumar Bam Chand is 
sufficient to remove the doubt arising against the bond fide character of the 
endowment. The learned Subordinate Judge does not refer to the circum- 
stances under which that decree was purchased by Bani Anandamoyi and to 
the transactions that followed iier purchase of the decree ; and they are. so 
far as may be gathered from the evidence on the record, of importance in the 
determination of the present question. 

The deed of dedication was executed when Mehdi All’s application for 
execution of his decree for realization of upwards of one lakh of rupees in 
execution case No. 100 of 1859 was pending ; see Exhibits A 28 and A 12. This 
last-mentioned application was struck off in September 1860 ; and the decree 
was purchased by Bani Anandamoyi henavu in the name of Kali Kumar Cuba. 
What led to the purcliase of the decree by her is not very clear; but it appears 
from the recital in ti)e bond (Ex. A 40), which she executed in favour of defendant 
No. 3, and which the plaintiff admits he is bound to pay ofi', that she purchased 
the decree after the endowment had been held void, and the properties covered 
by it ordered to be sold in execution of that decree. This recital may not be 
strictly binding on tlio plaintiff ; but what followed clearly shows that it is true. 

For alter the purchase of the decree by Bani Anandamoyi, who then 
became both judgment-debtor and judgment- creditor, what she did was not to 
enter up satisfaction, but to take out execution in the name of her benamdar, to 
bring lo sale the properties covered by the deed of endowment, and to purchase 
them benami in the natrie of Kali Kumar Guha and to take a conveyance 
(Ex. 23) ill December 1864 from Kali Kumar Guha. These fictitious and 
C26i] collusive transactions are wholly incompatible with the theory of the 
endowment being a real and bond fide one, and become intelligible only if the 
dedication was made with the object of protecting the properties against the 
claims of creditors. 

We may add that the deed of dedication itself bears evident marks of its 
being the result of such a design. For the deed says that the properties 
mentioned in it are dedicated to the idol Sri Sri Lakshmi Narain, because the 
donor had appropriated to his ov\^d expenses the sum of Bs. 8,000 belonging 
to the idol, and he had no other property out of which to pay off the debt due 
to the idol. Now this statement is evidently false, as there is no reliable 
evidetiQie in support of it ; and the object of inserting such a statement was 
obviously to make the dedication appear tu he a transfer for value, and 
therefore valid against creditors. 

In dealing with the question whether an endowmen^i is re$il qr nominal 
only, the manner in \\liich the dedicated property is held andgcnjoyed is the 
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mo&t imporjbant point for oonsideration. Now in the present case there is 
no sufficient and reliable evidence to show liow, during the few months for which 
the donor lived after the dedication, the income of the properties in dispute 
was spent; nor is there any such evidence in respect of any period subsequent 
to his death. It is true there is some vague oral evidence that Eani Ananda- 
moyi all along performed the worship of the idol Sri Sri Lakshmi Narain ; but 
the idol being a family idol, she would perform its worship, as every Hindu 
does, whether there is any endowment in favour of the idol or not. No accounts 
have been filed such as a rich and respectable family like that of the donor is 
expected to have, showing how the income of tlie properties in dispute was 
spent. On the contrary, Rani Anandamoyi, though she got her najne registered 
in the Collectorate in respect of these properties as shehaii, brouglit them to 
sale in execution of Mehdi Ali’s decree through her benamdar Kumar Guha, 
purchased them herself, and then mortgaged them in several instances, treating 
them as her own. Ifc is true, as has been pointed out by the Privy Council in 
Jtiggiitmoheenee Dossec v. Sookheemonec Dossee, (1871) 14 Moore’s I. A., 289: 
10 B. L. R., 19 : 17 W. R., 41, that a mere abuse of trust by a trustee for the time 
being cannot affect the validity of an endowment [252] where there is no 
question about its being a real and valid endowment originally ; but when the 
question is wliother an ondowinent is real or fictitious, the mode of dealing 
with it by the donor and his successors must be an important matter for 
consideration. 

Lastly, we find that after Rani Anandamoyi’s death, and after the plaintiff 
had attained majority, when the properties in dispute were attached in execu- 
tion of a decree against Rani Anandamoyi ov her legal representatives, the 
plaintiff claimed them in his own right as the heir of Kumar R»im Chand, 
without making any mention of the properties being debaiter (see. Ex. D). For 
all these reasons wc are of opinion that this endowment is not a real one, but 
is only colourable and fictitious. 

The second contention of the appellants is, in our opinion, not well founded. 
It is quite true that a claim was put in on behalf of the plaintiff by the 
manager of his estate under the Court ol Wards, and that claim was disallowed 
under section 281 of the Code of Civil Procedure, and this suit is brought rrioro 
than one year after the rejection of the claim ; but the question is whether the 
claim was preferred by the manager with the sanction of the Court of Wards, tliut 
is, of the Commissioner, to w hom the pow'er of granting such sanction has been 
delegated, so as to make the order passed upon it binding on the plaint'if. Section 
65 of the Court of Wards Act (Bengal Act JX of 1879) enacts that no suit shall 
be brought on behalf of any ward by a manager unless the same be authorised 
by some order of the Court of Wards, and the term “ suit ” in this section has 
been held in the case of Bkooijendro Naram DuUo v. Lhiroda Proaad Boy 
Chowdhry^ (1891) I. L. R., 18 Cal , 500, to include miscellaneous proceedings, 
BO that the order in the claim case upon which the plea of limitation is based 
can be binding on the plaintiff' only if the proceeding in which it was passed 
was instituted by the manager with the sanction of the Court of Wards. This 
the learned Vakil for the appellants does not dispute. But he argues that in 
the absence of evidence to the contraiw, the presumption should be in favour 
of the claim case having been properly instituted. Granting that that is 
80 , we have such evidence furnished Ijy the correspondence filed in the 
case (see Exhibits B and D) as it shows that the claim was preferred 
[2S3] with the sanction of the Collector, but without that of the Commissioner, 
to whom alone the Court of Waids has delegated its authority to grant such 
sanction (see Wards’ Manual, p. 50, Rule 8). Tlie claim not having been 
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instituted witli the necessary sanction, the plaintiff is not bound by the order 
made in the cLaim case ; and the suit is not, therefore, barred by limitation 
under article 11 of schedule 11 of the Limitation Act. 

The third contention of the appellants may be shortly disposed of. The 
properties in dispute not being debutter, and the plaintiff being entitled to them, 
if at all, only in his own right as the heir of Kumar Ram Chand, limitation 
runs against him under article 141 of schedule 11 of the Limitation Act only 
from the date of Rani Anandamoyi's death ; and her possession cannot affect 
the plaintiff prejudicially. 

In support of the first branch of the fourth contention, namely, that the 
validity of the adoption of Sreenarayan Singh has been made out, the learned 
Vakil for the appellants relies upon the registered deed of the 4th of Fal- 
goon 1275 corresponding to some day of February 1869 (Ex. I), by which 
Sreenarayan was given in adoption, and on the fact of Sreenarayan Singh 
having been recognised as the adopted son of Kumar Ram Chand, and he asks 
us to presume from the fact of such recognition that the adoption was made 
by Anandamovi with her husband’s autliority. The recognition of the adop- 
tion by the members of the family, grinting tliat the evidence on the point is 
perfectly reliable, is not shewn to have been of a nature such as would justify 
our inferring the existence of authority, in a case like the present, in which it 
is not alleged that time has destroyed evidence, and in which a written authority 
is filed, the attesting witnesses to which are living, but have not been examined. 
The defendants tried to prove the existence of authority by actually producing 
a deed of permission (Ex. J.), whereof proper custody is not proved; and they 
cited four witnesses (two of whom are dtbesting witnesses to the deed), but 
omitted to examine any of those witnesses, without giving any good reason 
for such omission. In these circumstances, we think the Court below was 
quite right in holding that no authority to adopt Sreenarayan has been proved. 

We come next to the second branch of the fourth contention, namely, 
that even if tlie adoption of Sreenarayan was invalid, the [284] plaintiff’s 
right to question its validity is barred by article 118 of schedule II of the 
Limitation Act. In support of this contention, the learned Vakil for the appel- 
lant relies upon the cases of J dgadaiiiba Chaodhrani v. Dakhiua Mohuu Boy 
Chaodhri, (1886) 1. L. R., 13 Cal, 308 : L. R., 13 I. A., 84, and Mohesh Narain 
Mimsh/ V. Taruch Nalh MoUra, (1892) I. L. R., 20 Cal., 487 : L. R., 20 I. A., 30, 
and he argues that though the present suit is not one for obtaining a mere 
declaration that the adoption of Sreenarayan Singh is invalid, yet, so far as it is 
necessary for the plaintiff’s success that that adoption should be declared invalid, 
the suit must fail. We are of opinion that this contention is not sound. The 
period of limitation pi escribed in article 118 applies, as the plain language of the 
article shows, only to a suit to obtain a declaration that an adoption is invalid, 
that is, to a suit for a declaratory decree, and it does not apply to a suit for 
possession of immoveable property, though it may be necessary for the plaintiff 
in such a suit to prove the invalidity of an adoption. The language of the 
corresponding provision of the Limitation Act of 1871, with reference to 
which the two cases cited for yie appellants wore decided, was different 
from that of the present law ; and the period now prescribed, namely, six 
years, is one- half of that under the former Act. It is nob likely, therefore, 
that iho Legislature could have intended to make arbiclu 118 of the present 
law applicable to a suit for possession of immoveable property, though it 
may involve the question of the invalidity of nn adoption, when the plaintiff 
would liave twelve years’ time to institute such a suit, even where it may be 
necessary for him to establish the illegitimacy of the defendant. Moreover, if 
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the appellant’s contention were correct, it would lead to anothei very anomalouB 
result. A widow having daughters and daughters’ sons, who are the next rever- 
sioners, may, without authority from her husband, adopt a son, and no suit may 
he brought by the daughters or their sons for setting aside the adoption within 
six years ; the widow may survive her daughters and their sons ; and ultimately 
on her death a distant relative may become entitled to succeed as the rever- 
sionary heir; and he would find himself barred long before ho had any chance 
of becoming entitled to the inheritance. The effect of the two cases cited for 
[256] the appellants upon the present law was considered by this Court in 
the case of Jagannath Prasad Gupta v. Runjit Singh, (1897) I. L. R., 2j Cal., 
354, and the view we now take is in accordance with that taken in that case. 
What is strongly relied upon in this case for the appellant is a passage in the 
judgment of their Lordships of the Privv Council in Mohesh Narain unshiv, 
Taruck Nath Moitra, (1892) 1. L. R., 20* Cal., 487 : L. R., 20 1. A., 30, in which 
tljeir Lordships, referring to the words of the present law', say : “ It seems to 
be more than doubtful whether, if these were the words of the Statute applic- 
able to the case, the plaintiff w’ould thereby take any advantage.” With reference 
to this passage, this Court, in the case of Jagannath Prasad Gupta v. Ranjit 
Singh, (1897) I. L. R., 25 Cal.. 354 (363), observed : “ What their Lordships 
considered to be more than doubtful, even if the language of the old law' (article 
129 of Act TX of 1871) were the same as that of the present law (article 118 of 
Act XV of 1877), was not wdiether that would make any change in the law, but 
whether the plaintiff would take any advantage, that is, whether the plaintiff 
in the case before their Lordships would succeed under the circumstances of the 
case ; ” and tiien the reason for taking this view is further explained in the 
passage that follows. Wo tako the same view in this case. 

The fourth contention of the appellants must therefore fail. 

In support of the fifth contention, all tliat is urged is that the evidence 
adduced to show that the family of the plaintiff is governed by the law of the 
Benares School, is insufficient. We have considered that evidence, and we see 
no reason to dissent from the conclusion arrived at by the Court below. 

In support of the sixth contention, the learned Vakil for the appellants 
argues that the Court below, having found that tlie nroceedings in execution of 
the decrees of Bidyadhur Bandit and Bishun Chand Dhudliuria were properly 
taken, ought to have held that the sales in execution of those decrees weie bind- 
ing on the plaintiff. On the other hand, it was urged for the respondent by 
way of cross-objection that the Courc below was wrong in holding that the 
proceedings in execution were rightly taken. We tliink this contention of the 
respondent is valid The property not being [256] deb utter, Sroenarayan Singh 
not being the validly adopted son of Kumar Ram Chand, and the plaintiff* being, 
by the Hindu law of the Benares School which governs the parties, the heir 
of Kumar Ram Chand and of Rani Anandamoyi, any proceedings taken in 
execution, in the absence of the plaintiff and on the substitution of Sreenarayan 
Singh or his son as the legal represen tativtj of Rani Anandamoyi, must be 
ineffectual in affecting the plaintiff’s right. The cases relied upon by the 
Court below in support of the opposite view, namely, the cases of Prosunno 
Chunder Bhattacharjee v. Krista ChifUinno Pal, (1878) I. L. R., 4 Cal., 342 ; 
Dunput Sing Bahadoor v. Rajessuree, (1871) 15 W.R . 476, and Sankara Subbay- 
yar v. Bamasami Ayyangar, (1897) I. L. R., 20 Mad., 454, are distinguishable 
from the present. In the first mentioned case, namely, that of Prosunno 
Chunder Bhuttacharjee v. Kristo Chytvnno Pal, (187H) I. L. R., 4 Cal., 342, 
the facts were of a very peculiar nature, the party entitled to represent the 
deceased, namely, the executor to his will, having kept secret the existence 
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of the will until after the creditor had obtained his decree against a 
party in possession of the estate of the deceased. Moreover, the hardship 
and injustice to the creditor, which led the learned Judges to take the 
view they have taken, no longer exists, as by sections 21 and 23 of the Pro- 
bate and Administration Act (Y of 1881) the creditor himself can obtain letters 
of administration to the estate of his deceased debtor. The next case, iZoodro 
Narain Roy v. Nittyanund Doss, (1867) 8 W. R., 195, has very little bearing 
upon the present question. The third case relied upon, namely, that of Dunput 
Sing Bahadoor v. Rajessurpe, (1871) 15 W. R., 476, was decided with reference 
to section 210 of the former Code of Civil Procedure (Act VIII of 1869), accord- 
ing to which execution might be had against the legal representative or the 
estate of the deceased ^udgment-dehtor. But under the present law, section 234 
of tlie Code of Civil Procedure (Act XIV of 1882), which corresponds to sec- 
tion 210 of the old Code, the words “or the estate*’ have been left out. The 
[287] last case cited merely followed the case of Prosiinno Chunder Bhuttackarjee 
V. Kristo Chytnnno Pal, (1878) I. L. R., 4 Cal., 342. 

But, though that is so, so far as the grounds common to the execution 
proceedings under the two decrees are concerned, the case in which Bishun 
Chand Dhudhuria was the decree-holder stands on a different footing. Unlike 
the decree of Bidyadhur Pandit, which was obtained against Rani Anandatnoyi, 
the decree of Bishun Chand Dhudhuria was passed in a suit which was 
brought after Rani Anandamoyi’s death, and in which the present plaintiff 
Ranjit Singh was made a defendant. He w^aa then a minor under the Court 
of Wards, and was represented by the manager under the Court of Wards. 
He made his defence denying Anandamoyi’s right to mortgage the properties 
then in dispute (see Ex. A 2), though subsequently he retired from his defence 
as the judgment (Ex. A 5) shows ; but it is clear from the decree (Ex. A 4) that 
he remained a party on the record, and the decree was made in his presence. 
Therefore, though the subsequent execution proceedings were taken against 
Hari Singh, minor son of Sreenarayan Singh, represented by his mother, 
Luchmi Bibi, without any notice to the present plaintiff, Ranjit Singh, yet he 
being a party to the suit in which the decree was passed, his remedy, if he 
could object to the sale that has taken place, was by an application under section 
244 of the Code of Civil Procedme, and not by a separate suit which is barred 
by that section. Moreover, we think it more than doubtful whether, after 
having been made a party to the suit along with the minor Hari Singh, and 
having retired from his defence, he can ilow object to any sale of the properties 
covered by the mortgage bond on which the suit w^as based. In our opinion, 
therefore, this suit, so far as it relates to the properties Nos. 2 and 4 of the 
plaint, namely, Taraf Kulubaria and Bajitpur and Taraf Chutipur, which were 
included in the suit of Bishun Chand (see Exs. A 3 and A 4) and were sold in 
execution of his decree (see Exs. A 19 and A 21) must be dismissed. 

It was argued for the appellants that the suit as regards the properties 
sold in execution of Bidyadhur Pandit’s decree was likewise barred by section 
244 of the Code of Civil Procedure. [258] We do not consider this argument 
correct, because that decree was passed against Rani Anandamoyi, and the 
present plaintiff was not a party th the suit in which that decree was passed, 
nor does he claim to be a representative of the Rani. He claims as the heir 
of the Rani's husband, Kumar Ram Chand. 

The seventh and the last contention of the appellants is, that the plaintiff 
is not entitled to redeem the mortgage to defendants 3 and 7 before the expiry 
of the term of the usufructuary lease. We do not consider this contention 
correct. The lease, as has been found by the Court below, and as is admitted 
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in the argument for the appellants, is part of the mortgage transaction, and so 
the mortgagee is entitled to the mortgage money with interest and costs, but is 
not entitled to make any profit by the lease. That being so, and the redemption 
decree that has been made directing the payment by the plaintiff to the 
mortgagee, not merely of the present worth of the money due, but of the entire 
amount due, the defendants can have no reason to complain of the decree made. 

It remains now to consider the appeal of the plaintiff. The contention in 
that appeal is, that of the amount which the plaintiff’ has been ordered to pay 
for the redemption of the mortgage, one portion consisting of two items, namely, 
the sum of Rs. 388-14, he is not bound to pay under the terms of the mortgage. 
This contention is admitted by the learned Vakil for the defendants (appellants) 
to be well founded and must therefore prevail. 

The result then is that the decree of the Court below must be set aside, 
and in lieu thereof a decree will be made, dismissing the plaintiff’s prayer for 
a declaration that the properties in suit are dtihntter properties of the idol Sri 
Sri Lakshmi iNarain Deb Thakur, dismissing also his claim for possession of 
properties Nos. 2 and 4 of tho schedule to the plaint, and decreeing his claim 
for possession of the other two properties, namely, properties Nos. 1 and 3, 
in his own right, and directing that on his depositing in the Court below, 
witfun six months after this date, the sum of Rs. 9,006-8 due in respect of the 
ijara to Rani Mena Kurnari Bibi, defendant No. 7, the plaintiff be put in posses- 
sion of the two properties Nos. 1 and 3. The parties will pay and recover 
costs in this Court and the Court below in proportion to their success and 
failure. 

[259] It has been brought to our notice by the lejirned Vakil for the 
plaintiff’ (respondent) that the mortgagee, defendant, being in possession as 
usufructuary mortgagee, the amount that should have to be actually paid for 
redemption of the property ought to he only the amount of the mortgage debt 
that remains to be satisfied after giving the mortgagor credit for the amount 
realisable for tho period during which the appeals have been pending, in addition 
to the amount for which credit has been given by the Court below. After 
hearing the learned Vakil for the mortgagee, we think that the objection taken 
is well founded, and that tho amount that is payable by the plaintiff for the 
redemption of tho property should be only the total of the amounts that are 
realisable for the years 1306 and 1307 B. S. at the rate of Rs. 2,071-8-0 per 
annum according to the account adopted by the Court below ; and 
therefore, direct that the decree ho drawui up accordingly. 

S. C. G. Decree varied. 


NOTES. 

f 1. As regard-s the applicability of Art. 118 of Uniitatiorj Act, 1877, this was followed in 
(1904) 9 C.W.N., 2‘22 ; (1908) P.R., 9G; (1903) 30 Cal., 990 ; see also (1902) -if) Mad., 291. 

II. An ancient deed may be interpreted by the acts done under it . — (1913) 20 312. 

III. Ar regards the scope of sec. 47, C.P.C., 1909, see also (1902) 30 Cal., 142 ; (1904) 
8 C.W.N., 843 ; (1904) 32 Cal., 265.] 
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I 27 Cal. 289 ] 

CRIMINAL REVISION. 

The 2iind August, 1699. 

Present : 

Mr. Justice Rampini and Mr. Justice Pratt. 


Sri Mohan Thakur, 1st Party Petitioner 

versus 

Naraing Mohan Thakur and others, 2nd Party Opposite Party.* 


Criminal Procedwe Code {V of IHDb), section 145 — Dispute regarding right 
to collect rents— Jurisdiction of ^Jagi sir ate — Appointment of 
Receiver of the joint estate. 

There is no want of jurisdiction in a Magistrate to proceed under section 145 of the 
Criminal Procedure Code, because the dispute is one regarding the right to the collection of 
rents between joint owners governed by the Mitakshara School of Hindu Law. Nor can the 
appointment of a Receiver of the joint estate, subsequent tu the passing of the order by the 
Magistrate, affect the question of the jurisdiction of the Magistrate at the time when ho 
passed the order. 

The first party and the second party were the joint owners of a property, 
and they appointed a common manager for the purpose of collecting 
rents jointly. The first party alleged that sub'[260]sequontly he dismissed 
the manager, and from the date of dismissal by him the manager had no 
authority to act on his behalf. Disputes arose as to the right of the first party 
to collect rents separately on his own behalf. The Magistrate took proceedings 
under section 145 of the Criminal Procedure Code, and made an order in 
favour of the second party. 

Mr. Jackson, and Babu Lai Mohun Ganguli, for the Petitioners. 

Mr. Pugh, Babu Dwarka Nath Chakraharty, and Babu Joy Gopal Ghose, 
for the Opposite party. 

The judgment of the High Court (Rampini and Pratt, JJ.) was as 
follows : — 

This is a rule calling upon the opposite party to show cause why the order 
of the Magistrate in this case, passed under section 145 of the Code of Criminal 
Procedure, dated the 24th April 1899, should not be set aside for the reasons 
stated in the affidavit. 

Mr. Pttgh for the opposite party has appeared to show cause. It is quite 
clear that, under the provisions of section 145, as now amended, no order under 
that section can be set aside by this Court in its Revisional jurisdiction, except 
under the provisions of the Charter, and on the ground of want of jurisdiction. 
This is apparent, not only from the terms of section 435, clause (3), but 
from the ruling of this Court in the case of Ilurhutlubh Narain Singh v. 
Luchmeswar Prosad Singh, (1899) I. L. R., 26 Cal., 188. 

The learned Counsel (Mr. Uackson) who appears on behalf of the 
ipetitioner has urged that the Magistrate had no jurisdiction upon two grounds— 
first, that the dispute in this case is as to the right to collect rent; and, secondly 
that it is a dispute between two joint owners governed by the Mitakshara law. 
He further contends that the order should be set aside, because a Receiver to 

• Criminal Revision No. 487 of 1899, made against the order passed by J. O. Ritchie, 
Esq., District Magistrate of Bhagulpur, dated the 24th April 1899. 
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the property has sabsequently beea appointed by this Court in its Civil 
jurisdiction. 

Now, with regard to the first two of these grounds, we need only say that, 
under the provisions of section 145, clause (2), we think there is no want of juris* 
diction on the part of theMagistrate because the dispute in this case was a dispute 
regard- [261] ing the collection of rent between joint owners governed by the 
Mitakshara law ; and, moreover, it appears to us that this point has already 
been decided in this very case by a Division Bench consisting of O'KiNEALY and 
Stanley, JJ., on the 3rd February 1899 * when an attempt was made to stay 
these proceedings, and the Bench directed that the proceedings should go on, 
and we think that the purport of their order is that there was no want of 
jurisdiction in the Magistrate with regard to this case. Then as to the subse- 
quent appointment of Mr.Grey as Receiver, we do not think that that can affect 
the question of jurisdiction at all. Mr. Grey was not appointed as Receiver 
until after the order of the Magistrate in this case was passed, and his subse- 
quent appointment cannot affect the question of the jurisdiction of the Magis- 
trate at the time he passsed the order. 

Mr. Jackson, however, urged that Mr. Grey's appointment as Receiver 
has superseded the order of the Magistrate under section 145. If that be so, 
on which we express no opinion, then [262] we can only say that it is unneces- 
sary for us, in our Criminal jurisdiction, to set aside an order which, we are 
told, has been already superseded by this Court in its Civil jurisdiction. For 
these reasons we think that this rule should be discharged, and we accordingly 
discharge it. 

S. C. B. Buie discharged. 


NOTES. 

[ A manager of a joint Hindu Family can be protected in his possession under the 
Criminal Procoduro Code, 1898, sec. 145 (1908) 31 Mad., 318. 

The possession of joint property is outside sec. 145 : — (1906) 10 C.W.N., 1083 (DebuUer 
property) ; (1909) 36 Gal., 986 (tolls) ; (1910) 11 G.Ij.J , 419j(fiRhory).] 


* Criminal Revision 952 of 1898. In this case an application was made to set aside 
the order of the Magistrate on the ground that it was not a matter concerning which ho had 
jurisdiction to make an order under section 145 oi the Criminal Procedure Code. The High 
Court (PRINSEP and STANLEY, JJ.) said : — 

" This is a Rule calling upon the Magistrate of the district and the opposite party to 
ehow cause why the proceeding of theMagistrate, dated the 5th December, drawn up unaer 
section 145 of the Code of Criminal Procedure, should not be set aside on the ground that 
section 145 does not apply to joint owners of a Mitakshara family. 

The real owners of the property are the son and grandson of one Brojo Mohan Thakur, 
and they appointed a person to collect the rents of this property. One of the owners now 
•claims to have dismissed the person so appointed to collect the rents and to go in and collect 
the rent himself direct. There is no dispute as to the shares, but the di.spute is as 
to the right to go in and collect the rents and break up the present arrangement by 
which the rents are collected on behalf of all. That is certainly a dispute concerning 
rents, and the question of possession is one to bo found by the Magistrate on evidence. 
We are not in a position to prejudge the and to do what theMagistrate has to do. 

We therefore think that at this stage of the case it will not be right in us to interfere 
with the proceedings, and we accordingly discharge the Rule.” 
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CEIMINAL EEFERENCE. 

The 6th November, 1809. 

Present : 

Mr. Justice Sale and Mr. Justice Stanley. 

Woolfun Bibi Complainant 

vers an 

Josarat Sheikh and another Accused.* 

Defajnaiimi — ^Uitcments made by persons in the course of their evidence as 
witnesses m Court of Justice — Relevancy of statements to issue in 
case — Penal Code (Act XLV of I860), section 500. 

Where certain statements alleged to be defamatory were made by certain persons in 
the course of their evidence as witnesses in a Court of Justice and were relevant to the issue 
in the case under enquiry, Held, that such persons could not be prosecuted for defamation 
in respect of those statements. 

The accused in this case were witnesses for the defendant in a certain Civil 
suit in the Court of the Munsif of Lalbagh. In the course of their depositions 
they made the following statement regarding the complainant : “ Hasil’s 

daughter (that is complainant) was caught with a charaarand lives with him.” 
The Magistrate w^ho tried the accused on the woman’s complaint found that 
the statement made by them was not true, and was not made in good faith. 
He therefore convicted the accused undor section 500 of the Penal Code for 
defamation, and sentenced them each to pay a fine of Es. 25 or in default to 
suffer one month’s simple irnprisonment.Tlie Sessions Judge referred the case for 
orders to the High Court under section 438 of the Code of Criminal Procedure. 

The material portion of the letter of reference was as follows : — 

“ 1. The petitioner before me, Jesarat Sheikh and Panchu Sheikh, were witnesses for 
the defendant in a certain civil suit in the Court of the Munsif of Lalbagh. In the course 
of their depositions they made the following statement regarding the complainant ‘ HasiPs 
daughter (that is complainant) was caught with a chamar and livc.s with him.' The Magis- 
[268] trate who tried the petitioners on the woman’s complaint has found that the state- 
ment made by them was not true and was not made in good faith. He has therefore convicted 
the petitioners under section 500, Indian Penal Code. 

“ 2. The order recommended for revision is the order of the Honorary Magistrate of 
Lalbagh, dated the 29th July 1899, convicting the petitioners under section 500 of the Penal 
Code and sentencing them each to pay a fine of Bs. 25, or, in default, to suffer one month’s 
simple imprisonment. 

“ 3. The cases of Manjayo v. Sesha Shelti, (1888) I. L. R., H Mad., 477 ; Empress v. 
Babaji, (1892) T. L. R., 17 Bom., 127 ; and Empress v. Bal Krishna Vithal, (1895) I. L. R., 
17 Bom., 573, are authorities for the proposition that wiinesses cannot be prosecuted for 
defamation on account of statements made when giving evidence in the witness box. I do 
not find any reported decisions of the Calcutta High Court directly in point, but the case of 
Bhtkumber Singh v. Becharam Sircar, (1Q88) I. L. R., 15 Cal., 264, and the Privy Council 
case of Gunnesh Dnit Singh v. Mugneeram Chowdhry, (1872) 11 B. L. R., 321, would appear 
to favour the view taken in Madras and Bombay. 

4. * 1 should also point out that the reasons given by the Magistrate for holding that 
the statement was not made in good faith do not appear to be sound. On this point he says : 

* Criminal Reference No. 222 of 1899, made by W, Teunan, Bsq., Sessions Judge of 
Miirshedabad, dated the lltb of October 1899. 
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** In the present case there is no proof that the accused had to make the statement in answer 
to a question.’* Now the statements were proved, not by the production of certified copies 
of the depositions, but by the admissions of the accused, lb should have been presumed 
that statements made by a witness in the witness box were in answer to questions put to him 
and wore not irrelevant. In the depositions of the pleaders who wore engaged in the civil 
suit, there is also evidence that the statements were relevant (vide the last sentence in the 
deposition of witness Debcndra Nath Sen. 

5. The Honorary Magistrate in his explanation refers to his judgment and ofiers no 
further remarks.” 

The judgment of the Court (Sale and Stanley, JJ.) was as follows : — 

It is clear that the statements alleged to be defamatory were made by the 
accused in the course of their evidence as witnesses in a Court of Justice, for 
these statements were relevant to the issue in the case under enquiry. Under 
these circumstances, upon the authorities cited by the Officiating Sessions 
Judge, we think that the accused cannot be prosecuted for defamation in respect 
of these statements, and that the conviction and sentence must be set aside, the 
fine, if paid, bo be refunded. 

D. S. 


NOTES. 

[ The privilege of judicial procecding» is only partial according to Calcutta and Allaha- 
bad High Courts (1907) ‘29 All., 685 ; (1905) 32 Cal., 756, jilso the Punjab Chief Court (1912) 
15 I.C., 494, but absolute privilege is given in Madras and Bombay, 30 Mad.. 222 ; 16 Mad., 
235 ; 11 Mad., 477 ; 17 Bom., 127 ; 17 Bom., 573.] 


[264] OKIGINAL CIVIL. 


The 26th July, 1890. 

Present : 

Mr. Justice Sale. 


Ram Narain and another 
versus 

Dwarka Nath Khettry.'* 

Sale in execution of decree — Sale by Sheriff — Civil Procedure Code [Act XIV 
'of 1882), section 244, clause (c), sections 287, 311, 313 — Belchamher*s 
Rules and Orders cf High Court, Calcutta, 382-386 — Deficiency 
in area of land — Application by purchaser to set aside 
sale or for compensation. 

A purchaser at an execution sale of immoveable property held by the Sheriff applied to 
set aside the sale or for compensation on the ground of deficiency in the area of the laud sold. 

Held, that such an application in relation to sales held by the Sheriff was not sanctioned 
by any provisions of the Civil Procedure Code, and section 313 did not apply. 

Held, also, that as the interest of the purchaser was adverse to the interest of the judg- 
ment-debtor the former was not the representative in interest of the latter, and therefore 
section 244 of the Civil Procedure Code did not apply. 

Ishan Chunder Sirkar v. Deni Madhub Sirkar, (1896) T. L. R., 24 Cal., 62, applied. 

• Suit No. 14 of 1892. 
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Sales by tbe Sberifi differ from sales by the Registrar of the Original Side of the High 
Court. The rules of the Court governing sales by the Registrar direct that compensation 
shall be allowed for errors and mibstatements, if capable of compensation, while no such 
condition is imposed on sales by the Sheriff. 

This was an application, made in Chambers by a purchaser of immoveable 
property at a sale hold by the Sheriff in execution of a decree, for an order that 
the sale might be set aside, or he be allowed to retain out of the balance of the 
purchase-money a sum of Bs. 1,62B as compensation for an alleged deficiency in 
area of the land sold to him. The sale proclamation signed by the Sheriff and 
issued under tfie provisions of section 287 of the Civil Procedure Code con- 
tained the statement that the property to be sold was ‘^rent-free land measuring 
about 1 cottah 1C) chit tacks and 5 square feet, with a three-storeyed house and 
premises erected thereon.” The purchaser alleged that the statement in the notifi- 
cation as to the area of the land sold was incorrect, that there was a deficiency in 
[268] this respect of 4 chittacks and 10 square feet, and that he had been 
misled by this misstatement and had been induced in consequence to pay a 
higher price than he would otherwise have done. The only question raised in 
the suit was whether the purchaser was entitled to adopt this summary 
procedure for the purpose of obtaining the relief he sought. 

Mr. Dunne (Mr. Chakraoarti with him) for the auction -purchaser. — This 
is an application under section 244 of the Civil Procedure Code to set aside the 
sale on the ground of misdescription and fraud. Section 244 applies. In 
Bhubon Mohan Paul v. Nunda Lai Dey, (1899) 1, L. B., 26 Cal., 324, it was 
held that an application to set aside a sale on the ground of fraud would come 
under that section, even though the purchase was made by a person who was 
a third party. (SALE, J. — If such applications can be brought under section 
244, why was section 311 enacted ?] That section provides for a procedure, 
while section 313 deals with the rights of the purchaser. These sections 
provide for particular cases only. 

Mr, Sinha for the judgment-creditor. — There is no provision in the Code, 
or anywhere else, under which the auction -purchaser can apply to set aside 
a sale held by the Sheriff. A separate suit must be instituted for this purpose. 
Section 244 provides a summary procedure for parties to the suit only. Sec- 
tion 311 provides a summary procedure for the relief of the decree-holder, bub 
only in the case of material irregularity. Section 313 deals with the rights of 
the purchaser and provides a summary procedure for his relief, but only in cases 
where the judgment-debtor had no saleable interest in the land sold. A mis- 
statement of fact as regards the quantity of land to be sold is no ground for 
setting aside a sale. Durqa Sundari Devi v. Govinda Chandra Addy, (1883) 
I. L. B., 10 Cal., 368 ; see also Protap Chunder ChuckerlniUy v. Panioty^ (1883) 
I. L. B., 9 Cal., 506 ; and Bam Coomar Dey v. Shunhee Bhooshun Ghose, (1883) 
I. L. B., 9 Cal., 626. Unless the auction-purchaser can come in under 
section 313 of the Civil Procedure Code, he must bring a separate suit. Birj 
Mohun Thakur v. Bai Umanath Chowdhry, (1892) I. L. B., 20 Cal., 8 : L. B., 19 1. 
A., 164. The case of Bhubon Mohun Paul v. [266] Nunda Lai Dey, (1899) I, L. E., 
26 Cal., 324, is distinguishable. The real distinction is that where the parties to 
the suit initiate proceedings, section 244 applies, and their right is not affected 
by the presence of the auction-purchaser in those proceedings ; but where the 
auction-purchaser initiates proceedings, he must bring a suit ; he cannot take 
advantage of section 244. Uira Lall Gho^e v. ChUndra Kanio Ghose, (1899) 
I. L. B.. 26 Cal., 539. 

Babu Atul Ghundra Ghose for the judgment-debtor cited Hira Lai 
Chatterji v. Ootirmoni Debt, (1886) I. L. B., 13 Cal., 326. 
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Mr. Dunne, in reply.— The Court, while deciding the case of Birj Mohun 
Thalcur v. Eai Umanath, Chowdhry, (1892) I. L. R., 20 Cal., 8 : L. R., 19 I. A., 
154, do not appear to have had their attention directed to section 244, and 
they did not have that section in their minds while deciding that case. 

Sale, J. — This is an application by a purchaser of immoveable property 
at a Sheriff’s sale for an order either that the sale may be set aside, or that he 
be allowed to retain out of the balance of purchase money a sum of Rs. 1,628 as 
compensation for an alleged deficiency in area of the land sold to him. The sale 
proclamation signed by the Sheriff, and issued by him under the provisions of 
section 287 of the Civil Procedure Code, contained the statement that the 
property to be sold was “ No. 56, Lovrer Chitpore Road, being rent-free land 
measuring about 1 cottah 15 chittacks and 5 square feet with a three- storeyed 
house and premises erected thereon.” 

Section 287 provides, amongst other things, that the sale proclamation 
shall specify as fairly and accurately as possible the property to be sold, any 
incumbrance to which the property is liable, the amount for the recovery of 
which the sale is ordered, and “ every other tlung which the Court considers 
material for the purchaser to know in order to judge of the nature and value of 
the property ” ; and for the purpose of ascertaining the matters so to be speci- 
fied tlie Court is cmpo\\ered to summon and examine witnesses and to order 
the production of documents. 

[267] In this Court the necessary enquiry for ascertaining the particulars 
required to be stated in proclamations for Sheriff's sales is held by the Regis- 
trar, who acts under the powers given him by certain rules of the Court. See 
rules 382-386, Belchambers* Rules and Orders, page 188. 

The purchaser in the present case alleges that the statement in the notifi- 
cation as to the area of the hind sold is incorrect ; that there is a deficiency 
in this respect of 4 chittack.-) and 10 square feet ; and that he has been misled 
by this misstatement, and has thereby been induced to offer a higher price 
tlian he would otherwise have done. 

The question is, wliether the purchaser is entitled to adopt this summary 
procedure for the purpose of obtaining relief. 

It is clear that the application is not sanctioned by any provision of the 
Civil Procedure Code ; Bnj Mohnn Thakur v. Bai Umanath Chowdhry, (1892) 
I. L. R., 20 Cal., 8 : L. R., 19 1. A., 154. The only section in the Code 
which authorises an application to the Court by the purchaser at an 
execution sale is section 313, hut that authority is limited to the case 
where the judgment debtor has no saleable interest in the property sold. 

It was argued that the question raised by this application is a question 
arising on the execution of a decree, and that therefore the purchaser might 
come in under section 244, clause (c) of the Code. But the answer is that the 
question in this application is not a question arising between the parties to the 
suit or their representatives. The word “ representatives ” as used in the 
section has been held to extend to representatives in interest ; but then the 
purchaser in this case has not purchased an interest of the judgment-debtor 
which IS affected by the decree, nor can he be said to represent the interest of 
the judgment-debtor upon this application, because the object of it being to 
reduce the amount of the purchase money, the interest of the applicant is 
adverse to the interests of the judgment-debtor. Ishan Chunder Sirkar v. Beni 
Madhub Sirkar, (1896) I. L. R., 24 Cal., 62. 

There are many instances where, at the instance of a purchaser [268] 
at a Begietrar’s sale, the Court has allowed a reduction of the purchase* 
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money where it appeared that the property sold was actually less in area than 
it was represented to be in the sale notification ; but in one important respect 
sales by the Begistrar stand on a diiferent footing from Sheriff's sales in 
execution of decrees. Sales in execution of decrees are governed exclusively by 
the Civil Procedure Code ; whereas sales by the Begistrar, not being provided 
for by the Code, are regulated by rules framed by this Court which were 
passed to supplement the procedure introduced by Act VIll of 1859. These 
rules provide that for the purpose of sales of immoveable properties directed 
by the Court, the Begistrar is to prepare notifications of sale, abstracts of 
title, and conditions of sale. One of the usual conditions under which property 
is sold by the Begistrar is that errors and misstatements as to the particulars 
or description of the property shall not, if capable of compensation, annul the 
sale ; hut that compensation shall be allowed therefor. No condition of 
this kind governed the sale in the present instance ; nor could any such 
condition ho made applicable to a Sheriff's sale in this Court without 
introducing a distinction between fhese sales and sales in execution by other 
Courts, which does not seem to be contemplated by the Civil Procedure Code. 
Formerly, all that was advertised for sale, and was in fact sold in execution 
of a decree, was the right, title and interest of the judgment-debtor, see section 
249 of Act VIII of 1859 ; and there was a wide difference between a sale of 
this character and a sale by the Begistrar, where the title to the property and 
the incumbrances affecting it were fully disclosed in the abstract of title. But 
this distinction has in substance been swept away by the present Procedure 
Code and the practice which has grown up thereunder, with the result that an 
intending purchaser at a Sheriff’s sale is now made fully acquainted with all the 
important particulars of the property ho proposes to purchase. As, then, the 
position of a purchaser at an execution sale is the same in all m a teiial respects 
as that of a purchaser at a Begistrar’s sale, I can see no reason why, where a 
purchaser can show he has been misled by a misstatement in the sale notification, 
he should not have the benefit of the same summary remedy, whether it be he 
has [269] purchasedat a Sheriff's sale or a Begistrar’s sale. But it seems to me 
this is an amendment of the law which can only be effected by the Legislature. 

The result is that the present application must be refused with costs, and 
I will certify for Counsel. 

Attorney for the auction-purchaser : Babu C. G. Bose. 

Attorneys for the judgment-creditor : Messrs, G. C. Ckunder if Co. 

Attorney for the judgment-debtor ; Messrs. Kally Nath Milter and 
Sarbadhicary. 

C. E. G. 


NOTES. 

t Interest, however small, is suiheient, unless fraud is established (1901) 23 All., 355 ; 
(1901) 28 Cal., 235 ; (1902) 29 Cal., 370 ; (1902) 29 Cal., 420 ; on appeal 30 Cal., 468 ; 37 
Cal., 67 ; 10 C.L.J., 492 ; 35 Bom., 29.1 
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, The 30th November^ 1899, 

Present : 

Mr. Justice Sale. 

Eamdoyal Serowgie 
versus 

fiam Deo and another. " 

Practice — Attorney's costs — Summary jurisdiction — Collusive and fraudulent 
compromise to deprive attorney of his costs. 

An Attorney applied for an order that the plaintiff and the defendant, or cither of them, 
should pay to him his taxed costs on the ground that they had fraudulently and oollusively 
-compromised the suit with the object of depriving him of his costs. 

Held, that in cases of this kind, where charges of fraud and collusion arc made, it is 
inconvenient for the Court to dispose of the issues on affidavits alone. 

Held, also, that it is not the practice of the Court to interfere summarily between 
■attorneys and their clients as regards claims for costs. 

Khetter Kristo Mitterv. Kally Prosmino Ghose, (1898) I. L. R., 25 Cal., 887, dissented 
from.' 

This was an application, made on summons and adjourned into Court, by Babu 
N. C. Koy, the attorney for the defendant Luchminarain, asking for an order 
■on the plaintiff and the second defendant, or either of them, for payirent of 
the taxed costs duo to him by the second defendant Luchminarain. The 
application asked for the order to be made by the Court in tlie exercise of its 
summary jurisdiction. 

Mr. It. Mitter (Mr. S. U. Das with him) for the Applicant. — The facts 
•clearly show that there was no bond fide settlement, and [270] that the parties 
colluded together to deprive tlie attorney of his costs. The Court has power 
to make an order of this description, if it is shown that the settlement arrived 
at between the parties was not arrived at solely with the bond fide intention 
of ending the litigation, hut also in order to defraud the attorney of his costs. 

The case of Khetter Kristo Mitter v. Kally Prosonno Ghose, (1898) 
I. L. R., 25 Cal., 887, was referred to. 

Mr. Avetoom for the Plaintiff. — The plaintiff does not admit that there 
has been any collusion or any intention on his part to deprive the attorney of 
his costs due to him by Luchminarain. This is not a case in which the 
summary jurisdiction of this Court should be exercised. The plaintiff has 
denied these charges in his affidavit. The application should be dismissed 
vsuth costs. 

Sale, J. — In this case an application is made by an attorney for an order 
for payment by the plaintiff and the defendants of taxed costs due to him by 
the second defendant Luchminarain. The application is for an order to be 
made by this Court in the exercise of its summary jurisdiction. 

The facts shortly are these : The plaintiff filed a suit against the defend- 
ants to recover Rs. 9,861 on a bond which was alleged to have been executed 
by both the defendants in favour of the plaintiff. On the 18th May 1899, the 
plaintiff obtained an ex paite decree for the amount claimed, and on the 14th 
August he attached the stock-in-trade of the shop of Luchminarain, the second 
defendant, in Akyab. Thereupon Luchminarain came to Calcutta and instructed 
Babu N. C. Roy, his attorney, to take steps to set aside the decree on the 

* Original Civil Suit No. 116 of 1899. 


13 CAL.— 102 
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grounds that no service had been effected on him of the summons; and that he* 
was not a partner of Eamdeo and had not executed the bond in question. 
Certain proceedings were had through the attorney, and subsequently there 
were negotiations for a settlement of the claim in suit which were partly 
conducted by the attorney, and eventually a settlement was arrived at by 
the parties independently of the attorney, and the attorney now claims that 
the conduct of the plaintiff and the defendants has caused a breach of his 
lien for the costs due to him, and he also alleges that the settlement was 

[271] not in fact bond fide, but was made by the parties collusively with the 
object of depriving him of his costs. The claim, so far as it rests on the alleged 
breach of lien, was not pressed, but the applicant relies on facts which it 
is contended disclosed fraudulent collusion between the plaintiff and the- 
defendants to deprive the attorney of his costs by means of this pretended 
settlement, wdiich is now set up. 

As to the alleged settlement, the plaintiff, who alone opposed the applica- 
tion, filed an affidavit, in which he denied certain of the facts asserted by the 
applicant, and alleged that there had been a settlement ; he denied collusion 
or any intention on his part to deprive the applicant of the costs due to him 
by Luchrninarain. It is difficult on the materials before me to come to any 
satisfactory conclusion as to the alleged settlement, or as to the collusion which 
has been charged. 

The conduct of the parties in the proceedings leading up to the alleged 
settlement is certainly suspicious, but it is impossible on these materials to 
say what the exact nature of the alleged settlement w^as, or that it waa 
brought about by the plaintiff collusively with the defendants with the 
intention of depriving the attorney of his costs. 

I think that, even supposing I had the povver to exercise the summary 
jurisdiction of this Court in favour of the applicant, this is not a case in which 
it ought to be exercised. I ought to say, however, that in my opinion in casea 
of this kind, where charges of collusion and fraud are made, it is inconvenient 
that the Court should be asked to dispose of the issues on affidavits, and I feel 
bound to add that, with all respect to the learned Judge who decided the case 
of Khettcr Krista Milter v. KaUy Proso?ino Ghose, (1898) I. L. R., 25 Cal., 887,. 
1 see no good reason for departing from what has undoubtedly been the rule of 
this Court, not to interfere summarily between attorneys and their clients as 
regards claims for costs by the former. 

This rule has been laid down and explained in the case of Domun v. Emam 
Ally, (1881) I. L. R, 7 Cal., 401. See also the case of Mahommed 

[272] Zoknruddeen v. Mahommed Noorooddeen, (1893) I. L. R., 21 Cal., 85. 
The application is therefore refused, but without costs. The applicant to have 
liberty to establish his claim, if so advised, by regular suit. 

Application refused. 

Attorneys for the Plaintiff : Messrs. Manuel and Agurwallah. 

Attorney for the Defendant Luchrninarain : Babu N, C, Boy, 

C. E. G, 


, NOTES. 

[ As regards attorney's lion, this was dissented from in (1904) 30 Bom., 27 ; see also 
(1905)* 7 Bom. L. R., 547.] 
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BACHU KOBE V. GOLAB CHAND [1899] l.L.R. 27 Cal. RJS 
[ 27 Cal. 272 ] 

. APPELLATE CIVIL. 

The 8th August, 1899. 

Pbesent : 

Mr. Justice Ghose and Mr. Justice Hill. 

Bachu Koer Judf*ment-debtor 

versus 

Golab Chand Decree- holder.’** 

Jurisdiction — Bengal, N.-W.P., and Assam Civil Courts Act (XII of 1887), 
section 13, clause 2 — Transfer of Property Act (IV of 1882), sections 88, 
00— Sale in execution of mortgage decree- Execution of decree. 

When Subordinate Judges are appointed by the Local Government with jurisdiction over 
the whole of a district, the District Judge is not competent, under section 13 (2) of the 
Bengal, N.-W.P., and Assam Civil Courts Act, to assign to them different areas so as to 
limit or cause their resvective jurisdictions. 

The Court of such a Subordinate Judge which passed a mortgage decree is therefore the 
only Court competent to entertain an application for the execution of the decree and to 
make an order in furtherance thereof, even when the execution is sought by the sale of 
property other than the mortgaged property, lying within the district, but outside the area 
assigned to it by the District Judge. 

A MORTGAGE decreo was obtained by the plaintiff (decree- holder) against 
the defendant (judgment-debtor) on the Ist April 1897. In execution of that 
decree, the mortgaged property was sold on the 5th December 1898. The 
decree was obtained in the Court of the Second Subordinate Judge of Sarun. 
The present application for execution of the said decree was made by the 
decree-holder in the same Court on the 6th March 1899, praying for the 
attachment and sale of properties of the judgment-debtor, [273] other than 
the mortgaged property, for tlie realisation of the balance of the decretal money. 
Some of thet>e properties were situated within the districts of Sarun and 
Champarun, and the rest were situated in other districts. 

With regard to the former properties, the judgment-debtor objected that 
the Court of the Second Subordinate Judge had no jurisdiction to execute the 
decree by the sale of the said properties, inasmuch as they were situated within 
the mouzas which were within the jurisdiction of the Court of the First 
Subordinate Judge and that of the Additional Subordinate Judge, in accordance 
with an order of the District Judge, dated the i^lst December 1898. The 
judgment-debtor made also some other objections to the execution proceeding. 
On the question of jurisdiction, the judgment- debtor relied on Obhoy Churn 
Coondoo V. Golam AH, (1881) I. L. K, 7 Cal., 410 : Prem Chand Dey v. Alokheia 
Debi, (1890) I. L. R., 17 Cal., 699 ; Dakhina Churn Chaitopadkya v. Bilash 
Chunder Roy, (1891) I. L. R., 18 Cal., 526 ; and Girindro Chundcr Roy v. 
Jarawa Kumari, (1891) I. L. R., 20 Cal., 105. 

The Subordinate Judge overruled the objection, holding that these 
precedents did not apply, as they did not deal with the provisions of section 13 
of Act XII of 1887, under which the objection was untenable. 

The judgment-debtor appealed to the High Court. 

Babu Di gamber Chatterjee, for the Appel lan t. 

* Appeal from Order No. 203 of 1899, against the order of Babu Atal Behari Ghoee^ 
Subordinate Judge of Sarun, dated the 3rd of June 1899. 
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Dr. Bash Dehary Ghose andBabu Golap Chandra Sarfcar, for the Bespondent. 

The judgment of the High Court (Ghose and Hill, JJ.) was as follows: — 

This is an appeal against an order of the Second Subordinate Judge of 
Sarun granting the application of the decree-holder for attachment and sale of 
eertain properties belonging to the judgment-debtor. 

The decree was in a mortgage suit, and it seems to have been made under 
the combined provisions, so to say, of sections 88 and 90 of the Transfer of 
Property Act. The mortgaged properties [274] belonging to the judgment- 
debtor were, in pursuance of the order of the Court which made the decree, 
sold on the 5bh December 1898. Subsequently an order was made by the 
District Judge under clause (2) of section 13 of the Bengal and N.-W. P. and 
Assam Civil Courts Act (XII of 1887) under which order, as we may assume, 
that officer distributed amongst the several Subordinate Judges of the district 
the civil business arising in that district. It is, however, stated (for wo have 
not the order itself before us) that the District Judge assigned over to the 
Second Subordinate Judge of the district certain parganas, and to another 
Subordinate Judge certain other parganas lying within the same district, so as 
to define their respective jurisdictions ; but we cannot conceive how such a 
division of jurisdiction could have been made, having regard to clause (2) of 
section 13 of Act XII of 1887. Subsequently, however, an application was 
made by the decree-holder, which was in March 1899, for the attachment 
and sale of certain properties which, as it is now stated before us, are situate 
within the local limits assigned to another Subordinate Judge not being the 
Second Subordinate Judge who had made the decree itself; and an objection 
was thereupon raised that the Second Subordinate Judge had no authority in 
law— in fact, no jurisdiction, to entertain and grant the application in question. 
The Second Subordinate Judge has, upon a consideration of the law and the 
various rulings on the subject, overruled the objection of the judgment-debtor 
and granted the application, and the present appeal is hy the judgment-debtor. 

We think, as already explained, that all tliat the District Judge could 
do, with reference to clause (2) of section 13 of Act XII of 1887, was to 
assign to each of the Subordinate Judges such civil business as was cognizable 
by the Subordinate Judge, subject to any general or special orders of the High 
Court as he may think fit; and so far as the local limits of the jurisdiction of 
any particular Subordinate Judge is concerned, it is provided for in clause (1) 
of the same section which states : “ The Local Government may, by 

notification in the Official Gazette, fix and alter tlie local limits of the jurisdic- 
tion of any Civil Court under this Act.*' There is no question before us that 
the Second Subordinate Judge was appointed with the jurisdiction over the 
[275] whole district, and therefore we do not see how his jurisdiction could 
have been limited, in the wav as it is stated it was, by the order of the Judge 
under clause (2) of section 13 of Act XII of 1887. On the other hand, the 
decree having been made by the Second Subordinate Judge, he is the only officer 
who could entertain the application of the decree-holder and make an order in 
furtherance of the application. The application made hy the decree-holder on 
the present occasion may perhaps be strictly regarded as one under section 90 
of the Transfer of Property Act * but, as already stated, the decree was made 
under the combined provisions »of sections 88 and 90 of the Transfer of 
Property Act, and therefore the application for execution of that decree could 
only Be made to the Second Subordinate Judge. 

* [Under the rulee framed by the Calcutta High Court under section lOi of the Transfer 
of Property Act, the procedure to be followed in execution of a decree passed under 
section 90 of that Act is that prescribed by the Code of Civil Procedure— Bep.] 
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• * 

In the view we have expressed we are fortified by the decision of this 
Court in the case of Kali jPado Mukerjee v. Dino Nath Mukeriee, (1897) I. L. R., 
25 Cal., 315, as also by the observations of this Court in the case of Jagernatk 
Sahai V. Dip Bani Koer, (1895) I. L. R. 22 Cal., 871 (874, 875). Tlie particular 
passages from the latter case bearing upon this matter are to be found 
at pp. 674 and 875 of the report. 

For these reasons we think that the order of the Subordinate Judge 
ought not to be interfered with in this appeal, and the appeal will accordingly 
be dismissed with costs. 

M. N. R. Appeal dismissed. 


[276] The 4ih August^ 1899. 

Pkesent : 

Mu. Justice Rampini and Mu. Justice Pratt. 


Khairunnessa Bibi and others Defendants 

versus 

Loke Nath Pal and others Plaintifi’s.*^ 


Specific performance — Contract relating to pwpertij of minor — 

Decree for specific performance. 

A decree for specific performance can be given against a minor when the Court finds 
that it is for the benefit of the minor that the contract should be performed. 

Krtshnaanmi v. Sundaraj)pn7jyar, (1894) T. Tj. R., 18 Mad., 415, approved. Fatima Bibi 
V. Dchnautli Shah, (1803) 1. L. R., ‘20 Cal., 500, dissented from. 

Tins was a suit to enforce specific performance of a contract for the lease of a 
tank and certain land. The plaintiffs contracted with two putnidars, defendants 
Nos. G and 11, for this lease, whicli these two defendants agreed to give on 
behalf of themselves and their co- sharers, some of whom were minors. 
Subsequently the defendants Nos. 1, 2, 3 and 4, well knowing the arrangement 
which Iiad been made with tlie plaintiffs, succeeded in inducing certain of the 
other defendants to give them a lease ol the same property after paying them 
a certain sum for salami and a certain sura as a bribe. 

The Subordinate Judge, on finding the aforesaid facts, and that the 
defendants Nos. 6 and 11 had authority to contract on behalf of tliomselves 
and the other co-sharers, gave the plaintiff's a decree for siiecific performance 
of the lease, with a declaration that the lease grantt?d to the defendants 
Nos. 1, 2. 3 and 4 was null and void as against the plaintiff's. 

From this decision the defendants Nos. 1, 2, 3 and 4 appealed to the 
High Court. 

Mouivi Sirajtd Islam, and Moulvi Mahomed Mustafa, for the Appellants. — 
A decree for specific performance of a contract can- [277] not he given against 
minors, as they are incapable of contracting under tlie Contract Act; see 
Fatima Bibi v. Debnauth Shah, (1893) I. L. R., 20 Cal., 509. 

•Appeal from Appellate Decree No, 2‘205ofl897, against the decree of Babu Atnl 
Ghunder Ghose, Subordinate Judge of Birbhoom, dated tbe ‘25th of August 1897, reveraiug 
the decree of Babu Sitikanta Mullirk, Munsif of Dubrajpur, dated the ord of July 1896. 
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• 

Babu Nolini Banjan Chatterjee, for the Eespondents. — The case of Fatima 
Bibi Y. Debnauth Shah was dissented from, by the Madras High Court, in 
Krishnasami v. Sundarappayyar, (1894) I. L. R., 18 Mad., 415. Mr, Trevelyan 
in his book on Minors at page 179 says, that specific performance will be 
granted against an infant if the contract is for his benefit. 

The jad^ment of the High Court (Rampini and Pratt, JJ,) was 
as follows ; — 

Thisis an appeal from a decision of the Subordinate Judge ofBirbhoom, dated 
the 25th of August 1897, decreeing specific performance of a certain contract. 

The facts of the case are that the plaintiffs contracted with two puintdars, 
defendants Nos. 6 and 11, for the lease of a tank and certain land, and that 
these defendants agreed to give them this lease on behalf of themselves and 
their co-aharers. Subsequently the defendants Nos. 1 to 4, well knowing of the 
arrangement which had been made with the plaintiffs, succeeded in inducing 
certain of the other defendants to give them a lease of the same property after 
paying them a certain sum for salami and a certain sum as a bribe. 

Now the Subordinate Judge has given the plaintiffs a decree for specific 
performance of the lease granted to them, with a declaration that the lease 
granted to the defendants Nos. 1 to 4 is null and void as against the plaintiffs. 

The defendants Nos. 1 to 4 have appealed, and on their behalf it has been 
urged before us, firsts that the putnidars were not made parties to the appeal 
in the Court below ; secondly ^ that certain of the defendants are minors, and 
that a decree for specific performance of contract cannot be given against them ; 
and, thirdly^ that there is no sufficient proof of the authority of the defendants. 
Nos. 6 and 11, to grant the lease to the plaintiffs on behalf of their co-sharer 
putnidars. 

We think, however, that there is no force in any of these contentions. 

[278] The defendants Nos. 1 to 4 are the only appellants. They are only 
concerned with the question as to whether their lease should stand or fall. It 
is perfectly clear that their lease cannot stand against the contract which was 
entered into by the putnidars and the plaintiffs. The Subordinate Judge has 
found as a fact that the defendants Nos. 1 to 4, with full knowledge of the 
agreement with the plaintiffs, took a lease from the putnidars ; and therefore 
it is evident that the lease cannot stand. 

Then as to the plea that a decree for specific performance of contract 
cannot be given against a minor, it is sufficient to refer to the case of Krishna- 
sami V. Sundarappayyar, (1894) I. L. R., 18 Mad., 415, in which the contrary 
has been held, and in which the ruling of Mr. Justice Norris, sitting alone in 
the case of Fatima Bibi v. Debnauth Shah, (1893) 1. L. R., 20 Cal., 509, has 
been dissented from. We hrxve also been referred to Mr. Justice Trevelyan’S 
work on Minors, page 179, which, we think, is sufficient authority for saying 
that a decree for specific performance of contract can bo given against a minor, 
when it is for his benefit that the contract should be performed, as we think is 
the case in this instance. 

The third point is that the doiendanU Nos. 6 and 11 had no authority to 
enter into the contract with the plaintiffs ; but there is a finding of fact by the 
lower Courts to the contrary. It has been found by both Courts that the 
defendants Nos. 6 and 11 were fujly authorised to contract with the plaintiffs, 
and there is clear evidence to this effect on the record. It is shown that it 
was the custom of the putnidars that, whichever of their co-sharers went to 
the mahal, acted for all of them. There is, therefore, no want of authority on 
the part of the defendants Nos. 6 and 11, and the putnidar defendants, if they 
had appeared, would have been estopped from raising such a plea. 
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For these reasons we think that the decision of the Subordinate Judge 
must be affirmed, and ^e accordingly affirm it and dismiss this appeal 
with costs. 

M. E. M. Appeal dismissed. 

NOTES. 

[ In Mir Sarwarjnn v. Fakhruddin Mahomed Chowdhuri^ (1911) 39 Cal., 232, on appeal 
from (1906) 34 Cal., 163, the Privy council observed. “ Without some authority their Lord- 
ships arc unable to accept the view of the learned Judges of the Division Bench that there is 
no difierence between the pcsition and powers of a manager and those of a guardian. They 
are, however, of opinion that it is not within the competence of a manager of a minor's estate 
or within the competence of a guardian of a minor to bind the minor or the minor's estate 
by a contract for the purchase of immoveable property, and they are further of opinion that us 
the minor in the present case was not bound by the contract, there was no mutuality, and 
that the minor who has now reached his majority cannot obtain specific performance of the 
contract.*’ 

The decisions iu (1901) ‘26 Bom., 326 ; (1906) 11 C. W. N., 207 ; (1902) 4 Bom. L. R., 
687 (at 603) ; (1911) 16 C.W.N., 297 — which wore prior to the Privy Council decision — were in 
Accordance with the decision in 27 Cal., 276.] 

[270] The 2nd August, 1899. 

Present : 

Mr. Justice Eampini and Mr. Justice Pratt. 

Sia Ham Das Defendant 

versus 

Mohabir Das (minor) through his guardian and 
next friend Sarju Das Plaintiff.'*' 

Receiver — Appomiment of Receiver — Oivii Procedure Code (Act X of 1882), 
section 603 — Discretion — Waste. 

The removal of a large amount of property by the defendant, and under circumstances 
which might fairly give rise to suspicion, during the pendency of the suit in which the ques- 
tion of title to that property would be determined is a sufficiently strong ground for the 
appointment of a Receiver. Sidheswari Dabiy. Abhoyeswari Dabi, (1888) I.L.R., 15 Cal., 818 , 
ChandidaJha v. Padmanand Singh, (1895) I, L. R., 22 Cal., 459 ; and Sham Chand Oiri ▼. 
Bhairam Pandey^ referred to. 

On the 8th September 1899 the mohuntship of the Asthal Suja alias Eamnuggur 
became vacant by the death of the mohunt Jugarnath Das. Of the two 
claimants, one was the plaintiff Mohabir Das, who alleged that ho was appointed 
chela of the deceased mohunt on the 20lh January 1898, and was installed as 
mohunt on the 2nd of September by Jugarnath Das about six days before his 
death. The defendant Sia Bam Das, the otlier claimant, alleged that he was 
made chela on the IGth May 1897, and that he was appointed mohunt twelve 
days after the death of Jugarnath Das by a consisting of certain 

neighbouring mohunts and zamindurs. The defendant being in possession of 
the property, an application was made for the appointment of a Eeceiver at 
the instance of tlie plaintiff'. A large number of affidavits were put in by both 
the parties, and from those adduced by the plaintiff it appeared that the plaintiff 
was installed as mohunt on the 2nd of September ; that be was the nephew of 
the last mohunt ; that all the three preceding mohunts belonged to the same 
natural family ; and that Jugarnath Das, the la st mo hunt, was appointed chela 

* Appeal from Ongiuul Order No. 130 ol 1899, against the order of Baba Hari Krishna 
<;hatterjce. Subordinate Judge of Monghyr, dated the 14th of April 1899. 

t Suit No^ 179 of 1893. Judgment of the High Court, dated ,5th March 1894. 
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by his uncle when he was a child. From the report of the Commissioner who 
was appointed by the Subordinate Judge to make an inventory [280] of the 
property in question, it appeared that the defendant removed or secreted moneys, 
securities, bonds, promissory notes and a large quantity of gold and silver 
ornaments and utensils from the time he took possession of the property. 
Under these circumstances, the Subordinate Judge made an order directing the 
appointment of a Keceiver. 

From this order the defendant appealed to tho High Court. 

Mr. J. T, Woodroffe (with Babu Joy Gopal Ghose) for the Appellant. — It 
is not enough for tho appointment of a Keceiver to assort a right to property ; 
there must be a primd facie title and a strong case made out before the Court 
will interfere ; see Sidhestvari Dahi v. Ahhoyeswari Dabi, (1888) I. L. R., 15 Cal.» 
818, and Chandidat Jha v. Padmanand Singh, (1895) I. L. R., 22 Cal., 459. 
The appointment of a Receiver will have the eU'ect of turning the defendant 
out of possession of the property which he now holds ; and it would not only 
deprive him of the management of tho property, but would render it difficult 
for him to procure funds for his defence. 

Mr, Jackson (wnth Babu Umakali Mnkerjee) for the Respondent. The fact 
that a large amount of property has been wasted under circumstances of sus- 
picion during the pendency of the suit in which tlie question of title to this 
property is to be determined, is in itself a sufficient ground for the appointment of 
a Receiver; see Sham Chand Giti v. llhairam Pandey ’* It is showm by the 
Commissioner’s report that the defendant has removed or secreted a large 
amount of property since he took possession, and he threw obstacles in the 
way of the Commissioner when ho went to make an inventory of the property. 

The judifment of the High Court (Rampini and Pratt, JJ.) was as 
follows : — 

This is an appeal against an order of tlie Subordinate dudge of Monghyr, 
dated the 14th April 1899, directing the appointment of a Receiver for the 
custody and preservation of certain property the subject of a suit now pending 
in his Court. 

[281] The suit relates to the rnohuntship of the Asthal of Suja alias 
Ramnugger, which became vacant by the death of the former mohunt, Jugarnath 
Das, who expired on the 8th of September last. Of the two claimants, one is 
Mohabir Das, the plaintiff, who alleges that lie was appointed chela of the 
deceased mohunt on the 20th January 1898, and was installed as mohunt on 
the 2nd of September, about six days before the death of the old mohunt. 

The defendant is Sia Ram Das ; and on his behalf it is alleged that he was 
made chela on the IGth May 1897, and that he was appointed mohunt on the 
12th day after the death of Jugarnath Dass by a punchayet consisting of 
certain neighbouring mohunts and zamindars. The defendant is now in 
possession of the property ; and an application for the appointment of a Receiver 
has been made at tho instance of the plaintiff. 

In connection with this case several rulings have been cited by the learned 
Counsel on either side. 

On behalf of the defendant our attention has been called to the case of 
Sidheswari Dahi v. Ahhoyeswari Dabi, (1888) 1. L. R., 15 CaL, 818, in which 
it was held that the Court is ilot justified in appointing a Receiver where a 
right^is asserted to property in the possession of the defendant claiming to hold 
it under a legal title, unless a strong case is made out. This case was decided 
by Macphebson and GORDO N, J J., on the 4th June 1888; and it has been 

” Suit No. 179 of 1893. Judgment of the High Court, dated 5th March 1694. 
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followed in the case of Ghandidat Jna v. Padmanand Singh, (1895) I. L. E., 22 
Cal., 459, in which it has been ruled that the Court will not interfere by 
appointing a Receiver unless a strong case is made out, and in which it is 
pointed out that, when an application is made for an injunction, it is sufficient 
to show that the plaintiff in the suit has a fair question to raise as to the 
existence of the right alleged, while in the case of a Receiver a primd facie 
title has to be made out. 

These cases have been cited on behalf of the appellant, while on behalf of 
the respondent the decision of Macpherson, J., sitting on the Original Side of 
this Court, in Sham Ghand Giri v. [282] Bhairam Pandey (suit No. 179 of 
1893, dated 5th March 1894) has been relied on. This decision is printed at 
page 139 of this paper book ; and it will be seen that in it the learned Judge 
seems to be of opinion that it is not necessary chat a strong case should be 
made out to justify the appointment of a Receiver, but that it is sufficient if a 
fair primd facie case is established. Mr. Justice Macphbrson further says; 
“The mere circumstance that such a large amount of property was removed, 
and under circumstances which might fairly give rise to suspicion, during the 
pendency of a suit in which the question of title to that property would be 
determined, is in itself a sufficient ground for the appointment of a Receiver.” 
Mr. Justice Macpherson, therefore, seems in this decision to have taken a less 
strong view of what is necessary to justify the appointment of a Receiver than 
in his previous judgment in the case of Sidheswari Dabi v. Ahlioyesivari Dabi. 
However that may be, we have heard Counsel on both sides, and we have had 
read to us a very large quantity of affidavits put in by the parties; and we 
think, after consideration of all these affidavits and of the circumstances jf the 
case, that a sufficiently strong case— may say a very strong case — lias been 
made out by the plaintiff to justify the appointment of a Receiver in this case. 
Although we are far from wishing to prejudge the case in any way, we certainly 
think a fair primd facie case has been shown to exist on the side of the plaintiff. 
But, as we have said, we do not wish to prejudge the case ; and we must here 
point out that no evidence on oath has been given. There are nothing but 
affidavits to go upon ; and therefore the view we take on these affidavits may 
entirely be set aside when the witnesses are cross-examined, — as cross-examined 
they will be, — before the Subordinate Judge at the trial. 

Now there is a considerable number of affidavits adduced by the 
plaintiff — affidavits of jnost respectable witnesses — to show that he was 
installed as mohuntupon the 2nd of September last. These are the affidavits of 
Dr. Rogers, Jotindra Nath Banerjee, Jogendra Nath Banerjee, and others ; and 
if the affidavits of these gentlemen are entitled to implicit belief, there is little 
doubt that the plaintiff was so appointed on that day. There is also the fact 
[283] in favour of the plaintiff, namely, that he was the nephew of the last 
mohunt, and that, all the three preceding mohunts,— Kesho Das, Nursingh Das 
and Jugarnatli Das — belonged to the same natural family. Jugarnath Das was 
the nephew of Nursingh Das and was appointed chela by his uncle when he 
was a child. In these circumstances, it appears to us certainly not improbable 
that Jugarnath Das on his death -bed did select the plaintiff to be his successor. 

On the other hand, there are affidavits in support of the allegation that 
the defendant, Sia Ram Das, was made a chela by the deceased Jugarnath Das 
on cue 16th of May i897, although this fact is denied by the plaintiff. But it 
is admitted that he was installed as mohunt by the punchayet on the I2th day 
after the death of Jugarnath Das. Notwithstanding these two facts, if the 
former be proved at the trial, it is clear that if the plaintiff succeeds in the course 
6t the suit now pending before the Subordinate Judge in establishing that he 
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was duly installed as mohunt by Jugarnath Das on the 2nd of September, 
still his claim must prevail over that of Sia Bam Das, that is to say, provided 
it be proved that the mohunt has power to nominate his successor, as it is 
contended in this case that he has, 

Mr. Woodroffe, who appeared on behalf of the appellant, Sia Bam Das, 
urges that it would be very wrong to appoint a Beoeiver, seeing that this would 
have the effect of turning his client out of possession of the property which he 
now holds ; and that it would he injurious to him, inasmuch as it would not 
only deprive him of the management of the property, but would render it 
difficult for him to procure funds for the prosecution of his defence in the 
case. We observe, however, that Sia Bam has not been long in possession of 
the property. He has only recently taken possession. He certainly was 
not in possession of the property appertaining to the mohuntship before 
the death of Jugarnath Das, which took place in September .1898 ; and 
he obtained possession with the assistance of the police. Therefore, it does 
not appear to us that he can be said to be in peaceful possession of the property. 
By the term peaceful possession, we mean possession with the acquiescence of 
the plaintiff. 

[284] Then there is very great reason to believe that since he has taken 
possession of the property he has committed gross waste with regard to it. It 
appears that this defendant appeared before the Sub>Divisional Officer of 
Beguserai on the 9th September 1898, and acknowledged receipt of the property 
of the mohunt, saying that it was “ all safe." Nevertheless, when the Commis- 
sioner sent by the Subordinate Judge to make an inventory of the property 
arrived at the Asthal, in the first place, every obstruction that was possible was 
put in the way of his doing his duty by this very defendant and his employes ; 
and in the second place, according to the Beport of the Commissioner, printed 
at page 172 of the paper book, it appears that a very large quantity of valuable 
property has disappeared from the time that this appellant took possession of 
the property. This property consists of moneys, bonds, promissory notes and 
other securities, gold and silver ornaments and utensils. And the Commissioner 
distinctly found that the defendant appeared to have removed or secreted 
moneys, securities, bonds, promissory notes and a large quantity of silver and 
gold ornaments and utensils. 

In these circumstances, it appears to us that this case comes exactly with- 
in the ruling of Mr. Justice MacpHEBSON in the case on the Original Side, in 
which he lays down that *'the mere circumstance that such a large amount of 
property was removed, and under circumstances which might fairly give rise to 
suspicion during the pendency of the suit in which the question of title to that 
property would be determined, is in itself a sufficient ground for the appointment 
of a Receiver." 

As for the contention of Mr. Woodrofie that the defendant will now be 
deprived of funds to carry on his defence in this case, we have only to say that 
the plaintiff is exactly in the same position. But there is too much reason to 
believe that, owing to the acts of waste which the defendant appears to have 
committed, he will not be entirely without funds to carry on his case. 

Taking the whole of the circumstances of the case into our consideration, 
we think that this is a case in wl^ich a Receiver should be appointed. The 
property at stake in this case is very large. The immoveable property is 
estimated to be worth 3 or 4 [288] lakhs of rupees ; and the moveable property 
is said to be worth more than a lakh. The income from the immoveable pro- 
perty is, moreover, said to amount to thirty or forty thousand rupees 
per annum. 
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The claimants of the property are mendicants, and apparently possessed 
of no worldly property whatsoever, and we think that until the rights of the 
claimants of this properliy are decided, it is proper that a Beceivei should be 
appointed. 

We therefore affirm the order of the Subordinate Judge and dismiss this 
appeal with costs. 

M. R. M. Appeal dismissed. 


NOTES. 

[ See also (1905) 32 Cal., 711.] 


[27 Cal. 285] 

I'he Und August, 1899, 

Present : 

Mr. Justice Rampini and Mr. Justice Pratt. 


Kartick Nath Pandey and another Jadgment-debfcors 

versus 

Juggernath Ram Marwari and others Decree- holders.'*' 


Limitation— Civil Procedure Code {Act XIV of 1882), secticn 280— Decree for 
sale of mortgaged property, making the defendant personally liable in case of 
insufficiency — Mortgage decree — Limitation Act (XV of 1877), schedule II, 
Art, 179, clause 4 — Step in aid of execution — Application 
for time — Application to reveiw the order striking o^ 
the execution case and to restore it to file, 

A decree which directs the realisation of the decretal amount by sale, in the first instance, 
of the mortgaged properties, and afterwards from the persons and other properties of the 
defendants, is a mortgage decroe and not "a decree for the payment of money ” within the 
meaning of section 230 of the Civil Procedure Code. 

Application for tim^ is not a step in aid of execution but an application for review 
of an order striking off an execution case and for its restoration to the file is undoubtedly a 
step in aid of execution within the meaning of the Limitation Act (XV of 1877), schedule II, 
article 179. Ram Charan Bhagal v. Sheobarat Hai, (1891) I.L.R., 16 All., 418, and Fazil 
Bowladar v. Krishna Bund}ioo Roy, (1897) I. L. B., 25 Gal., 580, referred to and followed. 

Kommachi Kather v. Pakker, (1696) I. L. R., 20 Mad., 107, dissented from. 

[280] Fakeer Buksh v. Chutterdkaree Chovidhry, (1870) 14 W. R., 209 : 12 B.L.R., 
513, note, Purmessuree Dossee v. Nobin Chunder Tarun, (1875) 24 W. R., 305, distinguished. 

The decree in question was obtained on 26th February 1880 on a mortgage 
bond. The decree provided that the amount should be paid by sale of the 
mortgage properties, and if there were a balance left, the same should be 
realised from the person and other properties of tho judgment-debtors. On the 
dth of November 1897 the decree-holder made his last application for execution. 

* Appeal from Original Order No. 204 of 1898, against the Order of Babu Nufier Chunder 
Bhtttto, Subordinate Judge of Bhagulpore, dated the. 2nd of June 1898. 
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The application for execution before this was made on the 26th February 1694^ 
On the 5th of November 1894 the decree-holders applied for time for procuring 
certain extracts, and on the 6th of November 1894 the Court ordered them to 
produce the extracts in a day. On the 7th of November 1894 the decree-holder 
applied for further time, which was refused, and the execution case was struck 
off. On the 22nd of November 1894 the decree- holders made an application 
under section 623 of the Civil Procedure Code for review of the order of the 
7th November J894, and for restoring that execution case to the file; but on 
the 27th of November 1894 this application was rejected. The main objection 
of the judgment-debtors in the lower Court was that the execution was barred 
under section 230 of the Civil Procedure Code, and also by the Limitation Act. 

The Subordinate Judge overruled the plea, holding that the decree being 
a mortgage decree, section 230 of the Civil Procedure Code did not apply, and 
under the Limitation Act, schedule II, article 179, the present application of 
the 5th of November 1897 was saved by the applications of the 5th, 7th and 
22nd of November 1894, which were “steps in aid of execution,’* and he allowed 
the application to proceed. 

From this decision the judgment-debtor appealed to the High Court. 

Dr. liash Behary 6r/tose (with Babu Joy Gopal Ghose) for the Appellants : 
This is a money decree, and the present application, which is beyond the period 
of 12 years from tiie date of the original decree, is barred by section 230 of the 
Civil Procedure Code ; see[28l2Kom))iachi Kather v. Pakker, (1896) I.L.B.,20 
Mad., 107 ; Fakcer Buksh v. Chiitterdharee Ghowdhry, (1870) 14 W. R., 209 ; 
and Parmessuree Dossee v. Nobin Ghunder Tarun^ (1875) 24 VV. S., 305. 
Further, it is barred by the Limitation Act, as clearly the Subordinate 
Judge was wrong in holding that the applications of the 5th, 7th and 22nd 
November 1894 w^ere “ steps in aid of execution.” 

Babu Saroda Churn Mittcr, Dr. Ashutosh Mukhcrjee, and Babu Ashutosh 
Mukkerjee, for the Respondents were not called upon. 

The judgment of the High Court (Rampini and Pratt, JJ.) was 
as follows : — 

This is an appeal against the judgment of the Subordinate Judge of 
Bbagulpore, dated the 2nd of June 1898. 

The order of the Subordinate Judge was passed on an application for 
execution of a decree. The decree in question was dated the 26th February 
1880; and it was a consent decree passed in a suit brought upon a mortgage. 
The decree directs that the decretal money bo recovered by sale, in the first 
instance, of the mortgaged properties which have not been exempted, and 
afterwards from the persons and other properties of the defendants. 

The judgment-debtors in this case have contended that the decree is barred 
by limitation. 

The Subordinate Judge has overruled this plea, and has ordered that 
execution should proceed. 

[ 288 ] Before us two pleas have been urged, namely, first, that the present 
application is barred under the three years’ rule laid down in article 179 of the 
Limitation Act ; and, secondly, that it is barred by the 12 years* rule in 
section 230 of the Code of Civil Propeduro. 

The present application was made on the 6th of November 1897, and the 
previous application on the 26tb of February 1894. The Subordinate Judge 
has, however, held that the present application is saved by the applications made 
on the 5th, 7th and 27th of November 1894, which, in his opinion, were 
applications made to take steps in aid of execution. 
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The pleader for the appellant contends, in the first place, that the Subor- 
dinate Judge is wrong in rega]:ding these applications as applications to take steps 
in aid of execution. We think he is wrong with regard to the applications of the 
5th and 7th of November 1894, because these applications were applications for 
time, which did not further the execution of the decree, but rather retarded it. 
The' application of the 27th of November, however, was an application for 
review of an order passed upon the 7th, striking off the execution case, and it 
prays that it be restored to the file. In these circumstances, in our opinion, it 
is undoubtedly an application to take a step in aid of execution ; and therefore 
the present application seems to us to be saved by the application of the 27th 
of November. 

As to the plea urged by the pleader for the appellant in respect of s. 230 
of the Code, we would say that although this, the present application, is no 
doubt beyond the period of 12 years from the date of original decree, yet that 
decree appears bo us not to be a decree for payment of money or for delivery of 
property. Therefore execution of this decree is not barred by the rule in 
section 230. In support of this view we mav cite the cases of Ram Charan 
Bhagat v. Sheobarat Bait (1894) I. L. R, 16 AIL, 418, and Fazil Hoioladarv, 
Krishna Bundhoo Boy, (1897) 1. L. R., 25 Cal., 580. There is no doubt a 
ruling of the Madras High Court to the contrary effect ; see [ 289 ] the case 
of Kommachi Rather v. Pakker, (1896) 1. L. R., 20 Mad., 107. But we are, of 
course, bound to follow the ruling of this Court. 

The learned pleader for the appellant has called out attention to the case 
of Fakcer Buksh v. Chutterdharee Chowdhrtf, (1870) 14 W.R., 209 : 12 B.L.R., 
513, note, which has been followed in a later case of Purmessuree Dossee 
V. Nobin Ohunder Tanm, (1875) 24 W. R., 305. We, however, think that 
these rulings do not apply to the present case. It would seem that in the case 
Fakeer bxiksh v. Chutterdharee Chowdhry, (1870) 14 W. R., 209 : 12 B. L. R., 
513, note, the plaintiff waived his right as mortgagee, sued for the money due 
on the bond, and got a decree for the money. The present applicant did 
nothing of the kind. He got on the 26th February 1880 a mortgage decree, and 
nothing else but a mortgage decree, and he did not get a decree for payment 
of the balance due on the amount, after realizing what he could from the 
property until the 5bh July 1888. 

The pleader for the appellant contends that there was no decree passed 
then. That may bo so ; but there appears to have been an order to the effect 
that the iudgment-debbors wore bound to pay the balance of the decree, 
Rs. 60,000. That order seems to have the effect of a decree But even if that 
be not so, then it is clear that until that order was passed, the present decree, 
which it is now sought to execute, was nothing but a mortgage decree. It 
was not converted into a money decree until that date. 

For all these reasons we think that the decree of which execution is sought 
is not barred by time ; and we dismiss this appeal with costs. 

M. R. M. Appeal dismissed. 


NOTES. 

1 1. See now the C. P. C. 1908, sec. 73 This was difibented from in (1904) 28 Mad., 
224 ; but see (1903) 25 All., 611 ; (1904) 31 Cal., 792 ; (1911) J8 I. C.. 155 (Cal.) ; (1913) 17 
C. W. N., 1039. 

II. As regards limitation, see also 35 Cal., 1060 ; 10 C. W. N., 209 ; (1913) 26 M. L. J., 

483.] 
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[290] The 7th September, 1899. 

Pbesent : 

Sir Francis W. Maclean, K.C.I.E., Chief Justice, 
AND Mr. Justice Banerjee. 


Preonatli Mitter aad others .Defendants 

versus 

Kiran Chandra Roy and others Plaintiffs/** 


Sale for arrears of revenue — Purchaser at a revenue sale — Act XI of 
1859, sections 28, 35 and 37 — Entire estate," Meaning of — 

Effect of Estate being recorded under a distinct number 
on the rent-roll, with a separate revenue assessed 
upon it — Protected interest. 

When an estate is recorded under a distinct number on the tomi or rent-roll of the 
Collector with a separate revenue assessed upon it, and the sale certificate granted to the 
auction -purchaser under section 28 of Act XI of 1859 shows that the estate sold was an entire 
estate, the mere fact of it comprising undivided shares in certain villages does not prevent 
its being an entire estate. 

Kamal Kumari Choiodhrani v. Kisan Chunder Boy. (1898) 2 C. W. N., 229, referred to. 

This appeal arose out of an action brought by the plaintiffs, certain auction* 
purchasers, .under Act XI of 1859, for a declaration of their right to khas 
possession of certain lands. The allegation of tiie plaintiffs was that the defend- 
ants had Lio right to the disputed hoxola, inasmuch as they being purchasers of an 
entire estate,” they were entitled to get the estate free from all encumbranoes. 

The defence, inter aha, was that the lands in question were included in a 
certain how la which was created before the Permanent Shttlement, and 
consequently their hoivla was a “ protected interest ” within the meaning of 
section 37 of Act XI of 1859. The defendants also contended that inasmuch 
as the estate sold consisted partly, at least, of undivided shares in certain mouzas 
or villages w^hereof the remaining shares appertained to other estates, the 
plaintiff's could not be regarded as purchasers of an ** entire estate.” 

The Subordinate Judge overruled the objections of the defendants and 
decreed the plaintiffs’ suit. 

Against this decision the defendants appealed to the High Court. 

[291] Babu Saroda Churn Mitter, for the Appellants. 

Babu Srinath Das, and Babu Bain Churn Mitter, for the Respondents. 

The judgment of the High Court (MACLEAN, C.J., and Banerjee, J.) 
was as follows : — 

Maolean, C. J. — This is a suit by certain purchasers under Act XI of 
1859, asking in effect for a declaration of their right to khas possession of 
certain lands marked and described on the map, made by the Civil Court Ameen 
in this suit, as Abbus Mudafat howla, for a declaration that the defendants 
have no rights in such lands, and^that, even if they have, they are not valid as 
against the plaintiffs under the above Act, and for consequential relief. The 
present appellants are defendants 7 to 9 and 11 to 15, and their defence put 
shortly is that the lands in question are included in a certain howla which 

* Appeal from Original Decree No. 255 of 1896, against the decree of Babu Debendra 
Lai Shoinu, Subordinate Judge oi Buckergunge, dated the 3rd o£ Junc,16Q6. 
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was created before the PermaDont Settlement, and consegucnMy that their 
howla is a “ protected interest within the meaning of section 87 of Act XI 
of 1859. This virtuallj^ is the real issue between the parties. The Court below 
has decided against the present appellants, and hence the present appeal. 

There is no question that the plaintiffs purchased the zemindari No. 3847 
at a revenue sale on the 26th June 1888, which was confirmed on the 
3rd October in that year, and the only question is, whether they are entitled to 
khas possession of the land in dispute, or whether the present appellants have, 
on the ground I have stated, a “ protected interest ” in that land. 

The various issues and contentions of the two sets of litigants are stated 
in detail in the judgment appealed against, but few of the arguments apparently 
addressed to the lower Court have been addressed to us, and I scarcely think 
any useful object would be attained by my recapitulating in detail those issues 
and those contentions, but I propose to content myself with referring to the 
particular points which have been urged before us. 

Primd facie the plaintiffs, as purchasers at a revenue sale, are entitled to 
avoid the under- tenure set up by the appellants, unless the latter can bring 
themselves within some one of the exceptions specified in section 37, and to 
my mind the [292] onus, any way in the first instance, is cast upon them of 
bringing themselves within such exceptions [see Bash Behari Bosu v. Hara 
Moni Debyat (1888) I. L. B., 15 Cal., 555], and the substantial question for 
our decision is, have they done so ? 

The suit was instituted in April 1894, and there is no doubt but that the 
present appellants and their predecessors in title had been in possession of the 
disputed land for some thirty oi forty years before suit, and we are invited to 
presume from this possession that, even if the documents upon which the 
appellants rely are not genuine, the howla was existent from before the date 
of the Permanent Settlement. 

The appellants, however, did not launch their case in the Court below 
upon any such presumption, but based it upon a variety of documents, including 
the actual pottah creating the howla, and which purports to be dated the 2nd 
June 1773, certain dakhiJas alleged to have been given by the then zemindar 
to the howla tenure-holder between the years 1776 and 1792, and certain 
deeds alleged to have been executed in 1833 and 1838. If the first of the 
above documents be genuine, the appellantsought to succeed, but unfortunately 
the Court below has found against its genuineness, holding that there are 
indications on the face of it, which clearly show its recent preparation. The 
learned Judge in the Court below has probably much more experience in 
these matters than myself. I lay no claim to being an expert in them, but, 
apart from his reasons, the document in appearance strikes me as almost 
too venerable, whilst the almost symmetrical tearing of the edges is calculated 
to excite suspicion. Anyway, I am not prepared to say that the Judge 
below was wrong in holding that this document is not genuine, whilst to my 
mind he gives cogent reasons for discrediting the three deeds of 1838, viz., 
Exhibits A3, B7 and Dl, and his adverse and somewhat pungent criticisms 
on the three deeds of 1838, viz., Exhibits A4, B8 and D2 appear to me to 
be well founded and fatal to the genuineness of those documents. If, then, 
as the Judge in the Court below has found — and I think rightly — these 
documents are fabricated and not genuine, no [293] reliance can be safely 
placed on the dakhilas between 1776 and 1792 as genuine documents. No doubt 
Exhibits FI and F2, the returns of Mr. Scott in 1857, mention this howla\h\3X 
1 do not think too much stress can safely be laid upon these returns, for the 
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reason that the zemindari had been then attached, the zemindar was under a 
cloud, he was not there to test any returns which might be made, and it was 
just the time when a designing person or persons, with a view to subsequently 
setting up a howla tenure, might get the same entered on the return. But, 
be this as it may, it only carries us back to 3857, which is a long way from 
the date of the Permanent Settlement. And it is worthy of comment that the 
registered deeds of 1865 contain no reference to the previous unregistered 
documents which 1 have mentioned above, whilst it is at least open to question, 
upon the evidence, whether these documents can be regarded as having been 
produced from the proper custody. 

In my opinion, then, the appellants have failed to prove the genuineness 
of the pottah of 1773, or the various deads of 1833 or of 1838, and have equally 
failed to show an under-tenure existent before the date of the Permanent 
Settlement, and so protected. 

Being of this opinion, it is not necessary to decide whether or not the 
quinquennial papers referred to in the case are or are not admissible in evidence 
under section 35 of the Evidence Act. I consider it very doubtful ; but, even if 
admissible, they do not afford very cogent evidence against the appellants, for 
they only show that no such howla as is now set up is mentioned in those 
papers. 

In regard to the point that the plaintiffs are not purchasers of an entire 
estate within the meaning of section 37, the learned Vakil for the appellant 
relies upon the statements in paragraphs 2 and 4 of the plaint, and he contends 
that, as the estate sold consists partly, at least, of undivided shares in certain 
mouzahs or villages whereof the remaining shares appertain to other estates, 
the plaintiffs cannot be regarded as purchasers of »n entire estate. In our 
opinion this contention is not sound. The mere fact of the estate sold compris- 
ing undivided shares in certain villages does not prevent its being an entire 
estate, when it is recorded [294] under a distinct number on the touzi or rent- 
roll of the Collector with a separate revenue assessed upon it, and when the 
sale certificate granted to the auction-purchaser under section 28 of Act XI of 
1859 (Ex. 7) shows that the estate sold was an entire estate. The view we 
take is in accordance with that taken by this Court in Kamal Kumari 
Choiodhrani v. Kisan Chandra Roy, (1898) 2 C. W. N., 229. 

Then it is said that, having regard to the possession of the appellants 
from the year 1857, che burden of proof, originally upon them, to make out their 
protected interest is shifted, and that, in the absence of any evidence adduced 
by the plaintiffs to the contrary, the Court ought to presume that the hoiola 
existed before the Permanent Settlement, and reliance is placed on the Privy 
Council case of Forbes v. Meer Mahomed Hossein, (1873) 20 W. R., 44 (45), and 
the recent case of Nityanund Roy v. Banshi Chandra Bhutyan, (1899) 3 0. 
W. N., 341. I do not think the possession here is long enough to raise any 
such presumption or to shift the onus of proof, least of all when the appel- 
lants have not launched their case upon any such presumption but upon a 
series of documents which are found not genuine. In the case of Nityanund 
Roy V. Banshi Chandra Bhuiyan,^ (1899) 3 C. W. N., 341, it was found that 
the tcduq had been in existence and in possession of the defendants from the 
year 1798, that is, only five years after the date of the Permanent Settlement, 
Here the possession only goes back thirty years or so before the plaintiffs* 
purchase, and may reasonably bo attributed to some source of title other than 
the creation of a tenure before the Permanent Settlement. 
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Agreeing then in the conclusion of the Court helow, we think the appeal 
fails, and must be dismissed with costs. 

Banerjee, J.— I concur. 

S. C. G. Appeal dismissed. 


[295] CRIMINAL REFERENCE. 


The 20th June, 1H99. 

Present : 

Mr. Justice Prinsep and Mr. Justice Hill. 


Queen-Empress 

versus 

Jadub Das.* 

Evidence — Evidence in Criminal Case — Criminal Procedure Code (Act V of 
1898), sections 161, 164, 288 and 307 — Impropriety of taking down state- 
ments of persons immediately before their arrest — Impropriety of recording 
statements of witnesses with a view to fix them to those statements — 
Confession retracted — Evidence of witnesses retracted — Corrobora- 
tion — Deposition before committing Magistrate read under section 
288, Criminal Procedure Code — Trial by jury — Duty of 
Judge — Reference to High Court. 

Where there i.s evidence in the hands of a police officer upon which lie is bound to arrest 
a person, it is improper for him to obtain a statenient from that person professedly under 
section 161 of the Criminal Procedure Code and reduce it to writinR ; and by virtue of section 
25 of the Evidence Act such statement is inadmissible in evidence. 

It is also improper for a police officer to send a pi'rsnjj practically under custody, who is 
in the position of a witness, to have his statemeni, recorded by a Magistrate under section 
164 of the Criminal Procedure Code, with the view of fixing him to that statement at the 
time when judicial proceedings are subsequently taken. The voluntary character of such a 
statement cannot but be doubted, and when retracted in the Court of Sessions, the Judge 
should not bring the statement on to the record under section 288 of the Criminal Procedure 
Code without making proper inquiry. 

It is not safe to convict an accused pr.rson on his retracted confession standing by itself 
uncorroborated, or on the statements of witnesses brought in under section 288 of the Criminal 
Procedure Code without independent corroborating testimony ; nor can these two be joined 
together and hold as mutually corroborating each other so as to justify a conviction based 
on them. 

• Criminal Reference No. 11 of 1899. made by Ij. Palit, Esq., Sessions Judee of Jes^rr 
dated the 13th of May 1899. ^ -essore. 


13 CAL.— 104 
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Queen v. Amanulla^ (1874) 12 B. L. R., Ap., 15 ; 21 W. R. Cr., 49, Queen-Empress t. 
Hangi, (1886) I. L. R., 10 Mad., 295 and Queen-Empress v. Bharmappat (1888) I. L. R., 
12 Mad., 123, referred to and approved of. 

In making a reference under .section 307 of the Code of Criminal Procedure the Sessional 
Judge is limited to the evidence at the trial which wiis before the jury. 

(296] Reference under section 307 of the Criminal Procedure Code by the 
Sessions Judge of Jessore. The facts of the case appear from the following 
portions of the letter of reference : — 

“ Throe persons — Jadub Das, Rai Gharan Das and Mangal Das — were tried for the murder 
of one Jogeswar Das. The trial was by jury. The jury returned a vordict of “ not guilty ** 
in rospoct of all the three accused. In respoct of Rai Gh.aran Das and Mangal Das I accepted 
the verdict of the jury, but as regards Jadub DiiS I think it necessary for the ends of justice 
to refer the case under section 307 of the Crimiiuil Procedure Code. 

*‘The case for the prosecution may bo bricflv stated as follows ; On the 1st of Januarv 
last, Jogeswar Das, a boy, said by his father to bo about fourteen yoars of age, and by the 
Assistant Surgeon who performed the post mortem examination to be about 17 years of age, 
went out in the evening and did not returu home. His father searched for him the next 
day, but in vain. On the morning of the 3rd January his dead body was found in a field, 
and the boy’s father went and lodged information at the police station. The police came 
and arrested Jadub Das on suspicion and sent him up. Then, in the course of the investiga- 
tion, evidence was obtained from Jadub 's mother, grandmother and wife, which led to the 
arrest of Rai Charan and Mangal. In the cjinrnitting Magistrate’s Court Jadub made a 
statement in the nature of a confession, and giving the same version of the occurrence as 
that given by his mother. 

All the three women witnesses and the prisoner Jadub have retracted the statements 
made by them in the committing Magistrate’s Court. The depositions of those three witness- 
es and the examination of Jadub in the committing Magistrate’s Court have been put in. 
Without these there is no evidence at all against any of the prisoners. 

” It has been contended that the mere fact that the whole of the evidence against the 
accused consists of evidence given in the committing Magistrate's Court and of a retracted 
confession is sufficient to entitle the accused to an acquittal. 

I am aware that there arc some decisions which apparently support the above view. 
In Queen v. Amanulla, (1874) 12 B. L. R., App. 15 ; 21 W. R., Gr. 49,PHEAR, J. expressed a 
strong view that the law does not authorize the founding of a conviction upon evidence given 
entirely in another Court. But it appears to me that the true interpretation of the remarks of 
PHBAR and MORRIS, JJ. in that case is that when there is nothing before the Court to enable 
it to arrive at the truth except contradictory statements by the same witne.sses, then it is not 
proper to base a conviction upon any one of two such sets of contradictory statements. 
If from the evidence of other witnesses, or from the circumstances of the case, the Court is 
enabled to conclude that the evidence given in the committing Magistrate’s Court can be 
acted upon, then I apprehend that the mere fact that [297] all the witnesses have gone 
back on their first statements will not stand in the way of a conviction. In the case of 
In the matter of Dham Mundul, (1880) 6 C. L. R., 53, a conviction based entirely on 
evidence given in the committing Magistrate’s Court was upheld. 

I therefore proceed to consider whether the evidence in tbi.s case is of such a nature as 
io justify a conviction." 

After discussing the evidence as given before the Committing Magistrate, 

the Sessions Judge concluded his letter of reference as follows : — 

• • . 

” The jury have no doubt returned a unanimous verdict of acquittal. In a case of this 
■kind, however, the verdict of a jury does not stand on the same footing as in a case where 
.they azie called upon to decide on evidence given before them. In this case the Court has to 
Aotmoro as an Appellate Court, the evidence having been practically entirely given in another 
Court, and the decision in a case of this kind must rest on an elaborate process of reasoning. 
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Having regard to the nature of the case, I am not ourprisod that the jury should have return- 
ed the verdict they did. After giving the case my best consideration, I feel convinced that 
Jadub is guilty of the murder of the unfortunate boy. The murder was an atrocious one, 
and the evidence that the police produced was the boat that they, after an honest and careful 
investigation, could produce. The witnesses being so closely related to the prisoner, it was 
only to be expected that they should retract their evidence as soon as they realized that the 
evidence would mean Jadub's conviction. But in spite of all that, it seems to me that Jadub’s 
guilt has been amply brought homo to him. 

“ Therefore I think it necessary, for the ends of justice, to refer the case under section 
307 of the Civil Procedure Code for the orders of the Uon’ble High Court. ” 

The Officiating Deputy Legal Remembrancer (Mr. Ahdiir Rahim) for the 
Crown. 

Babu Jyoti Prosad Sarbadhicary, and Babu Sarat Chunier Roy Chow- 
dhry, for the z\ccused. 

The judgment of the High Court (Prinsep and Hill, JJ.) was as follows: — 

Three persons — Jadub Das, Mangal Das, and Rai Charan Das — were tried 
in the Sessions Court of Jessore on a charge of murder by causing the death 
of one Jogeswar Das by strangling him, and in the Sessions Court a further 
charge of abetment under section 114 of the Indian Penal Code was added by 
the Sessions Judge against Jadub Das. The jury returned an unanimous 
[298] verdict of acquittal and the Sessions Judge has referred the case to us 
under section 307 of the Code of Criminal Procedure in respect only of Jadub 
Das. He has accepted the verdict of acquittal as regards the other two accused. 

Dwarik Das is the father of the deceased Jogeswar, and he states that his 
eon loft his house at about two dandas of the evening of the 1st January, and 
has never since been seen alive. He made many inquiries regarding him during 
that night and the following day, but could learn nothing until, on the morning 
of the 3rd January, he was tcld by one Biswanath that his son’s body was 
lying in a field. He went there and found his son dead ; Jadub Das, the 
{prisoner, his mother and grandmother, who are both witnesses, being present 
** lamenting. ” He also says that “Patiraj Chowkidar went there at that time,” 
but this man has not been examined as a witness. He then went and gave 
information to the police station, distant about six miles, charging Jadub Das 
with the crime, and mentioning Biswanath and Mangal Das as being concerned 
in it. It may here be observed that nothing was then said of the presence of 
Jadub Das and the female witnesses when he first found the body. The 
Police Sub-Inspector w’ent on the following day, that is on the afternoon of 
the 4th, and then commenced his investigation. 

Now the first thing naturally would be to proceed against Jadub Das, 
who was the person accused by Dwarik on the ground that he bore ill-will 
towards the deceased. The Sub- Inspector states that Jadub was not at home, 
and that he was brought by a constable at about 4-30 in the afternoon. The 
constable, who is said to have arrested him, has not, however, been examined, 
and therefore there is nothing to show that Jadub Das was in any way evading 
arrest. Having got Jadub Das before him, it would be expected that the Sub- 
Inspector would arrest him ; but he says that he did not do so. He would have 
us believe that he considered that he had no sufficient ground for arresting him. 
That is indeed the reason mentioned, and accepted by the learned Sessions 
Judge in a part of his reference to us. On the contrary, the Sub- Inspector 
proceeded to record a statement in wiiting of Jadub Das professedly under 
section 161 of the Code of Criminal Procedure, and then immediately afterwards 
he [299] arrested him and sent him in to the Magistrate without any delay. In 
that statement it may be mentioned that Jadub Das denied all knowledge of the 
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murdter, and therefore there \vas nothing before the Sub-Inspector, in addition 
to the accusation of Dwarik Das, which was already before him, to induce 
him to arrest Jadub Das. We think it was a very improper step on the part of 
the Sub-Inspector to take any statement in writing from Jadub Das. He must 
have known that that statement was being taken preliminary to his arrest, and 
that it could be so taken only for the purpose of obtaining evidence. We 
observe that a similai- course was also taken in regard to another man — Bai 
Charan Das. This will be presently referred to. Jadub Das was accordingly 
sent in to the Magistrate on the evening of the 4th. Now, with suspicion on 
some foundation against Jadub Das, it would naturally follow that the police 
should make a further and close inquiry from the inmates of his house. The 
Sub- Inspector, however, would have us believe that he did not think it neces- 
sary to make unx inquiry beyond a mere cursory inquiry, and that he directed 
his inquiries elsewhere. He states, however, that he examined the mother of 
Jadub Das on the evening of the 6th, and that the next morning she repeated 
the same statement in the presence of about fifty people, the statement then 
made being one incriminating her son Jadub Das and the two other prisoners, 
Mangal and Bai Charan. Having this statement before him, the Sub-Inspector 
did not attempt to expedite tiie completion of the investigation, or to arrest 
Mangal and Bai Charan. On the 10th January he sent in the mother of 
Jadub Das to be examined by the Magistrate under section 164 of the Code of 
Criminal Procedure, and the reason he gives for requesting this to he done was 
that she was the only eye-witness available, and it was very likely that she 
would be gained over by the accused if she was not examined at once. The 
Sub-Divisional Magistrate accordingly recorded lior statement as that of a 
witness, and in so doing, he added a note that that statement was taken in the 
presence of Jadub Das and three others who had an opportunity of cross-ex- 
amining the witnesses, but bad not done so. In that statement, no doubt, this 
woman describes that the murder was committed by the prisoners. We think 
it was never intended [300] that section 164 should be applied to such a pur- 
pose. It was not intended to enable the police to obtain an incriminating 
statement by some person, and as it were to put a seal on that statement by 
sending in that person to a Magistrate, practically under custody, to be examin- 
ed before the judicial inquiry or trial, and therefore compromised in his evidence 
when judicial proceedings are regularly taken. We may also observe that the 
law does not require that in the case of a witness so examined there should be 
a certificate after proper inquiry that the statement has been voluntarily made, 
and the law also expressly protects a witness from unnecessary restraint or 
inconvenience at the hands of the police. Here tins woman was sent by the 
police, and therefore presumedly under some restraint, and there was conse- 
quently much risk that her statement w^ould be given under some pressure and 
not voluntarily. In this case we can find no reason why the Bub-Inspector 
should not have sent up the entire case at that time. If he had done so, this 
woman could have attended as any other witness. There was, moreover, no 
sufficient reason why he should have hurriedly sent up tiiis woman alone to be 
examined before the completion of the investigation. 

We have already stated that a statement of a witness so obtained always 
raises a suspicion that it has not been voluntarily made. Here we have the fact 
that, although it was repeated a few days later before the Magistrate, it was 
retracted at the Sessions trial, and an explanation, which was not primd faice 
unfounded or impossible, given to show that the statement had been improperly 
obtained. With this before him. the Sessions Judge was, in our opinion, bound to 
make some inquiry. Instead of doing so he at once proceeded under section 28^ 
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of the Code of Orimiaal Procedure to bring on the record as evidence at 
the Sessions trial the two statements made by this witness, and it may be 
added the Sessions Judge never made any inquiry at all into this matter, 
although the same story was repeated by Jadub Das when he accounted for the 
manner by which his confession had been obtained in the Magistrate’s Court. 

The inquiry before the Magistrate commenced on the 14th, and first of all 
Dwarik Das was examined, then the Sub-Inspectors [301] and then the 
mother of the accused, Jadub Das, who had already made a statement on the 
10th. Now if the statement that she made on the 10th was a part of the 
inquiry before the Magistrate and a commencement of it, it is impossible to 
conceive for what useful purpose the same statement should have been again 
recorded. The fact that the Magistrate in recording the first statement thought 
proper to certify that it was made in the presence of Jadub Das and the other 
accused, and that they had an opportunity to cross-examine, but did not do so, 
would seem to show that the Magistrate considered that he was making that 
examination as part of a judicial inquiry. She then repeated almost in the 
same words what she had already said on the 10th. There was also the 
evidence of the grandmotlier of Jadub, and of his wife which, in some respects, 
corroborated the evidence given by the mother. At the close of the evidence 
for the prosecution in the Magistrate’s Court when the accused were examined, 
Jadub Das proceeded to make a statement in the nature of a confession, and 
generally in the same terms as the statement already given by liis mother as a 
witness. At the Sessions trial, not only did these tlneo women deny their 
previous statements, but Jadub Das also denied the confession that he had 
made. The Sessions Judge nevertheless proceeded to place on the record, under 
section 288 of the Code of Criminal Procedure, the evidence given by these 
three women before the Committing Magistrate, as well as the statement of 
the mother previously recorded under section 164 on the 10th. 

In addition to these statements, there is the evidence of a blind man, of 
which it is necessary only to say that in the Sessions Court he has embellished 
his evidence given before the Magistrate very considerably, so as to make it 
press more severely on the accused. No doubt the Sessions Judge has placed 
on the record the previous statement made by this witness before the Magis- 
trate ; but even if we were to accept that statement as true in preference to his 
later deposition, we should still not regard it as of any value whatsoever in this 
case. The remaining evidence consists of the evidence of the Sub-Inspector and 
the constable, and also of the medical witnesses. The evidence of the 
Sub-Inspector is, we think, not at all material in this case, except in so far as 
it shows that he has not fairly conducted the investigation. 

[302] It has been already mentioned that the statement obtained by the 
police from the mother of Jadub Das is said to have incriminated Bai Charan, 
but that instead of arresting Bai Charan, the Inspector examined him as a wit- 
ness, reducing his statement to writing, and that he then arrested Bai Charan. 
We have already expressed our strong disapproval of this proceeding. To all 
intents and purposes it was the obtaining by the police of a statement from an 
accused person and reducing it to writing, and this was done at a time when 
the police officer well knew that there was evidence before him on which he 
was bound to arrest Bai Charan. The impropriety of such proceedings is 
aggravated by the course taken by the Sessions Judge. He examined the 
Sub-Inspector in regard to that statement, and he thus admitted it as 
evidence on the trial. This statement cannot be regarded otherwise than as a 
confession made by Bai Charan to the Sub- Inspector. If it be so regarded, it 
was clearly inadmissible under section 25 of the Evidence Act. If, on the 
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other hand, it was to be used as evidence against the other prisoners, it was 
manifestly inadmissible. It was therefore very improper on the part of the 
Sessions Judge himself to introduce this statement so as to place it before the 
jury, and by so doing he must have seriously prejudiced, not only Rai Charan, 
but the other prisoners who are mentioned in that statement as taking a 
prominent part in the murder. 

The Sessions Judge has, moreover, in this manner, acted in disregard of the 
statutory rule laid down in section 162 of the Code of Criminal Procedure, 
which declares that “ no statement made to a police officer in the course of an 
investigation shall, if taken in writing, be used as evidence.” No doubt Rai 
Charan, it is said, was not under arrest when he made that statement ; but 
there was ample info’^mation with the police on which he might and should 
have been arrested. 

It is impossible to avoid believing that Rai Charan was practically under 
arrest at that time, and that there has been an endeavour made by the police, 
which has been successful, to get this statement admitted as evidence when it 
was clearly inadmissible. 

Lastly, we have the medical evidence. The evidence of the [303] medical 
officer who conducted the post-mortem is not very explicit as regards the actual 
cause of death, and we think it is to be regretted that, under such circumstances, 
the Sessions Judge should not have examined the medical witness himself at 
the Sessions trial. But taking the evidence of this officer as recorded by the 
Magistrate, the Sessions Judge proceeded to examine the Civil Surgeon as an 
expert, and be did not examine this witness on the points which were in 
evidence on the statement of the officer who conducted the post-mortem 
examination, but he took his statement on matters entered in the post-mortem 
report. Now that report is not admissible as evidence except to contradict 
the officer v.^ho made it. It may, however, be used by that officer when under 
examination for the purpose of refreshing his memory. We have no particular 
fault to find with the summing up by the Sessions Judge. The jury unanimously 
returned a verdict of acquittal, and the reference, as has already been stated, 
is only in regard to Jadub Das. Now% in tlie first place, we observe that in 
making this reference the Sessions Judge says : “ Having regard to the nature 
of the ease, I am not surprised that the jury should have returned the verdict 
they did ; ” and he adds apparently as a reason for his refusing to accept that 
verdict that the “ decision in a case of this kind must rest on an elaborate pro- 
cess of reasoning.” But there was no apparent excuse for the Sessions Judge 
not laying before the jury the same elaborate process of reasoning as he thought 
proper to lay before us in making this reference to us, supposing, however — 
and we lay special stress on this — that the manner in which he has treated the 
case on this reference is legitimate and proper. We give the Judge full credit 
for being impressed with the guilt of the accused and doing his best to place 
tbe case before us in a proper manner, but having done this, we must express 
our surprise at the terms in which he has placed his reference before us. It 
is not a document which should emanate from any judicial officer. It is a piece 
of special pleading with the chief object of exonerating the police from any 
suspicion in the proceedings. 

The Sessions Judge does npt rely on the evidence as presented to the 
Jury, but he has throughout relied on the police proceedings, which could not 
have been placed before the jury. If ho dosiied to show tiiat the proceedings 
of the police were regular £304] and above suspicion, he should obviously 
have obtained such evidence by examining police officers as witnesses so as to 
explain such proceedings. Tbe objections which must be taken to these 
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proceedings were patent from the first. The Sessions Judge should therefore 
have examined the Inspector at once on all these points, and he should also 
have required evidence regarding the custody of Jadub Das in the jail with 
special reference to the meeting which is said to have taken place between the 
female witnesses and the prisoner Jadub Das, and the inducement then said 
to have been holdout. The Sessions Judge has really asked us to consider 
and determine their case, not only as ho himself admits on an elaborate process 
of reasoning which he never laid before the jury, but on matters which were 
not admissible in evidence, and were not therefore before the jury, and he has 
then asked us to hold that the verdict of the jury is erroneous on grounds which 
were never laid before them for their consideration. Obviously, in a reference 
under section 307, it is our duty to consider whether the verdict of the jury is 
erroneous or perverse on the case presented to them at the trial. Moreover 
the course adopted by the Sessions .Judge would be most unfair to those under 
trial, for they would not have had an opportunity of meeting and rebutting 
what is now to be used against them. The Sessions Judge throughout seems 
to have considered that the Inspector was not only attacked, but as if he were 
under trial. It was rather the duty of the Sessions Judge to consider how far 
the evidence could be fairly used against those who were really under trial. 
He baa not approached a consideration of the evidence by satisfying himself 
how far the reasons given for discrediting the evidence in consequence of 
alleged irregularities or misconduct of the police have any substantial foundation, 
but he has rather applied himself to exonerate the police. As an instance of 
this, we would mention that, when the mother of Jadub Das denied the state- 
ments that she had made to the Magistrate, and stated how they had been 
improperly obtained by the police, the Sessions Judge, without any inquiry as 
to the truth of this allegation, forthwith brought on the record, under section 288 
of the Code of Criminal Procedure, those statements to be treated as evidence at 
the trial as if this accusation had no foundation ; and it may bo added that it is 
on this statement that the conviction of Jadub Das, which the Sessions Judge 
[305] recommends, must principally depend. The Sessions Judge has referred 
to, and relied on, police diaries. Now the police diaries never could be 
placed before the jury. They are only useful as is pointed out by the Code of 
Criminal Procedure, section 172, not as evidence, but to aid a Court on the 
trial, so as to enable it to make a thorough inquiry on all material points by 
eliciting in the examination of the witnesses — and especially of police witnesses 
— the real facts of the case. We are surprised to find that the Sessions Judge 
has not seen any impropriety on the part of the Sub-Inspector in examining 
Jadub Das and Bai Charan, in recording their statements immediately before 
their arrest at a time when the Sub-Inspector must have known that he was 
about to arrest them. We cannot, therefore, agree w'ith the Sessions Judge 
that in this respect the Sub-Inspector’s conduct of the investigation appears to 
have been perfectly proper and straightforward without affording any ground 
for even a suggestion to the contrary. 

Then, again, when we come to the proceedings in respect to the mother of 
Jadub Dae, we find that the Sessions Judge thinks that they were not at all 
open to comment. It seems to us, however, that there are serious reasons for 
disapproving of them. Here we have a statement said to have been made on 
the 6th, and it is followed by a delay in completing the investigation, which is 
not explained, and which is also prima facie unaccountable. This was followed 
up by the Sub-Inspector sending in th it ^woman to have her examined on the 
10th by the Magistrate under section 164 of the Code of Criminal Procedure. 
The Sessions Judge apparently overlooked this delay, and we can find no 
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explanation why this woman, who is said to have first made this statement to 
the police on the 6th and to have repeated it to the villagers on the 7th, should 
have been kept until the 10th, if it was necessary to have her statement taken 
by the Magistrate. The case was really completed when the statement had 
been obtained from the mother of Jadub Das and the two other women of the 
house, and there was really no reason at all why there should have been any 
delay in concluding the investigation and sending in the final report with all 
the evidence obtainable. We are consequently quite unable to take the view 
expressed [306] by the Sessions Judge of the conduct of the police in this 
investigation. 

It remains, however, to consider the order which, on the evidence before 
U3, we should make on this reference and on the evidence at the Sessions trial. 

The sole f-ict upon which we can rely is that Jogeswar’s body was found 
in a state from which the medical evidence shows it may be concluded that 
death was caused by violent means about 36 hours before the discovery of the 
body. The other evidence that there is on the record is the evidence of the three 
women recorded by the Committing Magistrate and denied by them in the 
Court of Sessions, but placed on the record by the Sessions Judge and laid 
before the jury under section 288 of the Code of Criminal Procedure. Now 
the manner in which such evidence should he treated has long ago been settled 
by the decisions of this Court, and it has been laid down that, unless there is 
something to show the truth of the former statement, it should not be prefer- 
red to the statement made subsequently in the Sessions Court, that is to say, 
that there should he something to corroborate such a statement on some 
material point. The case of Queen v. Amanulla, (1874) 12 B.L.R., App., 15 : 
21 W. R., Cr., 49, is the leading case on this subject. What reason, it may be 
asked, is theo-eto suppose that the statements made before the Magistrate by 
these witnesses were true ? The only corroboration that there is is afforded by 
the statement made by Jadub Das at the conclusion of the record of the 
evidence for the prosecution by the Magistrate, and that statement is in the 
nature of a confessional statement. But that statement was also repudiated 
in the Sessions Court, and it has been frequently held by this Court that it is 
not safe to rely upon a statement so made, unless it is corroborated by some 
evidence so as to show that it is true. Now, what evidence is there that it is 
true ? There are the statements of these witnesses, but the statements of 
these witnesses should not be accepted without some corroboration. Here 
then we have two sets of evidence, neither of which can alone be accepted 
without corroboration, and which cannot therefore each in turn be 
taken to corroborate the other. Reference may be made to the judgment 
[807] of Keknan, J., in Queen-Empress v. Rangi, (1886). I. L. R., 10 Mad., 
295, and Queen-Empress v. Bharmuppa, (1888) I. L. R., 12 Mad., 123. The 
last case especially expresses the opinion that we entertain, that evidence 
brought in under section 288 cannot be accepted as proper corroboration of a 
confession made to a Magistrate and retracted at the Sessions trial. There 
is, moreover, an additional reason for refusing to act on such evidence, for 
there is very good ground for supposing that the confession of Jadub Das 
made before the Magistrate on the 14th January was not fairly obtained, and 
that it therefore was not a voluntary statement. In the Sessions Court the 
mother states that she and othe|” .female relatives of Jadub Das were, during 
the proceedings before the Magistrate, brought into his presence. Jadub Das 
makes a similar statement. There has been no attempt made to contradict 
this. With what object this was done it is not difficult to understand. It 
must have been for the express purpose of inducing Jadub Das to confess, and 
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that is what both Jadub Das and his mother state happened, with the result 
that the mother repeated her previous statement, and Jadub Das made a similar 
statement as the best course suggested to them of obtaining a result most 
favourable to him. No doubt there is no evidence to show this ; but the 
evidence of the woman is uncontradicted. However that may be, as has been 
already pointed out, we think it would not be safe to convict the accused 
Jadub Das on the evidence of the confession standing by itself, or on the 
evidence of three witnesses standing alone, and we do not think that these two 
sets of evidence can be joined together and hold as mutually corroborating 
each other, so as to justify our acting on such evidence. 

It may be that there are some reasons for suspecting that Jadub Das has 
•committed this murder, but we can certainly not convict him on the evidence 
before us, for we cannot rely with any confidence on any part of it. 

In conclusion, it is only necessary to bring to the notice of the Sessions 
Judge that ho has entirely misconceived his duty in this reference under 
“Section 307 of the Code of Criminal Procedure. He seems to think that he 
was placed in a different position from the jury, or from that which he him- 
self occupied during the trial. [308] He says that in a case of this kind the 
verdict of the jury does not stand on the same footing as in a case where they 
are called upon to decide on evidence given before them. In this case the 
Court has to act more as an Appellate Court, the evidence having been practi- 
cally entirely given in another Court.*’ We cannot at all concur in this 
observation. The Judge should recollect that in a trial held by him, he is 
■exactly in the same nosition as the jury in dealing with the evidence pi’o parly 
given before him, and that ho is bound to confine his attention solely to that 
evidence. That is the rule which should invariably guide him in making a 
reference to this Court under section 307 of the Code of Criminal Procedure. 
The result that we come to, therefore, is that, in our opinion, Jadub Das should 
be acquitted, and we accordingly direct his release. 

S. C. B. 

NOTES. 

[ As regards recording of confessions, this was followed in (1902) 7 C. W. N., 345. As 
regards the value of retracted confessions, sen also (1914) 25 1. C., 634 (Punjab).] 
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APPELLATE CIVIL. 

The 22nd August^ 1S99, 

Present : 

Sir Francis W. Maclean, K.C.I.E., Chief Justice, 
AND Mr. Justice Banerjee. 


Bejoy Chand Mahafcab, Minor, by his next friend Raja Bun Behari 

Kapur Defendant No. 1 

versus 

Amrita Lai Mukerjee, (Plaintiff) and others Defendants Nos. 2 & 

Sale for arrears of rent — Regulation (V III of 1819), section 8, clauses (2) 

and (14) — Formalities prescribed in that section for due publication 

of the notice of sale — Rights of auction -pur chaser on sale being set aside — 
Interest on purchase money. 

In cases where the due publication of the sale notice is in controversy, it is incumbont 
upon the landlord to show that the formalitio.s prescribed by section 8 of Regulation YIII of 
1819 have been complied with. 

Maharajah of Burdivan v. Tarasundari Debi, (1882) I. L. R., 9 Cal., 619 . L. R., 10 
I. A., 19, and Maharani of Burdwan v. Krishna Kamini Dasi, (1886) 1. L. R., 14 Cal. 365 : 
Tj. R., 14 I. A., 20, referred to. 

[309] Sana Beebee v. Lallchand Choirdkry, (1068) 9 W. R., 242, explained. 

Under section 14 of Regulation VITI of 1819, when a putni sale is set aside, the auction 
purchaser is entitled to get back the purchase money with interest. 

These appeals arose out of an action brought by the plaintiff for the setting 
aside of a putni sale on the ground of the notice under section 8 of regulation 
VIII of 1819 not being duly published. The allegation of the plaintiff was 
that he had an eight-anna share in a putni tenure, and defendant No. 3 
was entitled to the other eight-annas ; that they defaulted in payment of the 
putm rent whereupon the landlord, defendant No. 1, having taken proceedings 
under Regulation VIII of 1819, sold the tenure, which was purchased by 
defendant No. 2; that the notice mentioned in section 8 of the Regulation was 
not duly published, and the sale was therefore bad in law. 

The Subordinate Judge upon the evidence found that the formalities 
prescribed in section 8 of the Regulation were not observed, and sot aside the 
sale, making the defendants Nos. 1 and 2 jointly liable for costs, and directed 
refund of the purchase-money without interest. 

Against this decision the defendants appeal to the High Court. 

Babu Ram Churn Mitter for the Appellant in appeal No. 332, and for the 
Respondent in Nos. 329 and 348. 

Babu Golap Chunder Sarkar for the Appellant in appeal No. 329, and for 
the Respondent in No. 332. 

Babu Nilmadhub Bose and Babu Shib Chunder Palit for the Appellant in 
No. 348. 

Babu Shib Chunder Palit for^ the Respondent in No. 332. 

Babu Shiva Prasannn Bhattacharjee for the Respondent in No. 348. 

* Appeal from Original Decrees, Nos. 332, 329 and 348 of 1897, against the decree of 
Babu Kali Prosunno Mukerjee, Subordinate Judge of Hooghly, dated the 23rd of July 1897. 
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The following judgments wore delivered by the High Court (MACLEAN, 
C. J., and Banerjeb, J.): — 

Haolean, C.J. — This is an appeal from the decision of the third Subordi- 
nate Judge of Hooghly. The case is of this nature. [310] The plaintiff was an 
eight- anna share in a certain putni tenure, and the defendant No. 3, who is a 
minor, is entitled to the other eight annas share. They defaulted in the pay- 
ment of the putni rent, and the zemindar took proceedings under Begulation 
VIII of 1819 to have the putni tenure sold. The tenure was put up for sale, 
and was sold on the 23rd November 1896, and the defendant No. 2 was the 
purchaser under that sale. The defendant No. 1 is the zemindar, the 
Maharajah of Burdwan, a minor, whose estate is under the Court of Wards. 
The sole question we have to decide is whether the sale was duly published in 
accordance with the requirements of paragraph 2 of section 8 of the above 
Regulation, the suit being one, as I said before, to have the sale of the putni set 
aside on the ground that the requirements of that Regulation were not duly 
complied with. 

The Judge in the Court below, on this issue, came to this conclusion: “ 1 
have carefully considered that evidence and am inclined to think that the notice 
was not duly published. ” That is not a very strong or confident expression of 
opinion ; but later on he says : “ The evidence is not such as to warrant a 
finding that there was due publication of the sale notice at the putnidars 
cutcherry. ” He found, therefore, against the validity of the sale, and in the 
plaintiff’s favour. 

The evidence in support of the zemindar’s case has been read to us. There 
is the evidence of the gomashta of defendant No. 3, of the peon who served, and, 
as he said, stuck up the notice and duly published it, and of a chowkidar of the 
village, and that evidence is corroborated by a post-card, which the peon sent 
on the same day from the village, where he had, as he says, published the 
notice, to the cutcherry of the zemindar at Burdwan. 

1 ought to mention that, although there were the two co-sharers of this putni 
tenure, there was hut one cutciierry for the two, viz., the cutcherry where 
the notice is alleged to have been stuck up. These witnesses depose to 
the notice having been properly stuck up and published. On the other 
side, viz., for the plaintiff, we have the evidence of the gomashta of the 
plaintiff who was residing at the time in the cutcherry ; he says that 
he never saw or heard of any such notice, [311] and that no such notice 
was ever stuck up or duly published in tlie cutcherry. Ilis evidence is 
supported by that of two or three leading men in the village, who depose to the 
same effect. There is, therefore, a substantial controversy on the evidence, and 
I am not disposed to say, nor do I think I should be justified in saying, that 
upon the evidence the conclusion arrived at by the learned Judge in the Court 
below was wrong. 

The formalities prescribed in the second clause of section 8 of the above 
Regulation were certainly not complied with. That clause says : “ The 

zemindar shall be exclusively answerable for the observance of the forms above 
prescribed, and the notice required to be sent into the mofussil shall be served 
by a single peon who shall bring back the receipt of the defaulter, or of his 
manager for the same ; or in the event of inability to procure this, the signature 
of three substantial persons residing in the neighbourhood, in attestation of 
the notice having been brought and published on the spot.” The peon obtained 
the receipt of the gomashta of defendant No. 3, but he was not the sole de- 
faulter : he did not get the receipt of the two defaulters or of their managers 
or the signature of three substantial persons residing in the neighbourhood^ 
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nor did the peon go to the cutcherry of the nearest Munsif or to the nearest 
thannah or make the oath or obtain the certificate referred to in the clause. 
It is clear then that these requisite formalities of the Begulation were not 
complied with. 

It is urged, however, by the learned Vakil for the appellant, upon the 
authority of the case of Sana Beebee v. Lallchand Chowdhry, (1888) 9 W. B., 
242, that those requirements are directory merely, and that, if it be proved that 
the notice has been duly published, it is not necessary that those requirements 
should be strictly complied with. Sir Baknes Peacock, no doubt, says : “ The 
material part of clause 2, section 8, Begulation VIII of 1819, so far as this 
case is concerned, is that the notice required to he sent into the mofussil shall 
be served. The zemindar is exclusively answerable for the observance of the 
forms prescribed by that clause. The subsequent part of the section, which 
prescribes that the serving peon shall [312] bring back the receipt of the 
defaulter, or of his manager, or in the event of his inability to procure it, 
that he shall obtain that which, by the Begulation, is substituted for it, is 
merely directory, and, if not done, does not vitiate the sale, provided the notice 
is duly served. 

That case has been commented upon by their Lordships of the Judicial 
Committee of the Privy Council in the case of the Maharajah of Burdwan v. 
Tara Sundari Debi, (1882) I. L. B.. 9 Cal., 619 (622) ; L. B., 10 L A.. 19 (22). 
At page 622 there is this passage : — 

“That is a very important Begulation ” (meaning the above Begulation) 
and no doubt it was enacted for a certain and defined policy, and ought, as a 
rule, to be strictly observed. Their Lordships desire to point out that the due 
publication of the notices prescribed by the Begulation forms an essential 
portion of the foundation on which the summary power of sale is exercised, and 
makes the zemindar, who institutes the proceeding, exclusively responsible for 
its regularity. Their Lordships do not, however, intend at all to controvert a 
decision, to which their attention was called, of Sir Barnes PEACOCK when he 
filled the office of Chief Justice of the High Court of Bengal, to the effect that if 
the notice itself has been duly published, if it is not matter of controversy, if 
the fact was ascertained that it was published, then one would not regard any 
objection either to the form of the receipt or the absence of the receipt itself.” 

In a later case, the case of the Maharani of Burdwan v. Krishna Kamini 
Dasi, (1886) I. L. E., 14 Cal., 365 : L. B., 14 I. A., 20, the case I have just 
referred to is thus commented upon by their Lordships at i^age 373 : “In the case 
of the Maharajah nf Burdwan v. Tara Sundari Debi, (1882) I.L.B., 9 CaL, 619 
(622); L.B., 10 1. A., 19 (22) this Committee found that the question whether the 
requisite formality had been observed depended on conflicting evidence, but that 
the statutory mode of proof had clearly not been followed, and they held that 
the decision must go against the zemindar, whose business it was to follow the 
prescribed method. They did not differ from Sir Barnes PEACOCK, nor did they 
hold that the statutory proof was the only proof that could be given. Neither 
[313] did Sir Babnp:s Peacock decide nor intimate any opinion that one 
of the important formalities required as preliminary to a sale could be 
dispensed with.” 

From these decisions I conclude that, if the fact of the due publication of 
the sale notice be not in controversy, be not the subject of conflicting evidence, 
then«it is not incumbent upon ^ the zemindar to show that the formalities 
prescribed by the statute have been complied with, but that, if there be a con- 
flict of evidence on the point, and the zemindar cannot show that the statutory 
method of proof prescribed has been followed, the decision must go against him 
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as it is his business to follow the prescribed method. In the present case 
there is a most distinct conflict of evidence as to whether the notices were or 
were not duly published, and the zemindar cannot show that the statutory 
method of proof prescribed has been followed. His case, therefore, fails. 

On these grounds, I consider that the decision of the Court below was 
right, and that this appeal No. 332 must be dismissed with costs. 

As regards the appeal No. 329, which is an appeal upon the question of 
costs by the minor defendant No. 3, who had been ordered jointly with the 
other defendants by the Court below to pay the plaintiff’s costs, in my oi)inion 
such appeal ought to succeed. This appellant was not asked by the plaintiff 
to join as a co-plaintiff, and, looking at the nature of his defence, which is 
practically tantamount to a submission of his rights in the matter to the Court, 
he ought not to have been held liable to pay the plaintiff’s costs. That portion 
of the decree of the lower Court wliich makes him liable for the plaintiff ’s costs 
must, therefore, be reversed. He will neither pay nor will he receive any 
costs in the Court below, but he must have his costs of this appeal both as 
against the plaintiff and the defendant No. 1, who has resisted his appeal. 

As regards the appeal No. 348, which is the appeal of the auction-purchaser, 
he raises two jioints ; firsts that the decree of the Court below is wrong in 
not allowing him interest on bis purchase money : and, secondly, that it is 
equally wrong in holding him [314] jointly liable for the costs of the plaintiff' 
in the suit. As regards the latter point, the learned Judge in the Court below 
was right. The auction-purchaser, instead of submitting, as he might have 
done, his rights to the Court to deal with as it thought fit, made common 
cause with tlie zemindar against the plaintiff, set up in his defence that the 
notices had been duly published, and urged that the sale was a binding and 
valid sale. Ho resisted the plaintiff* and resisted him unsuccessfully, and has 
consequently rendered himself jointly wdth the defendant No. 1 liable for the 
plaintiff ’s costs of the suit. 

As regards the question of interest this appeal must succeed. Section 14 
of Regulation Vlll of 1819 says: “The purchaser shall be made a party in 
such suits, and upon decree passing for reversal of the sale” (which is what 
happened here), “ the Court shall be careful to indemnify him against all loss 
at the charge of the zemindar or pt»rson at whose suit the sale may have been 
made.” He is entitled to be “ indemnified,” and he is not indemnified if he 
simply gets back his purchase money without any interest. He is clearly 
entitled to interest on his purchase money at 6 per cent, per annum. The 
decree of the Court below must, therefore, to that extent, be reversed. As he 
has partially succeeded, and partially failed, on this appeal, there will bo no 
costs on either side. 

Banorjee, J. — I am of the same opinion. I only wish to add a few words 
with reference to appeal No. 332 of 1897, that is, the appeal of the zemindar.. 
The main question raised in that appeal is, whether the sale notifications we.e 
duly published ; and the point in dispute with reference to the sale notifi- 
cations w^as, whether the notice required by clause 2 of section 8 of Regulation 
VIII of 1819 to be served in the defaulting putnidar’s outcherry was, in this 
case, duly published. 

Upon this question, having regard to the evidence adduced in the case, I 
atn of opinion that the answer must be in favour of the plaintiff. The law 
makes the zemindar “ exclusively answ^erable for the observance of the forms ” 
prescribed in the second clause of section 8 of the putni Regulation. The 
evidence adduced on the side of the zemindar, defendant, is not, to my mind„ 
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quite satisfactory, seeing that the zemindar’s serving officer, [315] who said that 
he had been to the cutcherry of the defaulter on more occasions than one, could 
not remember on which side of the road, running through the village, the 
cutcherry was ; and seeing also that his statement as to the publication of the 
sale notice in the cutcherry is contradicted by three witnesses examined for 
the pljiintiff, one of whom says he was in the cutcherry at and about the time 
of the alleged publication, and the other two say that they are the mandats 
of the village, who used, on previous occasions, to be sent for at the time 
of publication of sale notices. 

In this view of the evidence it is not absolutely necessary for us to say 
anything upon the question of law raised in the case ; but as that question was 
discussed at some length, and as the Court below has pronounced an opinion 
upon the point, it ma^^ bo desirable that I should say a few words upon it. 

The question of law raised is this, namely, whether, if it is found that the 
sale notice was published in the defaulter's cutcherry, it is still necessary for 
the zemindar to make out that the mode in which such publication is required 
by clause 2 of section B to be proved, had been observed. 

Where there is no controversy as to the duo publication of the notice, and the 
only dispute is as to whether the statutory mode of proof of such publication 
was resorted to, the answer to this question must be in the negative according 
to the decision of the Privy Council m the cases of Maharajah of Burdwan v. 
Tara Sundari Dehi, (1882) I. L. R., 9 Cal , 619 ; L. R. 10 I. A., 19, and Maha- 
ram of Buidwan v. Krishna Kamini Dasi, (1886) I. L. R., 14 Cal., 365 ; 
L. R., 14 I. A. 20. But where, as in this case, there is a controversy, and a 
substantial controversy, as to whether the sale notice in the inofussil, that is, 
in the defaulter’s cutcherry, has been duly published, or not, the question 
whether the mode of proof of the publication of the sale notice prescribed by 
law has, or has not, been resorted to, cannot he said to be an immaterial ques- 
tion. This will appear clear from the following passage in the judgment of the 
Privy Council in the second of the two cases just cited. In that case their 
Lordships observe :*‘In the case of Maharajah of Burdwan v. Tara Sundari Debt 
(1882) I. L. R., 9 Cal,, 619 ; L. R. 10 1. A., 19 this Committee found that 
the [ 316 ] questeon whether the requisite formality had been observed depend- 
ed on conflicting evidence, but that the statutory mode of proof had clearly 
not been followed, and they held that the decision must go against the zemindar, 
whoso business it was to follow the prescribed method. They did not differ 
from Sir Barnes Peacock, nor did they hold that the statutory proof was the 
only proof that could be given. Neither did Sir Baknes PEACOCK decide or 
intimate any opinion that one of the important formalities required as prelimi- 
nary to a sale could be dispensed with.” 

No doubt there is a distinction between the thing to be proved and the 
mode of proving it ; but if there is any controversy as to the thing to bo proved, 
the question whether the statutory mode of proving it has or has not been 
resorted to cannot be regarded as immaterial to the inquiry. 

The thing to be proved is, as I understand it, the publication of the sale 
notice in the cutcherry of the defaulting patnidar. The mode of publication is, 
according to the section, publication by sticking up the notice in some con- 
spicuous part of the cutcherry ; but the mere sticking up the notice would not, as 
the learned Senior Government Pleader appeared to contend, be a sufficient 
publication by itself. For if that were so, a mere sticking up of the notice 
without any intention of allowing it to remain stuck up, and with the object of 
taking it off the next moment, would be sufficient service of notice. That 
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could never have been intended. It is clear, from the several parts of the 
clause, that what is intended is a real and bond fide publication of the sale notice. 

Then again, although bccurring in the part relating to the mode of proof 
of the publication, we have these important words in the section: “ The zemin- 
dar shall be exclusively answerable for the observance of the forms above pres- 
cribed, and tbe notice required to be sent into theinofussil shall be served by a 
single peon, who shall bring back the receipt of the defaulter, or of his manager, 
for the same ; or, in the event of inability to procure this, the signatures of three 
substantial persons residing in the neighbourhood, in attestation of tbe notice 
having been brought and published on the spot.” 

[S17] That indicates, indirectly no doubt, that the notice is to be published, 
and then the serving officer is to make some bond fide endeavour to obtain 
the receipt of the defaulter or his manager ; and it is only in the event of his 
inability to procure such receipt that the other modes of proof are to bo resort- 
ed to. In saying this, I must not be understood to mean that the receipt of 
the defaulter or of hi*^ agent is necessary, or that personal service of the notice 
on the defaulter is required. The law does not make personal service of notice 
on the defaulter necessary or sufficient. But it must be borne in mind that 
where there is a dispute as to the duo publication of the sale notice, the ques- 
tion whether the serving officer made any bona fide endeavour to obtain the 
defaulter’s or his agent's receipt in the first instance, as required by law, must 
have an important bearing upon the inquiry, especially where the point for 
determination is whether the alleged publication was real or colourable only. 
Of course, what would bo a sufficient endeavour to obtain such a receipt must 
depend upon the circumstances of each case. In the present case there was 
not only no endeavour to obtain the receipt of one of the two defaulters, that 
is the plaintiff, or his agent, but, as 1 have said above, the evidence as to the 
sticking up of the notice in the defaulter’s cutcherry is quite unsatisfactory. 

S. C, G, Appeal dismissed. 


[ 27 Cal. 817 ] 

APPELLATE CKIMINAL. 

The 2!^nd January, 1900. 

Present : 

Mr. Justice Prinsep and Mr. Justice Stanley. 


The Government of Bengal Appellants 

versus 

Senayat Ali and another Kespondents. " 


Bengal Muncipal Act (Bengal Act 111 of 1864), sections 16/j, 156 —Ferry, 
Meaning of — Boat plying for hire unthout license within prescribed 
limits of ferry — Right of ferryman to demand tolls. 

The expre^Rion " a ferry in the Bengal Municipal Act means the exclusive right to 
oarry passengers across the stream from one bank to the other on payment of certain 

* Appeal No. 4 of 1899, against the order p assed by J. H. Lea, Esq., Distriot Magistrate 
of Chittagong, dated the 10th August 1899. 
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prescribed tolls. The object of section 155 of that Act appears to be to prevent the crossing, 
of passengers from one bank of the river to the opposite bank by a boat plying for hire 
without a license within the prescribed limits. Semble^ therefore, that the mere crossing 
of the bar oE a [ 818 ] khal leading into the limits of a Municipal ferry would not constitute 
a breach of the Act. 

A ferryman has no authority to demand tolls from persons who are merely passengers 
in an unlicensed boat. The remedy against the person who keeps a ferry-boat without a 
license plying within the proscribed limits is provided by section 156 of that Act. 

In this case it appeared that a certain khal called the Sikalbaha khal flowed 
into the Kurufali river, and that on that river there was a municipal ferry 
plying in the neighbourhood of that khaL The complainant alleged that he 
and certain other persons had embarked at Goloke Peshkar’s hdt some six or 
seven miles from the municipal ferry ; that they came down the Sikalbaha khal 
in a sampan ; that somewhere between Kalapal and the mouth of the khal tolls. 
were demanded from them by the accused persons, and they wore forcibly 
detained by the accused for three hours, and not allowed to proceed until the 
arrival of the ijaradar Jimat Ali. The accused, who were employed by Jimat 
Ali, the ijaradar of the municipal ferry, to collect tolls, alleged that the boat 
came from Kalapal ; that no force was used to detain the complainants, but 
that the boat was detained by rough weather for an hour. The accused were 
convicted by the Assistant Magistrate of Chittagong under section 341 of tho 
Indian Penal Code. 

On appeal, the District Magistrate set aside the conviction and sentence, 
holding that he was bound to follow a judgment in a precisely similar case 
delivered by the Sessions Judge in which the Sessions Judge held that the 
crossing of the bar at the mouth of the khal so as to enter the Kurufali river 
and to land passengers on the opposite bank constituted a breach of the 
Municipal Act, 

An appeal was then preferred by the Local Government against the order 
of acquittal. 

The Deputy Legal liemembrancer (Mr. Gordon Leith) for the Crown. 

The judgment of the High Court (Prinsep and Stanley, JJ.) w^as as 
follows : — 

The matters raised for our determination in this appeal relate to the 
construction of the sections regarding municipal ferries contained in the Bengal 
Municipal Act. Certain persons were travelling by sampan in a khal which 
flows into the Kurufali river. On that river there is a municipal ferry 
[819] plying in the neighbourhood of that khal. C implainb was made to the 
Magistrate by some passengers in a boat going through that khal, and after 
entering the Kurufali river, landing them on the opposite side, that they had 
been stopped by the servants of the ferryman, and had been made to pay tolls, 
under the Municipal Act as if they had crossed that river in a municipal ferry 
boat. 

There was some argument before the Assistant Magistrate, who held the 
trial, whether the terms of section 156 of the Municipal Act in regard to the- 
limits of the ferry would apply to passengers going from a distance of more 
than two miles through the khal into the river so as to convey them to the 
opposite bank. For the defence, it was contended that the passengers had 
entered that boat within two miles from the mouth of the khal, and were 
therefore within the terms of section 155. The Assistant Magistrate, however*^ 
held, on the evidence, that the passengers had entered the boat beyond the 
limit of two miles ; that, therefore, they would not como within the terms of the 
Municipal Act ; and that consequently the demanding and obtaining payment. 
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of toils from ^ them by the servants of the munioipal ferryman and their 
detention until such payments were made, constituted the ot^'ence of wrongful 
restraint, of which he accordingly convicted the servants and sentenced them 
to a fine. 

On appeal, the District Magistrate held that he was hound to follow a 
judgment in a precisely similar case delivered by the Sessions Judge, in which 
that ofBoer had held that the crossing of the bar at the mouth of the khal, so 
as to enter the Eurufali river, and to land passengers on the opposite bank, 
constituted a breach of the Municipal Act. He accordingly set aside the 
conviction and sentence. 

An appeal has been made by the Local Government against the order of 
acquittal. 

Now in regard to the merits of the case, we may at once say that the 
ferrymen under no circumstances had authority to demand tolls from these 
persons who were merely passengers in an unlicensed boat. The remedy is 
provided by section 156 of the Municipal Act against the person who keeps a 
ferry boat without [820] license plying within the prescribed limits. The 
conviction and sentence were therefore proper, and must bo restored. 

But, as a part of this case, we have been asked to consider whether the 
Magistrate is right in adopting, as a matter of law, the precedent of a judgment 
of the Sessions Judge in a former case ; that is to say, whether the mere 
crossing the bar of the khal leading into the limits of the municipal ferry would 
constitute a breach of the Act. We are of opinion that the view expressed by 
the learned Sessions Judge is erroneous. The crossing of the bar of a st'eam 
80 as to enter another stream would constitute no breach of sections 155 and 
156. A “ ferry,” as we understand the meaning of that expression in the 
Bengal Munioipal Act, means the exclusive right to carry passengers across the 
stream from one bank to the other on payment of certain prescribed tolls, and 
the object of section 155 appears to us to be to prevent the crossing of 
passengers from one bank of the river to the opposite bank by a boat plying for 
hire without a license within the prescribed limits. On both grounds there- 
fore the order of the District Magistrate on appeal setting aside the conviction 
and sentence is bad. 

The order of the Assistant Magistrate is restored. 

D. S. 


NOTES. 

[ As regards r €9 judicata, see also (1905) 38 Mad., 517.] 
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[ 27 Cal. 820 ] 

CRIMINAL REVISION. 


The 26th January, 1900. 

Pekbent : 

Mb. Justice Phinsep and Mb. Justice Stanley. 


Queen-Empress 

versus 

Rassnt Lall and others Accused.* 


Arrest— Arrest by Police on an order m writing— Whether Police obliged to 
show authority under which they act to person arrested — Resistance to 
such arrest— Escape from custody— Code of Criminal Procedure 
{Act V of 1898), sections S6 and 80— Penal Code 
{Act XLV of 1860), section 224. 

There is nothing extending section 80 of the Code of Criminal Procedure to an arrest 
made by the Police on an order in writing under section 66 of that Code, so as to require that 
any information as to the authority under which the Police are acting must be given to the 
person arrested in order to make it an arrest warranted by law. 

[821] It may be desirable or even obligatory that if called upon the Police-officer making 
such an arrest should show the person arrestcl the authority under which he is acting ; but 
to hold that ho is bound to do so before he can properly arrest and detain in custody such a 
person, so as to make the arrest and the detention lawful, would be to extend the law beyond 
what the Legislature has thought proper to declare it. ^ 


One Basant Lall was charged with offences under sections 147 and 379 of the 
Penal Code. On the 26tli of September 1898 the Inspector, who had investi- 
gated the case, handed to a Sub-inspector a purwaua directing him to examine 
certain witnesses and arrest certain accused persons including Basant Lall 
Early in the morning of the 27th of September the Sub-inspector, with a Head- 
constable and a constable went to Ehusrupur to make the arrest. They 
found Basant Lall at his gola. The Sub-inspector ordered the Head-oonsta- 
ble to arrest him, which he did, by catching hold of Basant Lall. At the 
same time the Sub-inspector told Basant Lall what ho was charged with 
Basant Lall stood up and tried to got free and shouted out to his men to come 
up and beat the Police. A number of men surrounded the Police and released 
Basant Lall from the grasp of the Head-constable and enabled him to escape 
into his zenana. A prosecution was instituted against Basant Lall under 
section 224 of the Penal Code, and against certain of the others under sections 
147 and 225 of the Penal Code. Basant Lall was convicted under section 224 
and sentenced to three months’ simple imprisonment ; the other accused were 
also convicted and .sentenced to various terms of imprisonment. Basant Lall 
preferred an appeal and the other accused made an application for revision in 
the Court of the Sessions Judge of Patna. The appeal and the application for 
revision wore transferred for disposal to the Court of the Sessions Judge of 
Shahabad. On his appeal Basant Lall was acquitted on the ground that bis 
arrest or attempted arrest was not legal ; the Sessions Judge being of opinion 
that the procedure laid down in section 80 of the Code of Criminal Procedure 
should have been followed, and Basant Lall should have had notified to him the 
authority and cause of his arrest, and the Sessions Judge referred the convictions 
and sentences of the other acefased to the High Court with a recommendation 


♦ Criminal Revision No. 260 of 1899, made against the order passed by P. H Hardinire' 

L!*q., Bexsions Judge of Shahabad, dated the 9lb of December 1899. * ’ 
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that they should also be set aside on the same ground. In the letter of 
reference he referred to the [822] cases of Sattsh GhundraBai v. Jodu Nandan 
Singh, (1899) I. L. B., 26 OaL, 748, and In the matter of Durga Tewari, (1899) 
Unreported, decided by the High Court on 29th November 1899. 

On consideration of this reference it appeared to the Judges of the Criminal 
Bench of the High Court that primd facie the law laid down by the Sessions 
Judge on which he set aside the conviction and sentence on Basant La 11 was 
erroneous. They, therefore, deferred passing any orders with reference to the 
other accused, and directed that a rule should issue on Basant Lall to show 
cause why the order of acquittal passed on his appeal should not be set aside. 

Sir Grifith Evans (with him Mr. P. L, Boy, Mr. Abdur Bohim, Mr. C. B, 
Dass and Babu Atulya Charan Bose) for the Accused. 

Prinsep, J. (Stanley, I., concurrmg).-- 

Several persons were tried together by the Magistrate of Shahabad for 
various oHeuces connected with section 224 of the Indian Penal Code. The 
sentences passed on these persons were not appealable with the exception of 
the sentence passed on Basant Lall. On his appeal the Sessions Judge has 
acquitted him, setting aside the conviction and sentence, and he has referred 
the convictions and sentences of the others to this Court with a recommenda- 
tion that they also be sot aside on the same ground as that upon which 
he acquitted Basant Lall on his appeal. On consideration of this reference, 
it appeared to the Judges of the Criminal Bench, of which I was one, that 
primci facie the law laid down by the Sessions Judge on which he set 
aside the conviction and sentence on Basant Lall was erroneous. We, 
therefore, deferred passing any orders with reference to the others directing 
that a rule should issue on Basant Lall to show cause why the order of 
acquittal passed on his appeal by the Sessions Judge should not bo set aside, 
having previously recited the reason for so doing. The last portion of the 
rule was not accurately expressed, for it proceeded to state “ and why the 
£323] conviction and sentence passed by the Magistrate should not be restored.” 
The reason for this order, I may say, was that we contemplated at that time 
that wo should deal with the whole case, bringing up the appeal of Basant 
Lall for hearing from the Court of the Sessions Judge. 

However, now that this matter is before us, we think it right to consider 
the case from another point of view, and that is that if we hold that 
the Sessions Judge has acquitted Basant Lall on a misapprehension of the law 
relating to this matter, we should more properly direct him to hoar the appeal 
on the merits having set aside his order acquitting the appellant. The Ses- 
sions Judge has acquitted Basant Lall on the ground that Basant Lall was 
not lawfully arrested, and he has come to this conclusion, because he considers 
that the procedure laid down in section 80 of the Code of Criminal Procedure 
should have Ibeen followed, that is to say, that on his arrest Basant Lall 
should have had notified to him the authority for and the cause of his arrest. 
Section 80, however, applies only to the execution of a warrant of arrest. The 
arrest in this case was made by an order in writing under section 56 in regard 
to an arrest which certain Police officers can make without a warrant. The 
two sections relate to matters entirely difi'eront and appear in difi'erent chap- 
ters of the Code, and there is nothing extending section 80 to an arrest made 
by the police on an order in writing, so as to require that any information 
must be given to the person arrested in order to make it an arrest warranted 
by law. The order in writing is an authority to a subordinate Police officer 
to make an arrest which the superior Police officer, if present, could himself 
make on his own responsibility. It may be desirable or even obligatory that 
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if called upon the Police officer making such an arrest should show the peMon 
arrested the authority under which he is acting, but to hold that he is bound to 
do so before he can properly arrest and detain in custody such a person, so as 
to make the arrest and the detention lawful would be to extend the law 
beyond what the Legislature has thought proper to declare it. This would be 
to exceed our jurisdiction which is to declare what the law is and not to make 
the law. 

This, as we understand his reference to us in revision and his judgment 
on the appeal on which the Sessions Judge relies in [S24] making the 
reference, is the ground upon which he has acquitted Basant Lall. We think 
it unnecessary in this case to enter into any consideration of the merits of that 
appeal. Those are matters which should be left to the Sessions Judge to be 
*dealt with in due course on the hearing of the appeal. He has not dealt with 
the merits. He has acquitted the accused Basant Lall simply on an erro- 
neous view of the law. The proper order, therefore, to pass in this matter is 
to set aside the order acquitting Basant Lall because it proceeds on an erro- 
neous view of the law and to direct a rehearing of the appeal, and we think this 
is the only order which we can properly pass on a rule issued to consider and 
deal with this matter. We are also of opinion that it is unnecessary, as the 
case is now before us, to consider further in revision the conviction and 
sentences passed on the other accused. 

D. S. 


[ 87 Cal. SSft ] 

CBIMINAL EEFERENCE. 

The 8th Januarij, 1900, 

Present : 

Mr. Justice Prinsep and Mr. Justice Hill. 

Queen- Empress 
versus 

K better Mohun Chowdhry and others.* 

Stamp Act (I of 1879), seciiom 58, 01 aiid 04 — “ Signing otherwise than as 
a witness, dc.,” Meaning of — Liability of agent authorized to sign on 
behalf of principal — Granting of unstamped receipt — Befusal to 
grant stamped receipt by firm — Liability of members of such 
firm — “ Person,*' Meaning of — Proof of demand of receipt. 

The GipressioD "signiag otherwise than as a witness, &c.,” as used in section 61 of the 
Stamp Act, means the writing of a person's name by himself or by his authority, with the 
intent of authenticating a document avs being that of the person whose name is so written. 
An ordinary agent authorized to sign on behalf of his principal would fall within this 
description, and consequently withid the purview of the section. 

* Criminal Reference No. 1 of 1899, made by T. A. Pearson r Chief Presidency 

Magistrate of Calcutta, dated the 30th of May 1899. 
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Where, therefore, a person signed a firm's name to certain letters under the authority 
of the firm, the oiroumstanoe that the body of the letters were written at the dictation of the 
manager of the firm was held no't to be sufficient to distinguish his case from that of any 
other agent. 

The term “ person ” in sections 61 and 64 of the Stamp Act, includes the members of a 
trading partnership. So where certain persons, members of [825] a firm carrying 
on business in Calcutta as general dealers (which firm had acknowledged the 
receipt of certain sums of money from one L and had refused to grant him a stamped 
receipt), were charged under section 61 of the Stamp Act with having granted an 
unstamped receipt, and under section 64 of that Act with having refused to grant a duly 
stamped receipt, it wa^ held that their liability depended on whether they were in contem- 
plation of law the persons who signed the letters of acknowledgment or refusal to give the 
receipt, and not on whether they were present at the writing of the letters, or know of the 
writing of thorn ; provided that it was established by evid^mce that a requisition for a receipt 
had been made under section 68 of that Act* 

In this case it appeared that the members of the firm of Nobin Chunder 
Coondoo & Co. carried on business in Calcutta as general dealers. In that 
character they sold goods from time to time to one Mr. Lee of Purneah. In 
payment for these goods Lee sent to the firm on the 6fch July 1898 a cheque 
for Rs. 400, on the 19th October 1898 a cheque for Rs. 200, and on the 28th 
January 1899 a cheque for Rs. 200. All these cheques were duly received and 
cashed by the firm, and the receipt of them was acknowledged by the firm by 
letters dated respectively the 11th July 1898, the 24th November 1898, and 
the 3rd February 1899. None of these letters bore a receipt stamp. On the 
8th February 1899 a letter was written to Lee by the firm, in answer appa- 
rently to a demand on his part for a stamped receipt in respect of the above 
payments, declining to grant him a stamped receipt. The first accused and 
the members of the firm of Nobin Chunder Coondoo, accused Nos. 2 to 6, were 
charged with having on the 24th November 1898 granted an unstamped receipt 
in respect of a sum of Rs. 200, and also with having refused to grant a duly 
stamped receipt. The third accused was charged in his individual capacity 
with having abetted the commission of these offences. The scope of the 
prosecution was, however, amplified by the Magistrate, so as to embrace the 
two other letters of the 11th July 1898 and the 3rd February 1899. 

The case was referred by the Chief Presidency Magistrate, under section 
432 of the Criminal Procedure Code, for the opinion of the High Court. 

The letter of reference was as follows : — 

“ This is a prosecution under sections Cl and 64 of the Slump Act. The accused Nos. 

2, 3, 4, 5 and 6 are alleged to be incmbers of the firm of Nobin [826J Chunder Coondoo & 
Co., of 90 and 91, New Market, and the accused No. 1 is a writer employed occasionally by 
the firm to write English letters for them. 

“ The accused Nos. 2, 3 and 5 are out of Calcutta and have been allowed to appear by 
their pleader. The accused Nos. 1, 4 and 6 arc present in Court. 

One Tara Prosonno Chatterjec proves that the partners in the firm of Nobin Chunder 
Coondoo of 90, New Market, are Nobiu Chuud and Gopal Coondoo, the second and fifth 
accused. The fourth and sixth accused hp.ve boon proved to be partners in the firm ; they 
are said by the manager of the firm, Bycunto Nath Roy, to be non-working partners, but 
I do not believe this, as accused No. 6, when giving ovidonce as a witness in a case brought 
against Bycunto Nath Roy concerning the same documents under the Stamp Act, has 
admitted that he maneges the business in conjunction with Bycunto Nath Roy in the 
absence of lais father. I find, therefore, that accused Nos 4 and 6 are ordinary partners in 
thisffrm. 
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There is some meagre evidence that the second, third and fifth accused were not in 
Calcutta when the monies and cheques about tj bj referred to were received by the firm ; 
and although I accept that evidence, there being nothing to contradict it, as regards the 
whereabouts of the accused Nos. 3 and 5, I think it is quite clear from Khetter Mohun’s 
deposition in the case against Bycunto. to which I have referred, and which deposition is 
marked Exhibit IX, that the second accused was in Calcutta when the letters, Exhibits D 
and F, were written. There is evidence to show that the sixth accused was not in Calcutta 
between July 1898 and February 1899, the dates between which the cheques and monies were 
received, but there is evidence to show he was in Calcutta in March 1899. 

*‘Tho documents to which this prosecution refers arc throe cheques, viz., a cheque for 
Rs. 400 drawn in favour of Nobin Chunder Coondjo, dated the 6bh .luly 1898, and marked 
Exhibit G. ; (2) a cheque for Rs. 200 drawn in favour of Nobin Chunder Coondoo, dated 
the 19th October 1898, and marked Exhibit H ; iiid (8) a cheque for Rs. 200 drawn in favour 
of Nobin Chunder Coondoo, dated the 28bh January 1699, marked Exhibit 1, and three 
letters acknowledging the receipt of the above mentioned three cheques addressed to 
Mr. Lee, the sender of the cheque, dated IJth July 1898, and marked Exhibit B; alettcr, dated 
the 24th November 1893, acknowledging the reojipt of the cheque Exhibit H. which letter 
is marked Exhibit C. And thirdly a letter, dated the 3rd February 1899, which is marked 
Exhibit D, and is a letter acknowledging the receipt of the cheque Exhibit I. All these 
three letters are written in English and arc «igncd “ Nobin Chunder Coondoo <fc Co.,” and 
they are all addressed to Mr. Lee of Purneah, the sender of the cheques, and are unstamped 
as receipts. It is in evidence that the accused, the partners of the firm, cannot write English 
letters, and that +heir manager, Bycunto Nath Roy, is also unable to do ao, save that he 
can write the name of the firm in English. It i.s proved that these three letters, Exhibits 
B, C, and D, were written and signed by the first accused, a bazar writer, who is employed 
by the firm of Nobin Chunder Coondoo to write tlicir [827] English letters. The first 
accused, Khetter Mohun, in bis deposition in the former case against Bycunto, which has 
been put in in this case and marked IX, admits that he wrote the letters Exhibits F and 
D, when Nobin Chunder Coondoo was in Calcutta, and that ho signs all letters in English 
for the firm under a verbal authority given him by Nobin Chunder Coondoo. 

“ It is also proved by other evidence in this case that the letters B, C, and D, were 
written and signed by the first accused Khetter Mohun, Bycunto Nath Roy. the manager of 
the firm, stating that these letters (a> also another which is Exhibit F) were all written by 
the first accused at his dictation and order, he being authorized to empower the first accused 
to write in the name of the firm. 

” The three cheques, Fjxhibits G, H, and I, were all sent by Mr. Lee of Purneah to 
Nobin Chunder Coondoo & Co. in payment of hi.M account with them ; the cheques were 
cashed by the firm and the monies received by the firm’s manager, Bycunto Nath Roy. 
Mr. Lee received no stamped receipt for his cheques, and evidently wrote several letters (not 
produced) on the subject to the firm, but he .states he never got formal receipts. Mr. Leo’s 
letters of demand are with the accused firm, but the firm wrote in reply to Mr. Lee a letter, 
dated the 8th February 1899, which clearlv shows a demand was made by Mr. Lee for a 
stamped receipt, and in that letter they refused to givi a receipt. This letter is Exhibit F, 
and was one of the letters put to Khetter Mohun Coondoo when giving his evidence in the 
case against Bycunto (see his deposition Exhibit IX) and ho there states that their letter 
(which was then marked as Exhibit B in that case) wa.s written by him at a time when Nobin 
Chunder Coondoo was in Calcutta. Mr. Lee buiiig unable to obtain stamped receipts from 
the firm, sent the letters, Exhibits B, G, and D, to the Collector of Calcutta, and hence this 
prosecution on the Collector *s sanction, which la Exhibit A. 

” Before the case came on, the manager of the firm, Bycunto Nath Roy, and one of the 
partne*rs, the sixth accused (for I find this as a fad notwith.'^banding Bycunto’ s evidence that 
he went alone), went to Mr. Eagleton at the Collectorate in March 1899 and admitted 
their offence, and at the same time presented to him the letter,' Exhibit E, which was signed 
by Bycunto in the presence of Mr. Eagleton ; Mr. Eagleton then states that he. showed 
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them at the time of their conversation the letters B, C, D, and F, and I believe his state- 
ment. There is no doubt but that the loiter, Exhibit E, refers to the letters B, C, D, and 
F, although they are not specifically mentioned. I should add that Mr. Eaglelon’s evidence 
has been attacked on the ground that he, in the case of Bycunto, stated that the letters B, 
C, and D, were written by Bycunto, and that now in this case he ptaics they are written by 
the first accused. There is a perfect answer to his having done so ; he did it merely on a 
comparison of the signatures, and from having once seen B}cuij1o write his. name in Court in 
a third case before either of these two cases. The comparison made was with writings ad- 
mitted by Bycunto to be his, and, as I think probable, it was an admission for the purpose 
of getting out of the case cheaply without a hearing as is often done ; [82B] but 1 think the 
signature whieh he admitted to be his was not really his from a comparison of it with the 
writing of the first accused. I don’t think there is really any reason to say that on account of 
being so misled he has in this case wilfully committed perjury. I may say that Mr. Eagleton 
is constantly in my Court, and I believe him to bo an honest and truthful witness. 

“ It is said in defence in this case that the partners of the firm are not to be held res- 
ponsible for the non-stamping of the letters and the refusal to give a receipt, as both offences 
were committed by or under the authority of the firm’s manager Bycunto. There can be no 
doubt but that the first accused has technically committed an offence under the second 
paragraph of section 61 of the Stamp Act, as having executed a receipt not duly stamped ; 
he, however, is more or less in the position of a mere amanuensis and did what he was told 
to do , still he ought to have insisted on the letter being stamped before execution. He 
states that his power, however, is derived from Nobin Chundcr Coondoo, and Bycunto says 
he dictated the letter to him and caused him to write and sign it. Under these circum- 
stances should the first accused be convicted of an offence under section 61 of the Stamp >^ct ? 

“ Then, secondly, although there is no doubt in my mind but that Bycunto, had he been 
an accused, and had the same evidence been given against him as has been given in this case, 
could have been convicted under section 64 of the Stamp Act for a refusal to give a receipt, 
yet the question before me now is whether the accused, who are the partners of the firm, can 
be held responsible for such refusal. There is absolutely no doubt but that accused No. 4 
was in Calcutta at the time of the receipt of the monies and the writing of the letters, and 
that Nobin Ghunder Coondoo, another partner, was present also at Calcutta at the time ; 
the other partners, 3, 5 and 6, being out of Calcutta at ihc time. Can then cither the 
second or fourth accused, or the partners Nos. 3, 5, and G, be held responsible for this refusal. 
Or even, having regard to the authority given by the firm to the first accused to sign and 
write their English letters, can either or any of them be convicted under section 61 ? 

** There seems to bo nodirect authority ou the point. The general rule of criminal law 
seems to be that a master is not criminally responsible for the acts of his servants unless 
they are done by his command or directions or with his consent ; but there arc cases in 
which a statute expressly orders or forbids the doing of a particular act and imposes a 
penalty for disobedience, and in construing .such statutes the liability of an employer for 
the act of his servant depends upon whether the master vas or was not igooraiit of the act 
being done, and in some cases it appears that if a master places another in complete 
charge of his premises, bo substitutes that person for himself and accepts liability for his 
acts and the knowledge of that person is bis knowledge, and he is as responsible as if he had 
suffered or permitted whatever his delegate suffers or permits ; this class of cases refers no 
doubt mostly to License Acts. The question, however, is not without difficulty and appears 
to be without authority. 

[Stt] “ I would, therefore, refer the following questions to the Hou’ble the Judges of 
the High Court 

” 1. Has the accused No. 1, who wrote and signed the letters. Exhibits B, C and D, 
though under the authority of Nobin Ghunder Coondoo, and under dictation of the 
manager of the firm, Bycunto Nath Roy, committed an offence under section 61 of the 
Stamp Aot ? 
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**2« Are either or any of the partners of the firm, having regard to the authority given 
by one of them and by their manager to write and sign English letters, whether present or 
absent at the time of the execution of the letters, guilty of an ofienoe under section 61 of the 
Stamp Act as an abettor or otherwise ? 

'*3. Can (a) the accused Nos. 2 and 4, who wore present in Calcutta at the time of the 
receipt of the monies and the writing of the letters, be held responsible under section 64 for 
the refusal to give a stamped receipt referred to in the letter, Exhibit F ; or (b) can aqy of the 
partners absent from Calcutta at the time bo held responsible for such refusal under sec* 
tion 64 of the Act ? ’ ' 

The Standing Counsel (Mr. O'Kinealy) for the Crown. 

The opinion of the Court (Prinsep and Hill, JJ.) was as follows: — 

This is a reference made by the Chief Presidency Magistrate of Calcutta 
under section 432 of the Code of Criminal Procedure, and arising out of a 
prosecution under sections 61 and 64 of the Indian Stamp Act of 1879. 

The persons accused are (1) Khetter Mohun Chowdhry ; (2) “ the 
members of the firm of Nobin Ghunder Coondoo k Co.,’* namely, Nobin 
Ohunder Coondoo, Radha Mohun Coondoo, Cheytan Chunder Coondoo, Gopal 
Ohunder Coondoo and Jadu Nath Coondoo ; and (3) Nobin Chunder Coondoo 
of the firm of Nobin Chunder Coondoo & Go. 

From the formal charge sheet, it appears that the first accused and the 
members of the firm of Nobin Chunder Coondoo & Go. were charged with 
having, on the 24th November 1898, granted an unstamped receipt in respect 
of a sum of Rs. 200, and also with having, on a date which is not specified, 
refused to grant a duly stamped receipt. The third accused was charged in 
his individual capacity with having abetted the commission of these offences. 

The scope of the prosecution has, however, been amplified by [880] the 
Magistrate so as to embrace two other letters similar in their character to 
that of the 24th November 1898, and dated respectively the 11th July 1898 
and the 3rd February 1899. 

But inasmuch as the alteration does not affect the answers which we 
propose to return to the questions submitted to us, this point need not now 
be dwelt upon. 

The facts of the case, in so far as they are at present material, may be 
shortly stated. It appears that the members of the firm of Nobin Ghunder 
Coondoo & Co. carry on business in Calcutta as genera] dealers. In that charac- 
ter they sold goods from time to time to a Mr. Leo of Purneah. In payment 
(whether partial or full payment is immaterial) for these goods, Mr. Lee sent 
to the firm on the 6th July 1898 a cheque for Rs. 400, on the 19th October 
1898 a cheque for Rs. 200, aud on the 28fch January 1899 a cheque for 
Rs. 200. All these cheques wei'o duly received and cashed by the firm, and 
the receipt of them was acknowledged by the firm by letters, dated respectively 
the 11th July 1898, the 246h November 1898, and the 3rd February 1899. 
None of those letters bore a receipt stamp. Then on the 8th February 1899 
a letter was written to Mr. Lee by the firm, in answer apparently to a demand 
on his part for a stamped receipt in respect of the above payments, declining 
to grant him a stamped receipt. It is upon the basis of this letter that the 

second head of the charge seems to have been framed. 

« 

For the present purpose, we may assume that Mr. Lee's requisition, to 
which the letter of the 8th February appears to have been an answer, was 
duly proved. We think it right, however, to direct the abtentionof the Magis- 
trate to the matter, since strict proof of the requisition is quite as esBentiai ta 
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a conviction under section 64 of the Act as proof of the refusal, and it is not 
clear that the law in this respect has been complied with. 

With respect to the relation in which the first accused stood at the time of 
the wTiting of the above letters to the firm of Nobin Chunder Coondoo & Co., 
the finding of the Magistrate is somewhat vague. At the outset of the order 
of reference, he is referred to as “ a writer employed occasionally by the firm 
[8S1] to write English letters for them.’* Later on ho is described as “ a bazar 
writer who is employed by the firm of Nobin Chunder Coondoo to write their 
English letters,” and reference is made to an admission of the first accused in 
another trial that “ he signs all letters in English for the firm under a verbal 
authority given him by Nobin Chunder Coondoo.” Again it is said to be 
proved that the letters now in question were written and signed by the first 
accused, the manager of the firm stating that these letters .... were 
all written by the first accused at his dictation and order, he being authorized 
to empower the first accused to write in the name of the firm ” ; and again, 
he, however, is more or less in the position of a mere amanuensis .... He 
states that his power, however, is derived from Nobin Chunder Coondoo, and 
Bycunto (the manager) says he dictated the letter to him and caused him to 
write and sign it.” It seems to us ditficult upon these statements to arrive at 
a very precise conclusion as to the position which the Magistrate would assign 
to the first accused ; but in the first question which he submits for our opinion 
he assumes as its basis that the letters wore signed by the first accused under 
the authority of Nobin Chunder Coondoo, and it is on that footing, we think, 
that the question must be dealt with. 

With respect to the remaining accused, the Magistrate has devoted some 
apace to the consideration of the question whether they were all present in 
Calcutta at the time at which the letters on which the trial is based were 
written. The Magistrate has not indicated in what way he considered that 
the mere presence of the accused in Calcutta could affect the question of their 
guilt. He may, perhaps, have regarded it as bearing on the question of know- 
ledge, but as to this he has arrived at no finding. But however this may be, 
the inquiry whether the members of the partnership were present in Calcutta 
or absent when the letters were written is, in our opinion, immaterial, their 
liability depending, not on whether they were present at the writing of the 
letters, or knew of the writing of them, but, on their being, in contemplation 
of law, the persons who signed the letters of acknowledgment or refusal to 
give the receipt. 

To revert to the case of the first accused, he is charged, under [332] sec- 
tion 61 of the Act, with having signed the letters of acknowledgment, which 
were unquestionably chargeable with duty, without their being duly stamped, 
and under section 64 with having refused to give a duly stamped receipt. The 
latter branch of the charge has, however, as we gather from the order of 
reference, been dropped by the Magistrate in so far as he is concerned, and 
properly so, for in order to bring home the charge under section 64, it must be 
shown that the person accused had been required under section 58 to give a 
receipt, and there is no pretence for saying that, in the case of the first accused, 
any such requisition had been made. But with respect to the charge under 
section 61 the matter is not so clear. The first accused did undoubtedly write 
the name of the firm at the foot of the letters in question, and what has to be 
determined is whether, by doing so, he signed these letters in the sense in 
which the term is employed in the section, which makes it punishable to 
sign ” otherwise than as a witness, &c. By signing ” here, we take it, is 
meant (so far as the present question is concerned) the writing of a person’s 
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name by himself or by his authority with the intention of authenticating a 
document as being that of the person whose name is so written. An ordinary 
agent authorized to sign on behalf of his principal wpuld fall within this descrip- 
tion, and consequently we think within the purview of the section, and the 
circumstance that the letters, that is, the body of them now in question, were 
written at the dictation of the manager of the firm is not, to our minds, sufficient 
to distinguish the case of the first accused from that of any other agent if, in 
fact, he signed the firm’s name under the authority of the firm, as appears to 
have been the case. The agency of the first accused was necessitated by the 
circumstance that neither his employers nor their manager understood 
English ; but this cannot make any difference. Letters signed by him in the 
firm’s name within the scope of his authority would undoubtedly bind the 
firm in their transactions with third persons. And he appears to have had 
authority to affix the firm's name, at all events, to letters dictated to him by 
the manager of the business as those now in question are found to have been. 
We are aware that a good deal might, perhaps, be said under the circumstances 
of this case in support of the contrar>- view ; but, on the whole, we are of opinion 
that the [333] first accused did sign the letters in question in the sense of section 
61 of the Act, and that he may be properly convicted under that section. 

With respect to the members of the firm of Nobin Ch under Coondoo &Co., 
we are of opinion that they are all liable to punishment both under section 61 
and section 64 of the Act, provided that in the latter case the requisition under 
section 58 of the Act has been established by evidence. We have no doubt 
that the term "person" in section 61, as well as in section 64, includes the 
members of a trading partnership [see the General Clauses Act (X of 1897), 
section 3, clause 39 1 ; nor can it, we think, be questioned that the partners in 
the firm of Nobin Chunder Coondoo & Co. were in contemplation of law the 
persons v;ho signed the letters acknowledging the receipt of Mr. Lee’s cheques, 
and who refus^ by the letter of the 8th February 1899 to give him a receipt. 
The signatures were theirs, and the refusal was theirs, though the hand which 
actually wrote the letters was that of the first accused ; and having regard to the 
general scope and intention of the Act, we do not think, as we have already 
indicated, that the knowledge of these accused enters as an element into the 
offence with which they are charged. 

It is unnecessary that we should say anything as to the charge of 
abetment preferred against Nobin Chunder Coondoo. 

Let the record of the case with the foregoing remarks be sent to the Chief 
Presidency Magistrate. 

D. S. 
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[27 Cal. 888] 

PBIVY COUNCIL. 

The 9th December ^ 1899, 

Present : 

Lords Hobhouse, Macnaghten, Davey. and Robertson. 

AND Sir Richard Couch. 

Shankar Baksh Plain tifif 

versus 

Bulwant Singh and others (Defendants) Ex-parte Shankar Baksh. 

[On petition from the Court of the Judicial Commissioner of Oudh.l 

Privy Council^ Practice of — Petition for special Leave to appeal — Reasons 
omitted in order admitting to review — Civil Procedure Code 
[Act XIV of 1882), s, 626, 

With reference to the requirement in s. 626 of the Civil Procedure Code that reasons 
should bo recorded by the Judge granting an order of [884] admission to review, the mere 
omission to record them was not held a ground for granting special leave to appeal from the 
order or from the decree, which was subsequently made. 

Petition by the plaintiff for special leave to appeal from an order (30th March 
1899) of the Judicial Commissioner, admitting a review from a decree (llth 
November 1898) of his predecessor in office and for special leave to appeal from 
a decree (1st April 1899) dismissing his suit made in review of the former decree 
which had been in the plaintiff’s favour. 

The question in the suit, in which the above decree of the llth November 
1S98 was made between the parties, was whether or not certain plots of land 
within the plaintiff’s talukhdari estate were comprised within the defendants' 
under-tenure. 

The decree of the last mentioned date was made in favour of the plaintiff 
by the Judicial Commissioner in concurrence with the Court below. 

This decree was admitted to review by his successor in office on the 30th 
March 1899, and on the Ist April following it was reviewed and reversed by that 
successor. 

The present petition stated that no reasons, such as were required by sec- 
tion 626 of the Civil Procedure Code, were recorded by the latter for the order 
admitting to review. It also submitted that there were no reasons for such an 
order, or for the subsequent reversal of the first decree on appeal, which was 
grounded upon the concurrence of the Judicial Commissioner, who first heard 
the suit, in the decision of the Court of First Instance. 

Mr. H, Cowell, in support of the petition, argued that the following were 
sufficient grounds for the grant of special leave to appeal ; First, that the 
successor in the office of Judicial Commissioner had exceeded the authority given 
by section 623 of the Civil Procedure Code for the exercise of the power of 
review. It was well established that the words any other sufficient reason ” did 
not apply, in a case such as this, to mero difference of opinion as to the balance 
of evidence between one judicial officer and another ; and did not authorize such 
a review and reversal as had taken place. The section authorized admission 
to review on such grounds as were specified, and on grounds of a like 
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[ 835 j nature with them ; but there was a substantial dififerenoe between a 
review and an appeal. Here there had been no right of appeal. Yet the defend- 
ant had been allowed to bring forward his case for rehearing in a way that 
amounted to allowing an appeal, indirectly, to the successor. Beference was 
made to the judgment of A. Magphebson, J., in Boy Meqhraj v. Beejoy Gobind 
Burral, (1875) I. L. R., 1 Cal., 197. Secondly ^ the powey of admitting to review 
could only be exercised where the reasons were recorded ; and in the order of 
30th March 1899 no reasons had been given. 

Their Lordships’ judgment was, on the 9i:h December 1899, given by 
Lord Hobhouse. — Mr. Cowell, their Lordships wish to express in this 
case a regret that the learned Judge who granted the review should not have 
put his reasons on record as required by section 624 of the Code. They think 
it a matter of importance in the administration of the proceedings of the Court, 
and it ought to have been done. But their Lordships cannot think it a matter 
affecting the admission of the appeal in such a way as to induce them to advise 
Her Majesty to grant an appeal on that ground. It is rather a direction to 
the Judge how to act when he has decided to grant the application than a 
condition of granting it. In other respects the case seems to be quite an 
ordinary dispute between the parties on matters of fact, matters of measure- 
ments, payments of revenue, and inferences from them ; and as it is under 
value the rule is, that the final Court of Appeal in India should not be inter- 
fered with in its judgment. Their Lordships see no reason for taking it out of 
the ordinary rule that the judgment of the Appellate Court must be final. 

Leave refused. 

Solicitors for the Petitioner : Messrs. Banken, Ford, Ford it Chester, 

C. B, 
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[886] The 3rd May and 8th July, 1899, 

Pbesent : 

Loeds Hobhouse and Macnaghten, and Sir Eichard Couch. 


Monmohini Debi and another Plaintift's 

versus 

R. Watson & Co Defendants. 


Sarnamoyi Debi Plaintiff 

versus 

E. Watson k Co Defendants. 


Ilemanta Kumari Debi Plaintiff 

versus 

R. Watson & Co Defendants. 


[Three appeals consolidated.] 


[On appeal from the High Court at Fort William in Bengal.] 


Accretion — Ownership of alluvial land, again formed after diluvion — 
Evidence of the identity of the sites — Thak and survey maps. 

Riparian owners disputed the right of property in plots of alluvial land formed by the 
action of the current at a place where similar land, within a revenue mehal, bounded ou one 
Bide by a river had been carried away by diluvion some years before. The claimants in these 
three separate suits, each claiming possession, had title as zemindars to the formerly existing 
plots. The new formations now claimed were alleged to have been thrown up on the sites 
of the former plots, and to be part of the claimants’ several estates. These estates were 
represented in a thakbast map, made before the diluvion, and showing what had been 
mapped as the boundary linos. 

On the re-appcarancc of the land a survey map was made. Between this and the thak 
map there were discrepancies as to the boundary lines. There were also differences between 
the thak and the state of the locality as existing when, for the purposes of this suit, a local 
investigation was made by an Amin appointed by the Court of First Instance. 

Held, that it was not a necessary part of the claimants' cases that there should be a 
complete agreement between the above maps, or that the thak should be shown to accurately 
represent the former plots. To ascertain the precise boundaries would require more accuracy 
than could be well expected iii a thak map ; and the identity of the sites of the re>formod , 
plots with those of the plots formerly existing, had, in the judgment of their Lordships, been 
established by evidence reasonably suUicieut. 

Consolidated appeals from throe decrees (20th August 1895) of the High 
Court, reversing three decrees (3rd August 1893) of the Subordinate Judge of 
Murshedabad. 

The alluvial lands in dispute wore a number of chuks, or defined plots, on 
a chur comprehended in a mauza named Diar Shihnagar. These, formed hy 
alluvion, were said by the claimants to [337] he on the sites of formerly existing 
plots, demarcated and numbered in the ColJectorate. The former plots had 
been washed aw’ay. The proprietary ijosj^ession of the new was claimed on the 
averment that they belonged to the several revenue-paying estates of the three 
sets of plaintiffs above naoied, who all made similar statements as to their 
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zemindari rights of property in them. The evidence on both sides was the 
same in all the three suits which were heard together. 

Diar Shibnagar was made up of six separate estates assessed to the 
revenue, separately owned, and numbered. It was bounded on the east by 
the river Fudma. 

Among other defences the defendants set up that they held a putni tenure 
granted to them by a zemindar in mauza Shibnagar which covered part of the 
lands in dispute, and certain jotes, or holdings, which comprehended other 
parts. That the jotes or tenancies entitled them to be treated as ryots within 
the Bengal Tenancy Act {VIII of 1885) and that they could only bo evicted on 
due notice. They also contended that the plaintiiTs could only sue upon the 
averment of a joint and undivided right according to their fractional shares in 
an estate, or estates, and could not sue for separate possession. 

But the only substantial question raised in all the suits was whether the 
sites of the newly formed plots had been, or could be, sulBiiciently identified with 
the sites of the plots existing in Diar Shibnagar before the diluvion which 
commenced in 1853. 

Earlier in 1853 the thak map referred to in these proceedings was made, 
show'ing the shares held in the mauza, and the alluvial plots appertaining to 
each were indicated, the rest of the alluvial area being held jointly in fractional 
shares. In tliat year the course of the Fudma began to wash away the land of 
Diar Shibnagar. and before 1869 the whole had been submerged. In 1869 
re-appearance of the land set in, and after another but less encroachment of the 
river, the land in 1880 was again above the river’s level as before. A survey 
map was then made by Kamal Chander Dutt, under orders of the revenue 
authorities. In May 1883 some of the claimants sued the Government for joint 
possession of the re-formed land, alleging that it had been wrongly taken by the 
revenue officers, on its re- appearance. They obtained [ 338 ] a decree for part of 
the land by consent. In 1891 a large part of the newly formed land was under 
the cultivation which the defendants had established thereon. In October 1891 
the present plaintiffs forcibly took possession. But the defendants, under 
section 9 of the Specific Relief Act, 1877, obtained a decree for possession, 
on which they entered on the 5th April 1892. 

This was followed by the present claimants’ suit, on the 7th May 1892. 

The Subordinate Judge, Babu Kalicharn Ghosal, gave one judgment in 
the three suits! He had deputed an Amin to make a local investigation, under 
section 392 of the Civil Procedure Code. He was satisfied that this had been 
properly conducted, and concluded that the identity of the sites of the new and 
the old plots had been fairly established. Ho annexed the map, which the 
* Amin had made, to his decree, which was in favour of the plaintiffs. 

The defendants appealed to the High Court. The Judges of a Divisional 
Bench (Petheram, C.J., and Beverley, J.) were of opinion that, although it 
was very probable that the Amin had been nearly successful in ascertaining 
where the old chucks, or plots, wore, still it was only a probability. They con- 
sidered this to be altogether insufficient to entitle the several plaintiffs to obtain 
khas possession of lands, which might in reality belong to the defendants, or 
to onp or other of the owners of land in Diar Shibnagar. They, further, were 
of opinion that evidence indicated that all the zemindars claiming alluvial land 
in that mauza had been receiving the ))rofits of their estates in the main or 
original land of Shibnagar, according to fractional shares. The suit brought 
against the Government was a^ joint one, and would probably have failed if it 
had been asserted that each zemindar, or group of zemindars, was separately 
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interested in an ascertained portion of the chur, and entitled to “separate posses- 
sion. The High Court also “were unable to find that the plots claimed were in 
the same position as those represented to belong to the several claimants in the 
thak map of 1853. They decided, accordingly, that the evidence of identity of 
site was insufficient, and dismissed the suit. 

[sso] Sir W. H. Battigan, Q.C.. and Mr. C. W. Arathoon, for the appel- 
lants.— Our cases were such that the High Court should. have acted upon them 
as supported by sufficient evidence, instead of reversing the decree of the first 
Court which was based upon reasonably adequate proofs. Especially when 
the latter were contrasted with a defence that was not supported by substan- 
tial facts. If the case for the appellants had not been proved to demonstration 
by maps in perfect agreement, at all events it was more reasonably probable 
that the plots now claimed had been formed upon the old sites than that they 
had not been formed there ; regard being also had to what a thak was expected 
to be in comparison with a survey map. The thak-bust was, and had been 
defined to be, “the laying down the boundary of estates, fixing their limits ” 
preparatory to a professional survey, and practically such accuracy was not to 
be expected in it as in the survey, which was final in the Collectorate. The 
maps were then examined with a view to showing that the plots as laid down 
in the survey map verified the Amin’s map, annexed to the decree. He had 
reported that such discrepancies as existed between the thak and survey map 
were such as frequently occui red, the survey map in this case agreeing with 
the actual state of the ground. This had induced the Subordinate Judge to 
amend the Amin’s map annexed to his decree, to make it correspond with the 
survey map, and to recognize it as correct with that amendment. It was 
submitted that no sufficient reason had been shown by the High Court for 
reversing the decree of the first Court. 

Mr. *7. Jardine, Q.C., and Mr. J. 11. A. Branson for the Eespondents. — It 
being necessary for the plaintiffs to prove that the lands claimed were upon 
the identical sites with the land which had been lost by the diluvion of 1853, 
they had failed to give the proof which they had attempted to adduce. They 
should have established the identity of the sites of the new plots with the sites 
of the old according to the thak map of that year. The High Court had 
correctly decided that for the plaintiffs to succeed they had to affirm two 
propositions. They should have shown that the estates in Diar Shibnagar 
were held by the owners in defined areas, and not merely that the estates 
[340] were held by receipt of some fractional shares of profits of entire zemin- 
daris, and also they should have shown the possibility of the plots newly 
formed being assigned to the same position as the old plots on the thak map 
of 1853. As the plaintiffs had failed to do this they had failed to prove their 
title to the lands claimed. 

Sir W. Battiqan, Q.C., replied. 

Afterwards on the 8th July 1899 their Lordships’ judgment was 
delivered by 

Sir R. Couch. — These are consolidated appeals in suits brought by the 
several appellants and others against the respondents to recover possession of 
lands in the district of Moorshedabad known as mouzah Diar Shibnagar. The 
mouzah consisted of six touzis or revenue-paying estates in shares numbered 
405, 268, 269, 270, 271, and 1580, the last number not being included in these 
suits. The lands in dispute were a largo number of ascertained chucks or 
demarcated plots of land belonging to these several estates and shown on the 
thak map made on a preliminary survey of the mouzah by the Government for 
revenue purposes, those which belonged to the estate No. 270 being coloured red 
to the estate No. 271 blue, and to Nos. 405, 268 and 269 uncoloured, and the 
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chucks being held by the owners of the estate in fractional shares as between 
themselves. In 1853 the river Pudma which adjoined the niouzah began 
to diluviate its lands, and at some time between that date and 1869 the whole 
of the lands in dispute in these suits had become diluviated. In 1869 a portion 
of them had been reformed and a survey was made of it for the purpose of 
assessing revenue. Shortly afterwards this portion was again diluviated, but 
by 1880 it had been again re-formed and was surveyed on behalf of the revenue 
authorities. In May 1883 the owners of 405 and 270 brought a suit against 
the Government and the owners of the other estates to recover joint possession 
of the reformed 'land on the ground that it was a portion of their estates and 
had been wrongfully taken possession of by the Government. The owners of 
268 and 271 were at first made defendants, hut wore afterwards made plaintiffs 
instead of defendants. In 1886 the plaintids having come to terms with the 
Government there was a judgment by consent in their favour [341] as to a 
portion of the land claimed, and they were allowed to withdraw the suit as to 
the remainder with liberty to bring a fresh suit. 

In 1891 a large part of the re-formed land, which then had an avea about 
two miles in length and one in breadth, had become valuable and 600 bighas 
of it had been sown by the respondents with indigo and wheat and scattered 
plots were being cultivated by ryots from the other lands of the mouzah. The 
servants of the respondents having in October 1891, whilst they were reaping 
indigo, been attacked by persons at the instigation of the appellants and driven 
off the newly formed lands, the respondents brought a suit under the Specific 
Belief Act to recover possession and obtained a decree under which they were 
in April 1892 put in possession by the Court of the whole of the newly formed 
lands. Thereupon the present suits were brought and were tried together. 

In two of the suits, 380 and 381 of 1892, the issue framed was whether 
the lauds in suit fell within the plaintiff’s alleged chuck No. 60, &c., and 
No. 58, &c. In the third suit 437 of 1892 the issue was in a different form, — 
whether the lands in suit fell within the residue of No. 34 of the thak and survey 
of 1853 ; and, if so, were the plaintiffs proprietors of the same ? In the former 
two suits there was a formal admission by the defendants’ pleader that the 
chucks as numbered belonged to the plaintiffs. In the latter suit it does not 
appear to have been disputed that the residue of No. 34 belonged to the plain- 
tiffs, if the issue raised that question. The real question in all three suits is, 
whether the sites of the re-formed lands claimed are identical with the sites of 
the lands which belonged to the appellants before the diluviation. According 
to the practice of the Indian Courts in such cases from a very early period a 
commission was issued under the provisions of the Civil Procedure Code to the 
Civil Court Amin to make a local investigation and to report thereon to the 
Court. He began his proceedings on the 21st December 1892, and on the 27th 
May 1893 he made his report with a map annexed to it. The investigation 
had occupied him 27 days. The report vrith the evidence which he took is in 
the record, and his investigation appears to have been very carefully made in 
the presence of the representatives of the parties. In [842] the report he 
says that the land-marks given in the thak map (preliminary survey) cor- 
respond with the land-marks given in the survey (the final) map and those 
existing on the boundaries in the locality ; but when the thak is compared 
throughout from any one of the aforesaid marks or points, the thak lines do 
not agree in length with the survey lines and ridges in the locality. Evidence 
has been taken with regard tq the boundaries pointed out on behalf of the 
plaintiff.*’ After referring to this evidence the report says, " such discrepancies 
are generally found in the boundary lines of the survey map, therefore this 
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should not be taken into account." After noticing some discrepancies between 
the thak boundaries and the state of the locality, the Amin says such faults 
occur in the thak in several cases and 1 have found such faults in course of 
several investigations." In conclusion he says, in places where the thak 
and survey map do not agree with each other it is proper to act according to 
the survey, and specially, as in this case, the survey map corresponds with the 
locality, 1 determined the boundary line according to the survey and, having 
plotted the thak chucks according to it, 1 have determined the disputed land." 

The Subordinate Judge, who had before him the thak field book which 
is in the record of the appeal in the suit 437 of 1892 as well as the tliak map, 
agrees with the Amin that when the thak and survey maps disagreed the 
survey map ought to be adopted for fixing the boundary line, and after discus- 
sing the evidence in the case decided in favour of the plaintiffs in the three 
suits for part of the claim in each of them and marked on the Amin's map by 
lines described in the judgments the lands which he found to belong to them 
respectively. Finding other issues also for them he made a decree in each of the 
suits in favour of the plaintiffs, the Amin’s maps being ordered to form part of it. 
The present respondents appealed to the High Court, which Court (consisting of 
the Chief Justice and another Judge) reversed the decrees of the Subordinate 
Judge and dismissed the plaintiffs’ suits with costs. Taking the suit 380 of 
1892, and saying that, if that suit fails the other two must also fail, the learned 
Judges in their judgment say they think the plaintiffs had failed to make 
out a primd facie case ; that in order to do so the plaintiffs must prove that 
[343] it was then possible to find and demarcate upon the reformed land on 
the bank of the Pudma plots and chucks of land which occupy precisely the 
same position on the surface of the earth as the plots or chucks which are 
represented by the colour red on the thak map of 1853 ; that “ this must depend 
upon whether the thak map is an accurate representation of the area and 
boundaries of the mou/ah as it existed in 1853, and whether the materials then 
existed to enable a skilled Amin to lay down upon that map an accurate map 
of the area and boundaries of the niouzah in its present condition ; " that 
there were inaccuracies in the thak map and the survey which the Amin and 
the Subordinate Judge had rectified; that if the thak map were accurate it 
would no doubt be possible to find from it the red enclosures upon the land, 
**but as soon as it appears as it does here from the plaintiff’s own evidence 
that the thak map is inaccurate, it must follow that any attempt to place the 
fields shown upon it upon the present surface of the land can be nothing more 
than a guess, and thus, though it is very probable that the Amin has been nearly 
successful in ascertaining where the old chucks were, still it is notliing more 
than a probability, which is altogether insufficient to entitle the plaintiffs to 
recover khas possession of land which may belong to the defendants or to the 
owners of either of the other estates." Their Lordships are unable to agree 
in this reasoning. It requires an amount of accuracy in a thak map which 
cannot reasonably be expected in it. If the learned Judges are right in their 
view of the accuracy which is necessary there would be very few cases in which 
the owner of diluviated land would be able to recover possession of it when it 
was reformed. In most cases the persons who were alert in going upon the 
land and making any kind of cultivation of it would acquire a title to it. Their 
Lordships are of opinion that there was sufficient evidence on the part of the 
plaintiffs to entitle them to recover possession of the land, and they will humbly 
advise Her Majesty to reverse the decrees of the High Court and to order the 
appeals to it to be dismissed with costs, thereby affirming the decrees of the 
Subordinate Judge. The respondents will pay the costs of the present appeals, 
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but not including the costs of the petition to have the appeals [844] consoli- 
dated or of the petition of the appellants heard on the 25th day of April 1899 
to have the hearing of the appeals postponed. The respondents' costs of 
opposing both these petitions are to be paid by the appellants. 

Appeals allowed. 

Solicitors for the Appellants : Messrs. T. L. Wilson d Co. 

Solicitors for the Respondents : Messrs. Freshfields d Williams. 

C. B. 


[ 27 Cal. 844 ] 

The 30th June, and Utind July, 1899. 

PRESENT : 

Lord Watson, Lord Hobhouse, Sir Richard Couch, and 
Sir Edward Fry. 


Balbhaddar Singh Plaintiff 

versus 

Sheo Narain Singh Defendant. 


[On appeal from the Court of the Judicial Commissioner of Oudh.] 


Oudh Estates Act (I of 1869) — Succession to a talukdari — Effect of declaration 
by holder as to who should be his heir. 

The official enquiries made of talukdars at an early period of British administration, 
as to who were to be their successors, were not intended to derogate from the rights of 
talukdars in their heritable and transferable estates. 

To such an enquiry an answer in 1862 made by a sanad-holding talukhdar, since 
deceased, who was entered in lists 1 and 11 (under the Oudh Estates Act, 1669), stated that 
she appointed to be her heir the father of the present plaintiff, appellant. The father, 
however, died before the talukhdar and the son now claimed that this nomination amounted 
to a gift of the talukhdari estate, subject to a trust for the life of the then talukhdar. 

i^eld, that the answer of 1862 did not operate to confer any estate upon the person 
named. 

Appeal from a decree (30th June 1893), affirming a decree (29th September 
1890) of the District Judge of Rae Bareli, who dismissed the suit. 

The plaintiff, appellant, and the defendant, respondent, were descendants, 
the ope in the fifth degree and the other in the fourth, from an ancestor 
common to both. The plaintiff claimed the proprietary right as talukhdar 
of Gaura in the Rae Bareli District, alleging himself to be, by more than 
one title, the lawful successor of the last holder, who was the late Thaku- 
rain Achal Kunwar, a widow, to whom her deceased husband, Bhopal Singh, 
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[845] another descendant from the same common ancestor with the present 
parties, has transferred the entire estate of Gaura. Bhopal Singh died 
in December 1858, having executed a transfer of the Gaura talukhdari to his 
said wife. 

On the 19th February 1869 the summary settlement was made with her. 
On the 26th July 1862 she received a sanad from the authorities, and after- 
wards her name, after the passing of the Oudh Estates' Act, 1869, was entered 
in the Lists I and II. Thus tbe estate was established as devolving upon a 
single heir, within section 8, para (l) of that Act. In November 1887 she died. 
The defendant, respondent, the actual holder in possession, alleged a title under 
the will of the late Thakurain. Both the Courts below dismissed the suit. 
The substantial question between the parties to this appeal was as to the effect 
of her answer to an enquiry of her by the Deputy Commissioner as to 
who would be her successor. This answer was contained in two documents 
to the same purport, one of the 20th April 1862, and the other dated on the 
following day. 

The appellant alleged that by their effect his father, Sheopal Singh, had 
received from the Thakurain a gift of the inheritance, she having thereafter 
retained only the estate in the talukh for her life, the remainder having passed 
away from her to Sheopal, inheritable by his son after him. Sheopal had, 
hov/ever, died long before the Thakurain, in 1867. Besides the displacing of 
testamentary disposition, other grounds of claim had been negatived on the 
facts. Both Courts had on the facts found against an alleged adoption of 
Sheopal under authority to the Thakurain, and against a custom of succession 
in the direct male line of primogeniture, under which it was sought below to 
bring him. 

The suit having been dismissed with costs in the Court of the Judicial 
Commissioner, the plaintift* now appealed. 

Mr. C. W. Arathoon (Mr. W. IL Apjohn, Q.C., with him) for the 
Appellant, — The effect of the nomination of Sheopal Singh was to confer upon 
him a proprietary interest in the Gaura estate, which vested in him, and was 
inherited by his son. The Thakurain Achal Kunwar had, by the petitions 
delivered in answer to the enquiry of the authorities in 1862, secured to 
[848] Sheopal Singh an estate of inheritance. She termed the second docu- 
ment a “ deed of inheritance,” This was to be subject to her own interest for life. 
There was a gift to Sheopal Singh which should receive effect, and his son, 
notwithstanding his father’s death in the life-time of Achal Kunwar, could 
claim to have inherited the talukhdari. 

In reference to the effect of answers to the questions put to talukhdars in 
earlier days as to who would be their successors, were mentionea Hurpurshad 
V. Sheodial, (1876) L. R., 3 1. A., 259; llaular Ali v. Tasadduk EasiU Khan, 
(1890) I. L. R., 18 Cal., 1 : L. R., 17 1. A., 82. 

Mr. A. Cohen, Q.C., Mr, </. D, Mayne, Mr. L. De Griiythcr, for the 
Respondent were not called upon. 

Afterwards, on the 22nd July 1899, their Lordships’ judgment was 
delivered by 

Lord Hobhouse. — The property in dispute is the taluk of Gaura, to 
which the Courts in Oudh have held the respondent to bo entitled. The last 
holder was a lady named Achal Kunwar, widow of Bhopal Singh, who died in 
December 1858. She was recognised by the Government, and her title was 
established by sanad granted ip July 1862. The taluk was entered in Lists I and 
II, as devolving on a single heir, and not in List III. She died in November 
1887. The Collector placed the respondent in possession as being either heir 
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or devisee ; upon which the present suit was brought. It lies, therefore, upon 
the plaintifif, now appellant, to show that he has the better title. 

He has attempted to do that in more than one way. He alleges that Achal 
Kunwar adopted his father Sheopal Singh ; and from a document which will be 
examined presently it may be conjectured that she did at one time contemplate 
such an adoption ; but no sufficient evidence was brought by the plaintiff to show 
that it was effected, and both Courts have held that it was not. He further claimed 
to be the heir-at-law of Acha Kunwar, tracing his title through her husband 
Bhopal by lineal primogeniture ; but as the taluk was entered in List II and not 
[347] in List III, the single heir is, in the absence of any family custom to 
the contrary, to be ascertained by the rules of the Hindu Common Law ; 
and the appellant is more remote in blood than the respondent. The only 
serious question raised at the Bar relates to the meaning of a document marked 
as Exhibit .^2 which the appellant contends to have been a gift of the estate 
to his father Sheopal. 

Before the issue of the sanad, enquiries, such as other cases have made 
familiar to us, were made by executive officers to ascertain the views of the 
Thakurain concerning the succession to her estate. After some uncertainties 
and vacillations, which the officers evidently attributed to intrigues in her 
household, but which are not now material to detail, the Thakurain's views 
were finally stated in a petition, dated 20th April 1862, marked A13. It runs 
as follows : ~ 

“ Your petitioner was much honoured by service on her of your order, dated iBth March 
1862, inquiring as to the heir-apparent to the estate. Having becu thus informed of the 
order, your petitioner begs to submit that since the petitioner is issucless, she appoints 
Sheopal Singh to be her heir. She shall be the proprietor during her life-time, and shall 
(herself) manage the estate affair-i, and after her death, Sheopal Singh shall become the 
proprietor {nuilik) of the estate. Therefore during her life-time she declares Sheopal Singh to 
be her heir, and this application having been clearly worded is submitted by way of a deed of 
inheritance in order that it may be a sanad and be of use when required. 

(Sd.) Achal Kunwab, 

Talukdar of Gaura." 

Exhibit A2 is a document, dated 21st April 1862, and purporting to be a 
letter from the Thakurain to Kamta, the father of Sheopal. 

“ From Thakurain Achal Kunwar, to Srish Sri Maharaj Koer Kamta Parshad. 

“ May you live long ! 

“ I (Thakurain Achal Kunwar) oiler my blessing to you, and pray for the welfare of 
both sides. I request you to give Sheopal Singh (may he live long !) to me, please give him 
to me, be obedient to me, and carry out my orders till 1 live ; during my life-time I wiU be 
the proprietor (Thakur). I make Sheopal Singh my heir and proprietor of this estate, 
land, debts, and wealth, after me. 1 invoke the Governmciib, brotherhood, all good men, 
[848] and spiritual guide. These shall punish me, if 1 act otherwise than in the manner 
described. I make Sheopal Singh (may he live long !) proprietor and landlord (Thakur) of 
this Baj the Gaura (estate) after me. The witnesses hereof arc Binda Parshad, Kanungo ; 
second witness, Majlis Bae, Kanungo ; third witness, Thakur Bakhsh Singh of Botha. 
Dated Baisakb Badi 7tb, 126U Fasli, 1919 Sambat. 

(Sd.) Thakurain achal Kunwab.” 

The sanad executed by mo is correct. 

« ( Seal of Thakurain 

Achal Kunwar. )’* 

It was put in by the plaintiff and admitted in evidence by the District 
Judge. The Court of the Judicial Commissioner thought it not proved. Without 
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discussing fchat point, the argument has proceeded here on the footing that the 
document is genuine. 

What then is its effect ? It would not suffice for the plaintiff to show that 
it is a testamentary instrument, because Sheopal died in 1867, and it could not 
take effect in his favour. The plaintiff, therefore, contends that it operated to 
transfer the estate, and that by it the Thakurain’s absolute interest became 
an estate for life with remainder to Sheopal, or became burdened with a trust 
having the same effect. 

This is not one of the cases in which a sanad has been obtained in conse- 
quence of some promise by the grantee. For all that appears the Government 
were quite indifferent as between Sheopal and other members of the family. 
The Thakurain’s petition (A13) was not founded on any valuable consideration 
moving to her. In answer to an enquiry who was heir apparent to the estate, 
she says she appoints Sheopal to be her heir. Though she speaks of her peti- 
tion as a sanad and a dead of inheritance, it is highly improbable that she had 
in her mind any idea so novel to her people as the idea of turning her inheri- 
tance into an estate for life with remainder to a collateral relative. Doubtless 
her idea was that she was simply pointing out who should take through 
her by inheritance ; and if she had then died her nominee would have 
been quietly installed. These official inquiries as to successors had reference 
to the critical state of the country, and it was not their object to derogate 
from the hereditary transferable right which had been promised to [349] the 
talukdars, and which was expressed in the sanad soon afterwards granted to 
this lady. 

It seems to their Lordships that, apart from the idea of adoption which never 
bore fruit, the letter A2 is to the same effect with the declaration of the day 
before. In effect the Thakurain informs Kamta of her inclinations towards his 
SOD — a very natural thing for her to do, when, after some inconsistent expres- 
sions of view and some family controversy, she had finally made known her 
intentions to the Government. But there was no contract with Kamta and 
no consideration moving from him. The Officiating Judicial Commissioner 
expresses himself thus. 

“ When it is said, ‘ I make Sheopal Singh the owner (or the owner and heir ’) of this 
estate after my death,' the only reasonable interpretation to be pul on the words is that 
the writer was appointing Sheopal Singh to bo heir in succession to herself. To lind in 
this plain language any iutuntion on the writer’s part to declare herself a mere trustee for 
her lifetime of the estate on behalf of Sheopal Singh would be impossible without putting on 
the words used an interpretation which would not only bo unnatural and forced, but would 
certainly never have suggested itself to Mussauimat Achal Kiinwar. There can be no doubt 
that if it had been suggested to auy one in Mussammat Achal Kunwar'b position that such 
an interpretation could bo put on the document, she would have repudiated it without 
hesitation. The necessity of dealing very cautiously with documents executed by ladies in 
this country and the danger of ascribing to their language any other meaning than that 
which they themselves would attach to them is obvious enough. Now, in this instance, wc 
have undisputed evidence of Mussammat Achal Kunwar's wishes on this point only some 
24 hours before this document is said to have been executed; and that too in a document 
which she placed in the hands of public officials as a final declaration of her wishes with 
regard to Sheopal Singh.” 

These remarks express also the view taken by the other Judges below, 
and as their Lordships concur in them they must hold that the appeal is 
groundless, and should be dismissed. They will humbly advise Her Majesty 
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in accordance with this opinion, and the appellant must pay the costs of this 
appeal. 

Appeal dimmed. 

Solicitors for the Appellant : Messrs. T. L, Wilson dt Co. 

Solicitors for the Respondent : Messis. Watkins cd Lempriere. 

0. B. 

NOTES. 

I Petitions addressed to officials, or answers to official inquiries have been held to amount 
to Wills (1908) 30 Cal., 149 ; 13 C.W.N., 291.1 


[360] TESTAMENTARY JURISDICTION. 


The bth February, 1900. 

Present : 

Mr. Justice Sale. 


In the goods of AmritaLal Mullick, deceased. 

Probate — Minor — Special citation — Probate and Administration [Act V of 
1881), sections 60, 68 — Procedure — Sermce. of Simmons — Code of Civil 
Procedure (Act XIV of 1882), sections 443, 647. 

Where executors applied for probate and there was living a minor widow entitled to 
maintenance and residence under the will : 

Held, that a special ciiation should issue upon the widow aud be served personally cii 
her and on her father with whom she resided. 

An application was made for probate of the will of the deceased by two of his 
brothers appointed executors. The testator, who died without issue, left him 
surviving a childless widow, at the date of this application, a minor of the age 
of ten years. She resided sometimes with the petitioner and sometimes with 
her father. The testator by his will provided for the maintenance and resi- 
dence of his widow, and directed that in the event of his dying without leaving 
a male child, the whole of his estate should go to the petitioners and his three 
other brothers in equal shares. The petition now asked for a special citation 
to issue to the widow of the testator calling upon her, if she claim any interest 
in the estate of the deceased, to come and see the proceedings before grant of 
the probate also asked for in the petition. 

Mr. J. G. Woodroffe for the Petitioners. — Except for the prayer for issue 
of a special citation on the widow the application is in the usual form. On an 
application for probate by executors citations are not ordinarily asked for. 
Here, however, the widow is a minor of ten years of age, and the executors on 
her attaining majority may be called upon to prove the will in solemn form, 
and the attesting witnesses and other necessary evidence may not be procurable. 
Wanb of citation on the proper parties has been held to be a ground for revo- 
cation of probate. In Rebells v. Behelts, (1895) 2 C. W, N., 100 it was held 
that the proper course is to serve the [351] minor with notice and to have a 
guardian ad litem appointed. There are no sjjecial provisions in the Code for 
service on minors < the service should be personal and in the usual manner. 
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Tho father of the minor, with whom she resides, may also be served. We will 
make a subsequent application for tho appointment of a guardian ad litem of 
the minor. If the widow appears to oppose the grant, the case will proceed 
as a contentious cause under section 83 of the Probate and Administration 
Act. If the widow does not appear on proof of service of citation, the will 
may be proved summarily. Proof in solemn form per testes will not bo then 
required hereafter. Brinda Chowdhrain v. Radhica Chowdhrain, (1895) I.L.R., 
11 Cal. 492. 

Bale, J. —I think you have made out a case for the issue of a special cita> 
tion. I order that a special citation do issue to the widow, and direct tliat it 
be served personally on her and also on her father with whom she occasionally 
resides. 

Attorneys for the petitioners : Messrs. Morgan d Co. 

C. E. G. 


[ 27 Cal. 8S1 ] 

INSOLVENCY JURISDICTION. 


The 22 nd January, 1900. 
Present : 

Mr. Justice Sale. 

W. E. Howatson 
versus 

W. E. Durrant.^ 


Insolvency — Vestmg order — Cwtl Procedure Code (Act XIV of 1882), s. 295 — 
Rights created by s. 295 not afi’ecUd hy Insolvency — Insolvent Act 
ill &12 Vtct., Ch. XXI), s. 49. 

An order under section ‘295 of the Civil Procedure Code iificcts only interests exi.sting at 
the time. 

The insolvency of tho debtor introduces a new state of things from the date of the 
insolvency, but as regards sums accrued due prior to the date of the insolvency the order 
under section 296 creates rights, which are not affected by the insolvency. 

Soobul Chunder Law v. Russick Lull Milter, (1888) I. L. R., 15 Cal., 202, cited. 

The plaintiff, who is the creditor of the defendant, obtained a decree, and after 
various proceedings an order, dated 8thSoptember[S52]l898, under section 295 of 
theCode ofCivil Procedure by which it was ordered that certain payments be made 
out of the fund in Court representing realizations made in execution of decrees, 
and that the Registrar should enquire and report who were the creditors of the 
judgment-debtor entitled to payment out of the fund in Court and be at liberty 
to include in his report any further sum of money which might be paid into 
Court to the credit of this suit up to the date of his report, and the order further 

* Original Civil Jurisdiction. 
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directed that the balance of the fund after payment of the amounts already 
mentioned be applied in payment rateably to persons found by the report 
entitled to a distributive share therein in the proportion indicated in the report. 

On 1st February 1899 the defendant applied to the Court to be adjudged 
an insolvent, and on the same day an order was made vesting all the immoveable 
and moveable property and effects belonging to the insolvent in the OfiScial 
Assignee. The Eegistrar's report was still pending, and it was found that at 
this time there was in Court from the salary accruing due to the defendant to 
the credit of the suit a sum of Es. 7,094-14-2. The creditors who claimed 
to share in this sum were the same creditors whose names were set out in the 
schedule to the petition of the insolvent. This application was now made by 
the OfiQcial Assignee by means of a rule asking that the plaintiff and the other 
creditors may be directed to withdraw thoir attachments attaching a moiety of 
the monthly salary of the defendant, and for an injunction restraining them 
from executing or attempting to execute their decrees against the insolvent, and 
a declaration that the plaintiff and the other creditors have no right to be paid 
any portion of the sum of Es. 7,094-14-2, at present standing to the credit of 
the suit, and an order on the Comptroller General to pay over the sum of 
Es. 7,094-14-2 to the Official Assignee and for other relief. 

Mr. Hyde appeared for the Official Assignee. 

Mr. Shiha appeared for the Plaintiff. 

Mr. Zcrah appeared for tlie Defendants, Tichoo and Gatigoo. 

Sale, J. — The question in this rule is as to the effect of the insolvency of 
the defendant under the vesting order of the 1st of February 1899, on the 
previous order made in this suit on the 8th of September 1898. 

[3S3] The plaintiff is the creditor of the defendant. He obtained a decree 
in this suit, and after various proceedings he obtained on the 8th of September 
1898, an order under section 295 of the Civil Procedure Code, whereby, after 
directing certain payments to be made out of the fund in Court representing 
realizations made in execution of decrees, it was directed that the Eegistrar 
should proceed to enquire and report as to who were the creditors of the 
judgment-debtor entitled to payment out of the fund in Court, and that for the 
purpose of that enquiry the Eegistrar was to be at liberty to include in his 
report any further sum or sums of money which may be paid into Court to the 
credit of this suit up to the date of such report, and then the order proceeded 
to direct that the balance of the fund, after payment of the amounts already 
mentioned, be applied in payment rateably to persons found by the report 
entitled to a distributive share therein in the proportion indicated in the report. 
Now that is an order of a character frequently made by this Court under 
section 295, and the object is to provide for rateable distribution among such 
of the creditors of the judgment-debtor as shall be entitled to payment under 
section 295. It has certainly always been the practice of this Court to regard 
an order of tliis sort as an order, not merely for an enquiry, but also for pay- 
ment of the sums found payable upon the enquiry, I think that is the way in 
which the order should be read. But so reading the order, it affects only 
interests existing at the time. But the insolvency of the defendant introduces 
a new interest and a different question arises. 

Now upon the insolvency of the defendant, the whole estate of the insol- 
vent vested under section 4 of the Insolvent Act in the Official Assignee, and 
the Official Assignee became empowered to administer the estate of the insolvent 
for the benefit of the general body of creditors. The estate so bo be administered 
is the estate of the insolvent subject to any rights, equitable or otherwise, which 
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were existing at the date of the insolvency in favour of third persons. I thinks 
therefore, that the operation of the order of the 8th September must be restricted 
to tho period previous to the date of the vesting order. 

It is clear that the OfTicial Assignee is entitled to administer [354] all 
sums representing the salary of the judgment-debtor accrued, or accruing due 
to him subsequent to the date of his insolvency, hut as regards salary which 
had accrued due to the judgment-debtor prior to the insolvency, the order of 
8th September 1898 has created rights which are not affected by the insolvency. 

I think that this view is in no way opposed to the principle explained by 
this Court, in the case of Soobid ChuwJer Law v. Lall Mitter^ (1888) 

1. L. R, 15 Cal.. 202. 

That is a case which deals only with the rights of a judgment-creditor under 
an attachment made before tlie decree for the administration of the judgment- 
debtor’s estate. It decides that an attachment does not create in favour of the 
attaching creditor any interest in or charge upon the property as against other 
creditors, and tho principle laid down is that under an administration decree 
the whole of the unrealized assets of a deceased debtor are divisible among the 
general body of creditors. In mv opinion, so much of the fund in Court as 
represent»< salary accrued duo prior to the insolvency must, under the order of 
the 8th of September, be treated as realized assets, and as such does not fall 
within the principle of tho decision, which has been cited. The Official 
Assignee is, I think, entitled under section 49 of the Insolvent .^ct to apply to 
this Court in the suit in which tho order of tlie 8th September is made to have 
the operation and effect of that order restricted in tho manner already indicated. 
1 think the rule may he made absolute to that extent. Tho Official Assignee 
and the judgment-creditors, who have appeared, arc entitled to tjieir costs 
payable out of the halanc(3 of tlie fund after satisfying the paymsnts directed 
by the order of the 8th of September. 

Attorney for the Oflicial Assignee : Mr. Fmk. 

Attorneys for the PlaintitT ; Messrs. N. C. /Jural d Co. 

Attorneys for the Defendants: Messrs. Diqnamd: Co. 

C. E. G. 


13 CAL.— 109 
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[388] ORIGINAL CIVIL. 

The 2Ith January, 1900. 

Present : 

Mr. Justice Sale. 

Benode Lall Roy and others 
versus 

Buasunto Kumari Debi.*^ 

Practice — Oases to he entered in the list of suits for liquidated claims --Rule 
2S1 {E. C. OJ.) — Removal of cases improperly entered in that list — 

Rule 284 — Ordinary Mortgage Suit. 

Held that the practice of the Court having been for many years to place ordinary mort- 
gage suits on the list of suits for liquidated claims in the view that the incidental relief 
sought in such suits did not prevent them from being regarded as suits in which the claim was 
in substance a claim only for a liquidated demand in money, the practice should be 
adhered to. 

Held, also, that when a suit is transferred from the general list of causes (at the instance 
of the plaintifT) it is desirable that this should be done on notice to the defendant so that he 
may not be taken by surprise. 

The facts of the case are shortly these : On the 2nd of June 1889 the plain- 
tiffs instituted this suit on the basis of a mortgage suit against the defendant 
for an order that an account might bo taken as to the amount due to the 
plaintiffs for principal and interest on three several indentures of mortgage 
and further cliarge and foi- payment of the same, and that in default of such 
payment for an order that the mortgaged premises might be sold, and the 
proceeds of such sale be applied for payment of the amount that might be 
found due to the plaintiffs, and in case of deficiency the said defendant might 
be ordered to pay the same, and for costs of this suit as between attorney and 
client, and for such further and other reliefs, &c. On or about the 22nd of 
July 1889, the defendant filed her written statement in this suit taking various 
pleas of defence. Th*i d t originally placed in the general 

list of causes, was trait ^ ^ ^ y^h list to the general list of suits for 
liquidated claims ; on tt ^ og the printed board on the general 

list of liquidated claims^^i this application for an order that 

this suit be transferred J ^ ® suits for liquidated claims to the 
general list of causes. \ ^ oharaotor frequet. 

[386] Mr. A 

perly entered in the list of ed claims. It remained on the 

general list of causes for a merel instance of the plaintiff 

and without notice to the deio! Ted to the other list. No doubt 

the practice of this Court has gen to treat ordinary mortgage suits 

iks suits for liquidated claims, but it ^ .tted that they have been wrongly 
fio treated, and some Judges have qu^.^^ned the propriety of the practice. 
'There is no definition to be found in the Rules of this Court as to what is a 
liquidated demand. But see order 3, rule 6, under the Judicature Acts, which 
•defines the suits which can be treated as such. It will be found that in 
England the definition has been enlarged from time to time to include various 
ikindfi of suits, but here we have never defined the term, nor have there been 

' Original Civil Suit No. 411 of 1899. 
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any decisions reporfced dealing with the matter. Seethe judgment of NORTHi 
J., in Tmbert-Terry v. Carver, (1887) L. R., 34 Ch. D., 506, where it was held 
that a writ which claims foreclosure or sale and a receiver is not a suit to recover 
a debt or liquidated demand. Here the term “ liquidated demand ” has a more 
restricted meaning than it has under the rules framed upon the Judicature 
Act. In mortgage suits, as in the present case, the usual prayers are for account 
and sale. 

In this case more has to be done. A trust deed, in favour of the defen- 
dant, has to be construed and the rights of the defendant thereunder ascer- 
tained, to determine if she could deal with the property purported to have 
been mortgaged. Under the Transfer of Property Act, all persona having an 
interest in the property are necessary parties, and to prevent multiplicity of 
suits their rights have to be adjudicated upon, and such a suit cannot be 
treated as a liquidated claim. In the case of Boghunath Missrr (unreported), 
which was also a mortgage suit this Court considered it was not a liquidated 
demand, because the plaintiff sought to bind the son of a Mitakshara father 
for his dealings with the joint-estato. 

Mr. S, P. Sinha for the plaintiffs. — In the case of Boghunath Misser the 
plaintiff asked for a declaration that the sons wore [357] bound by the acts of 
the’r father. There is no such declaration sought for in the present suit. The 
practice has been to treat ordinary mortgage suits as liquidated claims in this 
Court. All that can he sold in this suit is the interest of the parties executing 
the mortgage. 

Sale, J. — The question whether this suit is rightly on the list of suits for 
liquidated claims depends upon whether it is an ordinary mortgage suit. It is 
contended that it does nob come within the terms of Rule 281, inasmuch as it 
is not a suit in which the claim is only for a liquidated demand in money. It 
has been the practice for many years to place ordinary mortgage suits on the 
list of suits for liquidated claims, in order that they may be expeditiously dis- 
posed of, and the view held has been that the incidental relief sought in such 
suits did not prevent them from being regarded as suits in which the claim was 
in substance a claim only for a liquidated demand in money. This is what I have 
said on previous occasions when the same question has been raised, and other 
Judges have said the same thing. This practice should I think be adhered to. 
The question then is, is this an ordinary mortgage suit? To answer this ques- 
tion it is necessary to look at the plaint and the relief sought. The plaint is 
framed as in ordinary mortgage suits. The relief sought is just the usual 
mortgage relief. No declaration of title is sought, nor any equitable relief of 
an unusual or special character. The questions arising in the suit are those 
appearing on the face of the deed itself, and no cause of action is introduced 
other than that which is based on the mortgage itself. It is not at present 
necessary to consider whether the amendment, which has been made in the 
plaint, is sufficient for the purpose of enabling the Court to bind by its decree 
any one but the original party. That is a matter to be considered at the 
hearing of the suit. The suit is, I think, rightly on the list of suits for liqui- 
dated claims. It was originally on the general list of causes and not on the 
general list of suits for liquidated claims. 

On the 7th of IJecembor last it was transferred without notice to the 
defendant to the general list of suits for liquidated claims. When a suit is 
transferred from the general list of causes, it is, 1 think, desirable that this 
should be done on notice [858] to the defendant. When this course has not 
been followed, the defendant is taken by surprise, and the result very often 
is that an application is made for an adjournment of the case. 
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PllEONATH CHATTOPADHYA V. 


Having regard to the fact that this case has come suddenly on the 
Peremptory List of Causes I am prepared to consider any application that may 
be made for an adjournment. 

Mr. Chaudhuri, — I ask for a fortnight’s adjournment. 

The Court. — 1 allow you a fortnight. The case to go out of the Peremptory 
List for a fortnight, in order to enable you to take steps to be prepared with 
your defence. 

Mr. Sinha. — If the defendant desires to he examined under a commission 
I ask that it should be done and completed within the fortnight. 

The Court. — No ; I will deal with any application for any further adjourn- 
ment when it is made. 

Costs of application to be costs in the cause. 

Attorney foi the Plaintiffs ; Babu N. C. Bose. 

Attorney for the Defendant ; Messrs. Rally Nath Mitter d Sarbadhikary.. 
N. C. 


[ 27 Gal. 388] 

APPELLATE CIVIL. 

The 10th December, lt)90. 

Present : 

Mr. Justice Eanerjee and Mr. Justice Stevens. 


Preonath Chattopadhya Plaintiff’ 

versus 

Ashutosh Chose and others Defendants'". 


Specific Reliej Act (1 of JH77), section U7 —Specific performance of a contract^ 
Suit for— Whether registration of an ekrarnarnah was sufficient 
notice of the contract. 

Mere registration of an ekrarnamoh is not sufficient notice of a contract within the* 
meaning of section 27 of the Specific Relief Act. 

This appeal arose out of an action brought by the plaintiff for specifia 
performance of a contract alleged to have been made [859] with him by 
defendant No. 2 for the sale of certain tanks. The allegation of the plaintiff 
was that on the 7th Jaista 1289, B. S., the husband of defendant No. 2 
executed a registered ekrarnarnah undertaking for himself and for his heirs not 
to sell or transfer the said properties except to the plaintiff ; that subsequently 
defendant No. 2, who had inherited her husband’s share of the property, 
agreed to sell the same to the plaintiff for Es. 100 and received Rs. 5 as earnest 

•Appeal from Appellate Decree No. 479 of 1898, against the decree of Babu Mohim 
Chandra Chose, Subordinate Judge of Hooghly. dated the 9th of December 1897, reversing the 
drereo of Babu Srish Chunder Mukerjee, Munsif of Howrah, dated the 6th April 1897. 
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money, with the understanding that she would, after taking away the fishes 
in the tank, execute and get registered a kohala on receipt of the balance of the 
purchase money ; that the plaintifi was ready to perform liia part of the 
contract, hut the defendant No. 2 on the 27th Asar B. S., executed a 
registered kohala of the same property in favour of defendant No. 1, whom the 
plaintiff informed of the prior contract with him ; that, notwithstanding tliat, 
the defendant No. 2 purchased the said properties with full notice of the prior 
contract with the plaintiff*, hence the suit was brought for specific performance 
of tlie contract. The defence of defendant No. 2 was that she was not aware 
of the ekrarnamah executed by her husband, that she did contract to sell lujr 
share in the tanks to the plaintiff, and she received Us. 5 as earnest money, but 
as the plaintiff" neglected to complete the sale by paying the balance of tlie 
purchase money, she sold the properties to defendant No. 1. The defence of 
defendant No. 1 mainly was that he was a bn7id fide purchaser for value, and 
without notice of the alleged contract, and therefore the plaintiff wuis not 
entitled to get the relief claimed by him. The Court of First Instance, holding 
that “ the registered ekrar was itself a notice to all purchasers of a right of 
pre-emption in the plaintiff,’* and upon the merits finding in favour of the 
plaintiff, decreed the suit. 

On appeal, the Subordinate J udge reversed the decision of the first Court. 

Against this decision the plaintiff appealed to the High Court. 

Dr. Ashutosh Mookcrjee and Babu Mohini JMolnin Chuckerbiitty for 
the Appellant. 

Babu Umakali Mookcrjee for the Eospondents. 

[360] The judgment of the High Court (Banerjee and Stevens, JJ.) 

was as follows ; — 

This a])peal arises out of a suit brought by the plaintiff-appellant to 
enforce specific performance of a contract for sale of certain immoveable 
property against the defendant No. 2, the vendor, and the defendant No. 1, 
who is a purchaser from the defendant No. 2 of the property in dispute, on the 
allegation that the predecessor in interest of the defendant No. 2 had entered 
into an ekrarnamah or agreement with the jdaintiff and another person to sell 
the property to them if it was sold at all ; that subsequently there was a verbal 
contract between the defendant No. 2 and the plaintiff for the sale of the 
same to the latter for Hs. 100 ; and that the defendant No. 1, who had notice 
of the ekrarnamah and of the verbal contract, had, in spite of such notice, 
purchased the property from defendant No. 2. 

The defence of defendant No. 1 w^as a denial of the alleged verbal contract, 
a denial of notice of the verbal contract or of the ekrarnamah, and a denial 
of the plaintiff’s right. The defendant No. 2 also denied the plaintiff ’s right 
generally. 

The first Court found for the plaintiff and gave him a decree On appeal 
by the defendants the Lower Appellate Court has reversed that decree and 
dismissed the plaintiff’s suit, holding that the alleged verbal contract was not 
proved ; that the ekrarnainah could not be enforced as the suit was not based 
upon it, and as moreover the ekrarnamah was not betw(3on the plaintiff and. 
the defendant No. 2, nor for exactly the same subject-matter as that now in 
dispute; that the defendant No. 1 had no notice of t\\o ekrar Jiamah or of any 
verbal contract for sale ; and that the registration of tho ekrarnamah was not 
sufficient notice within the meaning of section 27 of tho Specific Belief Act. 

In second appeal it is contended on behalf of the plaintiff-appellant that 
the Lower Appellate Court is wrong in holding that the registration of the 
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^tirarnama A was not sufficient notice in law to the defendant No. 1, and that 
the suit was not based upon the ekrarnamah. It is farther contended 
that the fact of the suit not being between the same parties as those 
who entered into the ekrarnamah makes no difference when the suit is brought 
[361] by one of the parties in whose favour the ekrarnamah was executed on 
the allegation that the other party who was jointly interested had waived the 
benefit of the ekrarnamah. 

The first question for consideration in this appeal is whether the registra- 
tion of the ekrarnamah was sufficient notice to the defendant No. 1 within the 
meaning of section 27 of the Specific Belief Act. If this question is answered 
in the affirmative it will then be necessary to consider the other questions 
raised. But if it be answered in the negative, then, as admitted by the learned 
pleader for the appellant, it will be unnecessary to go into those questions. 
“ Notice” is not defined in the Specific Relief Act. It has been found by the 
Lower Appellate Court as a fact that there was no actual notice to the defend- 
ant No. 1, either of the agreement or of the alleged verbal contract. The only 
notice that is relied upon is constructive notice by reason of the registration 
of the ekrarnamah. In section 3 of the Transfer of Property Act “ notice” is 
defined in those words : “ A person is said to have notice of a fact when he 
actually knows that fact, or when but for wilful abstention from an enquiry or 
search which he ought to have made, or gross negligence, he would have 
known it, or when information of the fact is given to or obtained by his agent 
under the circumstances mentioned in the Indian Contract Act, 1872, section 
229.” This is as comprehensive a definition of “ notice ” as any that has ever 
been given. Notwithstanding this comprehensive definition of the term it has 
been held by this Court in the case of Inderdawan Pershnd v. Gohind Lall 
Chowdhry, (1896) I. L. R., 23 Cal., 790, that registration does not amount to 
notice within the meaning of section 81 of the Transfer of Property Act. If 
that is so, we see no reason why a different view should bo taken as to the 
effect of registration on the question of notice in a case coming under section 
27 of the Specific Relief Act. Registration is not constructive notice under the 
English law, see the notes to Le Neve v. Le Neve^ W. ^ T. L. C., 7th Ed., 
Vol. II, 193. We may add, as was remarked by Mr. Justice PoNTlFEX in the 
case of Doorqa Narain Sen v. Baney Madhnh Mozoomdar^ (1881) I. L. R., 
7 Cal., 199, that the doctrine of constructive [362] notice has been pushed to 
its extreme limit in England, and that in this country it requires even more 
careful application against a purchaser for value. 

The learned Vakil for the appellant relies upon the case of Lakshmandas 
Sarup Ghana v. Dasrat, (1880) I. L. B., 6 Bom., 168. That case was con- 
sidered by this Court in the case of Inderdawan Pershad y. Qobind Lall 
Chowdhry, (1896) I. L. R., 23 Cal, 790, and was dissented from, and it has 
also been dissented from by the Madras High Court in the case of Shan Maun 
Mull V. Madras Building Co., (1891) I. L. R., 15 Mad., 268. In this state of 
the authorities we think it right to follow the view taken of the effect of 
registration on the question of notice in this Court in the case of Inderdawan 
Pershad v. Gohind Lall Chowdhry, (1896) I. L. R., 23 Cal, 790, and we must 
hold that the registration of the ekrarnamah was not constructive notice to 
the defendant No. 1 within the meaning of section 27 of the Specific Relief 
Act. «That being so, it becomes unnecessary to consider the other questions 
raised in the appeal ; and the appeal must be dismissed with costs. 

H. C. G. Appeal dismissed. 
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NOTES. 

[This was approved in (1902) 7 G.W.N., 11, but dissented from in (1904) 6 Bom. L.B., 
1043 ; (1902) 26 Bom., 638.] 


[27 Cal. 862] 

The 20th November ^ IH99. 

Present : 

Mr. Justice Ramtini and Mr. Justice Wilkins. 


Abdul Hossein and others Plaintiffs 

versus 

Kasi Bahu, Minor by his Mother Debi Sahuni Defendant.’^ 


Appeal — Order permitting withdrawal of a suit — Appeal from order setting 

aside the order of withdrawal and dismissing the suit — Civil Procedure 
Code (Act XIV of 1882), sections 2, 37 H, and 688, 

All order under s. 373 of the Civil Procedure Code giving permission to withdraw a suit 
with liberty to bring a fresh one is not a decree ” within the meaning of s. 2 of the Code 
and is not appealable. 

If, however, such an order is appealed from, and the Lower Appellate Court sets aside 
the order and dismisses che suit, then the order of the Lower Appellate Court is a “decree ” 
within the meaning of section 2 of the Code, and is appealable. 

JoQodindro Hath v. Sarut Sunduri Debt, (1891) 1. L. R., 18 Cal., 322, followed. 

[363] In this suit the Court of First Instance acceded to the plaintiffs’ 
prayer to be allowed to withdraw the suit with liberty to bring a fresh suit 
under section 373 of the Civil Procedure Code. The District Judge on appeal 
set aside the order of withdrawal and dismissed the plaintiffs’ suit. The 
plaintiffs thereupon appealed to the High Court. 

Babu Nahni Ranjan Chatterjee for the Appellants. — The order of the first 
Court under section 373 is not appealable us such an order, it has been held 
in Jogodindro Nath v. Sarut Sunduri Debi, (1891) I. L. R., 18 Cal., 322, is 
not a ** decree ” within the meaning of section 2 of the Code. 

No one appeared for the Respondents. 

The judgment of the High Court (Rampini and Wilkins, JJ.) was as 
follows. 

This is an appeal against the decree of the District Judge of Purneah, dated 
the 10th August 1897. The suit was originally brought in the Munsif’s Court, 
and the Munsif acceded to the plaintiffs* prayer to be allowed to withdraw the 
suit with liberty to bring a fresh suit under section 373 of the Code of Civii 
Procedure. The defendant then appealed to the District Judge, and he set aside 
the order of the Munsif under section 373, and dismissed the plaintiffs’ suit. 

The plaintiffs now appeal and contend that the District Judge’s order is 
wrong, as no appeal lay to him from the Munsif’s order under section 373. 

It is clear that an appeal does lie to this Court from the order of the Dis- 
trict Judge, because the order was one dismissing the plaintiffs’ suit, and this 
order is a decree within the definition given in section 2 of the Code. 

* Appeal from Appellate Decree No. 2030 of 1897, against the decree of D. Cameron, 
Esq., District Judge of Purneah, dated the 10th of August 1897, reversing the decree of Babu 
Mobendrn Nath Das, Munsif of Purneah, dated the 8th of April 1897. 
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It further appears to us that the order of the District Judge is wrong, 
inasmuch as no appeal lay to him from an order under section 373, the matter 
being concluded by a decision of this Court-- Jotjodindro Nath y, Surat Sunduri 
Dchi, (1891) I. L. K., 18 Cal., 322, in which [364] judgment the cases of the 
Allahabad Court on this point, which are of a conllicting nature, are considered 
and disposed of. 

Under these circumstances we must be guided by the decision of this 
Court referred to above. We, therefore, set aside the order of the District 
Judge and restore that of the Munsif. 

The appellant is entitled to his costs. 


M. R M. 


NOTES. 


[ See also (1912) IG C.L.J., 77. ] 


[27 Gal. 364] 

The Q4ih November^ 1 H99. 

Present : 

Mr. Justice Rampini .\nd Mr. Justice Wilkins. 

Haro Mohun Roy Churamoni and others Defendants 

versus 

Pran Nath Mitter Plaintiff.^ 

Bengal Tenancy Act {VITI of 1885), Ch. X —Conditions or incident of 
tenancy — Dispute as to right of way betiueen two neighbouring 
tenants — Jurisdiction of Settlement Officer. 

A Settlement Oilicer has no jurisdiction to decide civil disputes between tenant and 
tenant. A dispute as to a right of way between two neighbouring tenants is of a civil 
nature, and the existence ol a right of way cannot be regarded as a condition or incident 
of a tenancy. 

Pandit Sardar v. Meajan Mirdha, (1893) 1. L. R., 21 Gal., 378, referred and followed. 

This was a dispute between two neighbouring tenants as to the existence 
of a right of way. The Assistant Settlement Officer of Puri, acting under 
section 105 of the Bengal Tenancy Act (YTII of 1885). found that the plaintiff 
had a right of way over the defendant’s land, and directed an entry to be made 
in the record -of-rights that the plaintiff had a right of way. The Officiating 
Special Judge of Cuttack affirmed the order. The defendant thereupon 
appealed to the High Court. 

Babu Karuna Sindhu Mookerjee for the Appellant. —The Settlement Officer 
was not justified in recording the existence of the alleged right of way ; as it is not 
one of the conditions or incidents of a tenancy he had jurisdiction to record 
under section 102, clause (h). Further it has been laid down in Pandit Sardar 

* Appeal from Appellate Decree No. 49 of 1898, again.st the decree of W.B. Brown, Esq., 
Special Judge of Cuttack, dated the 25th of September 1897, affirming the decree of Babu 
Joteiidra Mohun Sinha, Assistant Settlomont Officer of Puri, dated the 28th of April 1897. 


872 



i 

PEAN NATH MITTEE [1899] l.L.R. 27 Cal. 365 ' 

[365] V. Meajan Mirdha, (1893) I. L. R., 21 Cal., 378, that the Settlement 
Officer has no jurisdiction to, decide a dispute between tenant and tenant. 

Bahu Maninatha Nath Milter ~ A right of way is a condition of tenancy, 
and under Chapter X the Settlement Oiiicer has jurisdiction to decide such 
a dispute. 

Bahu Karuna Sindhu Mukerjee was not called upon to rei)ly. 

The judgment of the High Court (Rampini and Wilkins, JJ.) was 
as follows : — 

This is an appeal against an order of the Special Judge of Cuttack, aflirni- 
ing an order by the Assistant Settlement Ofliicer of Puri, passed in a settlement 
case under Chapter X, Act VIII of 1885. 

All the proceedings in the case, as well as the Judge's order now under 
-appeal, are of date prior to the passing of Act III of 1898, B.C. So this appeal 
has admittedly to he disposed of under the provisions of the former Chapter X. 

The dispute is as to the existence of a right of way, and the parties are two 
neighbouring tenants. The Assistant Settlement Officer held the right of way 
over the defendant's land to exist, and the Special Judge has affirmed his order. 

In appeal it is urged (l) that the Settlement Officer was not justified in 
recording the existence of the alleged right of way, as it is not one of the con- 
ditions or incidents of a tenancy he had jurisdiction to record under section 102, 
clause (h) : (2) tlmt under the ruling of this Court in Pandit Sirdar v. Meajan 
Mirdha, (1893) T. \j. R., 21 Cal., 378, the Settlement Officer had no right to 
.decide a dispute between tenant and tenant. 

We think these contentions must prevail. We consider that the exiscenco 
of a right of way cannot be regarded, strictly speaking, as a condition or incident 
of a tenancy. A raiyat may have a right of way over the land of another raiyat, 
but not qua tenant. Secondly, the case of Pandit Sndar seems to us clearly to 
lay down the ])rinciple that under the old chapter X, now repealed, a Settle- 
ment Officer has not jurisdiction to decide civil [366] disputes arising between 
tenant and tenant. The dispute in this case is undeniably a dispute of a 
civil nature, and must under the old chapter X be loft to the decision of the 
Civil Courts. 

We decree this appeal, set aside the orders of the lower Courts and direct 
that all entries regarding the existence of the right of way in question 
bo expunged from the record of rights. This order will carry costs —two 
gold mohurs. 

M. R. M, 


NOTES. 

[This was followed in 11904) 8 O.W.N., 741.] 


13 CAL.— 110 
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KALAI Ao. V , KALU CHOWKIDAR [1900] 


[ 27 Cal. 866 ] 

CRIMINAL REVISION. 


The 11th January, 1900, 

Present : 

Mr. Justice Prinsep and Mr. Justice Stanley. 


Kalai and others Petitioners 

versus 

Kalu Chowkidar Opposite Party.* 

Arrest — Village chauhidar, whether a police officer — Person unlawfully arrested 
by a private person and made over to village-chankidar — Rescue from custody 

of village-chauhidar — Laivful custody — Pmal Code {Act XLV of I860), 
section 225 — Criminal Procedure Code (Act V of 1898), section 59— 
Village C hauktdari Amendment Act, 1870 (Bengal Act 1 of 
1892), section 13. 

S, who was alleged to have committed theft, was unlawfully arrested by a private person 
and made over to the custody of the village-chaukidar. The theft was not committed in view 
of such private person. S was rescued from the custod> of the village-chaukidar by the 
accused. The accused were convicted under section 225 of the Penal Code and sentenced each 
to two months’ rigorous imprisonment. 

Held, that a village-chaukidar cannot be properly regarded as a police-officer within the 
terms of section 69 of the Code of Criminal Procedure, and that S, therefore, was not in 
lawful custody at the time of hia rescue. Conviction and sentence set aside. 

In this case it appeared that one 6' was found picking tamarinds from a tree, 
which 2 alleged to be his. 5 was arrested by a private person within the 
terms of section 59 of the Code of Criminal Procedure. He was, however, 
not lawfully arrested, because the alleged offence, that of theft, was not 
committed in the view of such private person. S was then made over to the 
[367] village-chaukidar to take to the thana. S was rescued from the 
custody of the chaukidar by the accused. The accused were convicted under 
section 225 of the Penal Code and sentenced each to two months’ rigorous- 
imprisonment. 

Babu Jogendra Chunder Ghose for the Petitioner. 

The judgment of the High Court (Ppinsep and Stanley, JJ.) was as 
follows : — 

The question raised in this case is whether the person, who is said to have 
been rescued by the petitioners, was, at the time of such rescue, lawfully detain- 
ed within the terms of section 225 of the Penal Code, so as to make such act 
by the petitioners punishable. It appears that he was arrested by a private 
person within the terms of section 59 of the Code of Criminal Procedure, and 
that he was not lawfully arrested because the alleged offence— theft— was not 
committed in the view of such person. He was then made over for custody to 
the village-chaukidar. The question then arises whether, on the delivery of 
such person to the custody of the village-chaukidar, he can from that time be 
considered to be in lawful detention, so far as the village-chaukidar is concerned^ 
so as to bring him within the terms of section 225 of the Penal Cod^. The 
decision on this point depends upon the interpretation to be put upon the term 

* CrimiDal Revision No. 774 of 1899, made against the order passed by G. Gordon, Esq., 
SoBsions Judge of Dacca, dated the 22nd of October 1899. 
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I 

Police officer in section 59 of the Code of Criminal Procedure. The only 
authority cited to us, 'which, is at all in point, is the case of Empress v. Kallu, 
(1880) I. L. E., 3 All., 60. We are of opinion that a village-chaukidar cannot 
be properly regarded as a police officer within the terms of section 59. The 
duties of such an officer are in Bengal defined in section 13 of Act 1 (B.C.) of 
1892, and clause (4) of that section declares that amongst such duties he 
shall assist private persons in making such arrests as they may lawfully 
make, and shall report such arrests without delay to the officer in charge of the said 
police station.*’ Now, having regard to the terms of this local Act, it seems to 
us that the Legislature contemplated that such a person was merely to assist 
in a private arrest, and report the fact of such pi?ivate arrest to the police 
station, and that it was not contemplated that he should exercise the duties 
set out in section 59, that is, receive a person arrested by a private person or 
re -arrest him and take him [ 368 ] to the nearest Police station. On these 
grounds we think that the person, whose rescue forms the subject of the charge 
of which the petitioners have been convicted, was not in lawful detention at 
the time of such rescue. The rule is, therefore, made absolute, and the 
conviction and sentence set aside. 

D. S. 


NOTES. 

[The decisions in (1913) 41 Cal., 17 ; (1907) 29 All., 877, were similar. ] 


[ 27 Cal. 868 ] 

CRIMINAL REFERENCE. 

The 30th November, 1 899. 

Present : 

Mr. Justice Prinsep and Mr. Justice Stanley. 


Queen-Empress 

versus 

Somir Bowra alias Somir Baba.* 

Sessions Court — Accused person, unable to understand proceedings in Court, 
Commitment of — Beport by Magistrate of such proceedings to High Court— 
Power of High Court to pass final orders on such report — Discretion of 
High Court to order Sessions trial to be held — Code of Criminal 
Procedure (Act V of 1898), ss. 341 and 471 — Penal 
Code (Act XLV of 1860), s. 302. 

An accused person, who had been for some time confined in a lunatic asylum, was 
tried and committed to the Sessions by a Deputy Magistrate on a charge of murder. The 
accused was deaf and dumb, and could not bo made to understand the proceedings which had 
been taken. 

* Criminal Reference No. 6 of 1699, made by Babu Shoshi Bhusan Mukerjee, Deputy 
Magistrate of Bungpur, dated 14th November 1899. 
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On the proceedings being forwarded to the High Court under section 341 of the Code of 
Criminal Procedure it was held, that the law does not cou template that the Sessions trial 
should necessarily take place. That it is discretional with the High Court on a commitment 
made to order the Sossioiia trial to be held, and the High Court must consider whether any 
benefit would be likely to result especially to the accused by such trial. 

The High Court in this case having come to the conclusion that no benefit would be likely 
to result to the accu.sed by his being tried by the Court of Session, found that the accused 
was guilty of the alleged murder, but that he was by reason of unsoundness of mind not 
responsible for his action, and directed him to be kept in the District Jail to await the orders 
of Government. 

In this case tlie accused was charged under section 302 of the Penal Code with 
having murdered one K., in December 1890. On the 14tli January 1891, an 
order was passed that the accused should be sent to a lunatic asylum. He 
was kept there till May [369] 1899, when the District Magistrate was directed 
by Government to place the accused under trial for the offence charged. The 
District Magistrate made over the case for trial to a Deputy Magistrate, who 
tried the accused and committed him to the Sessions under section 302 of the 
Penal Code. The accused was deaf and dumb and could not be made to 
understand the proceedings which had been taken. After committing the 
accused the Deputy Magistrate forwarded the proceedings with a report of the 
circumstances of the case to the High Court under section 341 of the 
Code of Criminal Procedure. 

The judgment of the High Court (Prinsep and Stanley, JJ.) was 
as follows: — 

The occurrence, which forms the subject matter of these proceedings, took 
place in 1891. 

The accused, who is charged with having killed Koliman Bibi, has until 
recently been in a lunatic asylum. He is now reported to be able to stand his 
trial. He is deaf and dumb and cannot be made to understand the proceedings, 
which have been taken, lie has been committed to the Court of Session on a 
charge of murder, and the proceedings have under section 341 of the Code of 
Criminal Procedure been sent for our orders. We have considered whether the 
commitment having been made the Sessions trial should bo hold. Section 341 
declares that in such a case “ if the enquiry results in a commitment, or if such 
trial results in a conviction, the proceedings shall he forwarded to the High Court 
with a report of the circumstances of the case, and the High Court shall pass 
thereon such order as it thinks fit.” The Jaw evidently does not contemplate 
that the Sessions trial shall necessarily take place. It leaves it to the 
High Court to determine this. The High Court can in a case triable by a 
Magistrate pass sentence on what is termed a conviction, though it cannot 
strictly speaking be so termed, seeing that tiie accused cannot in such a case 
make a proper defence. The proceedings are anomalous, and in all respects 
do not represent a complete trial. If they did, a special report for the orders 
of the High Court would be unnecessary. If, as we understand the law, it is 
discretional with the High Court on a commitment made to order the Sessions 
[370] trial to he hold, we must consider whether any benefit will be likely to 
result especially to the accused by such a trial. We are unable to find any. 
The proceedings in the Sessions Court will in this case amount to merely a 
repetition of what has already been recorded before the Magistrate, and we 
shall then be called upon, as now, to pass final orders. In a case referred under 
section 341, the Legislature seems to have contemplated that there should be a 
finding by the Magistrate either by what are called a conviction, or a commit- 
ment that primd facie, that is to say, on the evidence for the prosecution, an. 
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ofifence has been committed, and that the accused thou^jh not insane cannot be 
made to understand the proceedings, and there have been reported cases in 
wliich sentence has been passed by the High Court in the absence of any 
defence for such reason. 

In the case before us there can he no reasonable doubt that the accused 
killed the woman Kaliman Bibi. So far as wo can judge from the evidence ho 
was lustfully inclined. When aJarm was given ho was found sitting on her 
bed where she was lying dead from wounds on her body. We, however, lind 
ourselves unable to hold that he was responsible for his action. In our opinion 
at the time of killing Kaliman Bibi ho was, by reason of unsoundness of mind, 
incapable of knowing that ho was doing what is wrong and contrary to law. 
We accordingly direct that he be ke])t in tlie jail of this district until the order 
of the Local Govornmont sliall have been received, and the case will be reported 
for such orders. 


NOTES. 

[As regards the practice when the accused person is doaf-and-durnb, see (IDll) IMl., 13 
Cr ■ 12 I.C., 989 ; 4 Bom. L.K., 200 ; 8 Born. B.B., 849 ; (JOlO) 11 I.C.. ‘250.] 


[ 27 Cal. 870 ] 

The 7th Fehruarif, 1900. 

Bbesknt : 

Mr. JU.ST1CE Prinsep and Mr. .Iustu k Stanley. 

Z am uni a Complainant 

versus 

Earn Tahal and another Accused. 

WttneHS — CrosH-exaimnation of Witnesses — Cross-examination of prosecution 

witnesses before charge— Right of accused to have prosecution witnesses 
recalled after charge drawn up for purposes of cross-examination — 
Discretion of Magistrate — Criminal Procedure Code (Act V 
of lh98), ss. ^.^6' and '4b7 — Penal Code (Act 
XLV of 1800), .s. :t42. 

After a charge has been drawn up the accused is entitled to have the witnesses for the 
prosecution recalled for the purpo.scs of cross-examination ; [871] s. 250 of the Code of 
Criminal Procedure gives the Alagistrato no discretion in the matter. 

After a charge has been drawn up it is the duly of the Magistrate to require the accused 
to state whether ho wishes to cross-examine, and if so which of the witmvsses for the prosecu- 
tion whose evidence has been taken. 

The fact that there has been already some cros.s-exami nation before tlic charge has been 
drawn up does not affect this privilege, ft is only after the accused has entered upon hig 
defence that the Magistrate is given a discretion to refuse such an application, ou the ground 
that it is made for the purpose of vexation or delay or for defeating the ends of justice. 

•Criminal Reference No. 13 of 1900, made by A. E. Staley, Esq., Sessions Judge'^f 
Tirhoot, dated the 17th of January 1900. 
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In this case the accused were convicted under section 342 of the Penal Code 
by a Joint Magistrate and sentenced to pay fines of Bs. 50 each, in default one 
month’s rigorous imprisonment each. The charge was drawn upon the 30th 
November 1899, and on the same date the accused applied to the Court to 
recall and cross-examine the witnesses for the prosecution ; the Court, however, 
refused to allow this, on the ground that the prosecution witnesses had already 
been cross-examined at a reasonable length considering the importance of the 
case, and it was needless, in the opinion of the Court, to recall them. The 
case was referred to the High Court by the Sessions Judge of Tirhoot under 
section 438 of the Code of Criminal Procedure. 

The judgment of the High Court (Prinsep and Stanley, JJ.) was as 
follows : — 

Before tho case for the prosecution had closed and the accused had been 
called upon to enter on his defence the accused applied to the Magistrate to 
re-summon the witnesses for the prosecution to cross-examine them. The 
Magistrate refused the application in these terms : " The prosecution witnesses 
have already been cross-examined at a reasonable length considering the import- 
ance of the case, and it is needless in my opinion to recall them. Befused.” 

Section 256 of the Code of Criminal Procedure gives the Magistrate no 
discretion in such a matter. The accused is entitled to have the witnesses 
recalled for purposes of cross-examination. Indeed, after a charge has been 
drawn up, it is tho duty of the Magistrate to require the accused to state 
whether he wishes to cross-examine, and, if so, which of the witnesses for the 
prosecution whose [372] evidence has been taken. The fact that there has 
been already some cross-examination, before tho charge has been drawn up, 
does not affect this privilege. It is only after the accused b'ls entered upon 
his defence that the Magistrate is given a discretion to refuse such an applica- 
tion, on the ground that it is made for the purpose of vexation or delay, or 
for defeating the ends of justice (section 257). An amendment of the previous 
law has been made by section 254 for the purpose of protecting witnesses from 
the inconvenience of being required to attend a second time by enabling a 
Magistrate at any stage of the case to frame a charge in writing, and, if a cross- 
examination then takes place, it would be in the terms of section 256, and then, 
unless there has been some amendment of the charge, a second cross- 
examination might be refused. But that is not the case before us. 

The conviction and sentence must be set aside, and the fine, if paid, 
refunded. The trial must be re-opened and the witnesses, whom the accused 
desires to cross-examine, must be resummoned. It is unnecessary that in 
revision we should consider the merits of this case. 

D. S. 


NOTES. 

[ See also 37 Cal., 236 ; 6 C.W.N., 424 ; 4 G.W.N., 351.] 



QUEEN-EMPBKSS V. ISAHAK &c. 11900] l.L.R. 27 Cal. 878 ^ 

[ 27 Oal. 872 ] 

CRIMINAL REVISION. 

The 20th February ^ 1900. 

Present : 

Mr. Justice Prinsep and Mr. Justice Stanley. 

Queen -Em press 
versus 

Isabak and another, Accused.’^ 

Appeal, Criminal — Taking of additional evidence by Appellate Court — 

Dismissal of Appeal — Accused's right of appeal from such dismissal — 

Code of Criminal Procedure {Act V of 1898), s. 423. 

Where an Appellate Court has under s. 423 of the Code of Criminal Procedure taken 
additional evidence, the accused, whoso appeal has been dismissed by such Court, has no 
right of appeal to the High Court. 

In this case the accused were convicted on the 9th of June 1899 by 
the Deputy Magistrate of Dacca under section 147 of the Penal Code, and 
sentenced to two years’ rigorous imprisonment each. The accused appealed, 
and on the 2Gth of August [ 373 ] 1899 the case was remanded by the 
Sessions Court, and the Deputy Magistrate was directed to take further evi- 
dence for the defence. After the taking of such evidence the appeal w^as beard 
and dismissed by the Sessions Court. The accused applied to the High Court 
under its powers of revision, and contended, inter alia, that, inasmuch as the 
Appellate Court had under section 428 of the Code of Criminal Procedure taken 
additional evidence, the accused whose appeal had been dismissed had the 
right of appeal to the High Court. 

Babu Tarak Nath Chakravarti for the Accused. 

The judgment of the High Court (Prinsep and Stanley, JJ.) was as 
follows : — 

It is necessary to consider only one matter raised in this application for 
revision. 

The learned pleader contends that, inasmuch as the Appellate Court has 
under section 428 of the Code of Criminal Procedure taken additional evidence, 
the prisoner whoso appeal has been dismissed has the riglit of appeal to this 
Court, lie relies on the case of Queen v. Moliesh Cliandcr Chattopadhia, (1865) 

2 W. R. Cr., 13, contending that section 428 of the Code of Criminal Procedure, 
1898, is in the same terms as that of section 422 of the Code of 1861, under 
which that case was decided, and that consequently this Court is bound to 
follow that case. We observe that in addition to the case cited there is a 
judgment of a Full Bench, — In the matter of Ham Narain Singh, (l863) Unre- 
ported, — heard on 14th October 1863 in which Peacock, C J., Seton Karr, 
Louis Jackson and Elphinstone Jackson, JJ. (Kemp, J., dissenting), 
expressed the same opinion on the effect of section 422 of the Code of 1861. 

Section 422 of the Code of 1861 was in the following terms : — 

** In any case in which an appeal has been allowed it shall be competent 
to the Appellate Court, if it think further enquiry or additional evidence upon 
any point bearing upon the guilt or innocence of the accused to be necessary, 

* Criminal ReviBion No. 150 of 1900, made against the order passed by S. J. Douglas, 
Esq., Sessions Judge of Dacca, dated the 17th of January 1900. 
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to direct such enquiry to be made and additional evidence to be taken. The 
result of the further enquiry and the additional evidence shall be certified to 
[374] the Appellate Court, and the Appellate Court shall, thereupon, proceed to 
pass such judgment, sentence or order as to such Court shall seem right.” 

By the amending Act VJ 11 of 1809 this was repealed and re-enacted thus : — 

“ In any case in which an appeal has been allowed, the Appellate Court, 
if it thinks further enquiry or additional evidence upon any point bearing upon 
the guilt or innocence of tlie appellant to be necessary, may direct such enquiry 
to be made and additional evidence to be taken. The result of the further 
enquiry and the additional evidence shall he certified to the Appellate Court, 
and the Appellate Court shall thereupon proceed to disi)ose of the appeal in 
the manner prescribed h> section 419. Unless the Appellate Court otherwise 
direct, the [uesence of the appellant may be dispensed with when further 
enquiry is made or evidence taken The provisions of Chapter XII relating to 
summoning and enforcing the attendance of witnesses and their examination 
shall, so far as may be, apply to witnesses examined under this section.” 

We must, tlierefore, take it that the Legislature by this amendment 
intended to, and did overrule the judgments of this Court in the urireported Full 
Bench case as well as in the case of Queen v. Mohash Chunder Ckattojmdhin, 
(1885) ‘2 W. H. Cr., 13. 

Section 282 of the Code of 1872, which reproduced this portion of the 
law, after ro-enacting the first sentence of section 422 of the Code of 1881 as 
amended by the Act of 1869, proceeds thus : — 

“If the Appellate Court takes further evidence and passes judgment and' 
sentence, no fresh right of appeal arises in respect of such sentence.” This is 
a further proof of the intention of the Legislature to supersede the cases, 
mentioned. 

Section 428 of the Code of 1882, which is the corresponding section of 
that Code, was in these terms : — 

“ In dealing with any appeal under this chapter, the Appellate Court, if 
it thinks additional evidence to be necessary, may either take such evidence 
itself, or direct it to be taken by a Magistrate, [376] or, when the Appellate Court 
is a High Court, by a Court of Session or a Magistrate. When the Additional 
evidence is taken by the Court of Session or the Magistrate, it or he shall 
certify such evidence to the Appellate Court, and such Court shall thereupon 
proceed to dispose of the appeal. ” 

Section 428 of the Code of 1898, which is the present law, reproduces 
section 428 of the Code of 1882, except that it requires the Appellate Court ta 
record its reasons for taking additional evidence. 

The learned pleader for the petitioner contends that, inasmuch as the- 
Codes of 1882 and 1898 do not contain the terras of section 282 of the Code of 
1872, which declare that “ no fresh right of appeal arises in respect of such 
sentence ” of an Appellate Court, the right of appeal which was found to exist 
in the cases of this Court decided under the Code of 1861 is restored. 

We cannot accept this view of the present law. 

The Appellate Court is under the present law as well as under the Code 
of 1882 directed “ to dispose of the appeal. ” It is not competent, as in the 
previous Code, to pass judgment and sentence, if it takes further evidence. When 
it passed judgment and sentence under the Code of 1872, as well as under the 
previous Code of 1861, the Appellate Court could enhance the sentence. The 
sentence in all such cases (whether tlicre was enhancement or not) becomes 
the sentence of the Appellate Court, and it was on this ground that this Court 
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held in the cases cited that there was a right of appeal against such sentence 
as it was a new sentence. 

It is otherwise under the present Code. " The Appellate Court shall 
thereupon dispose of the appeal.” The Appellate Court is not competent to 
pass a fresh sentence. Power to enhance is expressly prohibited. The Appellate 
Court cannot consider and determine a new case disclosed by the additional 
evidence except in so far as to confirm or modify or set aside the sentence 
under appeal or to act as otherwise provided by section 423 {b). 

The law is, therefore, expressed in terms altogether different from those set 
out in section 422 of the Code of 18GI, on which the cases in this Court 
proceeded. The function of the Appellate [376] Court is to dispose of the appeal, 
and section 430 declares that save in certain cases (which do not apply to the 
matter under consideration) “judgments and orders passed by an Appellate 
Court upon appeal shall be final.” 

There is, therefore, no right of appeal in the matter before us. The 
application for revision is discharged. 

D. S. 


[ 27 Cal. 876 ] 

APPELL.\TE CIVIL. 


The 27th November, 1899. 

PliESETS:T : 

Mk. Justice Rampim and Mr. Justice Wilkins. 

Brahmomoyi Dasi Plaintiff 

versus 

Andi Si Defendant.” 

Limitation —Plaint instituted within lime — Plaint insufticienllif slaviprd-- 
Order to supply the deficiemy not coinphed with ivithin the time allowed — 
Registration of plaint— Civil Procedure Code (Act XIV of 1HH2), 
section 54 — Limitation Act {XV of 1877), section 4. 

A plaint wn 9 filed one day before the expiry of the period of limitation, but the court- 
fees were deficient and the plaintiff was ordered to pay the deficient court-fees within a week. 
This order was complied with one day after the expiry of the time allowed and the plaint was 
registered. 

Held, that the suit was barred by limitation, as the deficient court-foes were not .supplied 
within the appointed time, and that the fact of the plaint being registered does not prevent 

• Appeal from Appellate Decree No. 204 of 189R, against the decree of Babu Prosanna 
Kumar Ghose, Subordinate Judge of Midnapur, dated the 2nd of November 1897, reversing 
the decree of Babu Kali Dban Mukorjee, Mimsif of Contai, dated the 22nd of September 
1896. 


13 CAL,— lU 
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its rojection tinder section 64 of the Civil Procedure Code, the terms of ^hioh are imperative 
and mandatory. 

JIfoti Sahu V. Chhatri Das, (1892) I. L. R., 19 Cal., 780, and ffsiri Mohun ChvckerhuUi v. 
Naimuddin MaJiomed, (1892) I. L. R., 20 Cal., 41, distinguished. Hubihul Bosaetny* 
Mahomed Reza, (1881) 1. L. R., 8 Cal., 192, dissented from. Kishore Singh v. Sabdal Singh^ 
(1689) I. L. R., 12 All., 583, and Kat-man Singh v. Cockell, (1897) 1 C. W. N., 670, approved. 

In this suit the plaint was filed on the 11th March 1896, one day before the 
expiry of the period of limitation. The court-fees [877] were deficient, and the 
Munsif on the 13bh March ordered the balance to be paid within a week. The 
balance, however, was not paid till the 21st March, and the suit was registered. 
Objection was taken on the ground of limitation, and the Subordinate Judge 
held that the suit could not be regarded as instituted within the period of 
limitation, as the balance of the court-fees was paid after the period allowed 
by the Court. 

From this decision the plaintiff appealed to the High Court. 

Babu Debendianath Ghose for Appellant. The plaint being filed within 
the period of limitation, the suit is not barred by Limitation, although the 
balance of the court-fees was not paid within the period — see Molt Sahu v. 
Chhatri Das, (1892) I. L. R., 19 Cal., 780, and Huri Mohun Chuckerbutti v. 
Naimuddin Mahomed, (1892) I. L. R., 20 Cal., 41. Further, the plaint 
having been once registered, it cannot he rejected — see Hubibul Hossein v. 
Mahomed Reza, (1881) I. L. R., 8 Cal., 192. 

Babu Jadub Chander Seal, for Respondent : In the cases cited by the 
learned pleader the balance was paid within the time allowed by the Court, 
whilst in the present case they were paid after the time, and under section 54 
of the Civil Procedure Code the Court is bound to reject the plaint, and this 
rejection may take place at any stage — see Kishore Singh v. Sabdal Singh, 
(1889) I. L. R.. 12 All., 553, and Karman Singh v. Cockell, (1897) 1 C. W. N.,670. 

The judgment of the High Court (Rampini and Wilkins, JJ.) was as 

follows : — 

This suit has been dismissed by the Lower Appellate Court as barred by 
limitation. 

The question for determination is whether it was right in doing so. The 
facts are that the suit was instituted on the 11th March 1896, one day before the 
expiry of the period of limitation. The court-fees were deficient, and the Munsif 
on the 13th March ordered the deficient court-fees to be paid in within a week. 
[878] They were not paid in till the 21st March, that is, until at least one day 
after the expiry of the time allowed by the Court. Objection to the suit on the 
ground of limitation was taken in the Court of First Instance, but was overruled. 
The objection was renewed in the Lower Appellate Court and prevailed. The 
Subordinaf’e Judge was of opinion that the suit could not be regarded as 
instituted within the period of limitation, as the 21st March, when the deficient 
court-fees were actually paid in, was after the period allowed by the Court for 
their payment. 

The plaintiff appeals and contends that the Lower Appellate Court is Wrong. 
The cases reported in Moti Sahu v. Chhatri Das, (1892) I. L. R , 19 Cal., 780, 
and Huri Mohun Chuckerbutti v. Naimuddin Mahomed, (1892)1. L. R., 20 Cal., 
41, are relied on ; but we are of opinion that they are not in point, as they are 
cases iif which the deficient court-fees were paid in within the time allowed 
by the Court. This is not the case in the present suit. We, therefore, consider 
that the Lower Appellate Court's decision on the question of limitation is correct 
and must be affirmed. 
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The pleader for the appellant, however, argues that the suit having been 
registered, the plaint could' not bo rejected, and the suit dismissed by the 
Subordinate Judge. He cites the case of Huhibul Eossein v. Mahomed Reza, 
(1881) I. L. B., 8 GaL, 192, in support of this plea. But we do not agree with 
the view expressed by the Judges who decided this case. The terms of section 
54 are imperative and mandatory, the wording being ** the plaint shall be 
rejected.’* Then the matter has been considered and a diderent conclusion 
come to in cases decided both in the Allahabad High Court and this Court — See 
Kishore Singh v. Sabdal Singhs (1889) I. L. R., 12 All., 583, and Earman Sing v. 
Cockell, (1897) 1 C. W. N., 670. Moreover, the decision in the case of Hubibul 
Hosscin V. Mahomed Reza, (1881) I. L. R., 8 Cal., 192, seems opposed to the 
rule apparently laid down by section 4, Act XV of 1877, illustrations (a) and (b), 

[379] We do not consider ourselves bound by this decision, or that it is 
necessary to refer the conflicting decisions in Ilubibul Hossein v. Mahomed 
Reza, (1881) I. L. R., 8 Cal., 192, and Karman Singh v. Cockell, (1897) 1 
C. W. N., 670, to a Full Bench, as the rule enunciated in the former case appears 
to us to be an obiter dictum, the case having been disposed of on an altogether 
dififerent point. 

For these reasons, we dismiss this appeal with costs. 

M. R. M. 


NOTES. 

t This was approved in (1907) 34 Cal., 20 as regards the rejection of the plaint. When 
on the date on which the deficient Court-fees were paid, the suit was with in time, the phint 
was not rejected : — (1906) 2 C.L.J., 70 : 9 C.W.N., 844 ] 


[ 27 Cal. 379 ] 

The 6th September, 1899, 

Present : 

Mr. Justice Macpherson and Mr. Justice Wilkins. 


Harnabh Pershad alias Rajajeo Plaintift‘ 

Mandil Dass Defendant." 


Hindu Law — Customary Law — Jains — Power of sonlcss widow to adopt 
a son without pennission of husband — Saraogis — Right of a sonless 
Jain toidow — Limitation Act {IX of 1871), Article 129 — Minority. 

Judicial decisions recognising the existence of a disputed custom amongst the Tains of 
one place are very relevant as evidence of the existence of the same custom amongst the 
Jains of another place, unless it is shown that the customs are different ; and oral evidence 
of the same kind is equally admissible. There is nothing to limit the scope of the enquiry 
to the particular locality in which the persons setting up the custom reside. 

Upon the evidence in the case, consisting partly of judicial decisions and partly of oral 
testimony, it was held that the custom that a sonless Jain widow was competent to adopt 
a son to her husband without his permission or the consent of his kinsmen, was sufficiently 
established, and that in this respect there was no material difference in the custom of the 

* Appeal from Original Decree No. 286 of 1897, against the decree of Babu Harekrishna 
Chatterjee, Subordinate Judge of Sbahabad, dated the 14tb of June 1697. 
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Agarwalla, Ghoreewal, Khandwal and Osvval secfcs of the Jains ; and that there was nothing 
to differentiate the Jains at Arrah from the Jains elsewhere. 

Held, also, that the terms Jain and Saraogi are synonymous. 

A childless Jain widow acquires an absolute right in her husband’s separate property. 

An adoption was made by Af, a Hindu widow, to her husband J in 1854, when the 
plaintiff’s father, the then nearest reversionary heir to J, was alive ; and the adopted son 
B got actual possession of the property loft by J, on the 14th April 1877, under a deed of 
gift executed by M. M died on the Gth [ 880 ] February 1883 ; and B was succeeded by his 
son, the prcs 3 iit defend int. The plaintiff’s father died on the 15th October 1875, and the 
plaintiff attained liis majoriU on the ‘iSth July 1804, having been born on the 29th July 
1873. The plaintiff brought the present suit against the defendant, on the 28th January 
1805, for the recovery of the properties left by J as being his nearest reversionary heir. 

Held, that the suit was barred under Article 129 of the Limitation Act IX of 1871, as 
it involved the setting aside of an adoption made in 1854, having been brought after 12 
years from the date of the adoption, and the period of limitation having commenced to 
run during the life-time of the plaintiff’s father. 

Thk plaintiff llarnabh Pershacl bmuglit febe present suit on the 28th January 
1895, against the defendant Mandil Dass, for recovery of possession of the 
disputed properties, with mesne profits, on the ground that he was the nearest 
reversionary heir of one Jin war Dass, to whom the properties belonged, and 
who died without issue in 1850, leaving a widow, Misri Koer. It appears that 
Jinwar Dass was the son of one Birjpal Dass, who was a grandson of oneMoti 
Lall; and ihat the plaintiff Harnabh Pershad is the son of one Jugmundil 
Dass, who was a great grandson of the said Moti Lall. 

The plaintiff alleged that Jinwar Dass, his widow, and the plaintiff 
himself were all Agarwalla Hindus, governed by the Mitakshara Law ; that 
there was a banking business at Arrah belonging to the father of Jinwar Dass, 
from the income of which considerable properties were acquired, and that 
Jinwar Dass got these ancestral properties by inheritance, and acquired other 
properties himself ; that, on the death of Jinwar Dass, his widow, the said 
Misri Koer, obtained by arrangement one- half of the said properties, which 
share formed the subject matter of the present suit. It was further alleged 
that Misri Koer had only a life interest in the properties inherited from her 
husband, as well as in the properties acquired by her from the income of 
the former properties, such as every childless Hindu widow governed by the 
Mitakshara Law has in the estate left by her husband ; that after the death of 
Misri Koer, Bhagwan Dass, the father of the defendant, and after the death 
ofBhagwan Dass, the defendant himself, took forcible possession of the disputed 
properties, during the minority of tho plaintiff, although they had no legal 
right to the same ; that Jugmundil Dass, the fathei of the plaintiff, 
[381] died on the 15th October 1875, that he, the plaintiff', was born on the 
29th July 1873, and attained majority on tiie28th July 1894 ; and that on the 
date of the death of Misri Koer, whicli was alleged to have taken place on the 
19th February 1883, tho disputed properties devolved on the plaintiff alone as 
heir to Jinwar Dass, and that the cause of action accrued on that date. 

The defendant alleged, amongst other things, that Misri Koer died on the 
Gth Janua-ry 1883, that the plaintiff' was horn in the year 1870, and that, there- 
fore, the suit was barred by the special and general law of limitation. It was 
further contended that Jinwar Dass and all his relations belonged to the Saraogi 
Agarwalla sect of the Jains, and wore governed by the customs and usages 
prevailing among that sect, and subject to them, by the Mitakshara Law, and that 
adoption in the family and in the Saraogi Agarwalla community of Arrah and 
elsewhere governedJ^y such customs and usages, -and not by the Mitakshara 
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Law ; that according to such customs, and under verbal direction given by her 
deceased husband, Misri Koer in 1854 adopted Bhagwan Dass, the father of the 
defendant as son to her deceased husband and to herself in the presence of the 
caste people, including the plaintiff’s father, and since then Bhagwan Dass had all 
along been recognized and treated as thoir son by their relations and caste people 
including the plaintiff’s father and the plaintiff' ; and that after Bhagwan Dass’s 
death the defendant has been similarly recognized and treated, his father and 
himself being in possession of the properties of Jin war Dass and Misri Koer as 
their son and grandson in their own right and not as trespassers. It was also 
alleged that on the 14th April 1877, Misri Koer executed a deed of gift in 
favour of the adopted son, Bliagwan Dass, whereby she divested herself of her 
life interest and absolutely transferred to him all the immoveable properties 
whether left by her husband or acquired by her ; and that as by the customs and 
usages obtaining among the Saraogi Agarwalla sect of Jains, Misri Koer became 
absolute owner of the estate left by Jinwar Dass, the defendant’s father became 
absolutely entitled to the properties under the said deed of gift and also by 
adoption. It was further urged that the suit was barred by limitation, the 
validity of the adoption not having been called into question within the time 
prescribed by law. 

[382] The Subordinate Judge found that the date of the birth of the 
plaintiff, and that of the death of Misri Koer, wore as the plaintiff’s 
stated them, but, deciding all the other issues against the plaintiff, he dismissed 
the suit. 

The plaintiff appealed to the High Court. 

The Advocate' Geanral (Mr. Woodtvffe), Moulvie Mahomed Yiisoof, Babus 
iSarada Charan Milter : Mokabir Sliahay and Moulvie Mahomed HabihtiUah 
for the Appellant. 

Dr. Easli Bohary Gliose, Babus Saligrayn Singh, Makhan Lai, and Seo 
Sanin Lai for the Respondent. 

The judgment of the Higli Court (Macpherson and Wilkins, JJ.) was 
as follows : — 

The parties to this suit are Jains of the Agarwalla class and residents of 
Airah in the district of Shahabad. The suit relates to properties of considerable 
value, which are said to appertain to the estate of Jinwar Dass, who died in 
1850 without issue, hut leaving a widow ^lisri Koer The plaintiff’s case 
is that Misri Koer died on the 19th February 1883 and that he then under 
Mitakshara Law as heir of Jinwar Dass became entitled to all the properties 
claimed. The suit was instituted on the 28th January 1895, and the ])laintiff 
says that he attained majority (21 years) on the 28bh July 1894. 

The defendant says that tlic plaintiff is not the heir of Jinwar Dass, and 
that the suit is also out of time as Misri Koer died on the 0th January 1883, 
and the plaintiff attained majority more than throe years before the date of 
suit. On the merits his case is that according to the custom provalont among 
the Agarwalla Jains, a soilless widow acquires an absolute right to the property 
left by her husband, and can also adopt a son to him without his permission ; 
that in 1854 Misri Koer personally adopted his father Bhagwan Dass reserving 
to herself the life interest and that in 1877 she executed a deed by which she 
gave to Bhagwan all the property which she had inherited from her husband 
or had herself acquired, and that since then, Bhagwan and after his death in 
1893 ho, the defendant, has been in undisputed ]jossession of the same. He 
further says that as a matter of fact Jinwar Das did give verbal permission to 
[ 888 ] Misri Koer to adopt a son, that there was a good and valid adoption 
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whether the Mitakshara Law does or does not apply, and that the plaintiff is 
estopped from denying the adoption as he, his father Jug Mandil, and all the 
kinsmen throughout recognised and treated Bhagwan as the adopted son of 
Jinwar Dass. He also contends that it is not open to the plaintiff now to 
question either the fact or the validity of the adoption made in 1854, as no 
suit was brought to set it aside when the Limitation Act IX of 1871 was in 
force. The existence of the alleged custom and the facts of the alleged adop- 
tion, the permission to adopt, the treatment and recognition, were all denied 
by the plaintiff who said that, if there was any adoption at all, it was an 
adoption by Misri Koer to herself and not to her husband and that the 
defendant could derive no benefit from it. 

On the issues raised to meet all the above mentioned contentions the 
Subordinate Judge in a full and careful judgment found that the plaintiff is 
the nearest heir of Jinwar Dass, and that the suit is in time, Misri Koer 
having died on the 19th February 1883, and the plaintiff having attained 
majority on the 28th July 1894. Deciding, however, all the other issues 
against the plaintiff*, he dismissed the suit. The plaintiff* appeals, and the 
appeal really opens the whole case, for the defendant supports the judgment 
of dismissal by contending that the suit ought also to have been dismissed on 
the preliminary grounds, that the plaintiff* was not the heir of Jinwar, and that 
the suit was out of time under the provisions of the Limitation Act now in force. 
For the plaintiff it is contended — 

(1) That the alleged customs arc not proved and that the Mistakshara 

Law must apply. 

(2) That Misri Koer did not, in fact, adopt Bhagwan Dass, and that, 
even if she did so, the adoption was personal to herself and confer- 
red no title on Bhagwan to the properties now claimed : That 
Jinwar gave no verbal permission to his wife to adopt. 

(3) That Bhagwan was never treated or recognized as the adopted son, 
of Jinwar, and that the supposed acts of treatment and recognition, 
even if they existed, did not create an estoppel. 

[ 884 ] (4) That the suit is not barred under the Limitation Act IX of 
1871, as it was not necessary under that Act to bring a suit to set 
aside the alleged adoption of Bhagwan. 

It will be convenient to deal first with the questions raised by the defendant 
as they are of a preliminary character. We see no sufficient reason for dissent- 
ing from the Subordinate Judge’s conclusion that the plaintiff is the nearest 
reversionary heir of Jinwar Dass. The evidence is certainly very meagre, but 
there are few male members of the family now alive. Comparing, however, the 
evidence of both sides we cannot say that the Subordinate Judge was not justified 
in considering the evidence for the plaintiff* more reliable and sufficient. 
We feel, however, grave doubt whether he was right in finding -that Misri 
Koer died on the 19th February 1883, and not on the earlier date stated by 
the defendant. The reason which the plaintiff gives for remembering the date 
may be more plausible than the reason given by the defendant, but still it 
is very vague and not of much value where the question is one of days. 
Much reliance is placed upon the entry in the death register, but having 
regard to the state in which the book is, and to the evidence of Jung Bahadoor 
Lall in connection with it, we think no weight can be attached to the entry. 
From his evidence it would appear that in 1883 the register was in charge 
of the police, and it is not shown that it was kept under the provisions of Bengal 
Act IV of 1873, or of part VIII of Bengal Act V of 1876, which was the 
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Municipal Act then in force. Apart also from all objections M?hich might be 
taken to the register itself, there is no guarantee for the correctness of the 
date of the death as entered in it. The entry shows that Mir Karim 
Buksh reported the death, but who he was we do not know, and it is 
quite possible that the death may have been reported some time after it 
actually occurred and entered without any particular regard to the date of 
occurrence. The Subordinate Judge seems also to have been under some mis- 
apprehension as to the nature of the entries in the defendant’s books kept 
by Udoy Chand. There is no reason to doubt that the books were regularly 
kept in the course of business. Udov deposes that he made the entries 
[88S] and refreshing his memory from them he gives the date of Misri’s death 
which he certainly could do, if the entries are correct. We do not understand 
the reason which the Subordinate Judge gives for not relying on them and 
no good reason for rejecting them has been suggested to us. We cannot, 
therefore, uphold this part of the decision. The matter is not, however, of much 
importance as we cannot interfere with the decision as to the date on which 
the plaintiff attained his majority, and if that is correctly found, the suit is 
within time, although instituted more than twelve years after Misri Koer’s death. 
If Bamyad Pattak’s evidence is believed, and the Subordinate Judge has 
believed it. there is no doubt about the date of the plaintiff’s birth. The truth 
of his evidence is questioned on the ground that be was not the regular priest 
of the family, and that he is said to have been called when the regular priest 
Bubo Misser was temporarily absent. This may give rise to some suspicion 
but it would not justify us in rejecting his evidence in the absence of other 
evidence to show that it is false. It is said that the plaintiff did not produce 
the certificate under which a guardian was appointed by the Court, and that he 
must be taken to have attained majority at the age of 18 years, but the fact 
that a guardian was appointed by the Court was not questioned in the Court 
below and cannot bo questioned now. 

The most important point in the case is as to the existence of the customs 
relied on by the defendant, and the evidence bearing upon it is very voluminous 
as a great number of witnesses residing at Arrah and elsewhere have been 
examined, some of them at great length. This is not the first occasion on 
which the question of Jain customs has been raised and brought before the 
Courts in India, and before dealing with the evidence it will be as well to see 
how the cases stand. 

In Oovind Nath Roy v. Gulab Chand, (1833) 5 Select Reports, S. D. A., 
Cal., 276, it was held that a Jain widow could adopt a son without the sanction 
of her husband. This was a Moorshedahad case decided in 1833, and the 
decision was apparently based upon the Vyavastha of a Pundit. There was a 
further question which was not decided as to the right of the widow under the 
Jain law to alienate or give away property after [886] the adoption. The 
opinion of the Pundits as to this was conflicting. In Sheo Smgh Bai v. Dakho, 
(1874) 6 N.-W.P., 382, the Allahabad High Court hold in 1874 that the 
Bonless widow of a Saraogi Agarwalla takes by the custom of the sect an 
absolute interest in the self-acquired property of her husband, and that she 
could adopt without the permission of her liusband or the consent of his heirs. 
There was a further question whether on the adoption the estate taken by the 
widow passed to the son as proprietor or whether she could retain the 
ownership. It was not, however, necessary to decide that point. The widow 
had apparently claimed to retain the ownership, at least she had treated the 
adopted son as her successor, but as she and the adopted son were both 
plaintififs and not in contest on the point, the Court made a decree declaring 
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her right to be maintained in possession as proprietor or in the alternative as 
manager on behalf of her infant son. This was a Meerut case. It was appealed 
to Her Majesty in Council and the decree was upheld, (1878) I. L. E., 1 All., 
688 : 2 C. L. E., 193 : L.E., 5 T. A., 87. I shall have to allude to their Lord- 
ships’ judgment later on, but may point out here that the decision was arrived 
at after a great deal of evidence had been taken at Delhi and other places as 
to the custom of the Jains. There appears to have been a conflict of evidence 
as to the extent of the widow’s dominion over the ancestral property of her 
husband, when that property was divided or undivided, but as the suit only 
related to the self-acquired property of her husband, it was unnecessary to 
express any opinion as to the extent of lier right over the ancestral property 
whether divided or undivided. 

In Mauik Chand Golecha v. Jaqat ^oUani Plan Kumari Bibi^ (1889) I, L. 
E., 17 Cal., 518, a Moorshedabad case, it was held that a widow of the Oswal 
Jain sect could, according to the cU'«tom of the sect, adopt a son without the 
authority of her husband. There the family had become Vaishnabs or orthodox 
Hindus, but it was held that this change did not affect the laws and customs 
by which the pei'sonal rights and status of the members of the family were 
governed. 

[387] In Lakhmi Chasid v. Gattoo Bai, (1886) I. L. E., 8 All , 319, an 
Aligarh case, the right of a Jain widow to adopt a son without the permission 
of her liusband or the consent of his lieirs was recognized, and it was held 
that the adoption must be taken to be to her husband. In this case the ques- 
tion was whether the widow could make a second adoption to her husband, 
the son whom she had first adopted having died an infant and unmarried. It 
does not appear that the right to make one adoption to her husband without 
permission was at all disputed, and it may be, for all that appears to the 
contrary, that the right to make the second adoption was disputed as inconsist- 
ent with the Jain customs. The case is not, therefore, of mud) value on the 
questions now raised, nor does it appear to what sect of Jains the parties 
belonged. 

In Bnckehi v. Makhan Lah (IH80) I. L. E., 3 All., 55, a Manipuri case, 
which came before the Allahabad Court on second appeal, the question was 
whether a Jain widow of the Bindala sect, said to be a small one confined to 
a few districts, could by the custom of the sect alienate ancestral property 
be inherited from her husband, and it was held that the custom was not 
established and that the Hindu law must take effect. 

In Shimbhu Nath v. Gayan Chondy (1894) 1. L. E., 16 All., 379, a Saha- 
ranpur case on second appeal to the High Court, it was held that an Agarwalla 
Jain widow had full power of alienation over the non-ancestral property of her 
deceased husband, but that no such power was proved over the ancestral 
property. Edge, C.J., and Banerji, J., seemed to consider that the decision 
in Sheo Singh Bat's case w'as sufficient to prove the custom as regards the 
non-ancestral property in the absence of any evidence to the contrary. 

In Peria Ammani v. Krishna Sami, (1892) I. L. E., 16 Mad., 182, a 
Tanjore case, a Jain widow set up the right to adopt a son without her 
husband’s permission, but it was found that the custom was not proved. From 
the judgment of BEST, J., it appears that the parties to the suit were natives of 
Southern India, whose ancestors had been [ 888 ] converted fo Jainism, and 
it was distinguished on that ground from the case of Bithciirn Lalla v. Soojm 
Mull Laliah (9 Mad Jur., 21). In Mandit Koer v. Phool Chand Laly (1897) 
2 C. W. N., 154, a case from Barh in the Patna district, which is much relied 
on for the appellant, the parties are described as Agarwalla Saraogis of Barh, 
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and a sonlesB widow set up a right by Jain custom to take an absolute interest 
in her husband’s property, and it was found that the custom was not proved. 
The case lias been much r0li6d on as an authority for the proposition that the 
particular custom set up must be proved to apply to the particular place where 
^it is alleged to exist, and that evidence of a similar custom at other places is 
of little or no importance. We are informed that this case is now on appeal 
to Her Majesty in Council. 

Some other cases have been cited in which a special custom of the Jains 
has been set up, hut the custom has been either diHerent to the customs alleged 
in the present case, or there has been no decision upon it. In Chandun Kocr v. 
Padmanath Koer [Exhibits 26, 8, III, BBBBJ " the parties resided as herein 
the Shahabad district. There were two brothers who were said to be joint in 
estate. The elder brother died leaving a widow who got possession of his 
share. The mother of the younger brother, a minor, brought a suit to establish 
the minor’s right to it. The widow of the elder brother opposed the claim on 
the ground that according to the Jain custom it had devolved on her. The 
case was eventually compromised, the elder widow, the defendant, getting a 
life interest in some immoveable properties and an absolute interest in some 
bonds and decrees for money. This was a case of the year 1663. Under the 
Mitakshara Law, if the brothers were joint, the minor brother would have taken 
the v/hole estate. In the present case there is no question of a joint estate. 

In Lalla Mohaheer Pershad v. Kuiidim Koowar^ (1867) 8 W. R., 116, which 
was also a Shahabad case, decided in 1867, a childless Jain widow [389] 
claimed her husband’s share of the property as hers under the law re- 
gulating succession among the Jains, whether the family was divided or 
undivided. The claim was opposed on the ground that the family was un- 
divided. Peacock. C.J., and L. S. Jackson, J., held that there was no sufficient 
evidence to show that the law of succession among Jains was different from 
that of the ordinary Hindu law governing the particular province in which the 
property was situated and which was the law of the Mitakshara. But they 
held that the property being separate the plaintiff was entitled to it under the 
Mitakshara Law as heiress of her husband. It does not appear that any 
evidence of custom was given, but a Vyavastha of a Pundit as to the Jain law 
or custom and which was in the plaintiff’s favour put in. PEACOCK, C.J., 
considered that the Vyavastha was not based on any good authority. This 
case went on appeal to the Privy Council, (1873) L. R., 1 I. A., 55, but no 
question of Jain custom was gone into, ;ind the decision of the High Court was 
affirmed on the supposition that the Mitakshara Law applied. The case has 
been much relied on as an authority for the proposition to which we have 
referred in connection wdth Mandit KoePs case, and it was cited in that case. 
Peacock, C.J., said that the custom sot up must be proved, and that, if it is 
not proved, the law of the locality must prevail. Ho does not profess to deal 
with the question of law of how the custom is to be proved. 

In CJiotay Lull v. Chunnoo Lail, (1878) I. L. R., 4 Cal., 744 : 3 C. L. R., 
465 ; L. R., 6 1. A., 15, a Calcutta case, no question of Jain custom was decided, 
but their Lordships explained the judgment in Sheo Stngh Bafs case, upon 
which it was attempted to put too wide a construction. 

In Bhagvan Das Tejmalw, Bajmal, (1873) 10 Bom., 241, a Jain custom was 
set up by w’hich a son could be made over to a person in adoption by his 

In the Court of the Principal Sudder Axnin of Shahabad and on appeal, in that of the 
District Judge of Shahabad; with the Vyavastha of the Calcutta Pundit, Baidya Nath 
Misra— REP.] 
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relatives when he and his widow were both dead. It was held not to be proved. 
The judgment contains an account of the Jains and their religious views. 

In Bimal Dans v. Sikhar Chand an unreported case, [890] from the 
Shababad district decided in 1879 (Ex. 24), a widow inherited immoveable 
property from her husband and on her death her daughter became the heir. 
On the daughter’s death her husband claimed the property as her heir under a 
custom peculiar to the Jains. It was held that the custom was not established, 
and that the succession must go according to the Mitakshara Law. Oabth, 
C. J., said he was satisfied that the Mitakshara Law was observed in questions 
of inheritance amongst the Agarwalla sect of Jains at Arrah, but this must, of 
course, be taken as having reference to the evidence in the case and the 
particular custom pleaded. 

The cases, therefore, show that for many years past the Jains in different 
parts of India have been setting up a special custom by which they are regulated 
in certain matters relating to succession and adoption, and that at least in 
three cases, two of the Moorshedabad and one of the Meerut district, the 
right of a Jain widow to adopt a son to her deceased husband without his 
permission has been established and recognized. The only case in which the 
right was set up and not established is the Madras case, and that may be 
distinguished for the reasons already stated. In two cases from Meerut and 
Shaharanpur it was found that she acquired an absolute right to tbe self- 
acquired property of her deceased husband, and in one case from the Patna 
district it was held by this Court, without drawing any distinction between 
ancestral and self-acquired property, that no such custom was established 
among the Jains of that locality. 

It is broadly argued on the one hand that this case must be decided on 
tbe local evidence as to the prevalence of the alleged customs in the Shababad 
district without reference to the prevalence of the customs among Jains in 
other parts of the country; on the other, that the Jains not being Hindus in 
religion, the Hindu Shastras, which are founded on that religion, cannot be 
held to apply to them at all ; or at all events that, if the Jains are subject 
to Hindu law, except in so far as it is controlled by their own special custom, 
the existence of the custom, as regards adoption, must now be taken to be 
judicially established, and must be recognized without further proof as appli- 
cable to all Jains. Neither argument appears to us to be sound or consistent 
with the rule, as stated by their Lordships of the Judicial [391] Committee 
in Sheo Singh liais case and explained in the case of Chotay LalL In the 
latter case they say this : The customs of the Jains, where they are relied 
upon, must be proved by evidence as other special customs and usages varying 
the general law should be proved, and that, in the absence of proof, the 
ordinary law must prevail.” They add that the decision in Sheo Singh RaVs 
case did no more than adopt and affirm the law, to be deduced from a long 
roll of cases in India, that when the customs of the Jains are set up, they must 
be proved like other customs varying the ordinary law, and that, when so 
proved, effect should be given to them.” The mere fact that a man is a Jain 
is not, they say, enough to establish the conclusion that the ordinary law did 
not apply to him. 

There is nothing in what their Lordships say to limit the scope of the 
enquiry to the particular locality in which the persons setting up the custom 
reside. The defendant is not setting up a local custom ; his case is that the 
customs relied on prevail amongst all the Jains who are now a scattered 

• [Appeal from Original Decree, No. 118 of 1877, decided by GARTH, O.J., and 
Frinsep, J., on the 21st April 1879-'BEP.] 
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commuoity and that the Arrah Jains have adhered to them. It would be 
impossible to prove the existence of a custom prevalent amongst the Jains 
generally by evidence of a purely local character, hut, if the general custom is 
proved, the question might arise whether the Jains of any particular locality 
had adhered to or departed from it, and that would depend upon the facts and 
circumstances of each case. We consider, therefore, that judicial decisions 
recognizing the existence of a disputed custom amongst the Jains of one place 
are very relevant as evidence of the existence of the same custom amongst the 
Jains of another place, unless, of course, it is shown that the customs are 
different. It follows that oral evidence of the same kind is equally admissible. 
If it were otherwise it would be extremely difficult to say where the line should 
be drawn, east or west of Arrah ! Agra is not very much further on the one 
side than Calcutta is on the other. Moreover the adoption cases, to which 
we have referred, were not decided on the evidence of local witnesses only. 

The plaintiff certainly tried to make the issue a narrow one. His case 
as stated in the plaint and explained by his pleader was that the Agarwallas 
of Arrah were not Saraogis at all, but what [392] he called Hindu Jains, 
who wore governed entirely by the Mitakshara Law, and nearly all his 
witnesses say that the Arrah Agarwallas are not Saraogis. In that view of 
the case evidence of the customs governing the Saraogis would be immaterial. 
It .’s, however, abundantly proved, and the fact is not now disputed, that the 
terms Jam and Saraogi are synonymous, all Saraogis being Jains, and all Jains 
being Saraogis, except perhaps in so far as that term may be used to distin- 
guish the laity from the priesthood. 

The defendant has, apart from the local witnesses, examined on the ques- 
tion of custom a great number of witnesses residents of the districts to the 
west of Arrah and extending up to Delhi and Kurnal, and also witnesses 
residing in Calcutta, Moorshedabad and Gaya to the east of Arrah. These 
include persons of the Agarwalla, Choreewal, Khandwal and Oswal sects of 
Jains. Many of them are persons of position and independence not likely to 
be induced to come forward and give false evidence. The defendant has also 
examined eight witnesses now non-residents of Arrah. Of these one resides 
at Agra, one at Paniput, three at Famchal, and three at Calcutta. We agree 
with the Subordinate Judge that the evidence greatly preponderates, both in 
quantity and value, as to the existence of the custom that a sonless Jain widow 
can adopt a son to her husband without his permission or the consent of his 
kinsmen. Taken in connection with the decisions to which we have referred 
we think it is sufficient to establish that custom. 

The evidence of the witnesses examined for the defendant may be 
said to be unanimous on the point, and shows that there is in this respect 
no difference in the custom of the four classes of Jains mentioned above. 
There are no doubt some minor differences, as to whether the boy must be 
adopted from the same Gotra, as to the ceremonies observed, as to whether 
the members of the different classes can intermarry or eat together, and as 
to the distinction as regards customs and ceremonies between the members 
of the different classes who are Yaishnabs or orthodox Hindus, and those 
who strictly adhere to the religious views of the Jains. These differences 
may, however, very well exist at different places without affecting the 
uniformity of the custom. It is said that many of the witnesses who give 
[898] instances of adoptions by Jain widows at Arrah or elsewhere speak 
from hearsay and cannot also say whether the adoptions were made with or 
without permission. It would not be reasonable to expect deffnite evidence on 
the latter point. If no permission is necessary it is not likely that there would 
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be any discussion on the question whether permission was or was not given* 
It was as easy for the plaintiff to show that permission was given in any 
particular case as for the defendant to show that it was not given, but I think 
the only instance in which it is distinctly said that permission was given is in 
the adoption by Musstt. Tukfcuk Koer at Arrah, and that appears from the 
evidence of the defendant’s witness, Sheo Pershun Lall. As, however, his 
daughter bad married the adopted son, it was perhaps too much to expect that 
by saying that the adoption was without permission, he would shut every 
loophole of escape if the custom to which he spoke was held not to be proved 
and the adoption was afterwards disputed. As Musstt. Tuktuk's husband 
died in 1843, and the adoption does not appear to have been made till about 
1887, it is not very likely that it was made in pursuance of permission. We 
have no doubt that a widespread belief in the custom existed and was acted 
on, and it is a strong and singular circumstance that in the only three instances 
in this part of India in which an adoption by a Jain widow appears to have 
been disputed, the adoption was upheld by the Courts on the ground that the 
husband’s permission was not necessary. 

We see also no reason to dissent from the decision of the Subordinate 
Judge that a childless Jain widow acquires by the other custom alleged an 
absolute right to her husband’s property when it is his separate property, and 
it is not necessary to go any further in the present case. There is in the evi- 
dence no reason for drawing any distinction between ancestral and self* acquired 
property, and we see no ground for distinction. We do not, however, consider 
that the two customs must stand or fall together. They seem to us quite 
independent. The custom by which the widow can adopt without her 
husband’s permission does not in any way depend upon the nature of the estate 
which she takes from her husband. Whether she took an absolute or qualified 
estate, the evidence is uniform that the [39*] adopted son acquires the same 
right to the property as her husband had, although there is some slight differ- 
ence of opinion as to the extent of the control which she may retain over it. 
Even, therefore, if this custom fails, Bhagwan Das, if adopted, acquired a good 
title to the properties. The facts in this case are very similar to those in Shco 
Singh Hat's case, although there is no connection between them either in point 
of time or place. Here, as there, the widow, notwithstanding the adoption, 
reserved to herself the estate, but here she subsequently made it over to her 
adopted son under a deed of gift. It is not necessary to determine in this case 
any more than in Sheo Singh Eai's, whether the effect of the adoption was to 
divest the widow, and it is immaterial, if there was an adoption, whether 
Bhagwan took as adopted son or under the deed during the life-time of 
Misri Koer. 

It is, however, very strongly contended for the appellants that the custom 
of the Jains, whatever they may be in other places, did not apply to the Jains 
of Arrah who are governed in all matters of succession and adoption by the 
Mitakshara Law, and that the conduct of Jin war and other members of the 
family shows that the alleged customs did not prevail. We see in the evidence 
no sufficient foundation for the contention that there is any difference in the 
customs observed at places east and west of Cawnpur. The Arrah witnesses 
and some witnesses of other places were examined at great length as to the 
ceremonies observed on death, marriage, adoption and other occasions, and as 
to tlie worship of Hindu deities with a view to show that there was no real 
difference in those respects between the Jains and the orthodox Hindus. We 
think it is unnecessary to enter upon any criticism of that evidence., It may 
be conceded that in ceremonials the practices vary at different? places and even 
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in Arrah itself, and that the views of some Jains are much stricter than 
those of others. It may be conceded also that their ceremonies in many 
respects approximate pretty closely to those of the orthodox Hindus, although 
this is not confined to Arrah itself. The reason is pretty obvious. The 
Jains have no written shastras and no priests of their own. Brahmans 
are called in to officiate at tlieir ceremonies, and it is only natural that 
they should perform the ceremonies with which they are best [395] 
acquainted. The whole matter may be pretty well summed up in what the 
defendant said when asked according to what custom the marriage would 
be performed, if the bridegroom was a Jain and the hride a Vaishnab. His 
reply was that the officiating priest was a Hindu Brahmin and does what he 
pleases, and that he would do so even if the bride and bridegroom were both 
Jains. But there is this fundamental distinction between the Jains and the 
orthodox Hindus that their belief in the nature of the future state is wholly 
different; a son among the Jains confers no spiritual benefit on the state of 
his deceased father, and the Jains do not believe in or observe the Sradh 
ceremony as it is observed by the orthodox Hindus. Some Jains also may 
worship or do homage to some of the Hindu deities, but they have their sepa- 
rate temples which no orthodox Hindu would enter, and their separate deities 
whom no orthodox Hindu would worship. Mere approximation in the obser- 
vance of ritual or ceremonies does not, therefore, do away with the difference 
which exists between them, and we see nothing to differentiate the Jains at Arrah 
from the Jains elsewhere, as regards the observance of any customs peculiar 
to them or indeed in any other respect, save perhaps this that where the 
Jain communities are lai-ger and more connected there may be less of the 
ordinary Hindu ritual. Of the plaintiff ’s Arrah witnesses four are Agarwalla 
Jains and three are Agarwalla Vaishnabs, and all but one are related to or 
connected with him. They state generally that the Arrah A gar wallas are 
governed in matters of succession and adoption by the Mitakshara Law, but 
their statements are contradicted by the evidence of the defendant’s witnesses 
who are more numerous and on the whole more independent. They give some 
instances of sales or alienations by widows, but in only four instances are the 
deeds produced. These are (1) the will of Sriuns Koer in 1884 (Ex. PP), (2) 
a kobala by Mundir Koer in 1882 (Ex. HH), (3) a kobala of Tuktuk Koer and 
another in 1873 (Ex. Z) and (4) another kobala of hers in 1892 (Ex. V). They 
also give some instances of adoptions by widows, but these are open to the 
observation that some of thorn are comparatively recent and the widow is still 
alive. This is so in the case of Binda Bibi, Mohan Koer and Tuktuk. In the 
two former cases the witnesses can only say they heard there was no permission 
or that C396] they never heard of any permission and they could not be 
expected to say any more. Tuktuk’ s case has been already referred to. One 
witness Nanuk Chand says he was himself adopted by a widow some 13 years 
ago, but his position's not a very high one. Two other adoptions by Malidun 
Bibi and the widow of Mohan Koer are spoken to as having takon place lo’ig 
ago, but the evidence as to tlie former is very vague, and as to the latter the 
evidence of the adopted son, who is said to be still alive but old, would have 
been the best evidence. It is not of course to be expected that there would be 
many instances of Jain widow adoptions in a small community like that of 
Arrah. The evidence on the whole leads us to the conclusion that the customs 
applied to the Jains at Arrah just as much as the Jains elsewhere, and Misri 
Koer was evidently of the same opinion in 1857 when she made and registered 
her will (Ex. D). 

It is said, however, that the conduct of Bhagwan and other members of the 
family is opposed to this conclusion, and shews that the Mitakshara Law applied 
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in every respect. In 1691, at the time of the census, a memorial(Ex. 1) was submit- 
ted to the Bengal Government representing that the Jains ought not to be classed 
in the returns as a people separate from the Hindus. This was signed by 
Bhagwan, his son, the defendant, the plaintiff’s witnesses Nos. 3, 5 and 10, 
and the defendant’s witnesses Nos. 3. 8, 22, 27, 67 and 68. It represents 
that there was no diilerenco between the Jains and the Hindus except on the 
matter of religion, that they observed the Sradh and other Hindu ceremonies, 
that they never had or required any separate law of inheritance, and that, if 
they were going to be distinguished from the Hindus, complications might arise 
in the disposition of their property. No doubt they all agreed in the desire 
that they should not be classed separately from the Hindus as a race, but a 
perusal of the evidence will shew that they cannot be fixed with any knowledge 
of the contents of the memorial which was written in English. It is not true 
that they observed the Sradh in the sense in which the Hindus observed it, 
and it was quite unnecessary to say anything about the law of inheritance. 
The persons who got up tlie memorial have not been examined, and it is easy 
to understand how signatures were obtained, only the direct object of the 
memorial being made known. 

[897] Exhibits 12, 13, 14 and 15 and II, all of the year 1893, have been 
referred to as showing that Bhagwan Das and the defendant always claimed 
to bo subject to the Mitakshara Law, but the defendant admits being subject 
to the Mitakshara Law except as to special matters which were regulated by 
the customs of the Jains. There was no necessity in the matters to which 
those exhibits relate to mention any custom. Then Jinwar Das’s first cousins 
Jago Mohan and Mansubrit Singh were joint in estate. Jago Mohan died in 
1847, leaving a widow Kanta Koer, and after bis death Mansubrit got his name 
registered as proprietor of certain of the joint properties ignoring Kanta Koer. 
So also Jinwar and his brother Munni Lall were joint. Munni Lall died in 1840 
leaving a widow Sriuns Koer. In 1845 Jinwar got his name registered as 
proprietor of certain properties ignoring Sriuns. It is said that these acts are 
opposed to the alleged custom according to which Kanta Koer and 
Sriuns Koer would have respectively taken their husband’s share. That 
would be so in appearance at least if the custom extended to the 
husband’s undivided as well as to his separate property, a question which we 
do not consider it necessary to decide. The acts can bo taken at the most as 
an indication that the rule of survivorship prevailed. But whatever happened 
during the lifetime of the surviving brother, it is clear that after his death 
his widow recognized the widow of the other brother as entitled to a 
share. In 1851 Kanta Koer, Tuktuk Koer and their mother-in-law Munder Koer 
came to an agreement, and divided the property which belonged to Jago Mohun 
and Mansubrit into throe shares each taking one. So also after Jinwar’ s death 
Misri Koer never denied the right of Sriuns Koer to a half share. In 1853 she 
got her name registered for her husband’s half share only, stating that the 
other half belonged to Sriuns. The latter it is true was not satisfied and want- 
ed the whole on the ground that Misri was a childless widow. The two ladies 
were for sometime on bad terms, and in 1864 Misri brought a suit for partition, 
the result of which we do not know. The other three ladies also got involved 
in some litigation, but it is unnecessary to follow all their squabbles as 
we think they have no bearing on the case. In the proceedings to which we 
have*been referred there was no necessity to refer to or rely on [398] any 
customs. It is sufficient to say that after the death of Kanta and Mander, 
Tuktuk seems to have got the shares which they held. In 1870 Sriuns got 
her name registered for the half-share which Jinwa»-and Bhagwan * always 
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admitted to be hers. There is no trace of any further disagreement after that, 
and in 1884 Sriuns made a will by which she gave certain property to Bhagwan 
Dass and the rest to her daughter's sons. She, like Misri, asserted a right to 
deal with the properties as she liked. 

On the first question we find that Misri Koer could, according to the Jain 
custom, adopt a son without her husband’s permission, and that she took an 
absolute right to his separate property. 

On the second question we have no doubt that Bhagwan Das was actually 
adopted by Misri Koer, that the adoption was to her husband, and that Blmg- 
wan acquired a good title to the properties. Whether he did so at once on the 
adoption notwithstanding that Misri Koer professed to retain her right 
to the properties, it is unnecessary to decide. In the documents D, E, F, 
and G, executed and registered by Misri Koer in the years 1867, 1866, 1871 
and 1877, she positively asserts the fact of the adoption and treats him as 
her adopted son. She first makes a will in his favour — then she erects a 
Jain temple, endows property to it, and appoints Bhagwan to be the manager. 
Then she makes over to him absolutely as adopted son money and ornaments, 
and finally she makes over all her property. The evidence shows that Bhagwan 
was brought from Benares when about 8 years old, and that he lived afterwards 
with Misri, severing entirely his connection with his own family. He was of 
Vaishnab parents, and in some of the deeds above referred to she says she 
brought him up as a Saraogi, which was her religion and that of her husband. 
Ex. C shows that the parents parted with the boy ; and when there was a bond 
fide intention to adopt, there is not the least ground for supposing that the 
adoption ceremony considered necessary was not performed. Three witnesses 
swear that such a ceremony did take place in their presence and the Subordinate 
Judge believed them. One of them is Sundar Das, a man of 70, whose sister 
was married to Jinwar Das, and who was certainly in a position to know. The 
[399] other two were also men of mature age at the time of the adoption. 
On the plaintiff’s side there is only one witness, whose age might have been 
10 at the time of the adoption ; the others were all infants or unborn. There 
is not even the negative evidence of persons who could say that they never 
heard of such a ceremony, although they must have known of it, if it had taken 
place. 

It is said, however, that the adoption, if any, was to Misri herself and 
not to her husband. There is not a suggestion in the voluminous evidence in 
this case that when a Jain widows adopts without permission she adopts to 
herself only. Misri herself declared more than once that she made the adoption 
to perpetuate the name and prestige of lierself and her husband, and that is a 
pretty clear indication of what her intention was. The fact that after the 
adoption she still considered herself the owner of the properties affords no 
reasonable indication to the contrary, and the widow in Sheo Smgh Bai's case 
did the same. The transaction must be looked at from the point of view of those 
who were concerned in it, even if it was a mistaken view. It is true that in a 
plaint of 1876 (Ex. 20) Misri described herself as widow and heir of Jinwar, 
that in 1877 (Ex. 37a) Bhagwan described himself as adopted son of Misri 
Koer, widow and heir of Jinwar Das, and that he gave himself the same 
description in certain plaints filed in 1875, 1882 and 1883 (Exhibits 34 — 36). 

In a deposition of 1883 (Exhibit 28) he calls himself, however, the son of 
Jinwar Das, and we find him so described in an earlier document of 1874 
(Ex. BB). These are not, we think, matters of much importance, especially 
when Misri Koer considered, rightly or wrongly, that the adoption did not at 
once divest her. 
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We must admit that we regard with considerable suspicion the evidence 
of the permission to adopt given by tho witnesses, who say they were present 
at the adoption ceremony. It looks like an afterthought to fill up what 
might be a weak place. It is evidence which could not be contradicted, and 
it is very significant that Misri, although she several times mentioned the 
adoption, never referred to it as having been made with permission. This is 
not evidence upon which we should be prepared to act, if evidence is necessary ; 
but the matter is immaterial in view of [ 400 ] the other conclusions at which we 
have arrived, and no Court would we think put a defendant to express proof of 
permission in respect of an adoption made more than 40 years ago and recognized 
ever since. 

A.S regards the third question, Jugmandil, the plaintifi’s father, lived next 
door to Misri Koer ; their houses were only separated by a wall, and Jugmandil 
must have been, according to tho plaintiff’s account, Jinwar’s neared male 
relative. The plaintiff’s mother’s evidence shows that she and Misri were on 
good terms, and that they used to frequent each other’s houses. Sundar Das 
swears that Jugmandil was present at and took an active part in the adoption 
ceremony, and in this respect we see no ground for disbelieving him. Misri 
was not making a surreptitious adoption, and Jugmandil, who was himself a 
Saraogi, may be assumed to know that she was not making an adoption personal 
to herself, .lugmandil must have known of the adoption, and the proba- 
bility is extremely strong that he was, as Sundar Das says, present at the 
ceremony. Bhagwan was married in about the year 1862 to a girl of the Gya 
District. Madho Pershad, who is the brother of the girl’s father, says that ho 
negotiated for the marriage, that Jugmandil took an active part in the negotia- 
tion, and that Bhagwan was married as the son of Jinwar Das. Jugmandil 
was not present at tho marriage which took place some nine or ten months 
after the betrothal, as ho had then gone on pilgrimage. We see no reason to 
disbelieve the evidence of Madho Pershad, and there is no improbability about 
it. In 1866, when Misri endowed property to the Jain temple and appointed 
Bhagwan manager, Jugmandil was one of the persons appointed to be ^ punch, 
and who were to take the management out of Bhagwan’s hands, if he miscon- 
ducted himself. We cannot suppose that Judgmandil was ignorant of this. The 
evidence shows that Bhagwan acted as Samdhi [Dadsali Samdhi— Master of 
the ceremony — Rep.] at the marriage of the plaintiff and his sisters and we 
believe it. He could not have done so in any capacity other than that of Jin war’s 
son. There is also evidence that Bhagwan acted as Kandhya [Kandhya — carrier 
or bearer. — Rep.] at the funeral of members of the family, that he observed 
mourning ceremonies when any mem- [ 401 ] her of the family died, and that when 
he died the plaintiff and others went into mourning in the same way as they would 
have done for a relative. We have no doubt that he was throughout recognized 
as the adopted son of Jinwar and not merely as the adopted son of Misri Koer, 
that he ceased to be a gotra in his own family, and became a gotra of Jinwar. 
We entirely disbelieve the evidence for the plaintiff that Bhagwan was in 
Misri’s house as a gomastha or a manager of her property. The evidence would 
go so far as to show that he was not even adopted by Misri. There is a mass 
of evidence, a good deal of it beyond suspicion, that Bhagwan was generally 
known and regarded as the adopted son of Jinwar. On these facts, especially 
the fact that he took part in the adoption ceremony, and in the marriage of 
Bhagwan, we think Jugmandil would have been estopped from denying the 
adoI)tion. At all events no Court would listen to his objection that the adop- 
tion was invalid because made without tho permission of Misri’s husband, or 
call upon the defendant after 40 years to give proof of that fact. The plaintiff 
cannot be in any better position than his father. 
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We must bold also that the suit is barred under article 129 of the Limita- 
tion Act, IX of 1871, which provides that a suit to set aside an adoption must 
be brought within 12 years from the date of the adoption, or (at the option of the 
plaintiff) the date of the death of the adopted father. That Act was passed by 
the Governor-General in Council on 24tb March 1871, but was not to apply to 
suits instituted before the 1st of April 1873. It was reiJealed by Act XV of 
1877 which came into force on the 1st of October 1877, but the repealing Act 
did not revive any rights which were harred under the Act repealed. Jugmandil 
died on the 15th October 1875. The plaintiff was born on the 29th July 1873,. 
and attained majority on the 28th July 1894. 

The case of Jagadainha Cliaodhrnin v. Dakhina Mohun Roy, (1886) L. 

13 I. A., 84 : I. L. R,, 13 Cal., 308, was brought while the Limitation Act (IX 
of 1871) was in force. Their Lordships, speaking of Article 129, say that the 
rational and probable principle to apply to the [402] Act is that of allowing 
a moderate time within which such delicate and intricate questions as those of 
adoption shall be brouglit into dispute, and that the article must be read as 
striking alike at all suits, in which the plaintiff cannot possibly succeed without 
displacing an apparent adoption by virtue of which the defendant is in posses- 
sion. They add that the expression ‘ set aside an adoption ’ is and has been for 
many years applied to proceedings which bring the validity of an alleged 
adoption under question, and applied quite indiscriminately to suits for posses- 
sion of land and to suits of a declaratory nature. In that case the plaintiff did 
not sue to set aside an adoption, but for the recovery of land of which the 
defendant was in possession as adopted son. It was held that the form of 
pleading was immaterial, and that it was enough, if the case raised the issue 
of the validity or invalidity of an adoption. 

The case of Mohesh Narain Munshi v. Taruck Nath Moitra, (1892) L. R., 
20 I. A., 30 : I. L. R., 20 Cal., 4R7, was brought when the present Limitation 
Act (XV of 1877) was in force, and it raised the question of the validity of an 
adoption made in 1851. Nothing appeared to turn on the question whether the 
defendant was or w^as not in possession as adopted son while time was running 
under the Limitation Act IX of 1871, but it was found that the adoption was 
openly and constantly asserted, and that the plaintiff had full knowledge of it, 
and had acknowledged or acquiesced in the assertion of the right. It was held 
that the suit was barred under Article 129, Act IX of 1871. Their Lordships 
say “ the plaintiff had thus upwards of two years after March 1871, within 
which he might have brought his suit to set aside the adoption, and had notice 
under the statute that the period of limitation of twelve years from the date of 
the adoption would be applicable on the expiry of that time. Accordingly, on 
the Ist April 1873, no such suit having been raised, the plaintiff’s right of 
action was barred.” 

This is not, wo must admit, such a strong case as that, but we have found 
that the adoption was an adoption to Jinwar and not to Misri Koer alone, and 
that Jugmandil knew of it and assisted in it, and wo think that tiie fact that 
Bhagwan did not got actual [403] posse'^sion until 1877 when Jugmandil waa 
dead, makes no difference. 

It is argued that the plaintiff cannot be barred as he claims as heir of 
Jinwar Das on the death of his widow, and that he does not claim through his 
father Jugmandil, that he was not born till after the Ist of April 1873, and 
could not before that date have brought a suit to set aside the adoption. But 
if the time for a suit to sot aside the adoption was running, still less if it bad 
expired, before the plaintiff’ was born, he would not get the benefit of the 
extended time allowed 'to minors under the Limitation Act. Under Article 129 
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time in this case commenced to run from the date of the adoption. A similar 
contention was raised in the case of Siddhessur Dutt v. Sham Chand Nundun^ 
(1875) 23 W. R., 285, and overruled. The decision of the Subordinate Judge is 
in our judgment right, and we dismiss the appeal with costs. There is an issue 
in the case as to which of the properties were ancestral and which self-acquired. 
The matter was not considered in the lower Court nor was there any discus- 
sion upon it before us. 

M. N. R. Appeal dismissed. 


[ 27 Cal. 408 ] 

PRIVY COUNCIL. 

The 17th November and 9th December, 1899, 

Present : 

Lords Hobhouse and Davey and Sir Richard Couch. 


Ah Shain Shoke and others Defendants 

versus 

Moothia Chetty and others Plaintiffs. 


[On appeal from the Court of the Recorder of Rangoon.] 

Contract — Contract of sale — Want of assent — Broker's bought and sold notes. 

To contract through a broker, to sell a quantity of paddy at a price stated, the plaintiff firm 
signed the sold note. This was taken by the broker to the defendant firm, of which a member, 
before signing the bought note, wrote in Chinese characters, not understood by the vendor, 
a term as to quality. This was to the effect that the paddy was to be without yellow grains 
and not wet. 

A part delivery was made of paddy not answering this description. For this the 
defendant firm made a part payment at a reduced rate. Of the [404] rest they refused to 
take delivery, when tendered, because it was not of the quality contracted for. 

Held, that the plaintiffs’ suit for the balance of the pric' of the part delivered, and for 
damages for non-acceptance of delivery of the rest, failed. 

If the plaintiffs — neither they nor their broker understanding Chinese — did not assent to 
the term written by the defendant, then there was no contract entered into to buy. If, on 
the contrary, the plaintiffs had as.sented to that term, then the paddy was not of the quality 
required by the contract. 

Appeal from a decree (16th September 1890) of the Recorder awarding damages. 

The plaintiff-respondents sued the defendant-appellants for the breach of 
an alleged contract of the 6th September 1897 to take delivery of paddy, and 
sued also for the balance of a sum claimed to be due on a delivery of part taken 
under that contract. The arrangement, made through a broker, was for the 
purchase of from 35,000 to 40,000 baskets of paddy, of which 10,9574 
ihaskets were delivered before the 29th September. For this delivery 
Rs. 14,664 were paid, that being less than the price claimed by Rs. 432 now 
Bued for; the defendants having deducted that amount on account of the 
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<][uality of the paddy alleged by them not to be according to the contract. For 
the same reason the defendants refused to take delivery of the rest, which was 
tendered before the 6th October. 

The first defendant, Ah Shain Shoke, to whom the signed sold note was 
taken with the bought note for his signature for paddy of the usual quality, 
wrote upon the bought note, before signing it, words in the Chinese language to 
the effect that paddy with yellow and wet grains would not be taken. When 
the broker returned both the bought and sold notes to the vendors, who did not 
understand Chinese, no notice was taken of any additional term. The paddy 
< 5 ontained yellow grains. 

The facts are stated in their Lordships' judgment. 

The Recorder found that a contract was made through the broker as evidenced 
•by the bought and sold notes for paddy of the usual quality, and that the 
produce delivered and tendered came up to this quality. In effect, his judgment 
was that there was a [405] contract between the parties, not altered by the 
addition of the Chinese words, wliich had represented nothing to the vendors. 

Mr. A. PhiUipSt for the Appellants. — There was error in the Recorder's 
judgment. There had been no completed contract effected by the broker. The 
bought and sold notes should have been evidence of it ; but it was clear that 
the defendant firm had never assented to the proposal made to them to accept 
paddy of the usual quality, without any exclusion of wet paddy, and with yellow 
grains. If, as had been decided by the Recorder, the term as to these things, to 
which the defendants objected, had not been introduced, then the parties were 
not ** ad idem.'* The one party had offered, and the other party had not 
accepted, the offer. The addition of the Chinese characters to the bought note 
had been treated below as not affecting the claim, because they had been 
unintelligible to the opposite party. But either a new term had come in, and 
was, in the event, not complied with, or else there had been no contract at all. 

Mr. TJaldane, Q.C., Mr. F. McCarthy, and Mr. R, S, Giles, for the 
Respondents, argued in support of the judgment below. The complete contract 
was expressed in the broker’s notes, the bought note containing some writing 
in Chinese, unintelligible to the vendors, and to the broker who brought 
back the notes ; and these notes gave no intimation of a new term sought 
to be introduced. 

Thus the sale was established of paddy of the usual quality ; and the 
plaintiffs had fulfilled all that was required of them by their contract. 

Mr. A. Phillips was not heard in reply. 

Afterwards, on the 9th December 1899, their Lordships’ judgment was 
•delivered by 

Sip R. Couch. — The suit in this case was brought by the respondents 
against the appellants for a breach of contract in not taking delivery of a large 
quantity of paddy sold by the [406] former to the latter on or about the 
6th September 1897. The defendants had taken delivery of part of the paddy 
eold and paid Rs. 14,664 on account of it, being Rs. 432 less than the amount 
of the contract price for it, and the plaintiffs claim tliis sum and Rs. 17,448-15-9 
as damages for not taking delivery of the remainder. The defence was that 
the contract was for the purchase of 35,000 to 40,000 baskets of paddy on 
the terms and conditions set out in the written contract embodied in bought 
and sold notes, that the quality of part of the paddy which was taken 
delivery of was objected to, and a reduction of eight rupees per 100 baskets was 
agreed to by the respondents, and the quality of the remainder of the paddy 
which the appellants refused to take delivery of was not according to the contract. 
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The suit was tried before the Becorder of Bangoon and the following facts 
were proved at the trial. The appellants are a firm of Chinamen trading 
in Bangoon under the name of Shain Leong, and the respondents are traders 
and money-lenders carrying on business there. The contract was made 
through a broker named Oothoom an, the price after some negotiation being 
fixed at Bs. 138 per 100 baskets. He had bought and sold notes written by 
one Moideen which were in English and were copied from another contract 
altering the names. The sold note was signed by Bamanathan and Patail, 
two of the respondents, and was then taken aw^ay by Octhooman. He and 
Moideen then went to the defendants' house and gave both the bought and sold 
notes to Ah Shain Shoke, who called a clerk Lok Shain and asked him to read 
the contract. After he had read it, Ah Shain Shoke refused to sign, unless it 
was inserted tlniL yellow and wet grain would not be taken. He wrote on the 
bought and sold notes in Chinese and signed the bought note and gave it to 
Oothoornan who went with Moideen to PataiTs house and gave it to him. It 
had on it in Chinese “ Yellow rice will not be accepted, will not accept if it is 
wet." The respondent did not know Chinese and none of them noticed the 
writing till after the dispute. The paddy contained a sufficient quantity of 
yellow grains to make it not in accordance with the Chinese addition to 
the bought and sold notes, and Bs. 8 per 100 baskets was a reasonable 
reduction to be made in tbe contract price on account of the yellow grains. 
Moothia Chatty, one of the respondents, said in his evidence he [407] did 
not consider the contract as concluded until bought and sold notes were 
signed. He was right in this. They were the only evidence of the contract. 
As signed by the appellants the bought notes contained the term that 
there should be no yellow grains. If the respondents did not assent to this 
and insisted on the sold note signed by them being without that term, the notes 
would not agree and a contract would not be proved by them. If the respond- 
ents did assent they did not perform their part of the contract by offering 
paddy which was free from yellow grains. In either case the decree appealed 
from which gives to them the whole of their claim is erroneous, and their Lord- 
ships will humbly advise Her Majesty to reverse it and order the suit to be 
dismissed with costs. The respondents will pay the costs of the appeal. 

Solicitors for the Appellants : Messrs. Sanderson, Adkin d Lee, 

Solicitors for the Bespondents : Messrs. A,H, Arnold d Son. 

C. B. 


NOTES. 

£ As regards tbe parol evidence rule in respect of bought and sold notes, see also (1904) 31 
Cal.,614 :8C.W.N., 489.] 
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[27 Cal. 407] 

PRIVY COUNCIL. 

The 14th November and 9th December, 1899. 

Present : 

Lords Morris, Davey, and Robertson, and Sir Richard Couch. 

Tara Lai Singh Appellant 

versus 

Sarobar Singh and others Respondents. 

[On appeal trom the High Court at Fort William in Bengal. I 

Land Tenure — Sale of an under-tenure in execution of decrees for arrears of 
rejit — Act VIII of 1865 — Execution — AitachmeM — Sale proclamation — 
Joint interest of three brothers in joint possession validly sold. 

A zemindar brought to a judicial sale an undor-tenure in execution of three ex parte 
decrees obtained by him for arrears of rent thereof, for diUcrent periods. The property was 
held hy three Hindu brothers in joint possession. The zemindar purchased it at the sale. 

At the instance of the zemindar execution had been issued against only one of the 
brothers. Another of them, referring to this, afterwards disputed the validity of the sale, 
and claimed his one-third share, alleging, as the fact was that the decrees h^id not, each and 
all of them, boon against each and all of the three brothers, and that the sale was invalid. 
One at least of the three decrees was against the three brothers, who all understood that 
they were judgment-debtors under the decrees. They bad been served with [408] proper 
notices under Act VIII of 1805, and separate attachments of the land under each decree, 
and separate proclamations of sale thereunder, had been made. 

Held, that tho aslo was a valid one, and operated to transfer the tenure to the purchaser. 
Appeal from a decree (2nd March 1896) of the High Court, reversing a decree 
(30th September 1893) of the Subordinate Judge of Maubhum. 

The appellant represented his father the late Raja Nilmoni Singh Deo 
Bahadur, against whom this suit was brought on tho 2nd June 1890 by 
Gadadhar Singh, who died after the decree of the High Court, in his favour, 
and was now represented by his brother Sarobar Singh, tho first respondent. 

The claim was for a declaration of Gadadhar’s proprietary right and for 
possession of a one-third share of ten villages held, before the proceedings now 
in question, as a jaghir tenure under the Raja by the plaintiff and his two 
brothers Chatradhari Singh (now deceased and represented by his son 
Shumbonath Singh), and Sarobar who were joint in estate. This under-tenure 
had been attached and sold under, and in conformity with, Bengal Act Vlil 
of 1865, in execution of three ex parte decrees for arrears of rent (Act Xof 
1859) obtained by the late Raja against the brothers. The first of these decjees 
was dated 3rd December 1870, and was for rent of the tenure, from April 
1866 to April 1869, against defendants Chatradhari and Gadadhar, the latter 
of whom got this decree afterwards struck off as against him. The second 
decree was dated the 2nd September 1874, for rent from 1870 to 1873 against 
Chatradhari alone. The third decree, dated 13th April 1877, was for rent 
from April 1.873 to April 1876 against the three brothers, together defendants. 

In June 1878 the Raja, holding the three decrees, applied for and obtained 
an order for execution of them agamst Chatradhari alone. Proceedings were 
then taken under Act VIII of 1865, regulating the sale of under-tenures for 
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arrears. Attachment, proclamation of sale, and notices took place. Order 
for sale was made by the Deputy Commissioner as Collector of Manbhum, 
and on the 15th July 1879 the villages were put up for sale in execution of the 
decrees. The Raja became the purchaser for Rs. 7,000, and [409] to him a sale 
certificate was issued on the 28th October 1878. The Commissioner of the 
Division dismissed an appeal from the order of sale, and the Board of Revenue 
confirmed it. 

The question now was whether the execution ending in the sale was valid, 
and rendered it effectual. This had been raised by the issues fixed by the 
Subordinate Judge at Purulia, as well as one of limitation. On this latter 
point only he dismissed the suit as out of time, not having been brought within 
one year, under Act. 12 of Sch. TI of Act XV of 1877. 

On an appeal to the High Court by the Raja a Division Bench (Banerji 
and Gordon, J.l.) considered that the question of limitation did not arise. 
In their opinion the decree-holder had deliberately proceeded against Chatradhari 
alone, and the sale had been caused to be held in the execution case against 
the same defendant only. According to their view there was no valid sale 
of the plaintiff’s interest in the under-tenure brought to sale. They treated the 
objection as not merely technical and decreed the claim. 

Mr. J. D. Mayne and Mr. J, II. A. Branson, for the appellant. — The riglit 
decision would have been to hold that the sale in July 1878 was a sale under 
all the throe decrees and in all the three execution cases. 

If, indeed, there was an objection tenable in favour of Gadadhar’s claim, on 
the ground of the striking off of the decree of 3rd December 1870 as against him, 
there still remained the decree of 13th April 1877 against all the three brothers 
together and the execution case upon that. Thus he remained liable at all events 
in these proceedings. The property might have been lawfully sold under the 
last decree. There had been nothing to limit the execution to Chatradhari's 
interest, or to render any of the proceedings a nullity. The issue of execution 
against Chatradhari alone was passed over, if irregular, in the subse- 
quent proceedings, which made all the defendants fully aware that the 
property was to be sold in exection of all the three decrees againt all 
the three brothers. The proceedings were regularly taken under Act VIII 
[410] of 1865, relating to sales of under-tenures for arrears. In execution 
proceedings the Court would regard the substance of the transaction, and if 
that were sound, as in the present case, a technical irregularity, or informality, 
would not affect the validity of the sale Bissessur Lai Sahu v. Maharaja 
Luchmessur Singh, (1879) L. R., 6 I. A., 233. The execution in this instance 
became valid against all the three in the course of the proceedings, the 
attachment against their land, the sale proclamations, the notices, and the sale 
itself having all taken place. The sale, it was submitted, should have been 
declared valid. 

The respondents did not appear. 

Afterwards, on the 9th December, their Lordships’ jud|{meilt was 
delivered by 

Lord Davey. — The suit out of which this appeal arises was one for posses- 
sion of one-third share of certain mouzahs, the entirety of which had been 
sold by auction in certain execution proceedings in the year 1878. 
A similar suit was commenced by another claimant and the two suits were 
heard together. The validity and effect of these execution proceedings is the 
matter in dispute. The following are the material facts : — 

In and prior to the year 1870 throe brothers named Chatradhari, Gadadhar 
and Sarobar were in joint possession of the mouzahs in question on a jaghir 
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tenure under the late Raja Nilmoni (the predecessor in title of the present 
appellant). The Raja obtained three decrees in the Court of the Assistant 
Commissioner of Purulia : (1) No. 136 against Chatradhari alone for the rent 
of the mouzahs for the Fasli years 1293 — 1295 ; (2) No. 107 against Chatra- 
dhari and Gadadhar (misdescribed as Gungadhur) for the rent for the years 
1297 — 1299 ; and (3) No. 1334 against all three brothers (Sarobar being mis- 
described as Surleswar} for the rent for the years 1280 — 1282. All these decrees 
were obtained ex parte, the defendants in the several actions not appearing. 
On the 3rd June 1879, and after execution proceedings, Gadadhar obtained an 
order for restitution of Suit [411] No. 107 to the Judges’ list for trial, and it 
was ultimately struck out, so far as he was concerned, for default of the plaintiff. 
The decrees in No. 136 and No. 107 wore therefore in effect against Chatra- 
dhari alone, and that in No, 1344 against the three brothers (subject to any 
question as to the misdescription of Sarobar). 

The decroo-holder applied for execution of these three decrees. The execu- 
tion proceedings under No. 1«36 were numbered 225, those under No. 107 were 
numbered 224 and those under No. 1334 were numbered 226. The decree- 
holder appears for some reason to have wished to take out execution against 
Chatradhari alone. Some objection appears to have been made (though the 
Record does not contain the document raising the objection or show by whom 
it was made) and the following orders were passed by the Deputy 
Commissioner : — 

“ Raja of Pachcte, Decree-holder v. Chatradhari Singh and others, Debtors. 

** I am of opinion that the objection, though in point of abstract justice of no real import- 
ance, must in point of be allowed, 

“ (a) In each case when the application has not been made sotting forth the names of 
actual panics the application must be amended. 

“ (6) Pi sep.arate notice of sale f.ir each decree must be made. This notice shall be hung 
up in (1) Mr. Renny’s Court, (-2) in the Collector’s Court, (3) in the Subordinate Judge’s 
Court, (4) in the Court of the Judicial Commissioner to whom a memo in English will be 
sent, (5) in one of the villages on the land, to wit, A.ssonsolc, ^6) in the nearest village to the 
land. 

“(c) The notice shall specify the name of the mouzah and pergunnah in which the 
under-tenure is situated, the rent p.iyablc, viz., Ks. G71 per annum, and the entire amount 
(correctly calculated, and if both arc agreeable admitted by signature of both parties) 
recoverable under the decree under which the under-tenure is to be sold. 

“ (d) In each copy of the notice (the copies for Mr. Renny’s Court and the Collector’s 
Court will be hung up not later than the 20th June) it shall be said that thr sale shall take 
place on the 15th day of July 1878, at noon, m the Cutohery of the Collector. 

“B.W. Morton, D.C. 

“The 16th June 1878.” 

“As the decree-holder does not choose to t.ike out execution against all the persons 
against whom he obtained decrees, and only against Chatradhari Singh, it docs not appear 
to me that he is bound to take out execution against all. He says Chatradhari Singh is the 
only man who has any right. [4il2J Decree-holder know.s his own business best. In the 
notice the claims of all parties will bo givcu, as the law directs this to be done. If the other 
men are real tenure-holders they may protest. I direct that they bo served personally with 
notice of the proposed sale of the under- ten are. 

“ B. w. Morton, D.C. 

“ The 21st June 1878.” 

It appears clearly from the language of these orders that the Deputy 
Commissioner bad the several decrees before him, and that bis order applied to 
each decree, and it must, their Lordships think, be assumed that his orders 
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were complied with and the proper notices were given to the several defendants 
in suit No. 1334 as well as in the other suits so as to bind the interest of all 
these defendants. 

The sale took place on the 15th July 1878, and the decree-holder was 
declared the highest bidder and purchaser of the villages at the price of Es. 7,000. 
It is plain from the rubokari of the Court of the Collector confirming the 
sale that it was made in Execution Cases Nos. 224, 225, and 226. It 
is headed with those numbers. It mentions attachment was made separately of 
the said lands in the several cases numbered separately ; that separate sale 
proclamations were published and that the three records were put up on the 
day fixed for the sale. There can therefore be no doubt that the sale was made 
in suit 1344, and there can be no doubt that the proper notices were given and 
proclamations made to bind all the defendants in that suit. There is no allega- 
tion or proof to the contrary in the present suits. 

A sale certificate was issued to the purchaser on 28th October 1878. 
Before the granting of this certificate the three brothers on the 6th August 
1878 filed a memorandum of objection for the purpose of having the sale set 
aside, and their first two grounds of objection are that the sale was made in 
three separate execution cases in which they were the judgment-debtors 
separately ; each of them not being the judgment-debtor in each of these 
decrees. They also made objections to the regularity of the proceedings on the 
sale and raised certain questions as to the disposal of the purchase money. 

The appeal of the judgment-debtors was dismissed by the Commissioner, 
and his judgment appears to have been confirmed by the Board of Bevenue. 
Their Lordships do not think that this [413] judgment can be regarded as 
res judicata in the present suits, if, as the High Court has held, there was no 
sale of anything but Chatradhari’s interest, but the proceedings are important 
as showing that the three brothers understood that the sale was in all three 
decrees, and that they were all judgment-debtors and the property had been 
sold in execution of at least one judgment against them all. They also show 
that Sarobar recognised himself as the person sued, notwithstanding the 
mistake in his name on the record of 1344. 

The present suit was commenced on the 2nd Juno 1890, and in his plaint 
the plaintiff alleged that the property was sold under decree No. 107 and the 
execution case 224 (without mentioning the other decrees and execution cases), 
and that inasmuch as that decree had been sot aside, the sale on execution 
of it was void as against him. Their Lordships have already intimated the 
grounds upon whicli this contention cannot be maintained. The High Court 
have however held that having deliberately elected to execute the decrees 
against Chhatradhari alone, and having after the sale cliosen to have the sale 
treated as made in execution 224, the decree- holder cannot he allowed to 
treat the proceedings differently and support it as a sale of the interests of 
all three brothers. Their Lordships cannot accede to this reasoning. The 
learned Judges do not seem to have thought tliat if the sale took place and is 
to be treated as having taken place in execution No. 226, the sale would not 
be valid, but they seem to have thought that the decree -holder and the present 
appellant are in some way estopped from treating the sale as made under 
execution No. 226. It is not, however, a question of estoppel but of fact, and 
on this point their Lordships need not repeat what they have said. There can 
he no estoppel when the truth of the matter appears, as it does in the present 
case, oA the face of the proceedings. And it is plain from their memorandum 
of objections that Gadadhar and Sarobar were not deceived as to the facts or 
prevented by any misstatement of the Eaja from asserting any rights they may 
have conceived themselves to possess. On the whole their Lorships cannot find 
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on this record that either in form or substance any injustice was done 
to Gadadhar or Sarobar an(3 they hold that the sale passed the entirety of 
the property. 

[414] Tliey will therefore humbly advise Her Majesty that the order 
appealed from be reversed, and the appeal to the High Court be dismissed, the 
parties bearing their own costs as in the first Court. As this is a pauper case 
there will be no costs of the appeal. 

Appeal allowed. 

Solicitors for the Appellant : Messrs. T. L. Wilson d‘ Co. 
a B. 


NOTES. 

t Interest, not dccliircd by decree was held payable by estoppel in (1904) 28 Bom., 393 ; 
I Bom. L.R.,417.] 


[27 Cal. 414] 

APPELLATE CIVIL. 

The 4th December^ 1899. 

Present : 

Mb. Justice Rampini and Mr. Justice Wilkins. 

Suja Uddin Petitioner 

versus 

Beazuddin and another Opposite Party.'' 

Appeal — Order rejecting an application for restoring to the file an application to 
set aside a sale in execution of a decree — Civil Procedure Code 
(XIV of 188:^), ss. 311, 688 (8) — Execution Proceedings — 

Dismissal for default. 

No appeal lies from an order rejecting an application to restore to the file an application 
to set aside a sale under s. 811 of the Civil Procedure Code, which has been dismissed 
for default. 

In each of these cases, the petitioner Suja Uddin applied under section 311 
of the Civil Procedure Code to sot aside a sale in execution of a decree. He 
failed to appear, and the application was dismissed for default. He then applied 
under section 623 of the Civil Procedure Code to restore the application to tho 
file, but that application was also dismissed by the Munsif. The petitioner 
then appealed to the District Judge, who held that no appeal lay. He then 
appealed to the High Court. 

Babu Jatra Mohan Sen for the Appellant. 

Babu Digamber Chatterjee for the Respondents. 

[416] A preliminary objection was taken that no appeal lay in each case. 

• Appeals from orders Nos. 69 and 74 of 1899 against tho order of J. Windsor, Esq., 
District Judge of Burd wan, dated tho 11th ot January 1899, affirming the order of Babu 
Kaderoswar Moitra, Munsif of Burdwan, dated the 14th of October 1898. 


18 OAL.— 114 
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The judgment of the High Coart (Rampini and Wilkins, JJ.) Mras as 
follows : — 

A preliminary objection has been raised to the hearing of these two appeals 
(Nos. 69 and 74 of 1899), namely, that no appeals lie; and in support of this 
contention the case of Jiaja Pudmanund Singh Bahadoor v. Doorqa Pershad 
Doohey, (1899) 4 C. W. N., 39, recently decided in this Court has been cited. 
We think that the facts of the present appeals are similar to the facts of that 
case, and on the authority of this ruling and also of the rulings Ningappa v. 
Sangawa, (1885) J. L. K., 10 Bom., 433. and Baja v. Strmivasa, (1888) I.L.R., 
11 Mad., 319, we dismiss these appeals with costs, which we assess at two 
gold mohurs in each case. 

M. N. B. Appmls dismissed. 


MOTES. 

[In (1914) 19 C.W.N., 25, a similar case, the decision was similar. See also (1906) S 
C.L.J., 27G ; (1907) 10 O.C., 353.] 


[27 Cal. 415] 

The 24th November, 1899. 

Present : 

Sir Francis William Maclean, K.C.I.E., Chief Justice, 

Mr. Justice Banerjee, and Mr. Justice Harington. 

Gahar Khalipa Bipari and another (Judgment-debtors,) Appellants 

versus 

Kasi Muddi Jamadar Decree-holder.'^ 

Civil Procedure Code {Act XIV of 1882), section 244 —Question for Court 
executing decree — Question between decree-holder and judgment- debtor 
as to saleability or otherwise of an occupancy holding. 

Under section 244 of the Civil Procedure Code the question as to the saleability or other- 
wise of an occupancy holding between the decree-holder and judgment-debtor can be deter- 
mined in the execution proceeding. 

Durga Charan Mandalv. Kali Prasanna Sarkar, (1899) 1. L. R., 26 Cal., 727, and 
Bhiram AH Shaik Shikdar v. Gopi Kanth Shaha, (1807) I. L. R., 24 Cal., 356, referred to. 

[418] This appeal arose out of an application for execution of a decree. One 
Kasi Muddi Jamadar obtained a decree for rent against Gahar Khalipa Bepari 
and another, and in execution of that decree attached certain immoveable 
properties of the judgment-debtor. The defence was that the properties could 
not be attached and sold, inasmuch as they were occupancy holdings, and not 
transferable by custom. The Court of First Instance having held that under 
section 244 of the Civil Procedure Code the judgment-debtors could not raise 
the question of saleability or otherwise of an occupancy holding in the execution 
proceeding, allowed the application. On appeal the learned District Judge 
confirmed the said decision. Against this decision the judgment-debtor 
appealed to the High Court. 

* Appe:U from Order No. 168 of 1899, against the order of B. 0. Mitter, Esq., District 
Judge 6f Faridpur, dated the 26th of February 1899, affirming the order of Bahu Ashini 
Kumar Guha, Munsif of that district, dated 27th of July 1898. 
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Babu Surendra Chunder Sen for the Appellants. 

Moulvi Serajid Islam fop the Respondent. 

The judgment of the High Court (Maclean, C.J., Bankrjee and 
HarINGTON, J.T.) was as follows : — 

Maclean, C.J. — The learned Judge in the Court below has stated with 
accuracy what the question in this case is. First, he says, the question is, 
whether as between the decree-holder and judgment-debtor, the question 
of the saleability, or otherwise, of an occupancy holding can be determined in 
the execution stage under section 244 of the Code of Civil Procedure, and his 
conclusion is — it is stated at the end of his judgment — that “ the point now 
under discussion could not be raised by the appellant tenant ; or in other 
words, the question did not properly arise.'* I have the misfortune to differ 
from the learned Judge. It seems to me clearly a question arising between the 
parties to the suit, a question arising between the decree-holder and the 
judgment-debtor in the suit, in which the decree was passed and relating 
to the execution of the decree. This view is consistent with that held by this 
Court in the cases of Durqa Charan Mandat v. Kali Prasanna Sarkar, (1899) 
I. L. R., 26 Cal., 727; Bhirayn Ali Shaik Shikdar v. Gopi Kanth Shaha, 
(1897) I. L. R., 24 Cal., 355. The appeal must be allowed, and the case 
remitted to the lower Court for retrial with this intimation of our opiniou. 
[417J We assess the hearing fee at two gold mohurs ; the costs to abide the 
result of the remand. 

Banerjee, J. — I concur. 

Harington, J. — 1 concur. 

S. C. G. Appeal allowed ; case remitted* 


NOTES. 

[See also (1905) 9 C.W.N., 97‘2. ] 


[ 27 Cal. 417 ] 

The 30ih November, 1 899, 

Present : 

Sir Francis W. Maclean, K.C.I.E., Chief Justice, Mr. Justice 
Banerjee, and Mr. Justice Harington. 

Bhoopendra Narain Dutt and others Plaintiffs 

versus 

Romon Krishna Dutt Principal Defendant.^ 

Bengal Tenancy Act (VIII of 1886), sections 62, clause (6*) and 188 — Abatement 
of rent — Suit for rent by several joint landlords against one of the 
joint tenants, whether in such a suit the tenant can claim 
abatement of rent — Tenant, Meaning of. 

The expression “ tenant*’ in section 52 of the Bengal Tenancy Act does not include the 
case of a mere oo-sharer tenant who has only a fractional share in the tenure : it means the 
tenant of the tenure and not one of many tenants. 

'Appeal from Order No. 449 of 1896, against the order of Babu BulloramMullick, Subordi- 
nate Judge of 24-Pergunnahs, dated the 8th of September 1898, reversing the order of Babu 
Shyama Churn Ghucker butty, Munsif of Baruipur, dated the 15th of March 1898. 
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In a suit for rent, brought by some of soveral joint-landlords against one of several joint- 
tenants for recovery of the plaintiff’s share of the rent payable on account of the defendant- 
tenants* share of the tenure under a previous arrangement, such tenant-defendant cannot 
claim abatement under the provisions of section 52 of the Bengal Tenancy Act. 

This appeal arose out of an action brought by the plaintiffs for recovery of 
their share of the rent payable by the defendant. The allegation of the plaintiffs 
was that they were the part proprietors of a certain taluk, and that the defend- 
ant was one of the joint-tenants of the tenure in respect of rent which was 
claimed, and that by an arrangement the defendant used to pay his share of the 
rent separately , that he failed to pay the rent and hence the suit was brought. 
The defence inter alia was that the actual quantity of land held by the defend- 
ant was much less than what it was stated to be by the plaintiffs, and that 
therefore the defendant was entitled to an abatement of rent upon measurement. 
The [418} Court of First Instance disallowed the objection of the defendant 
and decreed the plaintiffs’ suit. On appeal, the Subordinate Judge reversed the 
decision of the first Court. Against this decision the plaintiffs appealed to 
the High Court. 

Dr. Ashutosh Mukerjee for the Appellant. 

Mr Caspersz and Babu Didhu Bhusan Ganguli for the Respondent. 

The following judgments weredelivered by the High Court (Maclean.C.J., 
Bakekjeb and Harington, JJ). 

Macleaili C. J. — In this case certain persons, as landlords, granted a lease 
of certain immoveable property to certain persons as tenants. By an arrange- 
ment between some of the co-sharer landlords and one of the co-sharer tenants 
who was entitled to a fractional share in the tenure, the latter has paid 
for many years past his share of the rent to the co-sharer landlords I have 
referred to, who are now suing him for arrears of his share of the rent. The 
co-sharer tenant now sets up for the first time, and after this long period of 
payment, that he is entitled to a reduction of rent in respect of a deficiency 
existing in the area of his tenure as compared with the area for which rent 
has been previously paid by him, and claims the benefit of section 52, sub- 
section (5) of the Bengal Tenancy Act. The question we have to decide is 
whether or not, as a mere co-sharer in the tenure, he is entitled in this suit 
to which neither the other co-sharer landlords nor the other co-sharer tenants 
are parties, to ask for a measurement, and to obtain any reduction, if any 
deficiency be proved. The Muusif has held that he is not so entitled ; the 
learned Subordinate Judge has reversed that decision ; hence the present 
appeal by the plaintiffs, who are the fractional landlords. 

The solution of the point turns upon what is the true meaning of the 
expression " every tenant ” in section 52 of the Bengal Tenancy Act ; whether 
it applies only to a tenant of the entire tenure, or whether it includes a tenant 
who has only a fractional interest in the tenure and who claims the benefit of 
the section in a suit constituted as is the present. In my opinion the question 
ought to be answered in the negative. 

[419] It has been held in this Court — lam referring to the most recent 
decision in thetase of Baidya Nath De Sarkar and another v. Him and others, 
0897) I. L. R., 25 Cal., 917 — that a fractional shareholder, I mean one of 
several joint-landlords owning a share, cannot bring a suit for enhancement 
of rent. That decision doubtless turned to a considerable extent upon section 
188 of the Act, but it is difficult to see why the principle, which evidently 
underlies section 188, should not apply to the converse case of a co-sharer 
tenant claiming the benefit of section 52 in a suit such as the present. 
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In my opinion the expression “tenant” in section 62 does not include the 
case of a mere co-sharer tenant who has only a fractional share in the tenure ; 
it means the tenant of the tenure, not one of many teniints. To hold that, in 
a case of this class it applied to a co-sTiarer tenant would result in much 
confusion, and almost endless litigation. For, if such were the true construc- 
tion, every co-sharer landlord and every co-sharer tenant might possibly bring 
separate suits under this section. That can scarcely be. This view inflicts no 
injustice upon the co-sharer tenant, who can bring a suit under sub-section (b) of 
section 52 of the Act for the purpose of having the rent reduced on the ground 
of deficiency in the area, if, as I think he must, he make all the joint-landlords 
and all the joint-tenants parties to the suit. 

On those grounds 1 consider the view taken by the Munsif was right, and 
that this appeal must be allowed with costs. 

Banerjee, J. — I am of the same opinion. The question raised in this suit, 
which was brought by some of several joint-landlords against one of several 
joint-tenants for recovery of the plaintiff-landlords’ share of the rent payable 
for the defondant-tenant’s share of the tenure under a previous arrangement, is 
whether the tenant defendant can claim abatement under the provisions of 
section 62 of the Bengal Tenancy Act in such a suit. The first Court answered 
that question in the negative and gave the plaintiffs a decree at the old rate of 
rent. On appeal by the tenant-defondant, the Lower Appellate Court has 
answered the question in the affirmative, reversed that decree, and remanded 
the case to [420] the first Court. And against this decision of the Lower 
Appellate Court the present appeal has been preferred by the plaintifis. 

The contention on behalf of the tenant-defondant was that he was entitled 
to abatement of rent under clause (6) of sub-section 1 of section 52 of the 
Bengal Tenancy Act. That clause provides chat “every tenant shall be entitled 
to a reduction of rent in respect of any deficiency proved by measurement to 
exist in the area of his tenure or holding as compared with tiie area for which 
rent has been previously paid by him,” &c., &c., and the question is whether 
the term “tenant” there includes one of several joint-tenants, the term rent, 
“any portion of the rent” antf the terra “tenure” a share of a tenure. 

Evidently the language of the section is in favour of the appellants’ view. 
Then is there anything in reason or justice which would support the defendant's 
contention and justify our holding that a tenant-defendant in a suit like the 
present is entitled to claim the benefit of tliis clause. The only reason 
which the learned Counsel for the respondent has been able to point out is, 
that if his contention be not accepted, then the result will be that great difficulty 
will be thrown in the way of a tenant’s obtaining abatement of rent when he 
is circumstanced as the defendant is in the present case, whore ho is one of 
several joint-tenants bolding a tenure under several joint-landlords, wlio have 
been in separate receipt of rent. But 1 do not think there is anv real hard- 
ship in the case, so far as tlie tenant-defendant is concerned. It is always 
open to him to bring a suit for abatement of rent, making all the joint-land- 
lords, and his co-sharers in the tenancy parties to the suit ; and he can obtain 
abatement, if his case is well-founded. On the other hand to accept the 
respondent’s contention as correct would result in much inconvenience and 
many anomalies. For, in that case the plea of abatement may be raised in 
every one of the suits, which the several joint-landlords may bring against the* 
several joint-tenants, and as the judgment in none of these suits would b& 
evidence in any of the others, the Court will have to try the question of 
abatement as often as there are suits brought, and it may be, with as many 
varying results, according to the nature of the evidence adduced in each case. 
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The contention on behalf of the appellants, therefore, is in accordance not 
[421] only with the words of the section relied upon, but also with the spirit 
of the law and with reason and justice. 

I may add that, so far as the landlord’s right to claim enhancement or 
increase of rent is concerned, that right can be claimed only in a suit brought 
by all the joint-landlords. It is true that under the Bengal Tenancy Act that 
is so under the express terms of section 188 of that Act ; but under the law as 
it stood before the passing of the Bengal Tenancy Act, the rule was the same, 
and the rule was based upon considerations of justice. And if that was so, 
there is no reason why similar considerations should not be given effect to in 
the converse case of a tenant seeking to obtain against one of several joint 
landlords abatement of rent, though such a case may not be provided for by 
any express provision of the Tenancy Act applicable to it. 

Harington, J. — I am of the same opinion. In the absence of any express 
power given under the Act to a person having a share in a tenancy to exercise 
the rights which are given by the Act to a tenant, I think that the principle 
which obtains in the case of a joint-landlord being unable to sue except 
lointly must obtain. I can see no difference in principle and for that reason 
I think this appeal must succeed. 

S. C. G. Appeal allowed. 


[27 Cal. 421] 

The 28th November ^ 1899. 

Present : 

Sir Francis William Maclean, K, C. I. E., Chief Justice, Mb. Justice 
Banbrjee, and Mr. Justice Harington. 

Deno Nath Santh Plaintiff 

versus 

Nibaran Chandra Chuckerbutty and others Defendants.’" 

Interest — Mortgage Bond — Failure to pay on due date — Stipulation for the 
payment of enhanced interest from date of default till date of realiea- 
tion. Whether such stipulation is a penalty where a sum is 
mentioned in the contract as the amount to be paid in 
case of a breach of the contract — Contract Act 
(IX of 1872), s. 74. 

In » mortgage bond where the parties are adults, the provision as to interest was to the 
following efiect : ** On account of interest of the said sum [422] of money, you shall take 

• Appeal from Appellate Decree No. 132 of 1898, against the decree of Babu Rajendra 
Kumar Bose, Subordinate Judge of 24-Pergutiriahs, dated the 15th of December 1897, modi* 
fying the decree of Babu Shama Kanta Nag, Munsif of Diamond Harbour, dated the 22Dd of 
May 1897. 
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the profits of the said lands, and I will pay Bs« 20 per annum as the balance of interest from 
year to year by getting the said amount endorsed on the back of this document ; and if I fail 
to do so, then at the end of the year the said amount of interest shall bo added to the prinoi* 
pal ; and for the total amount whatever it will bo 1 will pay up to the date of repayment at 
the rate J anna per rupee per mensem.” 

Heldj that inasmuch as what was specified in the contract was only the enhanced rate 
of interest, while no definite amount was specified as being payable in the event of a breach, 
nor could it be said that the amount, though not expressly stated in definite terms, was an 
ascertainable and definite amount which could become payable at the date of the breach, 
the stipulation for the payment of enhanced interest did not come within the scope of s. 74 
of the Contract Act. 

Mackintosh v. Crow, (1883) I. L. R., 9 Gal., 689, and Wallis v. Smith, (1882) L. R., 
21 Ch. Div., 243, referred to. 

This appeal arose out of a suit for redemption. The plaintiff, who was the 
purchaser of the equity of redemption of an usufructuary mortgage, deposited a 
certain sum of money in Court to the credit of defendant No. 3, the mortgagee, 
being the principal and interest due upon the mortgage bond, and prayed that a 
decree for redemption bo made. The defendant No. 3, on the other hand, urged 
that he was entitled to got more money than what was deposited by the plaintiff, 
the stipulation for interest in the bond being enforceable in law. The 
stipulation was to the following effect : — 

” On account of interest I will pay annually Rs. 20 left after deduction of the proceeds 
of the said lands, and get the payment endorsed on the back of this document ; if I fail to 
do BO the said money on account of interest shall bo considered as principal, and 1 will pay 
interest cn the total amount of money, whatever it will be, at the rate of half-anna per rupee 
per mensem up to the time of payment.” 

The Court of First Instance, relying upon the case of Batdnath Das v. 
Shamanand Das, (1894) I. L. B., 22 Gal., 143, held that the stipulation to pay 
compound interest was not enforceable by law, and gave the plaintiff a decree. 
On appeal, the learned Subordinate Judge reversed the decision of the first 
Court. Against this decision the plaintiff appealed to the High Court. 

[423] Babu Saroda Charn Mitter and Babu Shyma Prasanna Mozumdar 
for Appellant. 

Babu Gharu Chunder Ghose for Respondent. 

The judgment of the High Court (Maclran, C. J., Banbkjee and 
HaBINGTON, JJ.) was as follows: — 

Maolean, C.J. — The question in substance which we are called upon to 
decide is whether, or not, we should allow to the mortgagee, under the mort- 
gage, which is set out in the Paper Book, a less amount in the shape of interest 
than he alleges is stipulated for by the contract, and we are asked by the 
mortgagor to do this by putting in force the equitable principles of section 74 
of the Contract Act. 

The parties in this case are adults, they made their own bargain, and 
as regards interest, the contract runs in these terms : “ On account of interest 
of the said sum of money, you shall take the profits of the said lands, and I 
will pay Rs. 20 per annum as the balance of interest from year to year by 
getting the said amount endorsed on the back of this document, and if I fail 
to do so, then at the end of the year the said amount of interest shall be added 
to the principal ; and for the total amount whatever it will be I will pay up to 
the date of repayment interest at the rate of i anna per rupee per mensem.” 

It is urged for the appellant that che provision for the payment of this 
additional interest is, upon the construction of the document, a penalty, and 
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that, being a penalty, it is open to the Court, under the provision of thesectioQ 
to which I have referred, to give a less amount than that stipulated for by way 
of reasonable compensation. 

The question of whether in cases of this class the payment which is stipu« 
lated for is by way of penalty or of liquidated damages is often a somewhat 
perplexing one, as is illustrated by the variety of authorities upon the point in 
the Courts of England ; but section 74 of the Contract Act was intended, as I 
understand, to do away with the distinction between a penalty and liquidated 
damages as was pointed out by Mr. Justice WILSON in the case of Mackintosh 
V. Croio, (1883) I. L. li., 9 Cal., G89. and to determine the perplexity. I am 
not quite satisfied that the latter result has ensued. 

[424] Now, upon the best consideration that I have been able to give to the 
construction of the mortgage in this case,— and in each of these cases, the 
decision of the question depends, in effect, upon the construction of the 
document, and upon ascertaining what the parties really intended by it — I do not 
think that the provision can bo regarded as a penalty. The bargain may have 
been a stringent one, but the parties made it, and they were competent to make 
it, and the language to my mind only shows that in certain events, and under 
certain circumstances, a certain amount of interest was to be paid. Unless 
this is to bo regarded as a penalty — avie>v I have negatived — this is not a 
“ sum named in the contract as the amount to he paid in case of such breach,” 
and section 74 does not apply. As was pointed out by Sir George Jessel, 
Master of the liolls, in the case of Wallis v. Smith, (1882) L. K., 21 Ch. Div., 243, 
Courts of Law should be chary about interfering with the contract made by the- 
parties. His Lordship says • “ It is of the utmost importance, as regards 
contracts between adult persons not under disability, and at arms length that 
the Courts of Law should maintain the performance of the contracts according-, 
to the intention of the parties ; that they should not overrate any clearly 
expressed intention on the ground that the Judges know the business of the- 
people better than the people know it themselves.” 

In this view I do not propose to go through the rather numerous, 
authorities to which our attention has been directed, and for the simple reason 
that each of these cases depends upon the actual language used in the contract, 
and what, upon the construction of that language, was the true bargain^ 
between, and intention of, the contracting parties. Whilst I do not propose 
to go through those authorities, I may perhaps say that I agree in the view of 
the law as laid down by Mr. Justice WILSON in the case of Macktritosh v. Grow, 
(1883) I. L. R., 9 Cal., 689, to wdiich I have already referred. Upon these 
short, but 1 think, sufficient grounds, the appeal fails and must be dismissed 
with costs. 

Banerjoe, J. — I am of the same opinion. We are asked by the learned 
Vakil for the plaintiff -appellant, to hold that the [425] stipulation relating to 
the payment of interest at an increasod rate is not enforceable, first, because 
the case comes within the scope of section 74 of the Contract Act, and the 
creditor is entitled, not to the sum named in the contract, but only to reasoD- 
able damages, and, secondly, because, even if the case did not come within the 
scope of that section, still, having regard to the nature of the contract, we should 
hold upon equitable principles that it is not enforceable, and that the 
mortgagee is entitled only to reasonable compensation. 

In support of the first branch of the contention the cases of Kala Chtsnd 
Kyal V. Shih Chunder Boy, (1892) I. L. R., 19 Cal., 392, Bamendra Boy 
Chov'dhury v. Serafuddin Ahmed, (1898) 2 C. W. N., 234 ; and Manoo Bepariy, 
Durga Chum Saha, (1898) 2 C. W. N., 333, are especially relied upon, and ia 
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support of the second branch of the contention the case of Pardhan Bhiikhan 
Lai V. Narsing Dyal, (1898) I. L. R., 26 Cal., 300, is cited. 

I am of opinion that the stipulation for the payment of enhanced 
interest in this case does not come within the scope of section 74 of the 
Contract Act, for this simple reason that here no sum is named in the 
contract as the amount to be paid in case of a breach of the contract. 
What is specified in the contract is only the enhanced rate of interest, but no 
definite amount is specified as being payable in the event of a breach. Nor can it 
be said that the amount, though not expressly stated in definite terms, is an 
ascertainable and definite amount which would become payable at the date of 
the breach. If the provision had been that interest would be charged ai the 
enhanced rate, not merely from the date of default in payment but from the 
date of the original loan, then it might be said that so far as the increased 
interest between the date of the loan and tiio date of default was concerned, 
that was a definitely ascertainable amount which became payable on the date 
of the breacli of the contract. But here there is no such provision : the 
increased rate of interest is claimable only from and after the dato of default 
in payment. 

[426] ft was argued that in the case of Knla Chand Kyal v. Shib Chunder 
Roy, (1892) I. L. R., 19 Cal., 392, the interest at the enhanced rate accruing 
due subsequent to the date of default was held to come within the scope of 
section 74 of the Contract Act, but that was only because it was considered by 
the majority of the Full Bench to be a part of the whole amount that became 
payable on the broach of the contract, the other part being interest at the 
enhanced rate that had become payable in regard to the period between the 
dato of the loan and date of default. This is what Mr. Justice PiGOT, whose 
judgment was concurred in bv the majority of the Full Bench, said in his 
judgment : “ Upon the second question I think that when the provision in the 
contract in question amounts to a provision for a penalty (or which is the 
same thing, stipulated for a sum in case of breach within the meaning of 
section 74), that that goes to the whole sum which may accrue due under the 
provision, although it may be that by non-payment for an indefinite time the 
aggregate amount ultimately payable may greatly exceed the amount — the fixed 
ascertainable amount — to be due at time of default. I think they cannot be 
separated, and that section 74 applies to all, that is, that it applies to the 
money claimed at the increased rate of interest from the date of the bond 
until realisation.” But the reason for the application of that principle, which 
consisted in a part at least of the amount claimable being already due and 
ascertainable at the date of the default, is wanting in this case, there being no 
provision that the enhanced interest is to be recoverable from any date anterior 
to the date of default. 

In the two cases cited from 2 C. W. N., this distinction is expressly pointed 
out, and the learned Judges in those two cases held that they came within 
the scope of section 74, because they were of opinion that under the terms of 
the contract they had before them, the increased rate was claimable, not 
merely from the date of default, but from the date of the loan. 

Then, as to the second branch of the contention urged on behalf of the 
appellant, it is enough to say, that although it is in the power of the Court, 
if a proper case is made out, to refuse to enforce a clause in a contract quite 
independently of section 74 [427] of the Contract Act, no such case has 
been made out. The parties to the contract were sui juris. The party seeking 
the benefit of the contract stood in no fiduciary relation to the other party, 
which would require the application to this case of considerations such as those 
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that were applied by the Privy Council in the case of Kamini Sundari Chao- 
dkrani v. Kali Promvnrto Ohose, (1885) I. L. E., 12 Cal., 225. Nor can it be 
said that the terms of the contract here are in themselves so extortionate that 
the Court is bound to hold that it was an unconscionable bargain, and as such 
not enforceable. 

Both branches of the contention urged before us on behalf of the appellant 
therefore fail, and the appeal must be dismissed with costs. 

Harington, J. — I am of the same opinion. It appears to me that the 
parties have made an arrangement for the payment of the interest during the 
continuance of the mortgage which has been put into an alternative form. 
The mortgagee may, if he likes, either pay Es. 20 a year during the time the 
mortgage is subsisting, or he may pay i anna a rupee a month on the principal 
and interest, these payments all coming to an end, when the time arrives for 
the repayment of the money borrowed under the mortgage deed. The parties 
have chosen to make an alternative stipulation as to the payment of the 
interest on the mortgage ; that, it seems to me, they were quite entitled to do, 
and it is impossible to say that the second stipulation involving the payment of 
interest at a different rate from that provided by the first stipulation is “ a 
sum named in the contract to be paid in the case of a breach as provided in 
section 74*. If that is so, I am also of opinion that this appeal fails. 

S. C. G. Appeal dismissed. 


NOTEB. 

[The judgment of SUNDARA AYYAR, J., in MuUmkiishna Iyer v. Sankaralingam Pillai 
(1912) 86 Mad..229 F.B., is exhaustive of the subject and it was there held overruling 25 
Mad., 343, that the interest specified, even if it were the only interest payable under the con- 
tract, could be relieved against. Sec also 29 Gal., B23 ; 80 Cal., 15 ; 31 Cal., 233.] 


* [Sec. 74 When a contract has been broken, if a sum is named in the contract as the 
Title to compensation for ““Pl«ning 


breach of contract in which 
a sum is named as payable 
in case of breach, 


of the breach is entitled, whether or not actual damage or 
loss is proved to have been caused thereby, to receive from the 
party who has broken the contract reasonable compensation not 
exceeding the amount so named. 


Exception.^ When any person enters into any bail-bond, recognizance or other instru- 
ment of the same nature, or, under the provisions of any law or under the orders of the 
Govorniuent of India or of any Local Government, gives any bond for the performance of 
any public duty or act, in which the public arc interested, he shall be liable, upon breach of 
the condition of any such instrument, to pay the whole sum mentioned therein. 

Explanation . — A person who enters into a contract with Government does not neces- 
sarily thereby undertake any public duty or promise to do an act in which the public 
arc interested.] 
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The 19tht 20th and 21st December, 1899 and the lOth Jamtary, 1900. 

Present : 

Sib Francis W. Maclean, K. C. I. E., Chief Justice, 

Mr. Justice Macphbrson and Mr. Justice Hill. 

Nundo Lai Bose Appellant 

versus 

Nistarini Dassi Bespondenf 

Suit — CoiTbpromisc, of matters in suit, of matters outside scope of suit— Authority 
of Counsel to make suck compromise — General authority — Special authority 

— Notice — Evidence, statement of Counsel not made on oath, if objected to. 

Counsel possesses a general authority, an apparent authority, which must be taken to 
continue until notice be given to the other side by the client, that it has been determined to 
settle and compromise the suit in which he is actually retained as Counsel. Where the com- 
promise, however, extends to collateral matters, to matters quite outside the scope of the 
particular case in which Counsel is engaged, in order to bind his client it must be shown 
that he had from his client special authority to compromise, upon the terms upon which 
the compromise was effected, and the other side cannot avail themselves of the position 
that they did not know that it had not been given ; they are not entitled to assume, as in 
the case of an apparent authority, that it wa.s given and was existing. 

Where CouDBol under a misapprehension of his client’s instructions and believing himself 
to have authority acts in fact without it, he cannot bind his client. 

Though it has been the practice in Courts in England to accept the statements of Counsel 
made from his place at the Bar, the Court entertained groat doubt whether, if that course be 
objected to by the opposite side, the party putting forward such statement could insist upon 
its being made without the sanctity of an oath. 

This was a suit instituted by one Sriinati Nistarini Dassi as the widow and 
heiress of one Bai Mohendra Nath Bose against Bai Nundo Lai Bose and Bai 
Pasupati Nath Bose his brothers in their personal character, and also as executors 
of the last will and testament of her husband and against one Srimati Kadum- 
bini Dassi, a Hindu widow, and the object of the suit was to have a certain trust 
deed of which the said Kadumbini Dassi was the surviving trustee, dated the 
24th May 1877, an award, dated the 16th July 1889, and a certain decree, dated 
the 29th August 1889 declared fraudulent and void as against her, and in no 
way binding upon the plaintitf, and to have the will of the said Bai Mohendro 
[ 429 ] Nath Bose construed, and the rights of all parties thereunder ascertained 
and declared, for the administration of his estate, and for certain consequential 
relief. The defendant Kadumbini Dassi did not appear in this suit, but the 
other defendants put in written statements, and the case came on for hearing 
in due course before Mr. Justice Stanley, and after a hearing which occupied 
many days, suggestions for a compromise of this and of other litigation between 
the parties were made. After certain negotiations between the parties the 
terms of an alleged compromise wore put in before Mr. Justice STANLEY, who, 
on the 29th of Juno 1899, made a decree in terms of the compromise so 
alleged to have been entered into. Subsequently however, and before the 

* Appeal from a decision of STANLEY, J., sitting in Original Civil Jurisdiction, dated 
14tb June 1699 [(1699) 1. L. R., 36 Cal., 691.] 
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decree was drawn up, Nundo Lai Bose applied on notice to the parties before 
Mr. Justice STANLEY for an order to stay the drawing up of the so-called com- 
promise decree and to have the alleged compromise set aside and the suit retried, 
on the grounds that though there were negotiations for a compromise, he had 
never authorized his Counsel to agree to the compromise alleged, that his 
Counsel had no such authority and that the compromise was not effective as 
against him. Although the defendant Kadumbini Dassi did not appear to the 
suit or upon the hearing before Mr. Justice STANLEY she was served with notice 
of the application, and upon the application coming on for hearing Mr. Justice 
Stanley refused to hear her by her Counsel, on the ground that, as she had not 
previously appeared in the suit, she was not entitled to be heard. During the 
hearing of the application Mr. Mitter, who had consented to the compromise 
on behalf of the defendant Nundo Lai Bose, at the request of the Court, made 
an unsworn statement from his place at the Bar, as to what had happened 
with regard to the compromise. This course was objected to by Counsel who 
appeared on the application on behalf of Nundo Lai Bose, and the case of Wilding 
V. Sanderson, (1897) 2 Ch. Div., 534, was cited in support of his objection. 

The application was refused with costs. 

From this decision the defendant Nundo Lai Bose appealed. 

Sir Charles Paul, Messrs. Pugh and A. Chowdhuri for the Appellant. 

[430] Mr. J. T. Woodroffe ( Officiating Advocate- General), Messrs. Dunne 
and */. G, Wuodrojffc for the Eespondent, Nistarini Dassi. 

Sir Griffith Evans, Messrs. Allen and Garth for the Bespondent, Pasupati 
Nath Bose. 

Mr. Hyde for the Bespondent, Kadumbini Dassi. 

Dec. 19th, 20th and 21st. Sir Charles Paul . — Counsel has authority to 
compromise a suit in which ho is acting unless he is forbidden to do so expressly 
by his client. If he compromises a matter outside the suit he must get special 
authority to do so from his client with regard to thac particular matter. This 
is admitted by the other side. It will be for this Court to find on the evidence 
whether or not Counsel had authority to compromise in this case. 

Mr. Mitter’s statement is not admissible in evidence under the rules of 
evidence in India, the statements made in our affidavits must be rebutted by 
statements which are admissible in evidence. The Indian Evidence Act has 
repealed all rules of evidence not contained in any statute or regulation in 
force, see section 2 of the Evidence Act ; and the other side must, therefore, 
show that Mr. Mitter’s statement is admissible under the Evidence Act. Bani 
Lckraj Kuar v. Mahpal Singh, (1879) L. B., 7 1. Ap., 63, 70; as to the English 
law on the point the former practice is laid down in Hickman v. Berens, (1895) 
2 Ch. Div., 638. In a later case of Wilding v. Sanderson, (1897) 2 Ch. Div., 
534, 539, Counsel made their statement on oath and were cross-examined, that 
was the course which ought to have been adopted in this case, especially as we 
insisted upon it in the Court below\ 

[Maclean, C.J. — Assuming that the decree ought not to have put an end 
to the debuttar, if you did give your consent, does it lie in your mouth now to 
say that it should not have been set aside ?] 

Sir Charles Paul — Yes. In Hara Sundari Debt v. Kumar Dukhinessur 
Hall ft, (1885) I. L. B., 11 Cal., 250, where a petition of compromise was filed 
one of the parties to it was subsequently allowed to come in and .say that 
effect sliould not be given to it, and that the suit should proceed. 

[431] Here also the plaintiff was aw'are that we objected to the oompro- 
ijuisc before the decree was drawn up, and therefore the cfompromise under the 
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circumstances ought to have been set aside. As a matter of fact the decree 
has not yet been drawn up. Harrison v. Eodriques, (1886) I. L. K., 13 Cal., 115. 
This decree deals with matters beyond the scope of this suit, and the Court 
cannot make such a decree, see section 375 of the Civil Procedure Code. All 
that the Court can do is to leave tlie matter as a compromise between the 
parties, and then wo could resist any suit that might be brought against us for 
specific performance. 

Mr. Chaudhurij following. — Mr. Mitter’s statement is not admissible in 
evidence. The Courts in this country should be guided by the Evidence Act 
alone. Balkishen Das v. Legge, (I. L. R., 22 All., 149). 

I submit the lower Court ought to have taken into consideration the 
statements sworn to in our affidavits and not to have decided the case only on 
Mr. Mitter’s statement. 

Mr. Mitter was retained in this case only ; he consented to a compromise 
whicli affected otlier suits in which he was not retained. There was, therefore, 
no implied authority in him to consent to this compromise, and it was for the 
other side to ascertain that he had express authority or not. 

Mr. Hyde. I submit I am entitled to be heard on this appeal. 

Mr. Woodroffe. — 1 object to Mr. Hyde being heard. His client did not 
appeal at the hearing of the suit, and the suit was withdrawn as against her ; 
she is not affected in any way by the compromise. 

Mr. Hyde. —It is true my client did not appear at the hearing of the suit. 
It was not necessary for her to do so, she could trust to the Court to look after 
her interest. As trustee 1 should have been served with notice of the compro- 
mise, which deals with tlie deed of trust. I was served with notice of motion 
and appeared in the Court below, but was not allowed to be heard. 1 have 
also been made a respondent in this appeal. The suit ought not to have been 
withdrawn as against me. 1 was a necessary party to it. 

[432] [Maclean, O.J. — 1 think we ought to hear Mr. Hyde.] 

Mr. Hyde then urged his objections to the compromise. 

Mr. Woodroffe, contra. — With regard to the objection raised by the other 
side that Mr. Mitter’s statement is not admissible in evidence, I submit that 
it is evidence and admissible as such, though it may not be evidence as defined 
by section 3 of the Evidence Act. There is no provision of the Code which 
says that the Court is to decide only upon evidence as defined in the Evidence 
Act, Section 165 of the Evidence Act says that the judgment must be based 
upon facts which are relevant and “ duly proved. ” A fact is said to be 
“ proved ” when, after considering the matters before it, the Court either 
believes it to exist, or considers its existence so probable that a prudent man 
ought to act upon the supposition that it exists, see section 3 of the Evidence 
Act. Matters fall within the definition of “ proved ” in section 3, which are 
not proved by evidence as defined in that Act. So long as a judgment is based 
on relevant facts clearly proved, though not necessarily on evidence as defined 
in the Act, it cannot be set aside. In Joy Coomar v. Bundhoo Lall, (1882) 
I. L. E., 9 Cal., 363, where a Munsif in a suit respecting boundaries visited 
the locality, and in his judgment relied upon certain facts which had come 
under his observation during his visit, and which were not proved by any 
evidence, it was held that though the result of the inquiry was not evidence 
according to the definition in the Evidence Act, it was a matter before the 
Court, which might have been taken into consideration. 

It has been held that a statement of a Judge is incontrovertible though not 
on oath — Begtna v. Pestann, (1873) 10 Bom. H. C., 75 ; that is not evidence 
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aocording to tbe Act, but it is as much admissible in evidence as the statement 
of a Counsel. There is a sanction in the case of a barrister making a statement 
though not that of an oath. An oath is not the only sanction. For instance, 
a dying declaration may not have the sanction of an oath yet it is invariably 
acted upon and has been made admissible as being a relevant fact which may 
be proved — see section 32 of the Evidence Act — though it does not come within 
the definition of evidence as given in the Act. 

[483] In the case of Mooiishee Ameer Ah v. Maharnee Inderjeet Singh, 
(1871) 14 Moo. I. A., 203, Counsel for the appellant before the High Court gave 
an undertaking that no appeal to the Privy Council should be made from a 
decree of the High Court ; notwithstanding such undertaking an appeal was 
filed before the Privy Council, the High Court then called upon Sir Charles 
Paxil, w'ho was the Counsel for the appellant, to make a statement from his 
place at tlie Bar, and not upon oath as to what had transpired in Court at the 
trial, as to the undertaking. The Judges then certified as to what Sir Charles 
stated in Court, and that certificate was acted upon by the Privy Council ; 
that was not strict evidence. All these facts do not appear in the report, but 
Sir Charles will boar me out. 

Sir Charles PauL — That was so, my Lords. 

Mr. Woodrqffe.—ln Aitken v. Bachelor, (1893) 62 L. J., Q. B. N. S.. 193, 
it was held that endorsements made by Counsel on both sides on their briefs 
and bearing their signatures were evidence of a submission to arbitration. 

Mr. Pugh did not object to Mr. Mitter’s statement, but merely suggested 
that the practice in Wilding v. Sanderson, (1897) 2 Ch. Div., 534, 539, should 
bo followed; he never pressed his objection, but suggested that Mr. Chackravarty, 
Mr. Mitter’s junior, should also be asked to make a statement. 

Mr. Pugh, — I objected to Mr. Mitter's statement and asked the Court to 
follow the procedure in Wilding v. Sanderson, (1897) 2 Cb. Div., 534, 539, and 
that Mr. Mitter should be put upon his oath, if his statement was required. 

Mr. Woodroffc. — In the case of Kcmpshall v. Holland, (1895) 14 R., 336 
C. A , on Counsel in the case being asked if he were willing to make a state- 
ment as to what had happened with regard to a compromise of that case Counsel 
stated that he had written out a statement and had also put it in the form of 
an affidavit in case [434] the Court required an aliidavit. Lord Esher said 
that the Court would never admit an affidavit in these cases, but trusted to 
the honor of Counsel ; the statement was then read. That procedure was 
approved of and followed in the case of Hickman v. Berens, (1895) 2 Ch. Div., 
638. That procedure was followed by the lower Court in this case and, as I 
submit, rightly followed. 

[Maclean, C.J. — If the other side object to Counsel’s statement not being 
on oath, is Counsel in any better position than an ordinary witness ? Gould 
the Judge accept his statement witliout putting him on his oath] . 

Mr. Woodroffc. — I submit he can, there was in truth no objection taken 
in this case. I say it was a suggestion and not an objection made by 
Mr. Pugh, as he asked the Court to invito Mr. Chackravarti to make a state- 
ment. Mr. Jackson and Mr. Bonnerjeo also made statements, and the Court 
has acted on those statements. 

'Counsel have authority to settle with regard to all matters in suit, unless 
there is express prohibition, and that prohibition has been communicated to 
the other side. The Judge here has found that we had no notice that Nundo 
Lai had resiled from his agreement. Matthews y. Munster, (1887) L. R., 20 
Q. B, Div., 141, and Lewis v. Lewis, (1890) L. R., 45 Oh. Div:, 281. 
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The Evidence Acfc contains no provision for putting the witnesses on oath. 
If Stanley, J., was wrong irf not putting Mr. Mitter on oath tho Court by the 
Oaths Act is enabled to get rid of that defect. The word omission ” in the 
Oaths Act includes intentional omission. Section 13, Act X of 1873. See 
Queen v. Sewa Bhogta, (1874) 14 B. L. E., 295. 

Sir Griffith Evans, following. — Tho Evidence Act does not affect this 
matter. It does not deal with the question of the swearing of witnesses — that 
is left to the Oaths Act. The whole of the procedure with regard to this has 
been left out of the Evidence Act, which gives a special definition of what 
is evidence ; it excludes inter alia matters judicially noticed. Section 5 of the 
Oaths Act is the only section which gives a definition of who are witnesses, 
[438] but there is no provision in it that every person, who makes a statement, 
is to be sworn or affirmed ; so a statement not on oath may be evidence, though 
the person making the statement is not a witness as defined in that section. 

Section 118 of the Evidence Act provides as to who may testify, but does 
not provide for any sanction for speaking the truth under which they are to 
testify. Section 14 of the Oaths Act brings a person making a false statement 
within the Penal Code, whether that statement is in solemn affirmation or 
not. Affirmation is merely a ceremony — it is merely reminding a man that he 
must speak the truth, otherwise he will be punished. Tf STANLEY, J., was 
wrong in admitting Mr. Mitter’s statement without his being sworn, that 
omission is covered by the Full Bench ruling in Queen v. Setva Bhoqtu, (1874) 
14 B. L. R., 294 ; see also Emp. v. Viraperumal, (1892) 1. L. R., 16 Mad., 105, 
110, 116; Emp. v. Shava, (1891) 1. L, R., 16 Bom., 359 ; Quee.n v. Mussamnt 
Itwarya, (1874) 14 B. L. R., 54. 

This matter could be put beyond a doubt by asking Mr. Mitter to make 
an affidavit under section 568 of the Code of Civil Procedure. 

With regard to the compromise, an express authority to Mr. Mitter is 
necessary under the circumstances of this case involving, as it does, matters 
outside the scope of the suit. I say that express authority was given him by 
Nundo Lai. 

Mr. Chaudhuri, in reply. 

Cur. adv. vult. 

Jany. 10th. The following judgment was delivered by Maclean, C. J : — 
This is a suit instituted by one Srimati Nistarini Dassi as the w^idow and 
heiress of one Rai Mohendra Nath Bose against Rai Nunda Lai Bose. Rai 
Pasupati Nath Bose his brothers, in their personal character, and also as 
executors of the last Will and Testament of her husband, tho said late Rai Mohen- 
dra Nath Bose, and against one Srimati Kadumbini Dassi, a Hindu widow ; 
and the object of the suit is to have a certain Trust Deed, of wdiicb the said 
Kadumbini Dassi was the surviving trustee, and dated the 24th of May 1877, 
an award dated the 16th [436] of July 1889, and a certain decree, dated the 
29th of August 1889, declared fraudulent and void as against her and in no way 
binding upon the plaintiff, and to have the Will of the said Rai Mohendra 
Nath Bose construed and the rights of all parties thereunder ascertained and 
declared, for the administration of his estate, and for certain consequential relief. 

The defendant Kadumbini Dassi did not appear in this suit, but the other 
defendants put in written statements, and the case came on for hearing in due 
course before Mr. Justice Stanley, and after hearing, which occupied many 
days, suggestions for a compromise of this and of other litigation between the 
parties were made. 
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It is alleged for the respondents in the present appeal, namely, the plaintiff, 
and the defendant, Pasupati Nath Bose, that after certain negotiations a com- 
promise of this suit and the other suits, to which I have referred, was effected, 
that the defendant Nundo Lai Bose expressly authorized his counsel to 
consent to this compromise on his behalf, that the terms of the compromise 
came before Mr. Justice Stanley, and that he made a decree in terms of the 
compromise so alleged to have been entered into. 

Nundo Lai Bose, the present appellant, however, contends that though 
admittedly there were negotiations for a compromise, he never authorized his 
Counsel to agree to the compromise alleged, that his Counsel had no such 
authority, and that the compromise was not effective as against him. Holding 
that view, he, on the 15bh of July 1899, gave the notice of motion, which will 
be found set out at page 1 of the paper book which in effect vvas one asking 
the Court to stay the drawing up of the so-called compromise decree, and to 
have the alleged compromise set aside. 

Although the defendant Kadumbini Dassi did not. as I said before, appear 
to the suit or upon the hearing before Mr. Justice STANLEY, she was served with 
the notice of motion, and upon that motion coming on for hearing, Mr. Justice 
Stanley refused to liear her by her Counsel, on the ground that as she had not 
previously appeared in the suit, she was not entitled to be heard on the motion. 

The motion was supported by two affidavits of Nundo Lai Bose himself 
with certain documents exhibited to those affidavits and [437] by the affidavit 
of Hirendra Nath Dutta, the solicitor of Nundo Lai Bose, of one Benode 
Behary Bose, the son of Nundo Lai Bose, and of one Nilratan Sen, who 
appears to have been a friend of the defendant Nundo Lai Bose, and to have 
been present at some of the interviews to which I shall refer in a moment, as 
also a joint-affidavit in reply by Hirendra Nath Dutta and Nundo Lai Bose. 

The respondents supported their case by an affidavit of Romesh Cbunder 
Bose, the attorney of the plaintiff, of one Monmotho Nath Singha, a brother 
of the plaintiff, of the said Pasupati Nath Bose, and of his solicitor Gonesh 
Cbunder Chunder, and by a statement made from his place at the Bar by 
Mr. R. Mitter, a member of the Bar and an advocate of this Court, and who 
was at the time leading Counsel for Nundo Lai Bose. 

The matter was heard before Mr. Justice STANLEY on three or four days 
during the month of last July, and, in the result, Mr. Justice STANLEY dismissed 
the application with costs, and Nundo Lai Bose has appealed to this Court. 

His principal ground of appeal is that ho never gave Mr. Mitter any 
authority to settle litigation, involving not only this suit but some other 
four or five suits, upon the terras of the alleged compromise. He further 
challenges the decree made on the ground that the learned Judge in the Court 
below ought not to have accepted the unsworn statement of Mr. Mitter 
when objection was taken by the appellant’s Counsel that Mr, Mitter 
ought to have been sworn, that the decree was made in the absence of 
Kadumbini Dassi who was a party, and a necessary party to the suit, and 
that the decree determines certain trusts and provisions relating to a portion 
of the property in dispute, which under the award and decree of 29tb August 
1889 was declared to be Debuttar, and that it was not competent to the Court 
with the consent only of some of the parties interested, to set aside the decree 
of the 29th August 1889, which was a decree of a competent Court, and in 
the absence of those members of the family who were, or who might be 
interested in maintaining the Debuttar character of such property. 
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On the present appeal, we have allowed the respondent, Kadumbini Dassi, 
to be heard by her Counsel, and to put in an [438] affidavit, which she 
desired to put in in the lower Court, but which she was unable to put in by 
reason of the ruling of the learned Judge that he could not hear her. In our 
opinion, as she was a party to the suit and had been served with notice of the 
applicatijn to set aside the compromise decree, she was entitled to be lieard. 

• It must be obvious, from wbat 1 have said, that if we are of opinion upon 
the evidence — for it is a question of fact — that the present appellant did not 
authorize his Counsel Mr. Mitter, to consent to this compromise, the compro- 
mise decree cannot stand, and equally obvious that the other questions, except 
that, as to the admissibility of Mr. Mitter's statement, would become of no 
practical importance ; and the stress of the argument adduced on behalf of the. 
respondent’s Counsel has been to show that such authority was, in fact, given 
by Nundo Lai Bose to Mr. Mitter. 

There cannot, I think, be any reasonable doubt at the present day that 
Counsel possesses a general authority, — an apparent authority, which must he 
taken to continue until notice he given to the other side by the client that it has 
been determined —to settle and compromise the suit in which he is actually 
retained as Counsel, and in the exorcise of his discretion to do that which he 
considers best for the interest of his client in the conduct of the particular case 
in which he is so retained. Here, however, the comproinisej extended to 
collateral matters, to matters quite outside the scope of the particular case in 
which Mr. Mitter was retained as Counsel, and, in order to hind the client, it 
must be shown that Mr. Mitter had, from liis client, a special authority to 
compromise, and compromise upon the definite terms which are set up by the 
present respondents. This proposition was not disputed in the lower Court, 
nor has it been contended for before us. As to the authority of Counsel to com- 
promise on behalf of his client, 1 may refer to the cases of Strauss v Francis^ 
(1866) L, R., 1 Q. B.. 379 ; Swinfcn v. Swui/en, (1857) 1 C. B. N S., 361 : 2 De. 
Gex. and Jones, 381 ; and Matthnrs v. Munster, (1887) L. R., 20 Q. B. Div., 141. 

There are other authorities, but 1 need not refer to them as the proposition 
of law is not questioned. 

[439] Before I deal with the facts of the case, I must say a word or two 
as to whether or not the statomout of Mr, Mitter, not being on oath, was 
admissible in evidence. So far as iny personal experience goes, it has been the 
undoubted practice in the Courts in England to accept the statement of Counsel 
in matters of this nature, statements made from their place at the bai’. 1 am not 
prepared, however, to go so far as to say that if that course be objected to by 
the opposite side, the party putting forward sucli statement could insist upon 
its being made without the sanctity of an oath. In the recent case of Wilding 
v. Sanderson, (1897) 2 Ch. Div., 534. it was thought prudent, as there was some 
doubt upon the point, to have the learned Counsel sworn, as they were, and 
they gave their evidence from their places at the bar. That course was not 
adopted in the case of Hickman v, lierens, (1895) 2 Ch. Div., 638, 640, but there 
is nothing in that case to indicate that any objection was raised. I entertain 
great doubt whether, if there be any such objection, the other side can insist 
upon the statement being accepted, unless upon oath, and in making this observa- 
tion, I am not unmindful of what Lord Esher is stated to have said — for we 
have not Lord Esher’s own words— that he would never admit an affidavit in 
such eases. I should have thought, however, that as a matter of substance, the 
matter was not of much practical importance, for I can scarcely suppose that 
any Counsel, if he understood that the other side were not prepared to accept his 
statement made upon his word of honor, would not himself ask that he might 

931 


18 OAii.— 1X8 



I.L.R. 27 Cal. 440 


NUNDO LAL BOSE V. 


be allowed to give his evidence in the usual way. I need not discuss this 
matter further, for we should not have been disposed to allow the appeal on 
this ground, but if necessary would have given the respondent the opportunity 
of putting in an affidavit by Mr. Mitter, saying that his statement before the 
Court below was a true one. In this view it becomes unnecessary to discuss 
whether, as the Advocate- General urged, the statement was admissible, not 
only under the Indian Evidence Act, but as a statement made by b, quasi officer 
of the Court to whose word some sort of special sanctity must he taken to attach, 
a proposition \Yhich, before its acceptance, would require much consideration ; or 
[440] to deal with the argument of Sir Griffith Evans that having regard to 
section 13 of the Oaths Act, it made no difference whether the statement was or 
was not upon oath, a proposition wdiich is at once novel and startling, and 
which, if w^ell founded, must apply to the case of every witness, and possibly to 
every Juryman. 

I w ill now proceed to deal with the facts of the case, and, I think, I am doing 
no injustice to the judgment of the learned Judge in the Court below when I 
say that it appears to he almost entirely based upon the statement of Mr. Mitter, 
w'hich tlie learned Judge regards as clear, cogent and convincing. Save a quite 
passing reference to the evidence of Benode Behary Bose and Hirendra Nath 
Duttn I can find no reference to any of the affidavits on either side, nor can I 
discover any analysis of the statement made by Mr. Mitter himself. This, 
to my mind, is a case in which the evidence ought to be scrutinized with 
very careful attention. 

I will now deal with Mr. Mitter’s statement with the view of ascertaining 
and determining whether, if there wwe nothing but that statement in the way 
of evidence in the case, the respondents have satisfactorily made out that the 
appellant Nundo Lai did give an express, or special, authority to his Counsel to 
consent to the terms of the compromise. 

It is not necessary to go back further than Monday, the 26th June, when 
it was mentioned to the Court that negotiations for settlement were proceeding, 
and the case was adjourned. It is clear from Mr. Mitter’s own statement 
that at the consultation, which took plnce between Nundo Lai Bose and his 
Counsel, on Monday, Nundo Lai’s offer was to pay Rs. 60,000 to the plaintiff 
as a lump sum to be paid by instalments, and that on that occasion Nundo 
Lai Bose never agreed to pay any of the plaintiff’s costs, but was willing to pay 
a lump sum to cover everything. There were several other points discussed 
at that interview, hut to cite Mr. Mitter’s own words, our offer was that “ each 
party was to pay their costs.” It wdll be seen from this, that from the very 
outset the appellant objected to paying the plaintiff’s costs of the suit, which 
admittedly amounted to a very large sum. According to Mr. Mitter he handed 
over the terms to Mr. Bonnerjee, who wss the plaintiff’s leading Counsel, the 
same day [441] (Monday), and Mr. Bonnerjee said that his client would not take 
theRs. 60,000, but she must have the costs as between party and party. It is 
obvious that from the very first, one of the main, if not the main points in 
dispute was the payment of the plaintiff’s costs of the suit. 

On Tuesday morning, the 27th, the case again stood over, and ultimately 
on that day Mr. Bonnerjee put down his terms in writing; and those terms 
were given to Mr. Mitter. 

* X may here interpose that according to the evidence of Babu Gonesh Chunder 
Chunder, who was the attorney for Pasupati Nath Bose (see paragraph 14 of 
his affidavit) Mr. Mitter, Mr. Bonnerjee and himself had on Tuesday a discus- 
sion as to the terms of the prc'posed compromise, and it was arranged that 
Mr. Mitter should see the defendant Nundo Lai Bose and try to induce him to 
accept the plaintiff’s terms of payment to her of Rs. 40,000, and her party<and 
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party costs of the suit, and that Mr. Mitter left that interview in order to see 
Nundo Ldl Bose, that he oanAe back to the Bar Library after a short time, and 
told Mr.Bonnerjee and Babu Gonesh Ghunder Ohunder that ho had succeeded in 
inducing Nundo Lai Bose to accept the above last mentioned terms, and that 
thereupon Mr. Bonnerjee put the terms into writing and wrote out the Exhibit 
marked A, Mr. Mitter does not say a word about all this. It is, thereiore, 
reasonably clear that the memory either of Mr. Mitter, or of Babu Gonesh 
Ohunder Ghunder, must be defective upon this point. 

However be that as it may, Mr. Mitter saw Nundo Lai at about 1 o’clock 
in Mr. Ohakravarti’s Ghambers, and there were present at that interview 
besides the two Oounsel Mr. Mitter and Mr. Chakravarti, Nundo Nal, his two 
sons, his attorney, Babu Hirendranath Dutta and his friend one Nilratan Sen. 

I may, perhaps, mention that when this motion was being heard before 
Mr. Justice Stanley, Gounsel for Nundo Lai asked that Mr. Ohakravarti should 
be asked to state his recollection of what passed, but the learned Judge in the 
Oourt below declined to allow that course to be pursued. 

On the occasion of this interview on Tuesday Mr. Mitter went through 
with the present appellant all the terms [442] suggested by Mr. liorinerjee 
and wrote down his objections, and I will take it for the moment that the 
paper Exhibit B. did indicate all the objections which Nundo Lai had to 
Mr. Bonnerjee’ 8 terms. 

It is perfectly clear that at that interview Nundo Lai was unwilling to 
pay the costs of the suit as between party and party. Mr. Mitter says so, and 
he also says that the only two points as to which there was any difference 
were the party and party costs of the suit and the costs of suit No. 68. 
However he sums up the result of these interviews by saying that both he and 
Mr. Chakravarti were perfectly certain that the only thing that stood in the 
way of a settlement was the plaintiff’s claim to a separate house worth 
Rs. 10,000, or the value thereof. I confess feeling some difficulty as to how 
Mr. Mitter could have arrived at this conclusion, in the face of his own 
memorandum in writing which indicates that there were other points in 
dispute still open. 

Mr. Mitter then went back to Mr. Bonnerjee, and Mr. Bonnerjee on 
behalf of his client refused to accept the terms as proposed by Mr. Mitter. 

There then for the moment was an end of the matter in the sense that 
the negotiating parties were not at one, and that there was then no concluded 
agreement of compromise. 

The only express or special authority, which Mr. Mitter then had to 
compromise on behalf of his client Nundo Lai Bose, was thus at an end, as 
Mr. Bonnerjee would not accept the terms proposed by Nundo LaJ Bose 
through his Counsel Mr. Mitter. I am taking it that looking at Exhibit D. the ^ 
words as to all parties paying their own costs applied only to suit No. 68 of 
1898. That suggestion was, however, mot by a direct negative from 
Mr. Bonnerjee, but I am not unmindful that Mr. Mitter says that he understood 
Nundo Lai to say that that was not to stand in the way of a settlement. 

On Tuesday then no agreement binding on either party had been arrived 
at. On Wednesday, the 20th, it was stated to the Court that the parties had 
been unable to come to terms, and the case was again adjourned in the hope of 
an amicable settlement. Mr. Mitter stated that there was only one very small 
item, which had not been settled, but, if the evidence filed on behalf of the 
[448] appellant to be trustworthy, Mr. Mitter must h Ave known on the Tuesday 
afternoon, that even if in his interview with Mr. Mitter on the Tuesday Nundo 
Lai Bose had agreed to pay the plaintiff ’s costs of this suit he had resiled from 
that position later on in tiie same day. It is quite clear on Mr. Hitter's own 
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showing that; Nundo Lal never agreed to contribute anything towards finding 
a residence for the plaintiff, and it is equally clear that on the evening of the 
Wednesday Mr. Mitter was expressly told that Nundo Lal was not willing to 
pay the plaintiff her party and party costs. On the Wednesday then the 
whole matter was open, for the terms offered by Nundo Lal through Mr. Mitter 
had not been accepted ; that this was so is clear from Mr. Bonnerjee's statement 
on the Thursday morning to the Court : “ I am sorry to say we have been 

unable to settle and the case must proceed,” and the case did proceed. 

By the Thursday morning then there was no agreement of settlement, and 
it is important to see what took placo on that day in the way of express 
authority being given to Mr. Mitter to compromise on his client’s behalf. 
After tho midday adjournment on that day Mr. Mitter mentioned to the 
Court that the case had been settled, the only obstacle in the way of 
settlement having been removed. I will quote what he says : “I was also 
informed by Elirendra Nath Dutta that Gonesh Chunder and Pusupati had 
gone to see Nundo Lal on the subject and before the mid-day adjournment I 
was informed that Pusupati had consented either to buy a bouse worth 
Es. 10,000 or to pay the Es. 10,000 himself. The only obstacle in the way of 
selileinenfc being removed your Lordship will remember that Mr. Woodroff’e 
was putting in some Bengali accounts, which had not been translated, I said 
that Mr. Woodroffe would undertake to translate them, if necessary, because I 
bad then been infontied that the only obstacle had been removed, and after the 
mid day adjournment I mentioned to the Court that tho case liad been settled. 
Hirendra Nath Dutta was present in Court at that time and also Binode, and 
the other son of Nundo Lil and also Baba Eomanath GUose and several others. 
Then the terms wore fair copied in Court by Mr. Shelley Bonnerjee, and 
whilst being copied, I was told by Hirendra Nath Dutta that Nundo Lal 
[444] wanted to see the terms. 1 told him that the terms were the same as 
agreed to by him on Tuesday last. The only difference was that the plaintiff’s 
maintenance, instead of being a charge upon moff’usil properties, had been 
charged upon the dwelling houses of Nundo Lal and Pasupati. Hirendra Babu 
said that Nundo Lal was particularly anxious to see the terms.” 

1 teel some difficulty in understanding how Mr. Mitter could have thought, 
and told tlie Court that the only obstacle in the way of a settlement had been 
removed, when on the previous evening he had been expressly told that 
Nundo Lal was unwilling to pay the plaintiff’s costs, or wli at authority he had 
to agree to the terms of the previous Tuesday, as in the interval, Nundo Lal 
had told him that he would not pay tho party and party costs of the plaintiff’. 

1 can only suppose that this important point has escaped his memory. 
Taking Mr. Mitter’s statement most favourably to the plaintiff, the only special 
authority which Nundo Lal gave Mr. Mitter was to agree to Mr. Bonnerjee’s 
terms in Ex. A., as modified by Ex. B., and when those modifications were 
rejected by Mr. Bonnerjee it seems to mo that Mr. Mitter’s special authority 
was determined, and that in order to bind Nundo Lal, as to any fresh terms, 
a further special authority would be requisite. 

We now come to tho interviews of tho 29th between Mr. Mitter and 
Nundo Lal at which the solicitor Hirendra Nath Dutta, Nundo Lai’s son, 
Eomanath Ghose, and one Nil Ratan Sen were present. Mr. Justice STANLEY 
would appear to regard this as the only important part of the statement ; I am 
unfortunately unable to share that view, for, to my mind, it is extremely 
important to ascertain what preceded that interview. It is quite clear that at 
that interview Nundo Lal objected to pay the party and party costs of the plain- 
tiff or her costs of suit No. 68. He commenced the conversation in that way. 
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It is clear that he was determined not to pay those costs, for he had told 
Babu Gonesh Chunder Chunder only an hour or so before that he would not 
pay the plaintiff's costs. Seeing Nundo Lai in that state of mind, his solicitor 
very properly suggested to the Counsel that he should get the terms signed 
by Nundo Lai, when Mr. Mitter said that he would not insult Nundo Lai 
tiM] by asking him to put his signature to the paper. The suggestion of the 
solicitor is, to my mind, very significant by indicating that he at any rate 
was under the impression that there was at least great doubt whether Nundo 
Lai was agreeing to the terms, Nundo Lai said nothing more. He only smiled 
and Mr. Mitter told him, “ I am going back to Court and these terms will be 
put in/’ and he also told him that he was going to consent on his behalf, to 
which Nundo Lai said nothing, and so the interview came to an end. 

If this were all the evidence in tho case I should entertain a very grave 
doubt whether, having regard to the fact that Nundo Lai had at the very 
outset of tho interview of 29th said that ho would not pay tlie party and party 
costs of the plaintiff in this suit, hut only a specified sum, and would not 
pay the costs of Suit No. 68, wo should be justified in holding that 
under the circumstances narrated by Mr. Mitter, the latter was justified in 
consenting to the minutes, or that we should bo justified in saying that Nundo 
Lai gave him express authority to consent to these terms. I do not think 
we should be warranted under all the circumstances in inferring from the smile 
ana the subsequent silence of Nundo Lai Bose, a tacit acquiescence on his part 
to tho terms proposed, or as giving any authority to Mr. Mitter to consent on 
his behalf. 

It is significant that according to Mr. Mitter’s own statement the solicitor 
Hirendra Nath Dutta followed liiin into Court and told liim that he had no 
instruction from him to consent to this comxjromise. 

I have hitherto dealt with the case entirely upon the statement of 
Mr. Mitter, but there is a great deal of evidence in the matter to which the 
learned Judge in the Court below has given no attention. We have tho aflidavits 
tiled on behalf of the appellant, and, if the story of these witnesses is to be 
believed and none of them have been cross-examined, Nundo Lai Bose never did 
agree to the terms of this compromise or authorized his Counsel to agree to 
them. As regards Nundo Lai’s ailidavits I will only deal with those portions of 
them in which he speaks from his own personal knowledge. He tells us 
in paragraphs 18 to 20 of liis affidavit, the terms upon which he was prepared 
[446] to settle the matter at his interview with Mr. Mitter on Tuesday, the 
27th. It is to my mind reasonably clear that, whilst he did not object to pay 
Rs. 20,000 towards the plaintiff’s costs of this suit, which sum was subsequently 
raised to Rs. 25,000, he did object to an unlimited liability in respect of those 
costs, and he tells us tliat at this interview he did nob give Mr. Mitter 
authority to settle the suit on his behalf. He tells us that at the interview at 
which he was present at his attorney's office at about half-past 12 on tho 29bh 
(the Thursday) he absolutely declined to settle the suit unless the costs of the 
plaintiff in the suit were limited to Rs. 20,000 and in this ho is substantially 
corroborated by Gonesh Chunder Chunder himself who says that Nundo Lai 
said “I won’t pay any costs of the plaintiff’, why should 1 pay any costs to 
her and settle this suit.” This is extremely probable as be had learnt that the 
costs would be very heavy, certainly oxceiiding 25,000 rupees. 

And, now I come to what ho says as to the interview between Mr. Mitter 
and himself on Thursday, the 29th, and his account of that interview will be 
found at paragraplis 43, 48, and 49 of his affidavit. I may perhaps here 
interpose the observation that Mr. Alitter, at the moment that he left the 
Court to see Nundo Lai on the Thursday, could scarcely have thought that he 
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had any sufficienii authority from him to consent to the proposed compromise, 
for, if so, he would not have thought it necessary to go outside the precincts 
of the Court to the office of the attorney who was instructing him to interview 
his lay client. It is clear that at this interview the defendant Nundo Lai went 
through the proposed terms and put marks in blue pencil against those terms 
to which he objected, one of which admittedly was as to the payment of the 
party and party costs and llie costs of Suit No. 68. If Nundo Lai is to be 
believed he pointed out other objections as well. It is, however, very unfortu- 
nate that this document is nob forthcoming ; its disappearance is not, I think, 
satisfactorily accounted for. Nundo Lai says he never authorized Mr. Mitter 
to accept the terms of the compromise, or to compromise or settle the suit on those 
terras, and it will bo observed that Mr. Mitter himself does not go so far as to say 
that he had authorized him, but only that he honestly believed that Nundo Lall 
had accepted the terms. I am nob desirous of making or suggesting any imputation 
upon Mr. [ 447 ] Mil.ter in the matter : I am prepared to accej)t, to the fullest 
extent, his statement as to the honesty of his belief that Nundo Lai had autho- 
rized him to act as he did ; for I should bo sorry bo think that any member of 
the bar could act as Mr. Mitter has done, unlo.ss he were under such a belief. 
But the question of such an honest belief in the mind of Counsel is one thing, 
whilst the question of whether special authority to settle were actually given by 
the client is quite another. As to this interview between Mr. Mitter and Nundo 
Lai Bose, the latter's account of it is corroborated by his solicitor Hirendra 
Nath Dutta. his son Benode Behary Bose, and Nilratan Sen, as to which 
evidence the learned Judge in the Court below has been altogether silent. It 
would appear from the evidence of Hirendra Nath Dutta that at the interview 
which took place between Mr. Mitter and Nundo Lai on Tuesday, when Mr. 
Bonnerjee’s written terms were discussed, an assurance was given to Nundo Lai 
that the plaintiff’s costs of the present suit would not exceed Rs. 20,000, and 
according to his statement the consent of Nundo Lai to pay those costs was 
conditional upon the other terms upon which he insisted being complied with, and 
that afterwards when Nundo Lai learnt from his solicitor that the costs oi the 
suit would, in all probability, exceed Rs. 20,000, he instructed his solicitor to 
go to Mr. Mitter and tell him that he would nob pay those costs, unless they 
were limited to that amount, and the solicitor says he went and told Mr. Mitter 
so, and if this story be true, and it is not an improbable one, Mr. Mitter knew 
on the Tuesday, through his own professional client, that Nundo Lai Bose 
would not pay the party and party costs of the plaintiff of the suit, unless 
they were limited to Rs. 20,000. Any wav lie knew on the Wednesday evening. 

Nundo Lai Bose’s story is corroborated in important particulars by the 
evidence of the witnesses he has called, and coupling that evidence with 
Mr. Mitber’s own statement, I think it clear that Nundo Lai Bose was through- 
out determined not to pay those costs, if they exceeded Rs. 20,000 or Rs. 25,000. 

I must now say a word or two as to what occurred after the interview 
on the Thursday. After some conversation between Nundo Lai’s solicitor, 
and his son and his friend Nilratan Sen, the solicitor, Hirendra Nath Dutta 
followed Mr. Mitter into [ 448 ] Court and made the observations which he 
states in paragraph 47 of his affidavit and which are corroborated by the son 
Benode Behary Bose. Mr. Mitter admits that something to the effect stated 
by Hirendra Nath Dutta passed, but he says that he does not recollect the 
exact words, but that something was said about responsibility in the matter is 
apparent, not only from the evidence filed on behalf of the appellant, but also 
from that filed on behalf of the respondent, and Babu Gonesh Chunder Ohunder, 
though he denies hearing what Bahu Hirendra Nath Dutta says he said as to 
his cUept not being willing to settle the suit, admits that be heard something 
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being said about responsibility in settling the suit, but that be regarded it as 
a joke. Ib must; ho remembered in this connection that only an hour or two 
previously Gronesh Chundor Chunder himself had heard Nundo Lai say that 
he would not pay the plaintiff’s costs and why should he settle the suit. 

Looking then at the evidence, as a whole, I am satisfied that Nundo Lai 
Bose did not authorise his Counsel Mr. Mittor to accept the terms of the 
proposed compromise. 

It is contended, however, that, as the respondents were not told that 
Mr. Mitter had no authority to settle, the appellant is bound. I am unable to 
take that view. Counsel no doubt has an apparent authority to compromise the 
case in which he is retained, and the other side are entitled to rely upon the 
continuance of that apparent authority, until they receive notice that it has been 
determined. But that principle does not apply to tho present case, where an 
express or special authority was requisite. The respondent must be taken to 
know that as this compromise covered matters outside the scope of the suit 
an express aut)iority to Mr. Mittor to settle was requisite, and if, in fact, that 
authority were not given, the respondents cannot avail themselves of the position 
that they did not know that it had not been given. They were not entitled to 
assume as in the case of an apparent authority that it was given and was exist- 
ing. This is pointed out by Crowder, J., in the case of Sioinfen v. Swinfen, 
1 C. B. N. S., 3G4. That learned Judge says : “ If therefore in such a 
case (* . e. a case of special authority given) a Counsel under a misapprehension 
of his client's [449] instructions, and believing himself to have authority, 
acts in fact without it, ho cannot in ray opinion hind his client.” 

In this view it becomes immaterial to consider whether such a compromise, 
even if otherwise binding, should have hoen adopted hy tho Court in the absence 
of Kadumbini Dassi, though I must confess 1 feel considerable doubt upon the 
point, nor is it necessary to decide the question, whether it was competent to 
the Court by this compromise decree not made in tho presence of all the 
members of the family of Nundo Lai Bose andPasupati Nath Bose, to virtually 
set aside the decree of the 29th August 1889, which had declared that certain 
portions of tho property in dispute were clothed with a Debuttar character, 
and to direct part of the property to be divided between Nundo Lai Bose and 
Pasupati Nath Bose. 

For the reasons I have given, tho appeal must succeed and the order of 
the Court below must be discliarged, and Nundo Lai Bose must have the costs 
of the motion in the Court below. 

As regards the costs of this appeal, seeing that the respondents have at 
the bar offered to the appellant all that, and even moi'e than he had previously 
asked for with a view of putting an end to this litigation, there will be no costs 
of this appeal. 

HaophefBon, J.— I agree. 

Hill. J.— 1 also agree. 

Attorney for the Defendant Appellant, Nundo Lall Bose: Babu Tlireiidra 
Nath Dutta, 

Attorney for the Plaincifi' Bespondent, Nistarini Dassi . Babu Barnes 
Chandra Basu. 

Attorneys for the Defendant Bespondent, Pasupati Nath Bose : Messrs. 
Q, C, Chunder dt Co, 

Attorney for the Defendant Bespondent, Kadumbini Dassi : Mr. J. C. Dutt, 
D, S. 
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NOTES. 

[ Although a pleader has no power to compromise a suit unless he is specially authorised 
in that behalf, (5 Bom. L.R., 798) he can bind his client by an admission upon a question of 
fact, provided that such question falls within the ‘icope of the suit in which he has been 
retained (1911) 17 C.W.N., 156.] 

[480] CEIMINAL REVISION. 


The 31st January, 1900. 

Present : 

Mr. Justice Prinsep and Mr. Justice Stanley. 

Aiunddi Sheikh and others Petitioners 

versus 

Queen-Empress Opposite Party. 

Forest Act— Conviction for offence under — Subsequent ol der for confiscation 
of boats — Confiscation a punishment — When such order should be 
made — Indian Forest Act (VII of 1878), ss. 26 and 64. 

Certain accused persons were tried summarily and convicted under s. 25 of the Indian 
Forest Act, and sentenced to pay fines. By a subsequent order under a. 54 of the same Act 
their boats were confiscated. Held, that under the terms of s. 64 an order of confiscation 
cannot be regarded as an order incidental on the conviction. The conhscation is by the 
terms of that section declared to be a punishment, for it is in addition to any other punish- 
ment prescribed for the offence. 

That, being a punishment, the order should have been passed simultaneously with the 
other punishment for the offence, of wliich the accused have been convicted. 

Empress v. Nathu Khan, (1882) I. L. R., 4 All., 417, referred to. 

The accused who had permits to fell sundri poles in the Satkhira circle, under 
color of the permits, cut sundri poles and logs in the Bagirhat circle. The 
accused were tried summarily and convicted under section 25 of the Indian 
Forest Act by the Deputy Magistrate of Bagirhat and sentenced to pay 
a fine of rupees twenty-five each, or in default sufl'er rigorous imprisonment 
for one month each, and that out of the fine when realized rupees one hundred 
should be paid to the Forest Department. By a subsequent order under 
section 54 of the same Act the accused had their hosts confiscated. 

Babu Provash Chunler Mitter for the Petitioner. 

The judgment of the Court (Prinsep and Stanley, JJ.) was as 
follows : — 

We have had some difficulty in ascertaining the facts of this case relat- 
ing to a breach of the rules passed under the Forest [461] Act in which 
the petitioners have been convicted and sentenced to a fine, and by a subse- 
quent order have had their boats confiscated under section 54. The matter 
has been tried under summary procedure, and although it may be admitted 
that the object of this procedure is to shorten the course of the trial, it was 
nevertheless incumbent upon the Magistrate to put on record sufficient 
evicfence to justify his ordei\ 

* Criminal Revision Nos. 626, 828 and 885 of 1899, made against the order passed by 
Babu Prassanna Kumar Karfarmar, Deputy Magistrate of Bagirhat, dated the 29th of 
March 1899. 
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The rule before us relates to the order of coafiscation of boats belonging 
to the petitioners. The evidence regarding the use of these boats for pur- 
poses forbidden by the rules passed under the Forest Act by no means proves 
that the boats belonging to the petitioners were used for illegal purposes. But 
in addition to this, we are of opinion that the order for confiscation cannot be 
maintained on the authority of the case of Empress v. Nathu Khan, (1882) 
4 All., 417. Under the terms of section 64 of the Forest Act. an order 
of confiscation cannot be regarded as an order incidental on the conviction. 
The confiscation is by the terms of that section declared to be a punishment, for 
it is in addition to any other punishment prescribed for the offence. Having 
regard to the terms of tiie law, we agree with the judgment cited that, being a 
punishment, the order should have been passed simultaneously with the other 
punishment for the offence of which the petitioners have been convicted. On 
both grounds, therefore, we think that the order of confiscation cannot be 
sustained, and that the boats must he restored to the petitioners. 

No. 828. In the case of Jaun Mirdha there is, we think, sufficient evidence 
to identify the boats as being the boats seized by the forest officers on finding 
a breach of the law on the part of the petitioner. But in this case, the objec- 
tion taken in the case of Empress v. Nathu Khan, (1882) I. L. R., 4 All., 417, 
also applies. The order for confiscation was not passed, until a considerable 
time after the order of conviction. We think, therefore, that on this ground 
the order of confiscation must be set aside and thf3 boats restored to the 
petitioner. 

No. 835. The case of Basir Sheikh is exactly similar to tliat of Jaun 
Mirdha, and the order of confiscation must be set aside and the boats restored 
for the same reasons. 

D. S. 


NOTES. 

[In (1905) A. W. N., 143, this was distinguished on the ground that that was an appeal- 
able case governed by the additional requirements cf sec. 264, Or. P. C., 1898. ] 


[462] Thfi ii7th February, 1900. 

Present : 

Mr. Justice Prinskp and Mr. Justice Stanley. 

Ramasory Lull Petitioner 

versus 

Queen - Empress Opposite Party . 

Sanction — Information by accused of offence — lieport by police of falsity of 
information — Sanction by District Magistrate on police report — Judicial 
proceeding — Subordination of police officer to District Magistrate-— 
Ccmplaint — Criminal Procedure Code (Act V of 1898), ss. 196 
and 480— Penal Code (Act XLV of I860), s. 182. 

The accused gave certain information to the police, who after investigating the matter 
reported that the information given was false and constituted an offence under s. 162 of the 

* Criminal Revision No. 899 of 1899. made against the order passed by P. W. Ward. 
Esq., Assistant Magistrate of Champaran, dated 2nd September 1899, 


18 U7 


929 



IL.R. 27 Cal. 488 bamasort lall v. quebn-bmpbbss fl900] 

Penal Code. The Diatrict Magistrate on this sanctioned the prosecution oi the accused 
who was convicted and sentenced under that section. The accused appealed against the con- 
viction and sentence. His appeal was heard and dismissed by the District Magistrate, who 
had previously sanctioned his prosecution. On revision the accused contended that the 
District Magistrate having sanctioned his prosecution on the police report was not competent 
to hear the appeal. 

Held, that s. 487 of the Code of Criminal Procedure did not apply, as the offence was 
w not committed before the District Magistrate, nor was it in contempt of his authority, nor 
brought to his notice in the course of a judicial proceeding. 

Held, further, that although police officers in a district were generally subordinate to the 
District Magistrate, the subordination contcinplateJ by s. 195 of the Code of Criminal Pro- 
cedure was not such subordination. That subordination contemplated some superior officer 
of police. Nor could the report of the police officer be regarded as a complaint under s. 195 
‘ of the Code of Criminal Procedure, and therefore no proper sanction had been obtained. The 
defect, however, was cured by s. 537 of the Code of Criminal Procedure, as no failure of 
justice had been occasioned. 

One Sheonavain had lately married a girl of ten, named Manorma, who was 
the Bister of the accused. About a fortnight after the marriage the girl went with 
a maid-servant to live with her husband, who dismissed the maid a few days 
afterwards. The maid went to tho accused and told him that Sheonarain 
was acting improperly to his wife. Accused went at once to ‘Sheonarain 
and asked him to allow his wife to go to her home and remain there, till 
she had attained puberty. Sheonarain refused. That same evening the accused 
sent a telegram to tho District Super- [453] in tendent of Police of Motihari, 
stating that he suspected Sheonarain would kill Manorma that night and to 
send the police even by goods train. The telegram was sent to the Sub-Inspector 
with orders to inquire into the case at once. The Sub-Inspector reported that 
the information given by the accused by telegram was false, and constituted an 
offence under section 182 of the Pen'll Code. The District Magistrate of 
Champaran on this sanctioned the prosecution of the accused. The accused 
was convicted under section 182 of the Penal Code and sentenced to a fine of 
Bs. 30 by the Assistant Magistrate of Champaran. 

A^gainst this decision the accused appealed, and bis appeal was heard 
and dismissed by the District Magistrate of Champaran who had previously 
sanctioned his prosecution. 

Mr. Swinhoe (Bahu Dasarathi Sanyal with him) for the Petitioner con- 
tended that inasmuch as the District Magistrate had under section 195 of the 
Code of Criminal Procedure sanctioned the prosecution of the petitioner on the 
police report, ho was not competent under section 487 of that Code to hear 
the appeal. 

The jud^mont of the Court (Prinsep and Stanley t JJt) was as follows : — 

The petitioner has been convicted under section 182 of the Penal Code 
and sentenced to a fine of Bs. 30 and his appeal has been dismissed. 

A rule has been granted to consider the objection now raised that as the 
District Magistrate gave sanction to tho prosecution on the police report he 
was not competent to bear the appeal. Section 487 of the Code of Criminal 
Procedure which has been relied upon does not apply to this case, because the 
alleged offence was not committed before the District Magistrate, nor WM 
contempt of his authority, nor was it brought to his notice as a Magistrate in 
the course of a judicial proceeding. 

The Sub- Inspector reported the information given by the petitioner by 
telcgiam to be false and to constitute an offence within the terms of seotiofl 183 
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ot tbe Peoal Code. The [464] District Magistrate on this sanctioned the 
prosecution ot the petitioner, who admittedly gave that information. Under 
section 195 of the Code of Criminal Procedure, the sanction or complaint of 
the public servant concerned or of some public servant to whom he is subor- 
dinate was necessary before proceeding under section 182 of the Penal Code 
could be taken. Now, although police officers in a district are generally subor- 
dinate to the District Magistrate, we think that the subordination contemplated 
by section 195 of the Code of Criminal Procedure is not such subordination. 
That subordination contemplates some superior officer of police. Nor would the 
report be regarded as a complaint, because the definition of “ complaint " 
excludes the report of a police officer. No proper sanction was therefore 
obtained. But although section 195 declares that no Court shall take cognizance 
of any ofience under section 182 of the Penal Code except with previous 
sanction or complaint as specified, section 537 declares that no finding, sentence 
or order passed by a Court of competent jurisdiction shall be reversed 
or altered on account of the want of any sanction required by section 195, 
unless such want has in fact occasioned a failure of justice. Here we cannot 
find that the want of sanction has so resulted. The information given was 
manifestly false, and was known to be so, for the petitioner had no valid 
ground for requiring the intervention of the police because he had reason to 
believe, as he stated, that his brother-in-law was about to kill his wife, and he 
knew that, if the true state of the facts had been shown to the police, the 
Sub-Inspector would not have left his other duties to go to the spot. Prom 
the nature of the case the ofience has been properly punished with tine. 

The rule is therefore dischai-ged. 

S. Bide discharged* 


NOTES. 

[This was dissented from in 27 All., 292; (1010) P. R., 6. See also (1904) 32 Cal., X80.] 


[ 455 ] The lUh January, 1900. 

Present : 

Mr. Justice Prinsep and Mr. Justice Stanley. 

Hari Charaii Singh Petitioner 

versus 

Queen-Empress Opposite Party.* 

Evidence — False evidence - Examination on oath of person by Magistrate for 
purpose of obtaining information in order to take proceedings — Whether 
such persofi a witness — Contradictory statement made by such person at 
trial as tvitness - Code of Criminal Procedure {Act V of 189b), s. 190, 
clause (c) — Indian Oaths Act {X of 1873), s. 5 — Indian Penal 
Code (Act XLV of I860), ss. 191 and 103. 

Held, that where an accused person was examined by a Magistrate for the sake of obtaining 
information on which proceedings could be taken, the Magistrate, although he might examine 

* Oriminal Revision No. 775 of 1899, made against the order passed by F. S. Hamilton, 
Esq., OfSciatiilg Judicial Commissioner ot ChotaNagoore, dated 16th September 1899. 
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him to obtain information, could not legally examine him on oath, nor oculd the accused be 
said at that stage of the proceedings to be a witness oven though he were examined on oath. 
There was no authority that being so examined the accused was bound by any express provision 
of law to state the truth. 

Consequently any charge for giving false evidence founded on this statement was bad, and 
it therefore followed that a conviction and souteuce founded on this statement as being con- 
trary to another statement made by the accused when examined as a witness at the trial, 
without any proof or finding that the second statement was false, could not be maintained. 

An accused person was charged with a breach of the Coolie Emigration 
Act, and was acquitted on the ground that he was not responsible, being a 
servant of some one who might have transgressed the law. The Magistrate 
in passing this order was inclined to proceed against the master, but before doing 
so he wished to ascertain clearly whether there were sufficient grounds for 
his taking action, that is to say, for his proceeding under section 190 (c) of the 
Code of Criminal Procedure to take cognizance of the offence. He accordingly 
examined tlie accused on oath, and thereupon summoned the master to appear 
before him and answer a charge under the Coolie Emigration Act. At the 
trial, the accused was examined as a witness, and he then gave evidence con- 
tradicting the former statement that he had made to the Magistrate. The 
accused was prosecuted and convicted under section 193 of the Indian Penal 
Code and sentenced to three months’ rigorous imprisonment. 

[468] On appeal the conviction and sentence were confirmed. 

Babu Atulya Charan Bose for the Petitioner. 

The judgment of the Court (Prinsep and Stanley, JJ.) was as follows; — 

The petitioner before us was charged with a breach of the Coolie Emi- 
gration Act, and was acquitted on the ground that he was not responsible, 
being a servant of some one who might have transgressed the law. The 
Magistrate, in passing this order, was inclined to proceed against the master, 
but, before so doing, he wished to ascertain clearly whether there were suffi- 
cient grounds for his taking action, that is to say, for his proceeding under 
section 190 (c) of the Code of Criminal Procedure to take cognizance of the 
offence. He accordingly examined the petitioner on oath, and he thereupon 
summoned the master to appear before him and answer a charge under the 
Coolie Emigration Act. At the trial, the petitioner w^as examined as a witness, 
and he then gave evidence contradicting the former statement that he had 
made to the Magistrate. He has accordingly been prosecuted and convicted 
by the Magistrate for having intentionally given false evidence by reason of 
such contradictory statements, which were not reconcilable. On appeal the 
conviction and sentence were confirmed. An objection has been taken before 
this Court on which a rule has been granted that the conviction and sentence 
are contrary to law, inasmuch as no offence is established. Now, in order to 
establish the offence found, it was necessary to prove that both the contra- 
dictory statements were such that a charge of giving intentionally false evidence 
might have been made in regard to either of them or in regard to both of them 
in the alternative. The question, therefore, arises whether the first statement 
was a statement coming within the terms of section 191 of the Penal Code, 
which defines the offence of giving false evidence. There was at that time, it 
may ho observed, no case hbfoie the Magistrate, and the examination was 
directed simply to obtain information upon which acasemight be started against 
somtf person not before the Court. The Indian Oaths Act, section 5, declares 
[4573 that oaths or affirmations shall be made by the following persons ; ** All 
witnesses, that is to say, all persons who may lawfully be examined, or give, 
or be required to give, evidence by or before any Court or person having bylaw 


932 



DltRGA GRARAN .TEMADAR &C. V, (;)UEEN -EMPRESS [1900] l.L.R. 2? Cal. U6 


or consent of parties authority to examine such persons or to receive evidence." 
Now, the petitioner was at that stage of the proceedings certainly not a witness. 
He was examined by the Magistrate for the sake of obtaining information on 
which proceedings could be taken, and, therefore, the Magistrate, although he 
might examine him to obtain information could nut, as we understand the law, 
examine him on oath. Moreover, there is no authority that, being so examined, 
the petitioner was bound by any express provision of law to state the truth. 
Consequently, any charge for giving false evidence founded on this statement 
is bad, and it therefore follows that tlie conviction and sentence founded on 
this statement as being contrary to another statement without any proof or 
finding that the second statement was false cannot be maintained. The 
conviction and sentence must therefore, be set aside and tlie rule made absolute. 

D. S. Rule made absolute. 


NOTES. 

[ See also (1911) 10 I. C.. G2‘2 (Sind) ; (1906) 8 Bom., L. R., 689. ] 


[ 27 Cal. 457 ] 

The :d7id 'Marche 1900. 

Present : 

Mr. Justice Prinsep and Mr. Justice Stanley. 


Durga Charan Joraadar and others Petitioners 

versus 

Queen-Empress Opposite Party. ^ 


Arrest — Warrant of arrest directed to police-officer — Endorsement of warrant 
by ayiother police-officer to process-scrvmy peons — Legality of such 
endorsement — Peons not police-officers — Arrest by peons — Rescue 
of persons arrested'— Whether lawf ul arrest — Code of Criminal 
Procedure [Act V of 1898), ss. 88 and 79. 

A wairant of arresl was endorsed over to a Court Sub-Inspector for execution. The 
Court Bub-lnspoctor being away the Court Head-Constable by an order in writing signed by 
himself endorsed this warrant over to two process-serving peons for execution. The peons 
arrested a number of men under the warrant, some of whom were forcibly rescued by the 
accused and other persons. The accused were convicted under various sections of the Penal 
Code of rescuing the persons arrested and obstructing the execution of the warrant of arrest. 

[«5B] Held, that the endorsement of the warrant by the Court Hcad-Coiistablc to the 
peons did not make them competent to execute the warrant, that, even if the peons had 
been legally appointed, they could not have made the arrest, inasmuch as they were not police 
officers within the terms of s. 79 of the Code of Criminal Procedure. 

The terms of s. 79 are express in this respect, and no other person except a police-officer 
is competent to execute a warrant of arrest under an endorsement from another police-officer. 

The manager of the Kollain Tea Estate obtained a warrant for the arrest 
of certain agreement coolies, who had absconded from his garden- and gone to 

* Criminal Revision No. 962 of 1899, made against the order passed by Bernard V. 
Kilchbll, Esq., Sessions Judge of Cachar, dated the 6th of October 1899. 
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another tea garden. This warrant was endorsed over to the Court Sab- 
Inspector for execution. The Court Sub-Inspector was away at the time, 
and the Court Head- Constable acting for him. The warrant was by an 
order in writing signed by the Court Head-Constable endorsed for execution 
by two process-serving peons of the Deputy Commissioner’s Criminal office 
of Silchar. The peons succeeded in arresting a number of coolies under 
the warrant. Some of the coolies were forcibly rescued by the accused 
and other persons. The first accused was convicted by the Assistant 
Commissioner of Silchar under ss. 143. 22e5B, 341, and 353 of the Penal 
Code, and the remainder under the first three of the above sections and 
sentenced to various terms of imprisonment. The appeal preferred by the 
accused was dismissed by the Sessions Judge of Gachar. 

Mr. Sivtnhoe (Babu Prosonuo Gopal Boy with him) for the Petitioners. — 
The conviction of the accused is bad and cannot stand. The execution of the 
warrant by the peons did not constitute a lawful arrest, therefore the rescue 
by the accused of the persons so arrested was no offence. The warrant was 
addressed to the Court Sub-Inspector, and under s. 79 of the Criminal 
Procedure Code he alone could endorse it to some other police-officer. The 
Court Sub-Inspector was absent, and the Magistrate says the Court Head- 
Constable was acting for him ; that, however, is not sufficient ; there is nothing to 
show that the Court Head-Constable was at that time actually filling the office 
of Court Sub-Inspector, so that the Court Head -Constable had no authority 
to endorse the warrant, without, in the first place, getting it endorsed to 
[459] himself. Then, again, s. 79 requires the warrant to be endorsed to a 
police-officer, and process-serving peons can in no way be regarded as police- 
officers, so that, even if the warrant had been lawfully endorsed, the two peons, 
not being police-officers as required by that section, were not competent to 
make the arrest. 

The judgment of the Court (Prinsep and Stanley, JJ.) was as follows : — 

The petitioners have been convicted, Durga Jemadar under ss. 353, 225B, 
143 and 341 of the Indian Penal Code, and Hari Manjhi under ss. 143, 341 
and 225B, of the Indian Penal Code, and their offences may be shortly describ- 
ed as rescuing four persons who had been arrested and otherwise obstructing 
the execution of the warrant of arrest. 

The only point for our consideration in this case is whether the warrant 
was being rightly executed so as to make the arrest lawful and the obstruction 
thereto an offence. The warrant was addressed to the Court Sub-Inspector, and 
it was by an order in writing, signed by the Court Head-Constable, endorsed for 
execution by Churai Nath, and Guana Nath, and these two persons made the 
arrest which led to the occurrence constituting the offences of which the peti- 
tioners have been convicted. 

It was contended both before the Magistrate and before the Sessions 
Judge in appeal that the execution of the warrant by these persons did not 
constitute a lawful arrest inasmuch as the officer to whom the warrant was 
directed did not lawfully endorse it to these persons, and it was further 
contended that, even if it had been lawfully endorsed, these two persons, not 
being police-officers, were not competent to make the arrest. 

We think that on both points the objections are good. We observe from 
the Magistrate’s judgment that ho states that the Court Sub-Inspector ** was 
away then, and the Court Head-ConstahlM acting for him" made the endorsement 
in question. Now, unless the Court Head -Constable was at that time actually 
filling the office of Court Sub-Tnspector, any temporary arrangements made 
for the conduct of the office during the absence of the Court Sub-Inspaotor 
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would not constitute him a Court Bub- Inspector for the purpose oT endorsing 
this warrant. It would be [460] a matter of no difficulty for the Court Head- 
Constable, if he had realized the consequences, to have obtained the entry of his 
own name on the face of the warrant as one of the persons to whom it was 
directed for execution. The endorsement, therefore, for service by these two 
persons did not make them competent to execute the warrant. 

The second objection is also good because these persons, even if they liad 
been legally appointed, could not have made the arrest, inasmuch as they were 
not police-officers. The Sessions Judge in appeal, as well as the Magistrate, 
got rid of this objection by considering tliat these two persons being persons 
on the process-serving establishment of the Court, should be regarded as 
police-officers within the terms of section 79 of the Code of Criminal Proce- 
dure. We think that the terms of section 79 are express in this respect, and 
that no other person except a police-officer is competent to execute a warrant 
of arrest under an endorsement from another police-officer. And in I’egard to 
the opinions expressed by the Sessions Judge and the Magistrate, we would 
draw attention to the difference between the service of a summons and 
the execution of a warrant of arrest. Section 68 declares that a summons 
shall be served by a police-officer or subject to such rules as the Local Govern- 
ment may prescribe in this behalf by an officer of the Court issuing it or 
other public servant. It is by reason of this provision that such officers as 
the t\vo persons named in the endorsement are competent to act as process 
servers for the purpose of serving summonses and such processes, but under 
the terms of section 79 they cannot by reason of such office be properly regard- 
ed as police-officers. The conviction must, therefoio, be set aside, and the 
petitioners acquitted, the rule being made absolute. 

D. S. Rule made absolute. 


NOTES. 

[ See also 4 C. W. N., 85. ] 


[481] The I6th February ^ 1900. 

Present : 

Mr. Justice Prinsep and Mr. Justice Stanley. 

Natabar Ghose Petitioner 

versus 

Provash Chandra Chatterjee Opposite Party. ^ 

Presidency Magistrate, Judgment of — Sentence of imprisonment — Reasons 
for Conviction to be recorded — Code of Criminal Procedure (Act V of 
189%), s, 370, cl, (i) — Penal Code (Act XLV of 1860), s, 408. 

Section 870 of the Code of Criminal Procedure requires that in a case in which the 
aoouBed is sentenced to imprisonment a Presidency Magistrate shall record a brief statement 
of the reasons for the conviction. 

* Criminal Revision No. 107 of 1900, made against the order passed by Syed Amir 
Hossein, Presidency Magistrate of Calcutta, dated the 29th December 1699, 
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It is not sufficient for him to record that the ofEenco is proved, for that may necessarily 
be implied to be his opinion from the fact that ho has convicted the accused. The law 
contemplates something farther as the reasons for the conviction. 

The accused was charged with an offence under section 408 of the Penal 
Code. On the night of the 25th of December 1899 one Nonee Bala gave the 
accused, who was a servant of her uncle, a pair of gold balas and a chemise 
to take to her dressing-room. She subsequently missed them, and the accused 
was also missing. Upon search being made for him he was found and 
caught at the Sealdah Railway Station. On being questioned the accused 
stated that he had put the articles in the dressing-room, but later on he stated 
that he had given them to one O, to keep for him. The accused was taken to 
the house of (?, who admitted having received the balas from the accused, and 
promised to return them, but subsequently denied all knowledge of them. The 
accused was convicted under section 408 of the Penal Code. The judgment of 
the Presidency Magistrate was as follows : “ The charge is proved against No. 1 . 
He has no defence to make. I convict him under section 408 of the Penal 
Code and sentence him to four months’ rigorous imprisonment.” 

Babu Drojo Lai Chakravarti for the Petitioner. — The judgment is defective 
as the Magistrate does not give any reason for the conviction as required by 
s. 370. cl. (i) of the Code of Criminal [462] Procedure. The conviction for 
criminal breach of trust is wrong as there is no evidence to prove that the 
articles were misappropriated by the petitioner. A great part of the evidence 
for the prosecution has been disbelieved as the second accused has been 
discharged. 1 submit the charge against my client is not proved. Yacoob v. 
Adamson, (1886) L L R., 13 Cal,, 272. 

The judgment of the Court (Prinsep and Stanley, JJ.) was as follows 
Section 370 of the Code of Criminal Procedure requires that in a case 
such as that now before us, the Magistrate should record a brief statement of 
the reasons for the conviction. The Magistrate has failed to comply with the 
law. He has recorded no such reasons as are contemplated by section 370. It 
is not sufficient for him to record that the offence is proved, for that may 
necessarily be implied to be his opinion from the fact that he has convicted the 
accused. The law contemplates something further as the reasons for the 
conviction. We have accordingly considered the whole case, and, although we 
agree with the Presidency Magistrate that the accused should he convicted, we 
think that he should have been convicted of theft as a servant rather than of 
criminal misappropriation. The error, however, is immaterial, as it has not 
prejudiced the accused. The rule is, therefore, discharged. 

D. S. Buie discharged. 
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[ 27 Cal. 462 ] 

APPELLATE CIVIL. 

The 22nd December and 5th January, 1900. 

Present : 

Mr. Justice RaivIpini and Mr. Justice Wilkins. 


Koka Mahton and others Plaintiffs 

versus 

Manki Jagar Nath Sahi Defendant." 


Chota Na(fpore Encumbered Estates Act (VI of IH 76), ss. 2, H, (c) 4, — 12 — 
Meaning of the words ** holder and “ heir ” — Capacity to mortgage. 

[MS] The words “ holder ” and “his heir” are used throughout the Chota Nagporo 
Encumbered Estates Act in the sense of the holder »>( the property at the time of the 
determination of the debts and liabilities under s. 8 of the Act and his heir. The word 
“ heir ” in the Act always applies to the person who is the holder’s heir at the time of such 
determination of the debts and liabilities and to no other heir, nor to the heir’s heir. 

The estate of F came under management under the Chota Nagporc Encumbered Estates 
Act in 1880. He bad several sons, of whom B was the eldest and J the next in age. F died 
in 1884, and according to the custom of the fanriily, B succeeded him to the estate, and on 
R dying in 1802 without leaving a male issue, J succeeded him. On the 8th June 1884, J 
mortgaged a village which had been granted to him by his father for his maiuteuanco, and 
which never came under the management of the Plncumbored Estates. 

Held, that there was nothing in section 3, clause (c), of the said Act to incapacitate J 
from mortgaging the property. 

The object of Act VI of 1870 explained. 

The present suit was brought by Koka Mahton and others against Manki 
Jagar Nath Sahi for the recovery of a mortgage debt, due on a bond, dated the 
8th June 1884, in which a village named Kamta was mortgaged as 
security for the debt. The defendant admitted the execution of the hond^ 
but pleaded that the consideration- money was not paid ; and contended further 
that according to section 3, clause (c) of Act VI of 1876, the defendant had no 
authority to make any contract, and therefore the bond was null and void. 

It appears that the estate of one Manki Faninder came under management 
under Act VI of 1876 on the 23rd April 1880. Manki Faninder was tlie father 
of one Bhola Sahi, the eldest son, Jagar Nath Sahi, the defendant, and two 
younger sons. According to I he custom of the family, after the death of 
Faninder in 1884, Bhola Sahi succeeded to the estate, and Bhola Sahi having 
died in 1892 without any male issue, the defendant succeeded to the estate as 
malik, the estate having all the time continued under management under Act 
VI of 1876. It appeared also that the village Kamta, mortgaged by the defen- 
dant, was his village obtained from hin father for his maintenance, and 

that it never became a part of the encumbered estate. 

The Subordinate Judge found that tho plea of the defendant that the con- 
sideration-money had not been paid was not made out ; he further held that tho 
defendant was not the ** heir ” of [464] Bhola Sahi, whoso estate was under 
management under Act VI of 1876, when the bond in suit was executed, and 

* Appeal from Appellate Decree No. 1429 of 1898, against tho dccroo of P. B. Taylor, BSeq., 
Judicial Commissioner of Chota Nagpore, dated the 28th of April 1898, reversing the tIhorM 
of Babu Atal Behari Ghose, Subordinate Judge of Ranchi, dated tho 27 tb of August 1896, 
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that it could not therefore be held to be null and void. He aooordingly 
decreed the suit. 

On appeal, the Judicial Commissioner agreed with the lower Court as to 
the consideration for the bond, but held that the defendant appellant was the 
** heir" of the holder of the estate within the meaning of the Act at the time 
the bond was executed, and as heir he was incapacitated from alienating or 
charging any immoveable property, although such property might have no 
concern with the encumbered estate. He accordingly held that section 3, clause 
(c), of the Act rendered the defendant incapable of entering into the contract, 
and allowed the appeal and dismissed the suit. 

The plaintiffs appealed to the High Court. The case came on for bearing 
on 22nd December 1899. 

Dr. Rash BeharyGhose, and Babu Jogesh Chandra Dey, for the Appellants. 

Babu Rally Kishen Sen, for the Respondent. 

CDR. ADV. VULT. 

Jant. 5. 1900. The judgment of the High Court (Rampini and Wilkins, 
JJ.) was as follows : — 

This is an appeal against an order of the Judicial Commissioner of Chota 
Nagpore, dated the 28th April 1898. 

The suit is one in which the plaintiffs seek to enforce a mortgage bond, 
dated 8th June 1884, and the defendant pleads that under section 3, clause (c), 
of Act VI of 1876 (the Chota Nagpore Encumbered Estates Act) he could not 
contract, and so the bond is null and void. Both Courts have found that the 
defendant duly received the consideration -money of this bond. 

The Subordinate Judge held that the bond was valid, while the Judicial 
Commissioner has allowed the defendant's plea as to his incapacity to contract, 
and has dismissed the suit. 

The facts are that the estate of one Manki Faninder came under manage- 
ment under Act Y1 of 1876 on the 23rd April 1880. Faninder had then 
two sons: Bhola, who had no son, and Jagar Nath, the present defendant- 
respondent. Faninder died [465] in 1884, and Bhola succeeded him. Bhola 
died on the 19th June 1892, and the defendant Jagar Nath succeeded him. 
The plaintiffs instituted this suit on the 17th September 1895. 

The question then is whether the bond executed by the present defendant- 
respondent after the death of Faninder, when Bhola had succeeded to his 
father, is null and void or not. 

For the defendant-respondent it is contended, and this is the view taken 
by the Judicial Commissioner, that it is void : (1) because Jagar Nath, when 
he executed it was the heir to Bhola, the holder of the immoveable property 
for the time being who had then no son, and that therefore under section 3, 
clause (c), he could not contract ; (2) that although the property is not part of 
the encumbered estate taken charge of under the Act, still, under section 3, 
the holder and his heir are incapacitated from alienating or encumbering not 
merely the encumbered estate, but their immoveable property or any part 
thereof, the object of the Act according to this view being to prevent any one 
who may at any time succeed to the estate from contracting debts which may 
in any way interfere with the preservation of their property in its entirety. 

On the other hand, on behalf of the appellant it has been argued : (1) that 
Jagar Nath was not Bhola's heir at the time of the execution of the mortgage 
bond ; (2) that in any case be was not the heir to Faninder ; and that under 
section 3, clause (c), it is only Faninder’s heir that was incapacitated from 
contracting ; (3) that the property mortgaged was no part of the encumbered 
estate, and that it is not the intention of the Act to protect the property of any 
successor to the holder of the estate at the time of its management being, 
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undertaken, or to inoapacitate such successor from in any way alienating or 
charging it. 

It is not necessary on the view we take of this case to deal with the first 
and third of these pleas. We may, however, observe incidentally that we think 
the word ** heir appears to us to be used in the Act in its ordinary acceptation 
rather than its strictly legal intendment, and further, that the Judge appears to 
us to be right in the view he takes of section 3 incapacitating the holder of 
immoveable property and his heir from alienating or charging their immovable 
property or any part thereof. [466] But the question remains : Can the 
defendant Jagar Nath be said to be the heir of the holder of the said 
immoveable property within the meaning of section 3 of the Act ? 

Undoubtedly Faninder was the “ holder ** of the immoveable property when 
its management was undertaken under the Act and Bhola Nath was his heir. 
At first sight it may appear that on the death of Faninder. Bhola became the 
holder of the estate, and Jagar Nath his heir. But on consideration we do 
not think that this is the meaning of section 3. In the first place it will be 
seen that under section 2 what vests in the manager is the management 
cf the whole or any portion of the immoveable property of or to which the said 
holder is then possessed or entitled in his own right, or which he is entitled to 
redeem or which may be acquired by or devolve on him or his heir during the 
continuance of such management. Thus, it is the holder’s property and the 
property which may be acquired by or devolve on him or his heir which the 
manager is to manage, and it is such holder and his heir who are precluded 
from alienating or charging their property, and it would seem that it is such 
holder and his heir (but not the latter’s heir) who are declared by section 3, 
clause (c), incapable of contracting. 

Then, it will be seen from section 4 that the manager during his manage- 
ment of the said property (i.e., of the holder at the time the management is 
undertaken and the property which may be acquired by or may devolve on him 
or his heir) is to deal with the profits in a certain way, and to apply the residue 
in discharge of the debts and liabilities of the holder of the property and his 
heir “under the provisions hereinafter contained.” 

These provisions are contained in sections 5 to 12. From these it appears 
the manager is to prepare a schedule of the debts and liabilities due to the 
creditors of the holder and to persons holding mortgages, &c., at the time of such 
•determination. Debts not notified to the manager within three months are as 
a rule to be barred. A scheme for the settlement of such debts is to be 
submitted to the Commissioner, and finally as soon as such debts and liabilities 
are paid off, the estate is to be released from management. 

From these provisions it would seem to us to follow : (1) that Act VI of 
1876 provides a system for the management of property not in consequence of 
the incapacity of the owner of such [467] property to manage it, but with the 
object of paying off certain specified debts, and for this purpose the property 
is for a time placed beyond the jurisdiction of the Civil Courts ; (2) that it is 
the property of the holder at the time of the determination of these debts and 
the property which may be acquired by or devolve on him or his heir that the 
manager is vested with the management of, and that it is such holder and his 
heir who cannot alienate or charge their immoveable property and who cannot 
contract. The terms “ holder ” and “ his heir ” appear to us to be throughout 
the Act used in the sense of the holder of the property at the time of the deter- 
mination of the debts, and his heir. They are, w^e think, employed in no other 
sense. If the holder at the time of the determination of the debts dies, his 
heir no doubt in one sense become*^ the holder of the property, being his 
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successor, but we do not consider that on this account he becomes the holder 
of the property within the meaning of the Act, so that his heir becomes the 
heir referred to in section 3 of the Act. The word “ heir in the Act in our 
opinion always applies to the person who is the holder’s heir at the time of the 
determination of the debts and liabilities as provided in section 8 and to no 
other heir. 

It may be said that the Act must surely contemplate and provide for the 
event of the death of the holder of the property. But it seems to us that it 
was unnecessary for it to do so. As soon as the debts of the holder of the 
property have been determined under section 8, it is immaterial how the property 
may devolve. The manager continues to manage the property of the original 
holder or his heir, and when the debts, to pay off which the management has 
been undertaken, have been paid off, the work of the manager is finished and 
the property released. 

That being so, we conclude that in this case the holder of the property 
and his heir referred to in section 3 of the Act were Faninder and Bhola, and 
that the provisions of this section in no way incapacitated the defendant Jagar 
Nath from contracting. The mortgage bond on which the plaintiffs sue is 
accordingly not void, and the plaintiffs are entitled to recover. 

For these reasons wo decree this appeal with all costs. 

M. N. B. Appeal decreed. 


C468] The 1st December, 1899. 

Present : 

Mr. Justice Rampini and Mr. Justice Wilkins. 

Hurnandun Singh and others Defendants, 2nd Party 

versus 

Jawad Ali (Plaintiff) and another Defendant, 1st Party,* 

Specific Relief Act {I of 1877), s. 27 (b) — Sivt for specific performance of 
contract to sell land-— Pei son claiming by subsequent title — Notice of 
prior contract — Transfer of Property Act {IV of 1682), s. 54 — 
Contract for sale — Bainanamah — Legal and equitable rights — 
Registration Act (III of 1877), ss. 17 (/i), 48, 50 — 

Document creating a right to obtain another 
document — Unregistered document — 

Admissibility of Evidence. 

Qp the 27th December 1805, S executed an unregistered dccumont bearing a one-anna 
receipt stamp, in favor of J, agreeing to execute a deed of conveyance of a certain immoveable 

* Appeal from Appellate Decree No. 62 of 1898, against the decree of C. M. W. Brett, 
Esq., District Judge of Bhagulpore, dated the 11th of December 1897, reversing the decree' 
of Nuffer Chunder Bhutta, Subordinate Judge of that District, dated the 30th of April 1897,. 
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property in favor of J within a certain time, and acknowledging receipt of earnest money. 
Subsequently on the 3rd January 1896, S executed a registered Bainanamah in respect of 
the same property in favor of R 'and H, which was followed by a registered deed of convey- 
ance in their favor, dated the 9bh January 1896, and delivery of possession, although R and 
H had notice of the previous contract with J before the registration of the bainanamah and 
execution of the deed of conveyance in their favor. 

Held, that, having regard to s. 54* of the Transfer of Property Act and s. *27 (6) of the 
Specific Belief Act, in a suit for the specific performance of contract brought by c7, neither 
the bainanamah nor the deed of conveyance in favor of R and H could prevail against the 
prior unregistered contract of J. 

Heldt further, that the unregistered document of the 27th December 1895, came under 
e. 17, clause (h) of Act III of 1877, and was not inadmissible in evidence for want of 
registration ; andi that the registered bainanamah of the 3rd January 1896 did not take effect 
against it, under s. 50 of that Act. 


The plaintiff. Sheik Jawad Ali, brought the present suit against Mussummat 
Shama, the defendant first party, and Rambudun Singh, Hurnandun Singh and 
Sheik Sabi JUiksh, the defendants second party, to enforce specific performance 
of an agreement to execute a kobala in his favor. 

The agreement, which was written on a paper bearing an one anna receipt 
stamp, was in the following terms : — 

Whereas 1 tho declarant have finally completed the negotiations for the sale of 7 annas 
9 gundas 1 cowri 1 kraut out of the entire 16 annas [469] oi jagir Bhawaiii Singh Ilavildar, 
Thana Agarpur, Purgaiia Tlbagulpur, the towzi No. whereof is 1047 and tho &adar jama of 
tho entire jagir is Bs. G-11, with Sheik Jawad Ali, son of Sheik Mohur, deceased, inhabitant 
of Mouzah Anandpur, Purgana Bhagulpur, at a price of Bs. 1,200, and have received Bs. 26 
by way of earnest money out of tho said consideration money, I shall execute tho kobala for 
tho same within ten days. 1 have, therefore, put in writing these few words by way of 
receipt for tho earnest money that they may be of service when required. Dated the 25th 
Pous 1303 Fusli.” 


This agreement, exhibit (a), it will be seen, was executed on the 27th 
December 1895. It appears that subsequently, z.c., on the 3rd January 1896, 
Mussummat 8hama executed another bainanamah for the sale of the identi- 
cal property in favour of the defendants second party, Rambudun Singh and 
Hurnandun Singh, at a price cf Rs. 1,260, out of whicli the receipt of Rs. 20 
was acknowledged, and that document w^as registered later on in the course of 
the same day. The bainanamah was in tho following terms : — 

“ Whereas 28 bigbas out of the entire 16 annas of tho land, Jagir Bhawani Singh 
Havildar, situate in mouzah Badpur Koila, Thana Agarpur, Pergana Kahlagaon, bearing 
iowzi No. 1047 and a sadar jama of Rs. 6-11 form the proprietory right of me, the declarant, 
and the same have all along been in my possession and occupation. At present 1 have a 
mind to sell the said lands. I have therefore finally completed the negotiatioiis for the sale 
of the same, at a price of Bs. 1,260, with Rambudun Singh and Hurnuudun Singh, tons of 


“ R 1 ” fi d * [See. 54. — “ Sale ” is a transfer of ownership in exchange 

bale e ne . ^ price paid or promised or part-paid and part-promised. 

Such transfer, in the case of tangible immoveable property of the value of one hundred 
_ . V J rupees and upwards, or in the case of a reversion or other 

bale now ma e. intangible thing, can be made only by a registered instrument. 

In the case of tangible immoveable property of a value less than one hundred rupees, 
such transfer may be made either by a registered instrument or by delivery ot tho property. 

Delivery of tangible immoveable property takes place when tho seller places the buyer, 
or such person as he directs, in possession of the property. 

A contract ior tho sale of immoveable property is a contract that a sa^o of such 
- , property shall take place on terms settled between the parties. 

Contract tor sa c. itseli, create any interest in or charge on such 

property.] 
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Babu Sheopal Singh, deoeaaed, by nationality Rajputs, by occupation aemindars and inhabi- 
tants of Sadpur Koila, Fergana Kahlagaon, and Sheik Sabi Buksh, son of Sheik Karim 
Buksh, deceased, by occupation a zemindar, inhabitant of Anandpur, Fergana Bhagulpur. 
I ha^e received Bs. 20 out of Bs. 1,260, the fixed price, and have therefore granted this 
receipt that it may be of service when required." 

On the 9th January 1896, a deed of sale of the said property was executed 
and registered by the said Mussummat Shama in favour of the said defend- 
ants. The present suit was instituted by the plaintiff on the 11th January 
1896. The plaintiff submitted that prior to the 3rd January 1896, the defend- 
ants second party had full knowledge and information of the contract for 
sale made by the said Mussummat Shama in his favour, and that he gave 
them notice of the same, and personally warned them against the registration 
of their bainanamah in the presence of the Sub>Eegistrar. The defendants 
second party denied all knowledge of the plaintiff’s [ 470 } alleged prior 
contract, and they and the defendant first party disputed the genuineness of 
the document, dated the 27th December 1895. 

The Subordinate Judge dismissed the suit, holding that the document (a) 
was inadmissible in evidence for want of registration ; that the registered 
bainanamah of the said defendants second party must take effect against the 
plaintiff’s alleged oral agreement under section 48 of the Begistration Act ; and 
that the plaintiff’s whole story was untrue. On appeal, the District Judge held 
that the document (a) was admissible in evidence as a receipt ; that section 48 
of the Begistration Act did not apply; that the plaintiff’s story was true, and 
that notice was given by the plaintiff of his prior contract to the defendants 
second party at the time of the registration of the bainanamah, and undoubtedly 
before the execution of the deed of sale of the 9th January 1896. The 
District Judge accordingly gave the plaintiff a decree, directing the defendant 
first party to execute a deed of sale in his favour within sixty days. 

The defendants second party appealed to the High Court. 

The Advocate General (Mr. J. 1\ Wcodroffe^) Babu Jogesh Chandra Dey, 
Babu Lai Mohan Das, and Babu Lalmohan Ganguli, for the Appellants. 

Sir GriHith Evans, Dr. Rash Behari Ghose, and Babu Buldeo Narain 
Singh, for the Bespondents. 

The judgment of the High Court (Rampini and Wilkins, JJ.) was as 
follows : — 

This is a suit for specifie performance of an agreement to sell 28 bighas 
of land for Bs. 1,200. 

The District Judge, reversing the decision of the Subordinate Judge, has 
found in iavour of the plaintiff. 

The defendants second party appealed. 

The facts as found by the District Judge are (1) that the defendant first 
party agreed to sell the land to the plaintiff for Bs. 1,200 on the 27th 
December 1835, and received Bs. 25 and executed a document exhibit (a) ; (2) 
the defendant first party then agreed to sell the same land to the defendants 
second party for Bs. 1,260, took Bs. 20 from them and executed a 
bainanamah on the Srd January 1896 ; (3) the plaintiff before the registration 
[471] of this bainanamah gave the defendants second party notice of his 
contract with the defendant first party ; (4) notwithstanding this the defendant 
first party executed and registered a conveyance in favour of the defendants 
second party on the 9th January 1896. 
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On these findings of fact the Judge comes to the following legal conclu^- 
sions : (1) that the document exhibit (a) is admissible in evidence as a receipt ; 
(2) that the binanamah does not take effect against exhibit (a), as it is not a 
document relating to immoveable property ; (3) that it conveys no title to the 
defendants second party ; and (4) that the deed of the 9th January 1899 is of 
no avail as executed after notice of the plaintiff's contract with the defendant 
first party. 

We have no doubt that the Judge is right in the first of these findings. 
The document exhibit (a) is clearly admissible in evidence, and supported as it 
is by the oral evidence it substantiates the defendant first party’s agreement 
to sell the land to the plaintiff. It is not inadmissible for want of registra- 
tion, as it appears to us to come under section 17, clause (/i), Act III of 1877. 

The Judge is in our opinion in error in holding that the bainanamah of 
the 3rd January 1896 does not come within the purview of section 48 of the 
Begistration Act. We think it cannot properly be said not to be a document 
relating to immoveable property. But notwithstanding the fact of its regis- 
tration it will not defeat the plaintiff's right to obtain specific performance 
of his agreement : (1) because the plaintiff’s contract is not merely an oral 
agreement ; it is embodied in a document exhibit (a), which is an agreement 
to sell, but which does not require registration as coming within, not section 17 
(c), Lut section 17 (h) of the Begistration Act ; and (2) in consequence of the 
provisions of section 27 of the Specific Belief Act, clause (b). The title of the 
defendants second party arose subsequently to the plaintiff's contract, and the 
defendant second party clearly paid the consideration and took the conveyance 
of the 9th January 1896 after due notice of the plaintiff’s contract had 
been given them. The bainanamah was also probably executed after the 
[472] defendant second party had had notice of the plaintiff's contract. It is 
difficult to believe that this v as not the case, for the defendants first and second 
parties were living together, and were evidently acting in collusion all along. 
But it has been contended that the «ludge has not expressly found that the 
defendants second party had notice of the plaintiff’s prior contract before the 
execution of the bainanamah. They certainly had such notice before its registra- 
tion. But this is immaterial ; for, as pointed out by the learned District Judge, 
under section 54 of the Transfer of !^operty Act, the bainanamah gave them 
no legal right to the land, but only an equitable right, and an equitable right 
cannot under the provisions of section 27 of the Specific Belief Act prevail 
against the plaintiff’s prior contract. 

We may add that, in our opinion, the provisions of section 50 of the 
Begistration Act do not defeat the plaintiff’s right to relief, as the defendants’ 
bainanamah of the 3rd January 1896 appears to us to bo a document of the 
same nature as the plaintiff's exhibit (a), viz., a document merely giving a right 
to obtain another document creating, declaring, assigning, &c., a right, title and 
interest in immoveable property. That being so, it is not a document of 
the kind mentioned in clauses (a), (i), (c) or (d) of section 17, or (a) or (5) of 
section 18, but one of the nature referred to in section 17, clause (b). That 
this is so is clear from the fact that the defendants first and second parties 
thought it necessary to execute and exchange the deed of sale of the 9th January 
1896, which is the only deed which conveys a legal title in the land to the 
defendants second party. 

For these reasons we affirm the judgment of the District Judge, and 
dismiss this appeal with costs. 

M. N, B. Appeal dismiesed. 
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[473] The 22nd November, 1899. 

Present : 

Mr. Justice Macpherson and Mr. Justice Stevens. 


Girish Chandra Chowdhry and others ....Defendants Nos. 2 to 6 

versus 

Kodar Chandra Poy and another Plaintiffs.* 


Bengal Tenancy Act {VIII of 1886), s. 22 — Occupancy, non- transferable 

right of — Effect of purchase of non-transfer able right of occupancy by 
a co-sharer landlord. 

Section 22 of the Bengal Tenancy Act applies only to occupancy -holdings which are 
transferahle. lu the case of a non-t.ransferable occupancy-holding, the bolding itself, as 
apart from the right of occupancy, cannot bo sold so as to give the transferee a right to 
retain possession of it. 

Javiadul Huq v. Ram Das Saha, (189G) l.L. R., 24 Cal., 143, explained and distin- 
guished. 

The plaintiffs, Kedar Chandra Roy and Indramony Gupta, are the owners of 
a 12 annas share of a taluk in the district of Myraensingh. The defendants 
Nos. 2 to 6 are the owners of a 2 annas share and the defendants Nos. 7 to 10 
are the owners of the remaining 2 annas share of that taluk. There was a 
jote in the taluk, held under occupancy right by one Chid am Mai, the father 
of defendants Nos. 11 to 14. The defendants Nos. 2 to 6 brought the said 
holding to sale in execution of a money decree against the said Chidaih Mai, 
and purchased it themselves in 1893. They then let out a portion of the hold- 
ing to the defendant No. 1, and brought the remainder under cultivation, as 
they alleged, by bargadar, and were in possession by receiving crops therefrom. 

The present suit was instituted by the plaintiffs to obtain khas possession 
of their 12 annas share in the land which comprised the jote of Chidam Mai 
jointly with their co-sharer defendants, on the ground that Chidam Mai having 
abandoned the jote, and his occupancy right, which was not transferable, 
having been extinguished by the auction sale, the right to hold the land in suit 
in khas possession had reverted to the landlords. 

The defendants Nos. 2 to 6, amongst other things, contended that, accord- 
ing to local usage, occupancy rights in the place were [474] saleable in execution 
of a money decree, and that the plaintiffs were not entitled to a decree. 

The Munsif found that in that part of the country occupancy rights were 
not transferable by custom, so that the auction purchase by the contending 
defendants gave them no special right to take khas possession of the whole of 

the disputed lands, and accordingly decreed the suit. 

1 

* Appeal from Appellate Deeroo No. 565 of 1698, against the decree of Babu Oopal 
Chunder Bose, Subordinate Judge of Mymensingb, dated the 2nd of December 1897, affirming 
the decree of Babu Tej Chunder Mukerjee, Munsif of Mymensingh, dated the 4th of 
December 1896. 
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There was an appeal by the defendants Nos. 2 to 6 to the Subordinate 
Judge, which was dismissed. 

The defendants Nos. 2 to 6 appealed to the High Court. 

Baboo Deoarka Nath Chakravarti, for the Appellants. 

Baboos Upendra Nath Mukerjee and Qohind Ghunder Dey Boy for the 
Respondents. 

The judgment of the High Court (Haopherson and Stevens, JJ.) was 
as follows : — 

The facts of this case, so far as it is necessary to state them for the pur- 
poses of this appeal, are shortly these : The plaintiffs and the defendants 
Nos. 2 to 10 were the joint owners of a taluk appertaining to which there was a 
non-transferablo occupancy holding belonging to onoOhidarn Mai. The defen- 
dants Nos. 2 to 6 brought to sale and purchased that holding in execution of a 
money decree against Chidam Mai and took possession of the land. The 
plaintiffs brought this suit to got joint possession with the defendants of their 
12 annas share in the land. The first Court gave them a decree, which has 
been confirmed by the Lower Appellate Court. 

It is argued on an inference based on section 22 of the Bengal Tenancy 
Act and the decision of a Division Bench of this Court in the case of Jaivadiil 
Huq V. Ram Das Saha, (1896)1. L. R., 24 Cal., 143, that the occupancy-right 
is severable from the tenancy-riglit and that although the occupancy-right 
could not be sold, the sale and purchase of the tenancy-right was good, 
and that the plaintiff's [475] have consequently no right to interfere with the 
possession of the purchasing defendants. 

In this argument wo see no force. Section 22 of the Bengal Tenaiicv Act 
does not make a non-transforable occupancy-holding transferable when the 
purchaser happens to be one of the proprietors. That section, read in connection 
with the other sections of the Act, must be taken to refer to occupancy-holdings 
which are of a transferable character, and the section enacts that when such a 
holding is transferred to one of the co-proprietors, the occupancy-right in the 
land so transferred shall cease to exist. The decision to which we have referred 
merely held that although hy the operation of that section the occupancy-right 
ceased to exist, there might be a good transfer of the holding. Although under 
the provisions of section 22 of the Bengal Tenancy Act an occupancy-right may 
be severable, it is only severable in cases to which that section applies, and 
cannot be made severable in all cases. Apart from any special provision of 
law such as is contained in section 22 of the Bengal Tenancy Act and is 
applicable only to the cases referred to in that section, it does not seem 
possible on any principle to hold that in the case of a non-transferablo 
occupancy-holding the holding can be sold without the right of occupancy, so 
as to give the transferee a right to retain possession of it. 

The tenant, who was in possession, has left the land. It is now in the 
possession of the purchasing defendants, and wo tiiink that the Subordinate 
Judge was right in treating the holding as abandoned. 

These arc the only points which have been argued before us. 

The appeal is dismissed with costs. 

M. N. R. Appeal dismissed, 

NOTES. 

[ As regards the effect of transfer of an occupancy holding, see the Full Bench decision 
in Dayamayi y. Anatida Mohan Roy CJiowdhury, (1914) 42 Cal., 172 F. B. which finally 
settles the question. 

See also (1918) 19 C.Ii.J., 400 ; (1909) 10 C.L.J., 608 : 13 C.W.N., 937 ; (1911) 12 I.C , 
67 (Cal.); (1911) 13 I.C., 336 (Cal.) ; (1912) 16 I.C., 524 in all of which this case has been 
followed.] 
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HOSAIN ALI KHAK V. 


[476] The 9th January, 1900, 

Present : 

Mr. Justice Bampini and Mr. Justice Wilkins. 


Hosain Ali Khan Plaintiff 

versus 

Hati Charan Shaw Defendant.* 


Bengal Tenancy Act (VIII of 1836), s, 46, sub-ss. (6) and (.9) — Non- 
occupancy Raiyat — Enhancement of rent — Fair and equitable rent. 

Sub-section (9) of s. 46 of the Bengal Tenancy Act is not exhaustive. It was not intended 
that if there was no land of a similar description and with like advantages in the same village- 
as the land in suit, it should be impossible to enhance the rent of a non-occupancy raiyat 
upon any other ground. 

The plaintiff, Sir Syed Uosain Ali Khan Bahadur Mahabat Jung, O.C.l.E.^ 
Nawab Bahadur of Murshidabad, brought a suit against one Hati Charan 
Shaw, alleging that the defendant held 109 bighas of land on eight years*^ 
settlement from 1295 to 1302, B. S., at the annual rent of Bs. 81-12, at 
the rate of 12 annas per bigha, within the plaintiff’s estate No. 649 in 
the Towji of the Collectorate of Midnapur; that the defendant had made 
himself liable to ejectment under section 44 of the Bengal Tenancy Act 
on the ground of his having failed to pay rent for the year 1302 ; and that 
the annual rent of the said joie should be properly and justly assessed 
at Bs. 1,154-8 at Bs. 10, Bs. 7, and Bs. 12-8 per bigha. He accordingly 
brought the present suit, under the provisions of section 46 of the Bengal 
Tenancy Act, for the ejectment of the defendant as a non-occupany raiyat on 
the ground of his refusal to execute an agreement for enhanced rent tendered ta 
him under that section. He also claimed rent at the old rate for the year 
1302, and prayed for the ejectment of the defendant for his non-payment of 
that rent. 

The defendant alleged, amongst other things, that at the most he might 
be asked to pay fairly and equitably rent of Bs. 95-6, at the rate of 14 annaa 
per bigha. 

It appeared from the pleadings that, according to the plaintiff,. 
[477] the land in suit was a chur — reformation in a lake, — and there was na 
land of similar nature and quality in the village, and that the plaintiff claimed 
the enhanced rates at one-fourth of the value of the actual present produce of 
the different portions of the land in dispute. 

The Subordinate Judge was of opinion that assessment of rent based on 
such a principle would be against the directions contained in sub-section (9) of 
section 46 of the Bengal Tenancy Act, and accordingly refused to record the evi- 
dence which the plaintiff tendered on the point. He accordingly held that the 
defend/int should be liable to pay enhanced rent at 14 annas per bigha from 

* Appeal from Appellate Decree No. 759 of 1898, against the decree of H. R. H, Coze,, 
Esq., District Judge of Midnapur, dated the 4th of January 1898, affirming the decree of 
Babu Prosonno C^mar Ghose, Subordinate Judge of that District, dated the 8th oi 
March 1897. 
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1303, B. S., and decreed the claim for rent for 1302, B. S., etc., and directed 
that, unless the decretal sum be paid within three weeks, the defendant should 
be liable to be ejected. 

There was an appeal to the District Judge preferred by the plaintiff, and 
the appeal was dismissed. 

The plaintiff appealed to the High Court. 

Messrs. Cotton and Buchland and Moulvie Serajul Islam for the Appellant. 

Baboo Bidu Bhusan Ganguli, for the Respondent. 

The judgment of the High Court (Rampini and Wilkins, JJ.) was 
as follows : — 

This is a suit brought under the provisions of Chapter VI of the Bengal 
Tenancy Act. The plaintiff's claim is a three-fold one. First, ho seeks to 
enhance the rent of the defendant, who is a non -occupancy raiyat ; secondly,. 
he claims arrears of rent at the old rate ; and, thirdly, he asks for ejectment of 
the defendant, if the defendant refuses to pay enhanced rent, or if he fails to 
pay the arrears of rent within the period that may be fixed by the Court for him 
to pay them. 

The Subordinate Judge has given the plaintiff a decree for arrears of rent 
at the old rate for the year 1302, and has ordered the defendant to be ejected, 
if he does not pay within three weeks. And he has further given the plaintiff 
a decree for rent in the future [478] at the rate of 14 annas per bigha which 
is 2 annas more than the rate at which the defendant has hitherto been paying. 

The plaintiff was not satisfied, however; and appealed to the District 
Judge, who affirmed the decree of the Court of First Instance. 

The plaintiff now appeals to this Court; and his contention is that the 
lower Courts have misunderstood the provisions of sub-section 9 of section 46 
of the Bengal Tenancy Act. They have apparently been under the impression 
that the provisions of this sub-section are exhaustive, and that when it is therein' 
prescribed that the Court shall have regard to the rents generally paid by 
raiyats for land of a similar description and with like advantages in the same 
village," this means that it must have regard to such rents only ; that this is 
the only way in which a Court can carry out the provisions of sub-section 6 
of section 46 ; and that as in this case the plaintiff admits that there is no land 
in the village of a similar description and with like advantages to those of the 
subject of the present suit, therefore the defendant’s rent cannot he enhanced 
at all. 

We are of opinion that in this respect both the lower Courts have misunder- 
stood the provisions of section 46 of the Tenancy Act. It is laid down in sub- 
section 6 of section 46 that if a raiyat refuses to execute the agreement 
tendered by him under this section, and the landlord thereupon institutes a 
suit to eject him, the Court shall determine what rent is fair and equitable for 
the holding." 

Sub-section 6 does not prescribe in what way the Court is to determine 
what is a fair and equitable rent for the holding, but it only restricts the 
Court in finding what is a fair and equitable rent in one way, that is to say, 
by the provisions of sub-section 9 of section 46 already cited. 

Now, section 46 nowhere says that, if there be no lands of a similar 
description and with similar advantages in the same village, the Court is to 
stay its hand and refuse to carry out the provisions of sub-section 6. It only 
prescribes that, if there be such lands, then the Court must regard the rente 

f enerally paid by raiyats for them, and we do not think that it was intended that 
479] if there be no such lands, then it should be impossible to enhance the 
rent of non-occupancy raiyats in any way. 
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Under these circumstances we think that the case must go back to the 
Lower Appellate Court and to the Court of First Instance to receive the 
evidence which the plaintiff tenders, and which he proposes to give to show 
what will be a fair and equitable rent for the holding in this case, which, 
according to the plaintiff, should be calculated at the rate of one-fourth of the 
value of the actual present produce of the land. 

We do not say, and we must not be understood as saying, that such is the 
proper way to estimate what is a fair and equitable rent to be paid by the 
defendant. It is for the Court of First Instance and of first appeal to determine 
what is a fair and equitable rent. We can give no instructions or assistance 
with reference to how they are to determine this rent, because the law is silent 
on this point. We can only say that in our opinion sub-section 9 is not 
exhaustive, and that the provisions of sub-section 6 must be carried out by 
them to the best of their ability. 

We set aside the decree of the Lower Appellate Court and remand the 
case to that Court to be determined in accordance with these instructions. 
Costs will abide the result. 

M. N. R. Appeal decreed and case remanded. 


I 27 Cal. 479 ] 

The 1st and 6th December^ 1899. 

Present : 

Mr. Justice Eampini and Mr. Justice Wilkins. 


Rajnarain Mitter, Receiver to the Paikpara Estate Plaintiff 

versus 

Ekadasi Bag Defendant.^ 

Bengal Tenancy Act {VIII of 1685), s. 188 — Joint landlords — Suit for 
apportionment of rent and for splitting a jama — Frame of 
suit — Parties — arrears of rent. 

Section 188 of the Bengal Tenancy Act docs not prohibit joint landlords from ceasing to 
be joint, or preclude them from suing (or their shares of the rent separately, when the}' have 
ceased, or wish to cease, to be joint landlords ; provided that the suits are so framed as to 
free the tenant from all further liability to any one of them. 

1480] When, thoreforp, the plaintiffs, who are joint landlords, have in suits separately 
instituted by them against the defendant tenant, asked for apportionment of tent and for 
recovery of rents due on such apportionment, and all the parties interested have been made 
parties to the suits, there is no reason why the plaintiffs should not have the rent 

• Appeal from Appellate Decree No. 174 of 1898, against the decree of Babu Prasanno 
Kumar Ghose, Subordinate Judge of Midnapur, dated the Ist of November 1897, modify- 
ing the decree of Babu Hem Chunder Mukerjee, Munsif of Tamlukh, dated the 20th of 
January 1897. 
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apportioned ; and the apportionment may take place in respect both of the arrears alleged 
to be due and the future rent. 

In one of these two suits, Eajnarain Mitter, Receiver of the Paikpara Estate, 
sued one Ekadasi Bag, to recover Rs. 55-14-5 as arrears of rent. He stated 
that taluk Gopalpur and nij Gopalpur, Ac., recorded as mahal No. 2637 in the 
Towji of the Collectorate of Midnapur, aro the zomindaris of Kumar Sarat 
Chandra Singh and others, the sehatifi of deity Radha Ballah Jew ; and that by 
a decree made in 1893 by the Calcutta High Court, in suit No. 41 of 1889, all 
mal lands of the said mahal were set apart for the service of the said deity, 
and were in the hands of the plaintiff, as Receiver of the said estate. The 
plaint then went on to say that — 

“ 5. The defendant was in possession of 45 bighas 4 cottas 9 chittaks 4 gundas oi jote 
land in all in Mouzah Gopalpur appertaining to taluh Gopalpur at a yearly rent of Rs. 14G 
18 annas 18 gundas 1 cowri, besides coss. Formerly the defendant paid rent at the above 
rate and has been receiving dakhilas all along from the plaintiff’s agent. 

“ 6. That out of the said 15 bighas 4 cottas 9chittaks 1 gnndas of land, 5 bighas 7 cottas 
2 chittaks 10 gundas bearing a rent of Rs. lG-6-18 gundas was the nij jote of Kumar Sarat 
Ghundra Singh, and as the said jami jama became his property by the decision in the said 
suit, the defendant is liable to pay to the plaintiff a yearly rent of Rs. 131-7 annas 1 cowri, 
besides cess in respect of ihc vial land of 39 bighas 17 cottas G chittaks 11 gundas mentioned 
in the schedule below, being the balance of the said land of 15 bighas 4 cottas 9 chittaks 
4 gundas. A notice was given to the defendant to pay to the plaintiff the rent of the said 
land of 39 Viighas 17 cottas 6 chittaks 14 gundas separately.” 

The plaintiff, therefore, prayed that a decree be made against the defend- 
ant for the sum still due on account of the rent of the said mal land, and 
“ that an order be made declaring that the defendant is in possession of 
39 bighas 17 cottas 6 chittaks 14 gundas of ryoti jote land appertaining to mal 
land at a rent of Rs, 131-7-0-1 cowri.” Kumar Sarat Chandra Singh was 
made a defendant to the suit. 

in the other suit, Kumar Sarat Chandra Singh sued the same [481] defend- 
ant in similar terms for rent due on account of the nij jote, making Rajnarain 
Mitter, the said Receiver, a defendant. 

In both tlie suits, the defendant, amongst other things, pleaded that as 
in each case the plaintiff had split the said jote and brought a suit for rent of 
a portion thereof, such a suit could not legally proceed, and that he would 
sustain a serious loss, if the suit was thus brought by splitting one jote. 

The Munsif allowed the defendant's plea ; but finding that he admitted 
some arrears as duo on account of jama, he gave a decree for those arrears 
to the Receiver plaintiff and dismissed the other suit. 

On appeal, the Subordinate Judge dismissed both the suits. 

Both the plaintiffs appealed to the High Court, and the case came on for 
hearing on lab December 1899. 

Mr. 0*Kincaly, Babu Mohan Ghand Mitter and Babu Nalini Nath Sen, 
for the Appellant. 

Babu Lai Mohan Das and Babu6'am/ Chunder Dull, for the Respondent. 

Cur. adv. vult. 

Deo. 6, 1899. The judgment of the High Court (Rampini and Wilkins 
JJ.) was as follows : — 

These aro two analogous rent suits. 

In one the plaintiff is Mr. Mitter, Receiver, appointed by this Court to the 
Paikpara estate. Ekadasi Bag is the principal defendant, and Sarat Chundra 
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Singh is proformd defendant. In the other, Sarat Chnndra Singh is the plain- 
tiff, Ekadasi Bag, the principal, and Mr. Mitter, the proformd defendant. 

The facts are that the defendant Ekadasi is a tenant of the Paikpara estate, 
Mr. Mitter is the Receiver and Kumar Sarat Chandra Singh, a transferee of a 
share in the estate. Formerly, it is said, Ekadasi held two jamas, one of 6 
bighas odd, and the rent of which was Bs. 16 odd, and the other of 39 bighas 
odd, the rent of which was Rs. 131 odd. The jamas were consolidated and 
the defendant paid an annual rent of Rs. 146 odd to the co-sharers [482] 
jointly. Now, the estate has been partitioned by the High Court, and the 
jamas allotted to the different shares. The jama of Rs. 131 has fallen to the 
share of which Mr. Mitter is the Receiver, while the jama of Rs, 16 odd has 
fallen to the share of which Kumar Sarat Chandra Singh is the transferee. 

Mr. Mitter and Kumar Sarat Chandra Singh now bring these two suits 
after notice to the defendant for arrears of rent due up to Baisakh 1303 and 
seek to collect from the defendant the rents due to them separately. 

The Munsif held that the plaintiffs cannot recover, as there has been no 
decree for apportionment, but he gave Mr. Mitter a decree for the amount of 
rent admitted by the defendant to be due to the whole estate. 

The Subordinate Judge dismissed both suits entirely, holding " that the 
suits were not suits for apportionment of rents, but were only for splitting the 
defendant's jama into two for convenience of the plaintiffs.'' 

Mr. 0*Kinealy for the Plaintiffs urges that there is no difference between 
a suit for apportionment of rent and one for splitting a jama ; that the plaintiffs 
are entitled to have the rent apportioned or the jamas split, if they make all 
the parties interested parties to the suits, as has been done in these cases, and 
consequently that the plaintiffs are entitled to have the suits remanded for trial. 

Babu Lai Mohan Das for the Respondent maintains that the defendant's 
rent cannot be apportioned in these suits ; that even if this can be done, the 
plaintiffs are not entitled to an apportionment of the arrears due as the decrees 
for apportionment, if the plaintiffs obtain them, can only affect the future, 
and not the past. Finally, he contends that under section 188, the plaintiffs, 
until they obtain decrees for apportionment, must collect the rent jointly. 

It would appear to us that there is no reason why these suits should be 
dismissed. The plaintiffs have from the first asked for the apportionment of 
the defendant’s rent. 

All parties interested have been made partiesto the suits. There [463]i8 no 
valid reason that we can see why the plaintiffs should not now have the 
defendant’s rent apportioned. 

Then, we aie also of opinion that apportionment may take place of the 
sum due for arrears, as well as with regard to the future. As Mr. 0*Kinealy 
puts it, the apportionment may take place with regard to the future, as well as 
of all the defendant’s present obligation. 

And in the two cases — Sreenath Chunder- Choivdhry v. Mohesh Ghunder 
Bundopadhya, (1878) 1 C.L.R., 453, and Ishivar Chunder Dull v. Bam Krishna 
Dass, (1880) I. L. R., 5 Cal., 902, it would seem to us that arrears of rent, as 
well as apportionment of future rent, were sued for. 

These cases are no doubt of date anterior to the passing of the Tenancy 
Act; but section 188 would seem to us to present no difficulty. It lays down 
that^joint landlords can only sue for the rent collectively or by common agent. 
But it does not prescribe that the relation of jont landlords is to endure 
for ever. It does not prohibit joint landlords from ceasing to be joint, or 
preclude them from suing for their shares oi the rent separately, when they 
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have ceased, or wish to cease, to be joint landlords. When a defendant is 
eabject to a joint liability, it would without doubt be unjust to allow him to 
be sued hy one of his }oint creditors, who could not release him from his 
liability to his other creditors. But there would seem to us to be no reason 
why the creditors should not be allowed to sever their mutual relations, and 
sue their debtor separately for their shares of the debt, provided this be done in 
'Such a manner as to free the debtor from all further liability to any of them. 
This is being done in these suits. Mr. Mitter sues for the share of the rent 
duo to the share of the estate of which he is a Receiver, and Kumar Sarat 
Chandra Singh is a party. If Mr. Mitter gets a decree, Sarat Chandra Singh 
can never sue the defendant for more than his own share of the rent ; for any 
decree which Mr. Mitter may obtain will bind him as regards the amount of 
rent decreed, as well as the tenant defendant. Mutatis mutandis, the same will 
C484] be the effect of any decree which Kumar Sarat Chandra Singh may 
obtain in his suit. 

For these reasons we decree these appeals and remand the suits to the 
Lower Appellate Court, who will remand them to the Court of First Instance 
for trial, and for apportionment of the defendant's rent in respect both of the 
arrears alleged to be due and the future. This order will carry costs of these 
appeals. 

M. N. B. Appeals decreed and cases remanded. 


NOTES. 

[The case of 27 Cal., 479 does not lay down that there must be a division of the lands 
before a co*sharer can maintain a separate suit for his share of the rent ; it is enough if there 
is an arrangement for separate collection without a division of the lands amongst the oo- 
sharers 16 O.W.N.. 774.] 


[ 27 Cal. 4M ] 

The 15th January, 1900. 

Present : 

Mr. Justice Banerjee and Mr. Justice Stevens. 

Shyama Charan Mitter Judgment-debtor 

versus 

Debendra Nath Mukerjee Decree-holder.^ 

Second appeal — Execution of rent decree valued at less than Bs. 100 — 
Bengal Tenancy Act (y II I of 1885), s, 153 — Civil Procedure 
Code (Act XTV of 1882), s. 647. 

Where the original suit is a suit for rent valued at less than Rs. 100 and the decree or 
order made in it does not decide a question relating to title to land or some interest in land 
as between parties biiv.ng conflicting claims thereto, or a question of a right to enhance or 

* Appeal from Appellate Order No. 137 of 1890, against the order of J. Pratt, Esq., Dia- 
triot Judge of 24-Pergunnahs, dated the 22nd of February 1899, affirming the order of Baba 
•Charu Chunder Mitter, Munsif of Diamond Harbour, dated the 18th of December 1893. 
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vary the rent of a tenant, or a question of the amount of rent annually payable by a tenant^ 
no second appeal will lie in respect of an order made in execution proceedings relating 
thereto. 

One Dabendra Nath Mukhapadhya on the 16th July 1894 obtained a decree 
for arrears of rent against one Shyama Charan Mitter. The amount claimed 
in the suit for recovery of rent was less than Rs. 100. On the 15th July 1897 
the decree-holder applied in the Ihiruipore Munsif’s Court for the execution 
of the said decree, but it was transferred to the Court of the Munsif of Diamond 
Harbour on the 27th duly 1897. The judgment-debtor objected to the execu- 
tion of the decree on tlie ground that it was barred by limitation. The Court 
of First Instance holding that the application of the 15th July 1897 was a step 
in aid of the execution of the decree, over-ruled the objection. On appeal the- 
learned District dudge confirmed the decision of the first Court. Against this 
decision the judgment-debtor appealed to the Hign Court. 

[485] Dr. Asutosh Mookerjee and Babu Jnanendro Nath Bose for the 
Appellant. 

Babu Umakali Mookerjee for the Respondent. 

The judgment of the High Court (Banerjee and Stevens, JJ.) was aa 
follows : — 

This appeal arises out of an application for the execution of a decree for 
arrears of rent passed in a suit for recovery of rent, the amount claimed in the 
suit being less than Rs. 100. 

The judgment-debtor objected to the execution proceeding. His objection 
was over-ruled by the Munsif, who hoard the case in the first instance. There 
was an appeal preferred against the Munsif 's decision by the judgment-debtor, 
and that appeal has been dismissed by the District dudge. And against the 
order of the District Judge the present appeal has been preferred by the 
judgment-debtor. 

At the hearing of the appeal a preliminary objection is taken by the learned 
Vakil for the decree-holder respondent, that this appeal is barred by section 163^ 
of the Bengal Tenancy Act. That section enacts that “an appeal shall not 
lie from any decree or order passed, whether in the first instance or on appeal 
in any suit instituted by a landlord for the recovery of rent where " (we refer 
only to so much of the section as bears upon the present case) “the decree or 
order is passed by a District Judge, * ♦ * ‘^' ♦ * (ihg amount 

claimed in the suit does not exceed one hundred rupees * * ^ unless 

the decree or order has decided a question relating to title to land! 
or to some interest in land as between parties having conflicting claims thereto^ 
or a question of a right to enhance or vary the rent of a tenant or a question 
of the amount of rent annually j)ayahle by a tenant.” 

It is admitted by the learned Vakil for the appellant that the amount claimed 
in the suit for the recovery of rent did not exceed Rs. 100 ; and it is admitted 
also that the decree or order api^ealed against has not decided any of the 
questions referred to in the section — a decision upon which gives an appeal,, 
notwithstanding that the amount claimed does not exceed [486] Rs. 100. 
But the ground upon which he contends that the appeal is not barred is 
that a case like the present does not come within the language of the 
section, or in other words, that an order passed in a proceeding in execution of 
a decree for rent is not a “decree or order passed in any suit instituted by a 
landlord for the recovery of rent ” within the meaning of section 153. On 
the other hand, the learned Vakil for the respondent contends that such an 
order does come within the meaning of those words, because, by virtue of the 
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explanation of section 647 * of the Code of Civil Procedure, an application for the 
execution of a decree is a proceeding in the suit in which the decree was passed. 

The decision of the question raised in this case, therefore, resolves itself 
into the determination of the question, whether the term suit ” in section 153 
of the Bengal Tenancy Act is used in a narrow sense as being terminated 
by the decree made by the first Court, or in a broad sense as including 
not only the stages of a suit down to its termination by the decree of the 
first Court, but also its appellate stage, and also proceedings in execution of 
the decree made in the suit, the contention on behalf of the appellant being 
that it is used in the restricted sense, and that on behalf of the respondent 
being that it is used in its more comprehensive sense. 

In determining this question we think that the section itself ought in the 
first instance to be referred to in order to ascertain if it throws any light upon 
the question. And referring to the section wo find that it evidently uses the 
term “suit” not in its narrow sense, for it speaks of “any order or decree passed 
in the first instance or on appeal in any suit thereby indicating that a decree 
or order passed on appeal is a decree or order passed in a suit. Starting with 
this indication afforded by the section itself that the term “ suit ” is not used 
in its narrow sense, have we anything to indicate that it is used nevertheless in 
a narrow sense so far as to exclude proceedings in execution ? We must say that 
neither the language of the section, nor its aim and intention, so far as we can 
gather the same from the section, would furnish any ground for imposing such a 
limitation on the meaning of the term “ suit.” Then from section 647 of the 
Code of Civil Procedure it appears that applications for execution of decrees 
[487] are proceedings in suits. It was argued for the appellant that that 
section does not say that they are to be regarded as proceedings in the suits in 
which the decrees were made. If they are not proceedings in the suits in 
which the decrees are made, it is difficult to see what other suits they are 
proceedings in. It was suggested that they are proceedings in suits in the sense 
of the proceedings being themselves treated as suits. We do not consider that 
view correct. 


Then looking to the reason of the thing can we say that there is 
any reason in favour of the limitation which the learned vakil for the 
appellant contends for ? If section 153, with the evident object of preventing 
protracted litigation in cases of small value not affecting any permanent interests, 
bars an appeal from a decree or order passed in a suit for recovery of rent valued 
at an amount not exceeding Bs. 100, when such decree does not decide any of 
the questions referred to in the section, can there he any reason why neverthe- 
less the Legislature should have intended to allow an appeal against an order 
made in a proceeding for the enforcement of such a decree ? We are of 
opinion that this question must he answered in the negative. There is 
another argument in favour of tlie view we take, which is furnished by the rule 
laid down by this Court, and also the High Court at Allahabad, with reference, 
to a class of cases analogous to the present~-we mean cases of orders made m 
execution of decrees passed in suits of the nature cognizable by Courts of Small! 


* ( Sec. 647 : — The procedure heroin prescribed shall be followed, as far as it can be made- 


The High Court may 

Admission of afddavits 
as evidence. 


from time to time make rules to provide for the admissioD 
in such proceedings, of affidavits as evidence of the matters 
to which such affidavits respectively relate ; and such rules on 
being published in the looal official Gazette, shall have the force 
of law.] 


13 OAL.— 120 
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Causes. Such orders have been held to be non -appealable by virtue of the 
provisions of section 586 of the present Code of Civil Procedure. We may add 
that the same view was taken under the old Code of Civil Procedure, when 
section 27 of Act XXIII of 1861 was the law on the point. The cases in which 
the abovementioned rule has been laid down are : Lala Kandha Pershad v. Laid 
LalBehary Lai, (1898) I. L. K, 25 Cal.. 872; Anund Chnnder Boy v. Sidhy 
•Oopal Mis&er, (1867) 8 W. R., 112 ; and Din Dayalv. Patrakhan, (1896) l.L.R., 
18 AIL, 481. In these cases upon the construction of a provision of the 
Statute Book expressed in language somewhat similar to that of section 
[488] 153, it was held that a second appeal was barred not only against the 
decree made in a suit of the Small Cause Court class, but also against an 
order made in proceedings taken in execution of such a decree. We may say in 
this case what Mr. Justice L.)CJTS Jackson said in the case of Anund Chunder 
Boy V. Sidhy Gopal Missar, (1867) 8 W. K., 112, just referred to, that though 
we admire the ingenuity wliich has distinguished the argu.nent of the learned 
vakil for the appellant. Dr. Ashutosh Makerjea, wo feel no doubt that the 
view we take is the correct one. 

The result is that the preliminary objection must be allowed to prevail, and 
this appeal dismissed with costs. 

SC. C. Appeal dismissed. 


NOTES. 

[I. This was followed, sis regards appealability, in (1900) 28 Cal., 116; (1905) 30 Bom., 
118: 7 Bom. L. R.. 641 ; (1912) 18 I.C., 245 (Oudh). 

See also (1902) 1 C.L.J., 454 : 9 C.W.N., 725 (ti). 

II. The term 'suit' includes the appellate stage ; it oven includes the execution proceedings 
based on the tiiial decree made in the suit : — ^914) 19 O.L.J., 810.] 

[ 27 Cal, m ] 

The Hist January, lUOO. 

Present: 

Mr. Justice Banerjee and Mr. Justice Stevens. 

Amar Chundra Banerjee One of the Judgment-debtors 

versus 

Guru Proaunno Mukerjee Decree-holder.’'" 


Civil Procedure Code (Act XIV oj ISbii), ss. 228, 232 and 578 — Jurisdiction of 

a Court where a decree has been transferred for execution to substitute the 
name of the transferee of the decree — Whether an order passed without 
jurisdiction can be cured by the provisions of s. 578 of the 
Civil Procedure Code, 

An application by the traii.<ifereQ of a decree for execution after substitution of his name 
isan be entertained only by the Court which passed the decree, and the Court to which the 
ideoree has been transferred has no jurisdiction to entertain it. 

Sheo Narain Singh v. Ilurhuns Lall, (1870) 14 W. R., 65 ; Nakoda Ismail v. Kassam, 
i<l872) 9 Bom. H. C., 46 ; and Kadir Bakhsh v. Jlahi, (1879) I. L. R., 2 All., 283, referred to. 

In a case where a decree has been transferred to another Court for execution, and that 
Court orders the execution to proceed after substitution of the name of the transferee of the 

* Appeal from Order No. 228 of 1899, against the order of F. F. Handley, Esq., District 
Judge of 24-Pergaunahs, dated the 24th of March 1899, affirming the order of Babu Shoshi 
Bhushan Ghowdhry, Munsif of Alipur, dated the 14th of January 1899. 


954 



GURU PR 06 UNNO MUKEHJEE [ 1900 ] l.L.R. 27 Cal. 489 

decree, the said order ie one passed witboul jurisdiction, and can be set aside on appeal, 
notwithstanding the provisions of s. 578* of the Civil Procedure Code. 

[489] Sham Lai Pal v.'Modhu Sudan Sircar, (1895) I. L. R., 22 Cal., 558, distin- 
gaished. 


This appeal arose out of an application for execution of a docroo. The decree 
was originally passed by the Small Cause Court at Sealdali and was afterwards 
transferred to the Munsif’s Court at Alipore for execution. In that Court 
execution was allowed to proceed at the instance of one Jogendra Ilaldar, the 
assignee of the decree. During the pendency of the said proceeding vTogendra 
Haidar transferred the decree to one Guru Prosonno Mukerjee, and applica- 
tions were made both by the transferor and the transferee for allowing 
the latter to carry on the execution. Thereupon notices were issued upon 
the judgment-debtors, and they objected to Die execution mainly on the 
ground that the Court to which the decree was transferred for execution, could 
not entertain the a])plication for execution after substitution of the name of 
the transferee of the decree. The Court of First Instance overruled this 
objection, and allowed execution to proceed. On appeal to the District 
Judge the deci.sion of the Fir.st Court was conlirrned. Against this decision 
one of the judgment-debtors appealed to the High Court. 

Bahu Umakali Mookrrjee and Babu 'Nogendra Nath Milter for the Appellant. 

Babu Basani Kumar Bose and Babu IJoreudra Narayan Mookerjee, for 
the Respondent. 

The judgment of the High Court (Bankrjek and STEVENS, JJ.) was as 
follows 

Banerjee, J. — This appeal arises out of certain proceedings in execution 
of a decree. The decree was passed by the Small Cause Court at Sealdah, and 
it was subsequently transferred by that Court for execution to the Munsif's 
Court at Alipore. After various proceedings taken in the Alipur Munsif’s 
Court, execution was ordered to proceed at the instance of Jogendra Haidar, 
who was an assignee of the decree. While the proceeding instituted by 
Jogendra Ilaldar was going on, the decree was transferred by him to 
Guru Prosunno Mukerjee, and applications [490] were made to the Munsif’s 
Court at Alipur by him and Guru Prosunno Mukerjee for allowing the latter to 
carry on the execution case. Thereupon notice was given to the judgment- 
debtors ; they objected to the decree being enforced by tlie transferee ; but 
the Court overruled their objection, and having found that the alleged transfer 
of the decree was true, allowed Guru Prosunno Mukerjoe's application. Against 
this order of the Munsif, Amar Chundra Banerjee, one of the judgment- 
debtors, appealed to the District Judge, but his appeal has been dismissed, and 
hence this second appeal. 

It is contended by the learned Vakil for the appellant, judgment-debtor, 
that having regard to the provisions of section 232 of the Code of Civil 
Procedure, the application for execution of the decree by the transferee, 
Guru Prosunno Mukerjee, could be entertained only by the Court which passed 
the decree, and that the Court to which the decree had been transferred for 
execution had no jurisdiction to entertain it. And in support of this conten- 
tion the cases of Sheonarain Siriah v. Ilurhuns Lall, (1B70) 14 W. R., 66 ; 


[Sec. 678 : — No decree shall bo reversed or substantially varied, nor shall any 
case be remanded, in appeal, on account of any error, 
defect or irregularity, whether in the decision or in any 
. ... . j* i* order passed in the suit, or otherwise, not affecting the 

irregularity not anecting jurisdiction of the Court.J 

merits or jurisdiction. 


No decree to be reversed 
or modified for error or 
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Nakoda Ismail v. Easam, (1872) 9 B.H.C. Eep., 46 ; and Kadir Bakhsh v. Ilahi 
Bakhsht (1879) I. L. B., 2 All., 283, are relied upon. 

On the other hand it is argued for the respondent that section 232 is only 
a permissive provision which does not restrict the operation of section 228 by 
which the Court executing a decree sent to it has the same powers in executing 
such decree as if it had been passed by itself ; and that even if an applica- 
tion to the Court, which passed the decree, was a necessary preliminary 
under section 232, the order of the Court below made in the absence 
of such an application involved only an irregularity not affecting the merits 
of the case, and that order ought not be set aside merely by reason of such 
irregularity, having regard to the provisions of section 578 of the Code; and in 
support of this argument the case of Sham Lai Pal v. Modhusudan Sirkar, (1895) 
I. L. R., 22 Cal., 558, is cited. 

The points that arise for determination therefore are — 

First, whether the Munsif's Court at Alipur, to which the [4913 decree 
in question had been transferred for execution, had power to entertain the 
application of Guru Prosunno Mukerjee, the transferee of the decree, to be 
allowed to enforce the decree ; and 

Second, whether, even if that Court had no such power, its order directing 
execution to proceed could be set aside on appeal, having regard to the provi- 
sions of section 578. 

The determination of the first point depends upon the construction of 
section 232 of the Code of Civil Procedure. That section runs thus : — “ If a 
decree be transferred by assignment in writing, or by operation of law, from 
the decree-holder to any other person, the transferee may apply for its execu- 
tion to the Court which passed it, and if that Court thinks fit the decree may 
be executed in the same manner and subject to the same conditions as if the 
application were made by such decree-holder,” and then there are two provisos 
to the sect ion. Though the section is not worded as clearly as it might have been, 
yet reading the section as a whole we think its intention is to make an application 
by a transferee of a decree for its execution entertainable only by the Court which 
passed the decree. The section clearly shows that an application by a transferee 
of a decree for leave to execute it is to he granted, not as a matter of course, but 
only when the Court which passed the decree thinks fit. A discretion being thus 
left in that Court to allow or not to allow the execution to proceed at the instance 
of a transferee of the decree, it would follow that no other Court can entertain 
an application of the transferee. As for the word “ may ” occurring in the 
section on which some stress was laid in the argument for the respondent, the 
option it implies is an option to apply or not to apply, and not an option to 
apply to the Court which passed the decree or to some other Court. And as 
for the general provision in section 228, that the Court executing a decree sent 
to it for execution has the same powers in executing such decree as if it had 
been passed by itself, that must be taken subject to the special provision in 
section 232 that the power of allowing a transferee of the decree to execute it 
is to he exercised by the Court which passed it. 

The correctness of the view we take will be clear also from [492] the fact 
that the words “ the Court ” in section 208 of Act VIII of 1859, which corres- 
ponded to section 232 of the Civil Procedure Code, 1877, and of the present 
Code, were held by this Courc and by the Bombay High Court, respectively, in 
the casqs of Sheo Narain Singh v. Hurbiins Lall, (1870) 14 W. R., 65 ; Nakoda 
Ismail V. Kassam, (1872) 9 Bom. H. C., 46, to mean the Court which passed 
the decree, and the qualifying words which passed the decree ” were added 
to the words ** the Court ” in section 232 of the subsequent Code of 1877 and of 
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the present Code. And we may add that the case of Kadir Bukhsh v. lUthi, 
(1879) I. L. B., 2 AIL, 283, which was governed by seotion 232 of Act X of 
1877, supports the view we take. 

It was argued for the respondent that if a Court executing a decree 
transferred to it for execution be not held empowered to grant an application 
by a transferee of the decree to execute the decree, ^specially when such 
application is not an application to institute execution proceedings for the 
first time, but is one only to carry on the proceedings already instituted 
by the original decree-holder, great inconvenience might be caused to the 
transferee. That might be so in some oases ; but on the other hand, as has been 
pointed out in the case of Sheo Narain Singh v. Hurhuns Lall, (1870) 14 
W. B., 65, already referred to above, it would lead to the greatest difficulties, 
if in one Court one party was recognized as being the holder of and having the 
control over a decree, and at the same time in another Court another party 
was recognized as being in that position." 

It remains now to consider the second point, namely, whether the omission 
of the transferee to apply to the Court which passed the decree can be held to be 
cured by section 578 of the Code. In the view we liave taken of section 232, 
this point also must be decided against the respondent. For when according 
to that view no Court other than the Court, which passed the decree, can in 
the exercise of its discretion determine wliethor a transferee of the decree 
should be allowed to execute the decree, if any [493] other Court determines 
that matter and allows the transferee to go on with the execution of the decree, 
it acts without jurisdiction ; and as the omission in question affects the 
jurisdiction of the Court, section 578 cannot help the respondent. 

As for the case of Sham Lai Pal v. Modhusudan Sircar, (1895) 1. L. B., 
22 Cal., 558, that is distinguishable from the present. The question there was 
as to the meaning and effect of section 234 of the Civil Procedure Code which 
provides that an application for executing a decree against the legal representa- 
tive of a deceased judgment-debtor is to be made to the Court, which passed it, 
but does not, like section 232, leave any discretion in that Court to allow 
execution or not. As execution must, in such cases, issue as a matter of course, 
an application to the Court which passed the decree may be regarded as mere 
matter of form, and its omission was therefore held, in the case cited, to be 
cured by section 578 of the Code of Civil Procedure. 

The result then is that this appeal must bo allowed, and the orders of the 
Courts below set aside with costs. 

SteYCns, J. — I entirely concur in the judgment which has ju^t been 
■delivered by my learned colleague so far as it relates to the matters immediately 
before us, that is, the construction and effect of section 232 of the Code of 
Civil Procedure. I desire only to add, as reference has been made to the case 
of Sham Lall Pal v. Modhusudan Sircar, (1895) I. L. R., 22 Cal., 558, that I 
should prefer not to express any opinion as to the construction of section 234. 

8. C. G. Appeal allowed. 


NOTES. 

[ Only the Court which passed the decree can entertain the application for execution of 
a decree by a transferee: — (1901) 12 M. L. J,, 24; (1903) 25 All., 443 at 446 ; (1900) 28 
Mad., 466 at 472 ; (1905) 1 C. L. J., 316 at 318 ; (1909) 9 C. L. J., 443 : 13 C. W. N., 538.] 
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The 14th December, L899, 

Present : 

Mr. Justice Banerjee and Mr. Justice Stevens. 


Durga Charan Sarkar Plaintiff 

versus 

Jotindra Mohan Tagore and others Defendants.* 


Parties -- Joinder of parties —Dismissal of Suit for non-joiruler of parties — 
Necessary party — Civil Procedure Code {Act XIV of 1882) ss. 28, 32, 

296 and 316 — English Judicature Act, 1876, 
order XV U Hales U and 48. 

[494] On u .suit brought by the plaintiff for the establishment of bis right to and con- 
firmation of possession to certain immoveable property, and for a declaralion that it was not 
liable to attachment and sale in execution of certain decrees held by defendants 1 to 4 against 
defendants 5 to 7, the defonce inanity was that it was not maintainable in tho absence of 
certain persons, who, like the defendants 1 to 4 had obtained decrees against defendants 5 to 
7 and had attached the property in dispute, and the plaintiff preferred claims against the 
said attachments, but they were rejected upon adjudication 

Held, that, inasmuch as the absent decree-holders had applied for attachment and sale 
of the property in dispute in execution of their decrees and had successfully resisted the 
claim of the plainiiff, tho plaintiff had a right to some relief against them (the absent decree- 
holders) in respect of the matter involved in the suit, and as their presence was necessary in 
order to enable the Court effectually and completely to adjudicate upon and settle all the 
questions involved iii the suit, the absent decree-holders were necessary parties to it, and the 
plaintiff not having brought them on the record as defendants, the suit was not maintainable. 

Mahomed Badsha v. Nicol, Fleming and others, (1878) I. L. R., 4 Cal., 355, distinguished.. 

This appeal arose out of an action brought by the plaintiff for confirmation of 
possession to certain immoveable property by establishment of bis title thereto, 
and for a declaration that the said property was not liable to attachment 
and sale in execution of certain decrees. The allegation of tho plaintiff was 
that he had purchased tho jiroporty in dispute from the defendants Nos. 5 to 7 
by a registered Kobala executed by them on the 25th October 1891 ; that the 
defendant No. 1 Maharajah Sir Jotindra Moliun Tagore had a decree for rent 
in respect of some other properties belonging to the vendors defendants Nos. 5* 
to 7, and in execution thereof tho disputed property was attached ; that 
on the 13th January 1893 he preferred a claim which was rejected ; that 
he then brought the present suit in the Court of the Munsif of Farid pore, and 
prayed for an injunction to stop the sale, but that was disallowed; that 
on the 21st February the Munsif returned the plaint to bo filed in the proper 
Court, he having considered the value of tho property to be more than 
JRs. 1,000, and it was filed before the Subordinate Judge on the same date; 
that in che meantime the property had been sold in execution of the decree 
of the defendant No. 1 and purchased by defendants Nos. 8 and 9 who 
were then made parties. [495] The defence (for the purposes of this report) 
mainly was that the suit was not maintainable inasmuch as certain decree- 
holders wore not made parties defendants to the suit. It appeared that the 

* Appeal from Appellate Decree No. 482 of 1898, against the decree of B. G. Mitter, 
Esq., District Judge of Faridpur, dated tho 2nd of December 1897, modifying the decree of 
Babu Mohim Gbuuder Ghoso, Subordinate Judge of that District, dated the 22ad of Novem- 
ber 1894. 
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vendors (defendants Nos. 5 to 7) had several debts and several creditors. 
Some of them were satisfied out of the consideration money alleged to have 
been kept in deposit with the plaintiff. These decree- holders were not concerned 
in the present suit. But there were other decree- holders, who were satisfied 
out of the proceeds of the auction sale, brought about hy the defendant No. 1 
the Maharajah. The claims preferred by the plaintiff against the attachments 
taken out by the aforesaid decree- holders were rejected on the 4th January 1893. 
They were not made parties to the present suit. The Court of the First 
Instance dismissed the plaintiff’s suit holding that these decree-lioldors wore 
necessary parties to tlie suit. On appeal to the District Judge the decision of 
the first Court was confirmed. Against this decision the plaintiff appealed to 
the High Court. 

Dr. Hash Behary Ghose and Balm Baikunt Nath Dass, for the Appellant. 

Babu Nil Madhuk Bose, Bahu Sharada Churn Mitter, Moulvi Serajul Islam 
and Babu Shih Chunder Palit, for the Respondents. 

The judgment of the High Court (Banerjee and Stevens, JJ.), was as 
follows: — 

This appeal arises out of a suit brought by the plaintiff -appellant for 
establishment of his rigid to and confirmation of his possession of certain 
immoveable property, and for a declaration that it w^as not liable to attachment 
and sale in execution of certain decrees held by defendants Nos. 1 to 4 against 
defendants Nos. 5 to 7. Subsequently, upon the property in suit being sold in 
execution of the decree lield by defendant No i and purchased at auction by 
two persons Radha Rani Chowdhurani and Jagut Growri Chowdhurani, they 
were add«d as defendants Nos. 8 and 9. The defence, so far as it is necessary 
to be considered for the purj)oaes of the present appeal, was that the suit could 
not proceed in the absence of certain persons, who, like the defendants Nos. 1 
to 4, had obtained decrees against defendants Nos. 5 to 7, and had attached the 
property in dispute, and on attachment at [496] whose instance claims had 
•been preferred by the plaintiff and had been rejected upon adjudication. 

The first Court allowed that objection, but it also went into the merits of 
•the case and dismissed the suit as well on the preliminary objection as on the 
•merits. On appeal the Lower Appellate Court has affirmed the decree of the 
’first Court without going fully into the merits of the case, it being of opinion 
that the objection as to defect of parties was fatal to the plaintiff's case. 

In second appeal it is contended on behalf of the plaintiff that the Courts 
below were wrong in holding, that the decree-holders other than those at 
whose instance the property was brought to sale were necessary parties to tne 
-suit. It is argued that, as those other decree- holders did not proceed to bring 
the property in dispute to sale, no right to any relief existed as against thorn 
in respect of the matter of the present suit, tliat section 28 of the Code of Civil 
Procedure therefore by implication shows that they could not have been joined 
as defendants in the present suit, and if they could not have been joined as 
defendants their absence could not amount to a defect in the form of the suit. It 
is also argued that even the decree-holder at whose instance the property in 
dispute was brought to sale was only a proper but not a necessary i)arty to the 
suit ; and in support of this argument the case of the Ba?ik of Hindustan, 
China and Japan w, Premchand liai Chand, (1868), 5 Bom., H.C., 83, is cited. 
It has been further urged that the mere fact of a person having a remote interest 
in the subject matter of the suit, wmuld not be a suflicient ground for holding 
that he is a necessary party ; nor would the fact of any of the defendants 
being entitled to be indemnified by a third party in the event of the suit 
succeeding make such third party a necessary party to it, and in support of 
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this last contention the case of Mahomed Badsha v. Nicola Fleming and others^ 
(1878) I. L. B., 4 Cal., 855, is relied upon. On the other hand it is argued 
for the respondents that, although the other decree-holders, whose absence 
from the record has given rise to the objection on the ground of defect of 
parties, did not actually cause the sale of the property in dispute In execution 
of their decrees, yet they, like the decree-holder defendant No. 1, applied 
[497] for attachment and sale of the property in execution of their decrees,, 
and successfully resisted the claim of the present plaintiff to the attached 
property, and they abstained from bringing the property to sale only because 
the law, section 295 of the Code of Civil Procedure, entitled them to share in 
the proceeds realised by the sale brought about by defendant No. 1 rateably 
with him, and the other decree holders who had taken out execution against 
defendants Nos. 5 to 7 ; and that being so, it is contended, those decree-holdera 
cannot be said to he persons against whom no right to any relief existed in 
respect of the subject-matter of this suit. It is further argued for the respon- 
dents that, as by section 315 of the Code of Civil Procedure, the auction- 
purchaser defendant is entitled to a refund of the purchase-money from any 
person to whom the same may have been paid, and as a part of that money 
has been paid to the absent decree-holders, he will be prejudiced, if the suit is. 
allowed to proceed in the absence of those decree- holders. 

After considering the arguments of both sides we are of opinion that the 
view taken by the Courts below that the absent decree- holders are neces- 
sary parties to this suit is correct. The Code of Civil Procedure does not 
contain any express provision as to who should be considered necessary parties, 
and what would be the etfect of the omission of a plaintiff to bring on tha 
record all necessary parties. Section 34, however, by implication shows that 
an objection for want of parties is a valid objection to a suit or proceeding ; 
and sections 28 and 32 by implication show who are to be deemed necessary 
parties. Beading sections 28 and 32 together we think that in order that a 
party may be considered a necessary party defendant, two conditions must 
be satisfied, first, that there must be a right to some relief against him in 
respect of the matter involved in the suit ; and second, that his presence should 
be necessary in order to enable the Court effectually and completely to adjudicate 
upon and settle all the questions involved in the suit. Now let us see whether 
those conditions are satisfied as regards the absent decree- holders. As they 
had applied for attachment and sale of the property now in dispute in execution 
of their decrees, and had successfully resisted the claim of the present plaintiff 
under section 278 of the [498] Code of Civil Procedure, it is clear that the 
plaintiff, if his suit is well founded, has the right to ask for a declaration as 
against them that the property in dispute is not liable to sale in execution of 
their decrees, and that tfie order disallowing his claim was wrongly made. 
Indeed, we find that there is a prayer in the present plaint, namely, prayer (K) 
which is to the effect that the entire taluk, that is the property in dispute, may 
be held and declared as not fit to bo attached and sold in execution of the 
decrees of any of the principal defendants. If there was a right to claim that 
relief as against the principal defendants there was an equal right to claim the 
same relief as against the absent decree- holders. The first condition, therefore,, 
is, in our opinion, quite satisfied. 

Is the second condition also satisfied ? We are of opinion that it is. For 
in order to enable the Court to adjudicate upon and settle effectually and com- 
pletely all the questions involved in the suit, it is, we think, necessary that 
all the decree- holders, who had taken out execution against the judgment-debtora 
and caused attachment of the property now in dispute and who have obtained 
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satisfaction rateably out of the proceeds realized by the sale of that property, 
under section 295 of the Code of Civil Procedure, ought to be before the Court. 
They are all interested in seeing that the question as to the proprietary right 
in the property in dispute is correctly determined, and they all run the risk, 
in the eventf of the present suit succeeding, of being made liable under 
section 315 of the Code of Civil Procedure to repay to the auction -purchaser 
defendant the purchase-money v^^hich has been rateably received by them. They 
are, in our opinion, necessary parties for this double reason. They are 
interested in the result of the suit, and two of the defendants, namely, defen- 
dants Nos. 8 and 9, the auction -purchasers are interested in having them before 
the Court as their absence will certainly cause inconvenience, and may possibly 
cause injury to them so far as the enforcement of their right to the refund of 
the purchase-money goes. If this suit succeeds, the auction-purchaser defen- 
dants would, under section 315 of the Code of Civil Procedure, be entitled to 
receive back the purchase- money from the persons to whom it has been paid ; 
some of those persons are the absent decree- holders ; and, if this suit pro- 
[499] ceeds in their absence, the decree made in it will he no evidence 
against them. So that the auction -pure! lasers will be put to the inconvenience 
of having the matter readjudicated in their presence with the possibility of a 
different result being arrived at, and with a consequent possible risk of injury 
to them. It was argued that, if that were so, the same reason might have held 
good in the case of Mahomed IJadsha v. Nicely Fleming and others, (1878) I.L.R., 
4 Cal., 355 ; but the Court in that case vias of a different opinion. We 
think that that case is clearly distinguishable from the present. There, as 
here, the defendant, it is true, was entitled to be indemnified by certain other 
parties ; but those other parties in that case, unlike the absent decree-holders 
in this case, had no interest in the subject-matter of the suit, nor had the 
plaintiff any right to any relief as against them, whereas in the present suit the 
plaintiff, as has been said above, has a riglit to some relief as against the absent 
decree-holders. 

It is argued that our Code of Civil Procedure embodies only rule 11 
of order XVI of the rules made under the Judicature Act, but does not 
incorporate rule 48 of order XVI known as the third party procedure, and 
that, therefore, the mere fact of some of the parties to the suit being entitled 
to be indemnified by certain third parties cannot make those third parties 
necessary parties, nor has the Court any power to make them parties. We 
are of opinion that this contention is incorrect. The absent decree- liolders 
are not merely parties against whom the auction-purchaser defendants are 
entitled to claim some indemnity. They are persons who have an interest in 
this suit, and they are persons against whom a right to relief exists in tlie 
plaintiff, if the suit is well-founded. As for the case of the Bank of Hindustan, 
China and Japan v. Prem Chand Bar Chand, (lh68) 5 Bom. H. C., 83, no doubt 
it was there held that the decree- holder who brought the property then ir 
dispute to sale was a proper party, hut no question was raised in that case as 
to whether he was a necessary party or not 

We may add that the view we take is in accordance with that expressed 
in Story’s Equity Pleadings, paragraph 138, where [500] the learned author 
observes : “ In the next place an interest of the absent parties in the subject- 
matter ex directo, which may be injuriously affected, is not indispensable to 
the operation of the general rule, for, if the defendants actually before the Court 
may be subjected to undue inconvenience, or to dan«rer of loss, or to future 
litigation, or to a liability under the decree more ex} msive and direct, than 
if the absent parties were before the Court, that of itself will, in many cases, as 
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we shall presently see, furnish a sufficient ground to enforce the rule of making 
the absent persons parties.’* In the present case not only are the auction- 
purchaser defendants likely to be subjected to inconvenience, and possible injury, 
by reason of the absence of the other decree-holders, but what is more, they 
themselves have an interest in the subject-matter of the suit. 

It was faintly urged that the Lower Appellate Court was wrong in holding 
that the absent decree-holders cannot be made parties now as the relief 
against them is barred by limitation, and the ground upon which the argument 
was based was that as the decrees of the absent decree-holders have been 
satisfied, it was unnecessary to bring any suit to have the order made in the 
claim case against them set aside. But this argument overlooks the fact that 
the satisfaction of the decree which is made the basis of the contention, is 
sought to be rendered nugatory by the act of the plaintiff in bringing the 
present suit. 

We are, therefore, of opinion that the Courts below were right in holding 
that the suit was not maintainable by reason of the plaintiff not having made 
the absei'xt decree-holders parties to it. 

The appeal consequently fails and must be dismissed with costs. 

S. C. G. Appeal dismissed. 


NOTES. 

[ All those Avho attached the same properties under which the property was sold are not 
necessary parties : — (1910) 12 I.C., 866. Claimants as heirs to share in the dower are necessary 
parties :H1907) 6 C.L.J., 588 : 12 C.W.N., 84. 

See also (1914) 26 537 where the subject is fully discussed.] 


[801] CRIMINAL REVISION. 

The 16th Janrmry, 1900. 

Present : 

Mr. Justice Prinsep, Mr. Justice Stevens 
AND Mr. Justice Stanley. 

Pandita alias Rahmatulla Pramanik Petitioner 

versus 

Rahimulla Akundo Opposite Party. '* 

Summary trial — Dispute as to possession of land — Bon A tide belief as to 
title — Cutting and carrying away crops sown by another — Facts 
constituting theft — Dishonest intention — Indian Penal Code 
(Act XLV of 1860), ss. 24< and 379 — Code of Criminal 
Procedure {Act V of 1898), ss. 429 and 439. 

An accused person alleged and claimed that curtain paddy was grown upon his jote, and 
that he cut and removed it as a matter of right, and in an assertion of a bond fide claim to 
the land, it was admitted by the complainant, who also claimed the paddy and the land, 
that there had been a boundary dispute between his landlord and the landlord of the accused. 
The accused was convicted in a summary trial of the theft of the paddy. 

* Criminal Revision No . 724 of 1899, made against the order passed by Mahammed 
Abdullah, Deputy Magistrate of Bogra, dated the 9th of September 1899, 
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Held, f*r PBIMBBF, J : That if the complainant’e bargadars had grown the crops as 
found and nevertheless the accused cut and carried them ofi there could be no Imid fide belief 
that bo was entitled to do so to justify his action in regard to the complainant. With the 
fact found that possession was with the complainant by the growing by him of the crops cut 
by the accused, the accused was without justification in thus taking the law into his hands, 
even if he was entitled to hold the lands, because he was not in actual possession of them. 
His Lordship refused to interfere. 

Per STEVENB, J : The findings of the lower Court taken as a whole amounted to a 
finding that the accused acted niala fide, and the more fact that he brought some witnesses to 
speak to his long possession of the land and the cultivation of the crops by him could not 
be taken as showing that a bond /ide dispute as to title existedbetwoen the complainant and him- 
self. To constitute theft it is sufficient if property is removed against his wish, from the custody 
of a person who has an apparent title or even a color of right to such property. In the present 
case the complainant had an apparent title as leuant of the land, together with long possession, 
and he had on the strength of that apparent title and long possession raised the crops 
which the accused removed. The application should be dismissed. Queen-Empress v. 
Qangaram Santram, (1884) I. L. R., 9 Bom., 136, referred to. 

[302] Per STANLEY, J., contra . — That thu evidence as well for the prosecution as for 
the defence conclusively established that there was a hontl fide dispute as to the title to the 
land upon which the paddy was sown. Once this was shown the criminal charge failed. 
The fact, if it be the fact, that the paddy was sown by the complainant, would not give him 
tbo property in the crop if it were sown on the laud of the accused. If the land was the laud 
of the accused it was an act of trespass on the part of the complainant to sow ib with paddy, 
and the complainant had no right to complain if the accused resented his act of aggression 
by cutting and removing the crop. 

A dishonest intent is a necessary ingredient in the offence of theft. No such i.itontiou 
has been found on the part of the accused. That the conviction and sentence should be set 
aside. 

In this case the accused was convicted in a summary trial of theft of 
paddy under section 379 of the Penal Code, and sentenced to two months' 
rigorous imprisonment. It appeared that a long-standing boundary dispute 
existed between two zemindars of adjoining estates and the plot of land on and 
from which the paddy was cut and removed was claimed by either zemindar. 
The complainant alleged that he was in actual possession of the disputed land, 
and that the crops which stood on the same were grown by his bargadars ; 
that the accused went with a large body of men to the complainant’s land and 
out the crops which he had raised. The complainant, however, admitted that 
there had been a boundary dispute between his landlord and the landlord of the 
accused. The accused alleged and claimed that the paddy in question was 
grown upon his jote, and that it was cut and removed as a matter of right, and in 
an assertion of a bond fide claim to the land. Upon the case coming up on 
revision before a Divisional Bench of the High Court the learned Judges differ- 
ed in their opinion, and the case was referred to a third Judge under s. 439 read 
with s. 429 of the Code of Criminal Procedure. 

Baboo Sarat Ghandra Hay Ohotvdhry for the Petitioner. This is a casein 
which the Criminal Court ought not to have interfered, but should have left the 
complainant to his civil remedy. The accused alleged that the paddy was 
grown upon his jote, and he cut and removed it as a matter of right and in an 
assertion of a bo^id fide claim. It is admitted by the complainant that there was 
a boundary dispute between his landlord and the landlord of the accused. 
The evidence adduced on both sides establishes that there was a bo7id fide dispute 
as to the title to [503] the land upon which the paddy was sown ; that being 
established, the criminal charge must necessarily fail, ft also appears from the 
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evi donee that the land upon which the paddy was grown was near the boundary. 
If the land belonged to the accused the complainant had no right to sow 
paddy upon it, nor has he any right to complain, if the accused cut and removed 
the crop. To convict the accused of theft it must be found that there 
was dishonest intention on his part, and there is no such finding in this case. 

The rule I submit should be made absolute. 

The following judgments were delivered by Pbinsep, Stevens and 
Stanley, JJ. 

Prinsep, Jo.— A rule has been granted to consider whether the conviction 
and sentence passed on the petitioner in a summary trial for theft should not 
be sot aside. The sole question for consideration is whether the Magistrate has 
found facts constituting theft, or whether the petitioner is not guilty of that 
offence because ho cut and carried off the crop, under a bond fide belief that 
be was entitled to it, that is to say, whether he acted dishonestly within the 
terms of section 24^ of the Penal Code. 

The Magistrate has found that the “ complainant was in actual possession 
of the disputed land, and that the crops which stood on the same were grown 
by the hanfadars.'' lie adds : “ And the accused was by no means justified in 
cutting them away The more setting up of a claim to the land which has not 
been clearly proved by reliable evidence is not sufficient to exonerate him from 
the liability of theft.” I understand from this that the Magistrate has found 
that the claim is not bona fide because he has not proved it to be so by reliable 
evidence to rebut the finding that the crop was grown by the complainant. I 
do not understand that he has tried or attempted to try any question of title. 
He had previously found possession with the complainant. If hie bargadars had 
grown the crops as found and nevertheless the accused cut and carried them off 
there could, in my opinion, be no bond fide belief that ho was entitled to do so to 
justify his action in regard to the complaint, the cutting and removing of the 
crop grown by another, whatever may he the claim in respect of title set up by 
the accused. 

[504] I think that wa are bound to discourage such acts which amount to 
the taking of the law into his own h inds by a person, who being out of posses- 
sion, is bound to establish his title in the proper way, that is in the Civil Court. 

The Magistrate then proceeds thus : “ There has apparently been a dispute 
of boundary between the two z>nnmdars. I mean the zemindar of the com- 
plainant and the accused, and the accused apnears to have taken advantage 
of the same and attempted to dispossess the complainant from the land in the 
manner alleged by the prosecution.” IBy this I understand that possession 
being with the complainant the accused has attempted to interfere with it by 
this boundary dispute. With the fact found that possession was with the com- 
plainant by the growing by him of the crops cut by the accused, the accused was 
without the shadow of a justification in thus taking the law into his hands — 
even if he was entitled to hold the lands — because he was not in actual posses- 
sion of them. I would not interfere. 

Stanley, J. — In this case Pandita Pramanik has been convicted in a 
summary trial by the Deputy Magistrate of Bogra of the theft of paddy under 
section 379 of the Indian Penal Code, and sentenced to two months’ rigorous 
imprisoninont. It appears that a long-standing boundary dispute existed 
betiVlaen two zemindars of adjoining estates, and the plot of land on and from 

*[Suc. 24 ; - Whoever does anything with the intention of causing wrongful gain to one 

1 ^,1 ,, person or wrongful loss to another pCTson, is said to do that 

Dibhoncsily. thing “dishoncstly.-J . 
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which the paddy was cut and removed was claimed by either zemindar. The 
accused alleged and claimed that the paddy in question was grown upon his 
jote and his case is that it was <5ut and removed as a matter of right and in 
assertion of a bond fide claim to the land. The complainant admits that there 
has been a boundary dispute between his landlord and the landlords of the 
accused, as do also his witnesses. Johar Mamood Pramanik and Bocha 
Beparis also both depose to their knowledge of the deputed plots. Por the 
defence DhonaPramanik deposed that the disputed land has been in accused’s 
possession since the time of his forefathers,” and that ** both the plots 
belong to accused,” and “ that accused grew crops on them and reaped them 
this year.” Masiruddin Pramanik deposed that “ the disputed paddy and 
jote plots belong to Pandita Pramanik (the accused), and that he saw the 
accused grow and reap crops off them.” To the same effect is [505] the 
evidence of Nozi Akundo. It being clear from the evidence that the land 
from which the paddy was removed was in dispute between the parties, it 
appears to me that unless the Deputy Magistrate was satisfied that the claim 
of the accused was not bond fide he ought not to have adjudicated upon the 
question of title, much less to have convicted the accused. Instead of leaving 
the complainant to his civil remedy, the Deputy Magistrate investigated the 
title to the land and had both oral and documentary evidence produced. He 
appears to consider that in a case like the present one unless a claimant to 
land can clearly prove his title by reliable evidence bond fide claim will not 
avail him if he be charged with theft. In his judgment he says: “The 
mere setting up of a claim to the land which has not been clearUj proved by 
reliable evidence is not sufiicient to cjconerate him {the accused) from the liahUity 
of theft,'^ 

In this the learned Deputy Magistrate was in my opinion entirely in error. 
He has not ventured to find that there was any dishonest intention on the 
part of the accused in rcai)ing the paddy. A dishonest intent is a necessary 
ingredient in the offence of theft. The evidence as well for the prosecution as 
for the defence conclusively, as it appears to me, establishes that there was a 
bond fide dispute as to the title to the land upon which the paddy was sown. 
Once this was shown the criminal charge in my opinion failed. The fact, if 
it be the fact, that the paddy was sown by the complainant would not give 
him the property in the crop, if it was sown on the land of the accused. If 
the land was the land of the accused it was an act of trespass on the part of 
the complainant to sow it with paddy, and the complainant has no right to 
complain if the accused resented his act of aggression by cutting and removing 
the crops. 

For the foregoing reasons I am of opinion that the conviction and sentence 
ought to be set aside. 

Stevens, J. — This is an application for revision under section 439 of the 
Code of Criminal Procedure. The learned Judges who composed the Court 
of Revision before which the case came for lieai ing were equally divided in 
opinion, and it has therefore been referred to me for disposal in accordance 
with the provisions of that section road with section 429 of the Code. 

[506] The applicant has been convicted of theft under section 379 of the 
Indian Penal Code. The case against him is that taking advantage of a bound- 
ary dispute that had arisen between his zemindars and the zemindar of the 
complainant, he went with a large body of men to the complainant’s land and 
cut the crops which, the complainant had raised. The defence was that the land 
in question was a part of the applicant’s holding and that the crops upon it had 
been raised, not by the complainant, but by the applicant. The Deputy 
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Magistrate who tried the case was satisfied, as he says, by “ both oral and 
documentary evidence that in fact the land was in the possession of the 
complainant and that the crops had been raised by his bargadars. He held 
that the applicant was ** by no means justified '' in cutting the crops and ho 
accordingly convicted him of theft. 

The question is whether there is a sufficient finding of dishonest intention 
on the part of the applicant to support the conviction. 

It has been urged before me for tl)e applicant,— and the same view com- 
mended itself to one of the learned Judges who originally heard the case — that 
the Deputy Magistrate has in fact arrogated to himself the functions of a Civil 
Court and adjudicated upon the question of title much as a Civil Court might 
have done instead of limiting his decision on that point to the question whether 
or not the claim set up by the applicant was a bond fide claim. 

There is one sentence in the judgment, which, if it stood alone, would no 
doubt go to support this view. The Deputy Magistrate says : “ The mere 

setting up of a claim, which has nob bet3n clearly proved by reliable evidence, is 
not sufficient to exonerate him from the liability of theft.” I think, however, 
that the judgment must be taken as a whole and with reference to the case 
set up by each party. The complainant’s case was one of long possession on 
his part as a tenant, actual cultivation of the crops on his behalf by his harga- 
dars, and removal of those crops by the applicant in force. The case set up 
by the applicant was long possession by himself as tenant under another 
person, actual cultivation of the crops and reaping them as a matter of right. 
Iti is obvious that of these two cases one must be essentially false, if the other 
is true. The Deputy Magistrate found the case of the complainant to be true 
on the evidence, oral and documentary, before him and the view which he took 
was that [S07] the applicant had taken advantage of the fact that a boundary 
dispute existed between the two sets of zemindars under whom the parties 
respectively claim, in order to make an attempt to dispossess the complainant. 
It appears to me that these findings, taken as a whole, amount in truth to a 
finding that the applicant acted viola fide, and I do not think that the mere 
fact that he brought some witnesses to speak to his long possession of the land 
and the cultivation of the crops by him can be taken as showing that a bond fide 
dispute as to title existed between the complainant and himself. The evidence 
of the one set of witnesses or of the other must be untrue, and the Deputy 
Magistrate had to decide which of the two sets was to be believed. 

Very high ground has been taken in the argument before me on behalf of 
the applicant. I understand the learned vakil tt> have gone so far as to 
contend that assuming the complainant to have been in long possession of the 
land and to have raised the crops, yet, if the applicant thought that he himself 
had any title in the land, he did not commit theft, because the complainant 
would have no right to sow crops on land which did not belong to him. 

In the first place it seems to me that in order to judge of the bond fides 
of the applicant’s claim, we must take it as he himself sets it forth, and that 
it would be going rather far, when it is found to be false as regards the pos- 
session of the land and the raising of the crops, to assume that it is honest 
as regards the title. Further I would refer to the case of Queen-Empress v. 
Oangaram Sayitarnm, (1884) I. L. B., 9 Bom., 135, in which it is laid down 
that*to constitute theft, it is sufficient if property is removed, against his wish, 
from the custody of a person who has an apparent title or even a colour of 
right to such property. In the present case the complainant had an apparent 
title as tenant of the land together with long possession, and he had on the 
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strength of that apparent title and long possession raised the crops which the 
applicant removed. 

On the whole I think, that the findings of the Deputy Magistrate are 
sufficient to sustain the conviction, and that this application should be dismissed. 
The application is dismissed accordingly. 

D. S. Rule discharged. 


[808] FULL BENCH. 

The 6th January and 1st February, 1900. 

Pkesent : 

Sir Francis W. Maclean, K.C.I.E., Chief Justice, Mr. Justice 
Macpherson, Mr. Justice Banehjee, Mr. Justice Hill, 

AND Mr. Justice Ra^iipini. 

Khedu Mahto Plaintiff 

versus 

Budhun Mahto Defendant.'' 

Second Appeal — Suit for arrears of rent — Chota Nagpore Landlord and 
Tenant Procedure Act [Bengal Act I of 1879), ss. 37, 38, 47, 

49-^56, 62—67, 76, 98, 136, 137, 144— Civil Procedure 
Code (XIV of 1882), ss. 3, 4, 684. 

No second appeal lies in a suit for arrears of rent brought under the provisions of the 
Chota Nagpore Landlord and Tenant Procedure Act (Bengal Act 1 of 1879). 

The cases of Ramjan Khan v. Raman Chamar, (1882) 11 C. L, R., 480, and Priag Nath 
Sah Deo v. Mura Munda, (169G) 1. L. R., 24 Cal., 249, so far as they held that a second 
appeal did lie incases of this nature arising under Bengal Act I of 1879, were wrongly 
decided. 

This case was referred to a Full Bench by Rampini and WiLKiNS, JJ., on the 
5th January 1900, with the following opinion : — 

This is a second appeal in a suit for arrears of rent coming from the 
district of Hazaribagh, in which the provisions of Act I of 1879, B.C., are 
prevalent. 

A preliminary objection is taken that no second appeal lies, and the case of 
Mul Chand Sahu v. Hukum Singh, (1898) 2 C. W. N., ccxiv, is relied on. In 
this case it is laid down that in a suit such as the present no second appeal lies. 
We have referred to the judgment in this case, as also to the judgment of 
O’KinealT, J., sitting alone, in review, and dated the Slst August 1898, and 

* Reference to the Full Bench in Appeal from Appellate Decree No. 773 of 1898, 
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we find that they fully support the report of the case given in 2 Calcutta 
Weekly Notes, ccxiv. 

On the other hand, in the case of Priaq Nath Sah Deo v. Mura Munda^ 
(1896) I. L. B., 24 Cal., 249, it has been held that in such a suit a second 
[509] appeal lies. In this case, also one for arrears of rent, it is said : It 

was at first objected that no second appeal lay to this Court, but this 
objection was overruled years ago. We think, therefore, that the objection fails.” 

The judgment then goes on to deal with the contention of the appellant 
in that case that the appeal from the Deputy Collector lay to the Deputy 
Cpmmissioner, and not to the Judicial Commissioner. This plea was 
overruled and the appeal was dismissed. 

We can find no other express authority for the view taken in this case 
that a second appeal lies to the High Court in such cases. 

The case oi Ramjan Khan v. Raman Chamar, (1882) 11 C. L, B., 480, 
which has been cited before us, is a suit not for arrears of rent, but for 
ejectment. It is, however, a suit under Act I of 1879, B.C., and in this 
case it was held that an appeal, that is, a second appeal, lay to the High 
Court. The decision in this case proceeded on the ground that an appeal in 
such a suit vva<4 not barred by section 137 of the Act. But it seems to have been 
overlooked by the learned Judges, who decided that case, that there is no provi- 
sion in the Act expressly giving a second appeal from the decision in appeal 
of the Deputy Commissioner or .Judicial Commissioner in cases under the Act 
in which an appeal lies to them. In the case of MiU Chand Saku v. Hukum 
Singh, (1898) 2 C. W. N., ccxiv, or rather in the judgment of O’KiNBALY, J., 
in review in that case, it has been pointed out that the provisions of section 584 
of the Civil Procedure Code, do not give a right of second appeal in cases under 
Act I of 1879, B.C., because the Act is a complete Code in itself and the provi- 
sions of the Civil Procedure Code are therefore nob applicable to cases arising 
under it. There, therefore, appears to be a direct conflict of rulings between 
the cases of Mul Chand Sahu v. Hukum Singh (1898) 2 C. W. N., ccxiv, on 
the one hand, and those of Ramjan Khan v. Raman Chamar, (1882), 11 C.L.B., 
480, and Priag Nath Sah Deo v. Mura Munda, {\S96) I.L.B., 24 Cal., 249, on the 
other. We are of opinion that for the reasons given in the case of Miilchand 
Sahu V. Hukum Singh, (1898) 2 C. W. N., ccxiv, che decision in that case is 
correct, and [810] that the decisions in the other cases referred to are erro- 
neous. We, therefore, refer this appeal to a Full Bench, and the questions 
we would propound for their decision are - 

First. — Whether a second appeal lies in this case ? 

Second. — Whether the cases of Ramjan Khan v. Raman Ghamar, (1882) 11 
C. L. B., 480, and Priag Nath Sah Deo v. Mura Munda, (1896) I. L.B., 24 0al„ 
249, so far as they are authorities ior holding that a second appeal lies to this 
Court in cases arising under Act I of 1879, B.C., have been rightly decided. 

Babu Saroda Charan Mitrn for the Appellant. 

Babu Jogesh Chandra De for the Bespondent. 

Cur. adv. vult. 

Feb. 1, 1900. Maclean, C.J. — It is, 1 think, reasonably clear that the 
question referred to us ought to be, and must be, answered in the negative. It 
is urged by the appellant that a second appeal lies under section 584 of the Code 
of Cwil Procedure. It is true an appeal lies under that section ** unless other- 
wise provided by this Code or by any other law,” and by section 4 of the same 
Code nothing contained in that Code shall be deemed to affect “ any law here- 
tofore or hereafter passed under the Indian Councils Act, 1861, by a Governor 
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or a Lieutenant-Governor in Council, prescribing a special procedure for suits 
between landholders and their tenants.’* The Chota Nagpore Landlord and 
Tenant Procedure Act (Bengal Act I of 1879) is concededly covered by 
section 4 of the Code, and the question we have to decide is whether, upon the 
construction of that Act, a second appeal lies. The sections, upon which the 
•question turns, are sections 37 and 144. 

Section 37 provides that “ all suits for arrears of rent,” and this was a 
suit for arrears of rent, “ shall be cognizable by the Deputy Commissioners, and 
shall be instituted and tried under the [511] provisions of this Act and shall 
not be cognizable in any other Court, except in the way of appeal as provided 
in this Act.” 

This language is clear and precise, and no question can properly arise as 
to its construction. We must then ascertain what is the provision for appeal 
in the Act ? This takes us at once to section 144. 

Section 144 runs as follows ; “ In all suits other than those in which, 
when tried and decided by a Deputy Commissioner, the judgment of the Deputy 
Commissioner is declared to be final,” which is a case coming under section 
137, “ or when tried and decided by a Deputy Collector an appeal is allowed to 
the Deputy Commissioner, an appeal from tlie judgment of the Deputy Commis- 
sioner or Deputy Collector shall lie to the Judicial Commissioner of the 
Division, unless the amount or value in dispute exceed five thousand rupees, 
in which case the appeal shall lie to the High Court.” 

This language indicates with sufficient clearness to what tribunal the 
appeal is to lie. There is no suggestion of any appeal to this Court, save in 
cases when the amount or value in dispute is over Rs. 5,000. When the Act 
specially allows an appeal in a certain class of case to the High Court the 
inference is irresistible tliat it was only in that class of case that such an appeal 
was to lie : expressio unius esi exclusio altering. Reading sections 37 and 144 
together, and no difficulty of construction arises, it is to my mind perfectly 
clear that no appeal to the High Court, save in the stipulated case, was intended 
or provided for. And 1 may add that when the Code of Civil Procedure 
was intended to apply, the Act so expressly states. There is nothing about 
section 584 applying. 

This really disposes of the question. 

We have, however, been referred to three or four cases, in which it is 
alleged that a different view has been taken. In a recent but unreported case, 
however, decided in May 1898, the case of Mul Chand Sahu v, Hukum 
Singh (Appeal from Appellate Decree No. 194 of 1897) it wa'j held, on 
review, that there was no second appeal, nor do I think the authorities would 
justify us in saying, as the appellant suggests, that a practice has grown up of 
allowing an appeal to this Court [512] in these cases. How far such a 
practice would be sustainable if it contravened an Act of the Legislature ia 
, open to grave doubt. But bo that as it may, in none of these cases is any 
reference made to the provisions of section 37 of Bengal Act I of 1879 ; and I 
do not think I am doing any injustice to the learned Judges who decided those 
oases in saying that except, perhaps, in the case of Ramjan Khan v. Ramarir 
Chamar, (1882) 11 C. L. R., 480, which was a different case from the present, 
the point we have now to decide was not seriously brought to their attention. 

In my opinion, a second appeal does not lie, and the authorities referred to 
in the second question submitted to us, so far as they are authorities for holding 
that a second appeal does lie, must be taken to have been wrongly decided. 


13 OAL.— 122 


969 



I.L.R. 27 Gal. SIS khbdu mahto v. budhun mahto [1900] 

The appeal must be dismissed with costs here, and in the referring Oourt. 

Maopherson, J.— I am of the same opinion. It is conceded that a second 
appeal will not lie to this Court unless the provisions of section 684 of the 
' Code of Civil Procedure are applicable to the case. But the provisions of 
section 4 of that Code seem to me to bar the application of section 584. It 
cannot, I think, he said, having regard to the provisions of sections 37, 136, 137 
and 144 of Bengal Act 1 of 1879, that that Act does not prescribe a special 
procedure as regards appeals in suits between landlords and tenants in the 
Chota Nagpore District. I therefore agree in thinking that no second appeal 
lies in this case, 

Banerjee» J. — I am of the same opinion. The only provision of the law 
under which a second appeal could in this case lie would be section 584 of the 
Code of Civil Procedure. But that provision must be taken subject to the 
limitation contained in the section itself, which is in these words, namely, 
“ unless when otherwise provided by this Code, or by any other law,” and subject 
also to section 4 of the Code, which enacts that nothing contained in the Code 
except as provided in the second paragraph of section 3 " shall be deemed to aHect 
any law passed under the Indian Contract Act, 1861, by a Lieutenant-Governor 
in Council,” I am quoting only so much of the provision as bears upon this case, 
[613] ‘ ' prescribing a special procedure for suits between landholders and their 
tenants or agents.” The question then is reduced to this, namely, whether 
there is any special procedure prescribed by Bengal Act I of 1879 for suits 
between landlords and their tenants. And a special procedure, we find, is 
prescribed by that Act for suits between landlords and their tenants. It is 
argued that the effect of section 4 of the Code of Civil Procedure is to exclude 
only that portion of the Code which affects any law relating to procedure 
prescribed in Bengal Act I of 1879 ; and that as this last mentioned Act makes 
no provision for a second appeal, the application of section 584 of the Code will 
not affect any procedure prescribed in that Act. 

But is that so ? As has been pointed out in the judgment just delivered by 
the learned Chief Justice, if section 144 of Bengal Act I of 1879 stood alone, 
there might have been some ground for that contention ; but that section, read 
with the concluding part of section 37 of the Act, makes it clear that if section 
584 of the Code of Civil Procedure is to have application to this case, it will, to 
that extent, aff'ect the provisions of section 37. 

Hill, J. — I wish only to say that upon reconsideration of this question, I 
am clearly of opinion that no second appeal lies in a case of this kind. I was 
a party to the decision in the case of Priag Nath Sah Deo v. Mura Munda, 
(1896) I. L. B., 24 Cal., 249, but the view taken in that case proceeded almost 
entirely upon what was conceived to be an established course of practice 
supported by a decision in an unreported case decided by Mr. Justice TOTTENHAM 
and Mr. Justice AoNEW in May 1885, in second appeals Nos. 621 to 625 of 
1884. That case, however, does not now appear to me on a reconsideration of 
Ihe question and after hearing what has been addressed to us to-day, to have 
been correctly decided. I entirely agree with what has fallen from the learned 
Chief Justice and Mr. Justice Macfhkuson as to the construction of Bengal Act 
1 of 1879 and the effect upon the question now before us of section 4 of the 
Code of Civil Procedure. 

Bampini, J. — I also consider that no second appeal lies in this case. 1 
would* only add to what has been said by the learned L814] Chief Justice 
and my learned brothers that Bengal Act I of 1879 seems to me to contain 
internal evidence that the provisions of the Code of Civil Procedure are not 
applicable to oases arising under that Act, and that therefore section 584 of the 
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Code of Civil Procedure does not apply. I would refer to sections 47, 49 to 
56 and 62 to 67 of the Act which lay down certain procedure for the trial of 
caseH arising under the Act. These sections would be superfluous if the provi- 
sions of the Code of Civil Procedure applied in their entirety to cases arising 
under Bengal Act I of 1879. 

1 would also refer to sections 38, 76 and 98 of the Act, which make 
certain provisions of the Code of Civil Procedure expressly applicable. These 
would be absolutely unnecessary if the provisions of the whole Code applied to 
cases under this Act. And I may also in support of this view point to the 
title of the Act which is described as an ** Act to amend the procedure in suits 
between landlords and tenants in Chota Nagpore." Upon these grounds I am 
clearly of ‘opinion that the provisions of the Code of Civil Procedure do not 
apply to cases under Bengal Act I of 1879. 

Moreover, as has already been pointed out by several of my learned 
brothers, section 4 of the Code of Civil Procedure expressly excludes the Code 
from applying to cases between landholders and their tenants. For these 
reasons I think that no second appeal lies in this case, and that the cases of 
Bamjan Khan v. Raman Chamar, (1882) 11 C. L. R., 480, and of Priag Nath 
Sah Deo v. Mura Munda^ (1896) I. L. R., 24 Cal., 249, so far as they hold 
that a second appeal lies in cases of this nature arising under Bengal Act I of 
1879, have not been rightly decided. 

M. N. R. Appeal dismissed. 

NOTES. 

[1. Ab regards appeal, sec also (1901) 23 Cal., 532. 

II. As regards the value of a practice opposed to the plain construction of the Act, sae 
also (1906) 13 C.W.N., 815.] 


[818] PRIVY COUNCIL. 


The 14th November and 9th December, 1899. 
Present : 

Lords Hobhouse, Morris, Davey and Robertson, 
AND Sir Richard Couch. 


Rewa Prasad Sukal Defendant 

versus 

Deo Dutt Ram Sukal Plaintiff. 


(On appeal from the Court of the Judicial Commissioner, Central Provinces.] 

Joint family estate, succession to — Title of member by survivorship — Partition 
not established by auard and record at settlement of widow's estate 
ftyr life — Land Revenue Act, G P. (XVIII of 1881), s. 87. 

Where a Hindu and his widow had successively held the estate in suit as joint-family 
estate in coparcenary with the appellant or his predecessor — 

Held, that the appellant succeeded at the widow’s death. 
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Though the widow was recorded under an award by the Collector in the settlement 
records as owner of an 8 -anna share of the estate for her life-time, that did not operate a 
separation in title or alter its devolution. Section 87 of the Land Revenue Act, Central 
Provinces (XVITI of 1881) did not affect the appellant's claim, for the award related solely 
to the widow's interest. 

Appeal from decree (23rd February 1894) of the Judicial Commissioner, 
affirming, on second appeal, a decree (3rd July 1893) of the Judicial Assistant 
Commissioner, affirming a decree (26th April 1892) of the Civil Judge, 
Jubbulpur. 

The plaintiff (now deceased and represented by his heiis, who were minors, 
through their mother and guardian) claimed, on the 21st October 1892, the 
possession of estate, consisting of shares in villages in the Sehora 

tahsil. He alleged a right thereto by inheritance, on the death, in 1889, of 
Mussumat Nanhi Bahu, widow of his cousin Sita Earn, the last male holder of 
the property, who died in 1849, and who was succeeded by the widov/ for her 
life estate. He also alleged that Sita Bam, and the parties to this suit, belonged 
to a divided Hindu family, and that, as shown in the table set forth in the 
[ 616 ] plaint, he the claimant was nearer in degree of relationship to the 
deceased than the defendant. The table was — 

Ujiar Ram. 


Gumaii Ram. 

I 

Partab Ram. 

I 

Madho Prasad. 
I 


Manbodhram. 

I 

Deo Dutt Ram Sukal 
(Plaintiff). 


Murlidhcr. 

I 

Sita Ram, 
died 1849, 
leaving widow 
Nanhi Bahu, 
died 1889. 


wa Prasad Sukal 
(defendant, appellant). 

The defence was that the branch of the family to which the defendant 
belonged, viz., that of Partab Earn, had remained joint in estate with Sita Earn, 
and on his death with his widow. The claimant's share in the family estate 
had been divided off to him many years before. On the death of Sita Earn his 
share had been awarded to his widow at settlement by consent for her life only;: 
on her death tlie defendant's title accrued by survivorship. 

The issues raised the principal questions : (1) whether the disputed share had 
remained joint estate as stated, or was separate ; and (2) what was the effect of 
the award made at the settlement of 1863, and the entry in the record ; thia 
latter question beingtakon in connection with section 87 of the Central Provincea 
Land Eevenue Act, XVI II of 1881. 


On this appeal the question related only to the second of the above ques- 
tions, and to whether or not tiie share claimed was to be dealt with as undivided 
family estate in regard to it. 

The Civil Judge found that the share was undivided estate in the hands of 
Sita Ram, but disposed of the claim in regard to the estate taken by the widow 
for her life. His decree was for the plaintiff. 

The Judicial Assistant Commissioner on appeal affirmed the finding that. 
the share was undivided estate when in the possession of Sita Bam and hia 
widow. But he was of opinion that the settlement award of 1863, at the time 
when, distinct proprietary rights were for the first time conferred, created a. 
widow's separate estate ; that the inheritance would in regard to this belong to 
her husband’s heirs, and not pass by survivorship. He therefore dismissed th^ 
appeal. 
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[517] On second appeal, the Judicial Commissioner, bound as he was by 
the conclusive finding which was in hact that Sita Bam and his widow lived 
joint in estate with the. line of Partab, nevertheless decreed the claim. He 
held that in virtue of the proceedings in the revenue department in 1863, and 
by the effect of section 87 above mentioned, a new estate had been created in 
favour of the widow, and that this had descended to the nearest collateral, who 
was entitled as the reversionary heir on the widow’s death. According to this 
view the plaintiff was entitled, and the appeal was dismissed. Prom this 
decision the defendant now appealed. 

Mr. J. D, Mayiie for the appellant. The findings of fact, by the Original 
Court and the Court of First Appeal, were conclusive in favour of the defendant 
that the branch of the family to which lio belonged had continued to have a 
right in the joint estate with Sita Bam and after his death with his widow, as 
members of an undivided Hindu family. Neither the award at settlement, nor 
the settlement record in favour of the widow, that she had an estate for life, 
had any operation in the way of partition, nor did they alter the status of the 
family, or affect the devolution of the share. The Judicial Commissioner’s 
judgment erred in concluding that the question of inheritance was governed by 
the title and possession of the widow for life under the award of 1863, taken 
in connection with section 87 of Act XVIII of 1881. The mere fact of an 
arrangement having been made that certain shares in villages, those shares 
having belonged to her husband as his share in joint family property should be 
her estate for life, would not be a holding by her inconsistent with the family 
being still undivided in estate. Section 87 did not relate to a case such as 
this, but, by its own terms, had a different application, as the question of the 
reversion and of what should become of it, had never been under the “ con- 
sideration of the Settlement Officer.” Beference was made to Munnal Ghaudhri 
V. Gajraj Singh, (1889) I. L. B., 17 Cal., 246. On this appeal it could not be 
disputed that the appellant and Sita Bam were joint in estate, and that after 
his death this appellant continued so long as she lived to be a member of a joint 
family holding the [8181 property in question as parD of the joint estate. And 
there was nothing in the Bevenue Proceedings in 1863, or in Act XVIII of 
1881, to annul the rights of survivorship which accrued to the appellant. 

The respondent did not appear. 

Cur, adv, vult. 

Dec. 9th. The judgment of their Lordships was delivered by — 

Lord Robertson. — This appeal was heard ex parte ; but the disputed 
questions are not complicated and are ultimately confined to a narrow issue 
by findings in fact which bind this Board. On that issue the grounds of the 
judgments appealed against are explained with sufficient fulness to allow of 
their validity being tested with some certainty. 

The dispute arose on the death of Nanhi Bahu, widow of Sita Ram, in 
1889. Prom 1863 her name had stood, and it stood at her death, recorded in 
the Settlement Becord as owner, for her lifetime, of eight-anna shares of che 
zemindari of certain villages, which had been possessed by her husband Sita 
Bam. The present dispute relates to those shares. The primary theory of the 
case of the plaintiff (the original respondent in this appeal) was that Sita Barn's 
estate was divided estate ; and, if this had been the fact, the plaintiff, as his nearest 
heir, would admittedly prevail. The defendant (now the appellant) on the other 
hand, maintained, and he has proved, that the estate of Sita Bam was undivided 
estate enjoyed by Sita Bam jointly with those from whom the appellant derives. 
There had, it is true, been a partition, in 1824, but this was only between the 
branch of the family now represented by the plaintiff on the one hand and the 
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rest of the family on the other ; the plaintiff’s branch dropped out of the com- 
munity, but the community remained. The findings of the Judicial Assistant 
Commissioner, Jubbulpore, which are conclusive of the facts in the case, express- 
ly assert that Sita Bam was at his death in shamlat with Fartab Singh, who 
is now represented by the appellant ; and carrying the matter a step further and 
to the latest date with whicl] this suit is concerned, he finds that Nanhi Bahu 
was at her death in shamlat with the appellant. 

Dislodged by these findings from his original position, the [519] plaintiff 
relied on the terms of the award of the Deputy Collector in 1863, by which 
Nanhi Bahu’s name was put on the Becord ; and the Judges in the Courts 
below have held that that award had the effect of making the shares enjoyed 
by Nanhi Bahu separate estate to which her husband's heir must succeed. 
This result is supposed to be brought about by the 87th Section of the Central 
Provinces Land Bevenue Act, XVIII of 1881. 

Before examining the statute and the award itself, it is well to realise the 
antecedent facts which are held to be thus affected by them. In 1863 when 
the proceedings were taken which resulted in the award, the parties to them 
belonged to an undivided family and the estate was undivided estate. The 
death of Sita Bam necessitated some mutation of names for the purpose of 
revenue ; it did not necessitate a partition. His widow’s right was to main- 
tenance, but the satisfaction of that right by the assigning to her the enjoy- 
ment for her lifetime of a share of the estate is not an unnatural or unaccustomed 
mode of dealing with property that is undivided and is intended to remain 
undivided. This is pointed out with clearness and emphasis by the Judicial 
Assistant Commissioner. '' The circumstance, ” be says, speaking of the 
mutation of names, '' does not seem to me to be of the slightest importance in 
deciding this question, in view of the well known practice of members of an 
undivided family in this part of the country of recording proprietary rights in 
villages in the shares to which each member of the family would be entitled, 
if he separated and at the death of each member continuing to enter his share 
in the name of that member’s heirs although they still continued in shamlat.’^ 
This view of the matter does not require modification even where, as in the 
present case, the right recorded is one of zemindari, while the original interest 
was stated to be a patti right. 

The next question is, what is the effect of the 87th section of the Land 
Bevenue Act ? What the section says is this : It declares in regard to awards 
granted before its date (such as that before their Lordships) that every claim 
shall be barred which, after consideration, has been expvessly decided to be 
invalid or inferior to the claims of the person in whose favour the award is 
madb. This provision is clear and needs no explanation. In [620] order to 
be barred, a claim must have been considered, — that is made, or tabled as the 
subject of consideration, and expressly decided. 

It has now to be seen what was proposed to the Oollector for his consL 
deration and what was done by him in relation to the estate now in dispute. 
The mover in the application to the Collector was Fartab Singh, whose rights 
are now in the appellant and whose acts are therefore binding on the appellant. 
Fartab Singh proposed and the Collector ordered inter alia that eight anna 
shares should be awarded to Naulii Bjihu foi. her lifetime.*’ lie did not 
propose, and therefore the Collector had no occasion to consider anything as 
to the reversion of those shares after the death of Nanhi Bahu. In particular, 
the Collector did not consider, because he Imd no occasion to consider, the 
appellant’s right to possession after Nanhi Balm’s death. Accordingly, viewing 
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the question for the moment apart from the statute, the award does not touch 
the present dispute. 

When the 87th section is fairly examined, it is apparent that while it gives 
to such awards the effect of judicial decrees it ascribes to them no adventitious 
force which would not belong to a decree pronounced in pari materia. To bo 
barred by such an award, a claim must have been decided by the officer making 
the award to be invalid or inferior to the claim of the person in whose favour it is 
made. The claim of Partab Singh or of any one else to the reversion did not 
enter the question whether Nanhi Babu should have the estate for her lifetime ; 
she being the person in whose favour for her lifetime the only award of those eight 
annas was made, the claim of no reversioner had any relation to hers, whether of 
inferiority or invalidity. 

The claim which is brought under consideration by the present appellant 
was therefore not “ expressly decided after consideration ” and is not barred by 
section 87. The result is that the law governing the question is the ordinary 
Hindu law, applying to undivided estates ; and that law supports the appel- 
lant’s claim. 

Their Lordships will therefore humbly advise Her Majesty that the judg- 
ments appealed against ought to be reversed, and that the respondents ought 
to pay the costs in all three Courts and to repay costs that may already have 
been paid them or the original [5211 pjaintiff by the appellant. The respon- 
dents must also pay the costs of this appeal. 

Appeal allowed. 

Solicitors for the Appellant: Messrs. T, L, Wilson it Go, 

C. B. 

NOTES. 

[See alKo (1902) 16 C.P.L.R., 3 ; (1900) 13 O.P.L.R., 81 ; (1908) 11 O.C.. 381.1 


[27 Cal. 521] 

The 9th November and 9th December^ 1899, 

Present : 

The Lord Chancellor, Lords Horhouse, Morris, Davey, 
AND Robertson and Sir Richard Cod oh, 


Shama Charn Kundu Appellant 

versus 

Khettroraoni Dasi Respondent. 


[On appeal from the High Court at Fort William in Bengal.] 


Probate — Evidence, 

Probate is rightly granted where the Judge believes the witnesses who speak to the 
execution of the will and the disposing mind of the Testator. 
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The rule in Tyrrell v. Painion^ (1894) P., 151, requiring proof that the testator actually 
knew and approved the contents of the will does not apply unless surrounding circumstances 
excite suspicion. 

Appeal from a decree (29tb July 1895) of the High Court, reversing a decree 
(25th June 1894) of the District Court of Howrah. 

The appellant petitioned the District Court on the 20th January 1893, for 
probate under Act V of 1881, of the will of the late Modhu Sudan Kundu, who 
died at Howrah on the 9th October 1892, at the river side. The petitioner 
was said to he his adopted son. The latter and three others were appointed 
executors. The deceased had no natural son, but left a widow and two daughters. 
Also two nephews survived him, a third having died shortly before the testator. 
On the 4th October he had executed a will that ditil'ered but little from that 
now in question. 

The widow Nistarini Dasi opposed the grant of probate at first, entering 
a caveat. But she afterwards withdrew her opposition. Thereupon one of the 
daughters Khettrornoni Dasi, now respondent, filed objection to the grant of 
probate, asking to be made a party. This was rejected and an order was made 
as in a non-contentious case for probate to issue. 

On an application by Khettrornoni to the High Court, this order w^as set 
aside, it being held that this fell within their [S22] authority under section 622, 
Civil Procedure. The case was sent hack to be tried as a contentious one. 
The judgment is reported in Khettrornoni Dasi v. Shama Charn Kundu, 
(1894) I. L. R, 21 Cal., 539. 

The following questions were then tried by a District Judge who had 
succeeded the one whose order had been set aside : Whether the deceased 
executed the will propounded, and whether at the time he was of sound and 
disposing mind. 

This Judge found that Modhu Sudan, though in a very weak state, knew 
full well what he was doing. The instructions wore his own, not communicated 
or suggested from without. The provisions of the will gave no indications 
other than that they were drawn up by a man in full possession of his senses. 
The issue of i^robate to Shama Charn of the will propounded, except of the 
last paragraph, was therefore granted. The reason for the exception of the 
last paragraph appears from what is stated in their Lordships’ judgment. 
The paragraph mentioned Bhut Nath as dead, giving the share to be dealt with 
as the testator wished in case he should die, being unaware of his death. 

On Khettromoni’s appeal to the High Court, a Division Bench (Petheram, 
C.J., and Beverley, J.), reversed the decision of the District Judge. In their 
judgment they expressed themselves unable to hnd that the deceased, when at 
the ghat where ho died, was in such a state of mind as to have been able either 
to have dictated the will, or to have given a conscious assent to any of its 
provisions, although it might have been that he was not in a wholly uncon- 
scious state. 

Having these doubts, they said, in regard to the evidence required to 
establish a will in such a case : The most recent case on the subject that 

has been brought to our notice is that of Tyrrell v. Painton, (1894) P., 161, in 
which Bindley, L.J., remarked as follows : — 

“ ‘ In Barry v. Batlin (2 Moore’s P. C., 480) PARKE, B., . delivering the 
opinion of the Judicial Committee, said: * The rules of law, [523] according 
to which cases of this nature are to he decided, do not admit of any dispute 
so far as they are necessary to the determination of the present appeal, 
and they have been acquiesced in on both sides. These rules are two. The 


976 



KHETTROMONI DASI [1899] I.L.R. 27 Cal. 624 


first;, that the onus probandi lies in every case upon the party propounding a 
will and he raust satisfy the conscience of the Court that the instrument so 
propounded is the last will of a free and capable testator. The second is, that 
if a party writes or prepares a will under which he takes a benefit, that is a 
•circumstance that ought generally to excite the suspicion of the Court and 
calls upon it to be vigilant and zealous in examining the evidence in support 
of the instrument, in favour of which it ought not to pronounce unless the suspi- 
•cion is removed, and it is judicially satisfied that the paper propounded does 
express the true will of the deceased.’ The same principle was laid down and 
•acted upon in v. Andrew, (1875) L.R., 7 H.L., 448, and Brown v. Fisher, 

(1890) 63 Tj. T., 465. The rule in Barry v. Batlin, Fulton v. Andreiv and 
Brown v. Fisher is not, in my opinion, confined to the single case in which a. 
will is prepared by or on the instructions of the person taking large benefits 
under it, but extends to all cases in which circumstances exist which excite the 
suspicion of the Court ; and whenever such circumstances exist and whatever 
their nature may be, it is for those who propound the will to remove such sus- 
picion and to prove affirmatively that the testator knew and approved of the 
•contents of the document ; and it is only where this is done that the onus is 
thrown on those who oppose the will to prove fraud or undue infiuonce, or 
whatever else tliey rely on to displace the case made for proving the will.” 

The Judges continuing said : — “ In the present case, the question whether 
or not the petitioner Shama Charn Kundu benefits largely by the will, depends 
•on whether or not he is the legally adopted son of the testator, an allegation 
which is disputed and which has not yet been judicially decided. But putting 
that question aside, there are undoubtedly circumstances in this case which 
excite the suspicion of the Court, and following the principle laid down in the 
oase first cited, we tliink it was for the [524] petitioner to remove that sus- 
picion and that because tlie petitioner had given formal evidence of the execu- 
tion, the burden was not shifted to the object or to prove mental or physical 
incapacity. The facts alleged in this case are that the testator died of cholera 
on the day on which he is said to have executed this will, after five days’ illness 
of that disease ; that at least three days before, his life had been despaired of 
by his medical advisers, and that two days before he had been carried down to 
the bank of the river as being in a moribund condition ; that nevertheless, he 
on the Sunday morning, without any draft or any assistance, dictated the will 
set up, a lengthy and abstruse document requiring no ordinary mental effort : 
that the discrepancy between the second and ninth paragraphs of the will 
present a difficulty which has not been satisfactorily explained. All these 
oircumstances, we think, do create an amount of grave suspicion which it w'as 
the duty of the petitioner to remove, and which, in our opinion, he has not 
succeeded in removing.” 

The decision of the District Judge was reversed and probate refused. 

The promovent appealed. 

Nov. 9th. Mr. J, D. Mayne, for the Appellant. The High Court has had no 
sufficient ground for reversing the order that probate should issue. The ques- 
tion, when the evidence had been given on both sides, was whether the will 
was the genuine will of the deceased, not so much in regard to where burden 
of proof had been as a question of the weight of the evidence taken altogether. 
That evidence was, in a great degree, the testimony of witnesses, but included 
inference from probabilities, and these were in favour of the promovent’s case. 
He referred to the fact of the will of the 4th October having been executed sub- 
stantially to the same effect as the will in dispute. If Shama Charn was the 
adopted son of the deceased, a fact which had not been effectively contested, 
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the will would have been contrary to his interest, as he would have inherited 
the whole estate instead of receiving legacies among other persons ; and, more* 
over, it was difficult to see what object could have been attained by the 
fabrication of a will nearly identical in terms with the former one. 

[525] Mr. C. W. Arathoon, for the Respondent, contended that the judg- 
ment of the High Court refusing probate was right. His argument, reviewing, 
the evidence, was that the appellant had failed to prove the execution of the 
will by the testator with a disposing and competent mind ; his extrenae state- 
of illness being considered, and the discrepancies in the testimony of the 
witnesses. Whether Shama Charn had been adopted or not had not been 
tried as a question in issue ; his adoption had been denied and was far from 
having been established. 

Mr. /. D, Mayne was not heard in reply. 

Cur, tidv, vult, 

Dec. 9th. Their Lordships' judgment was delivered by — 

Sir Richard Couch. — The principal question in this appeal is, whether 
probate of the will of Modhu Sudan Kundu, who died on the 9th October 1892,. 
ought to be granted. The appellant was the applicant for the probate, and in 
his petition for it, presented to the District Judge on the 20th January 1893, 
he stated that he was the adopted son of Modhu Sudan and one of the executors 
mentioned in the will. He also stated that another will had been executed by 
Modhu Sudan on the 4th October 1892, wliich was revoked by the later will 
and was filed in Court. The application was opposed by Nistarini Dasi, the 
widow of Modhu Sudan, in a petition put in on the 31st January 1893, in 
which she denied the genuineness of the second will, refused to admit the first 
will, and also asserted that Shama Charn, the appellant, w'as not the adopted 
son of the deceased. On the 23rd February, Nistarini presented a petition with- 
drawing her objections. Thereupon, on the 27th February 1893, the respondent, 
who is one of the daughters of the deceased, filed a petition of objection denying 
the genuineness of the will, asserting that Shama Charn was not the adopted 
son, and that the withdrawal by Nistarini was the result of collusion, and 
praying to be made a party to the suit. The District Judge having refused to- 
do this the will was proved in common form, and probate granted. Tho 
respondent appealed to the High Court which set aside the decision of the- 
District Judge and remanded the matter in order that she might have an 
opportunity of contesting the case, and that the will might be proved in solemn 
form. On the 25th June 1894, the District [526] Judge decided in favour of the- 
will ; he found that it was executed by Modhu Sudan and that he was then of 
sound and disposing mind. As to the adoption of Shama Charn he said : — 

** I have mentioned that an allegation was made by the objector denying that Shama 
Charn was the adopted son of Modhu Sudan, in order to show that it was not probable the 
deceased should have executed such a will. Evidence was given that Shama Oharn was. 
treated by Modhu Sudan as an adopted son, was spoken of as an adopted son by Modhu Sudan 
when giving evidence. Not a particle of testimony to support the objector’s allegation was. 
given. Though two sons-in-law, a cousin, and a servant of Modhu Sudan were examined,, 
not one of them was asked a single question whether Modhu Sudan had adopted Shama Oharn.. 
The alleged improbability therefore fails.*’ 

* The evidence in the record fully supports this opinion. 

On the 29th July 1895 the High Court on the appeal of Khettromoni 
reversed the decree of the District Judge and ordered the application for probato 
to be dismissed. 
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The first witness examined in support of the will was Sri Narain Babu the 
writer of it. His evidence was that Tincowri Banerji, another witness, was 
sitting near Modhu Sudab and repeated what he had said, although the witness 
could hear it himself ; that at the time of the will being written out Modhu said : 
“ There are Rs. 6,000 due to me on a mortgage. Of this sum Rs. 2,000 are 
to be given to Eedar Natb, Prio Nath, and Bhut Natli each that just then 
some one came in and said that Bhut Nath was dead, and some one asked 
what was to be done with the Rs. 2,000 allotted to Bhut Nath. Modhu Sudan 
said “ Let Rs. 1,000 be given to his widow and Rs. 1,000 to his mother. " 
The witness said he made provision accordingly in the will; he forget 
whether it had already been written in the will, that Bhut Nath was to 
get Rs. 2,000 or whether this had only been mentioned by Modhu Sudan, he 
could not say without looking at the will. Now the second paragraph of the 
will contains a gift of Rs. 2,000 to Bhut Nath and the ninth the gifts ot 
Rs. 1,000 each to his mother and widow. Tincowri Banerji deposed that 
Sri Narain wrote the will and he asked questions and Modhu Sudan made 
known the terms of the will” that he said Rs. 6,000 would be given to his 
three nephews, this was written, and then the document was read over and 
[827] Modhu Sudan signed it and after him the witnesses. Some one said 
“ Let the will remain in Tincowri’s keeping,” and so it was given to him and 
he took it. He went on to say that afterwards Kedar said to him “ What is 
written in the will is false.” He said “ How is that ?” Kedar said “ My brother 
is dead, and he has been given Rs. 2,000” (Bhut Nath having shortly before 
died of cholera). Tincowri said “ He did not know of your brother’s death. 
If you wish I will enquire from Modhu Sudan to whom he wishes that R«.. 2,000 
to be given.” Then three or four of them went and said “ Your nephew is 
very ill, if he dies to whom should his money be given ? ” He thought for a 
long time, perhaps a quarter of an hour, and said, * Let Rs. 1,000 be given to 
his wife and Rs. 1,000 to his mother.” Then this was inserted in the will. 
This was after the will had been executed. There was a space and the 
provision was inserted. There was no signature of the testator or the 
“ witnesses.” The District Judge who had the will before him was satisfied with 
this evidence and accordingly excluded this addition to the will from the 
probate. No doubt there is a discrepancy between the evidence on this point 
of Sri Narain and that of Tincowri. But Sri Narain may have forgotten the 
exact circumstances under which the ninth paragraph was inserted or may 
have been over zealous in his desire to support the whole will. At any rate the 
District Judge accepted Tincowri’s version, and on that basis their Lordships 
cannot agree with the learned Judges of the High Court who thought that 
the discrepancy between the second and ninth paragraphs had not been satis- 
factorily explained and that it was a circumstance to excite suspicion. Peary 
Mohun, one of the attesting witnesses, deposed to the execution of the will 
and said that Modhu Sudan was all the time in his senses. Kedar Nath 
Euudu, a pleader, one of the nephews of the testator to whom the Rs. 6.000 
were given, who was present during part of the time when as he said * Sri 
Narain was writing and Tincowri was asking Modhu and then telling Sri 
Narain what to write ” added that “ Modhu Sudan was in his senses. He 
seemed to understand everything that was said to him and he was able to give 
replies.” The District Judge says in his judgment that it was clear to him 
that Kedar Nath was an unwilling witness. In his evidence he [828] appears 
to have been dissatisfied with what he took under the will and being one of the 
executors was unwilling to join in the application for probate. 

The case of the respondent against the will was that no will was executed. 
The effect of the evidence of the -six witnesses called in support of it is that 
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during the morning when the will was said to been have executed Modhu 
Sudan was in an unconscious state, unable to sign a will and that no will 
was made. The District Judge, who saw the witnesses, has found that the will 
was executed by 'the deceased and that he was of sound disposing mind when 
he executed it. 

The judgment of the High Court reversing this decision appears in the 
conclusion of it to be founded upon what is said by LlNDliEY, L.J., in Tyrrel v. 
Painton, (1894) P., 151, that whenever circumstances exist which excite the 
suspicion of the Court and whatever their nature may be, it is for those who 
propound the will to remove such suspicion and to prove affirmatively that the 
testator knew and approved ot the contents of the document. In this case, 
the suspicion, if there was one, would be that on the morning, when the will 
was said to have been made, the deceased w^as in an unconscious state and 
unable either to sign the will or to understand what he was doing, that is, that 
the witnesses in support of the will ware not telling the truth. If they were 
their Lordships do not see anything to excite suspicion. The question was simply 
which set of witnesses should be believed. The District Judge saw them and 
the remarks in his judgment show that he observed their demeanour. The 
High Court had not that advantage. In their Lordships* opinion the probate 
was rightly granted and the decree for it should not have been reversed 
It is not necessary to decide the other questions raised in the appellant's 
case. Their Lordships will, therefore, humbly advise Her Majesty to reverse 
the decree of the High Court and order the appeal to be dismissed with costs. 
The respondent will pay the costs of this appeal. 

Appeal allotved. 

Solicitors for the Appellant : Messrs. Barrow and Rogers, 

Solicitors for the Respondent : Messrs. 2\ L, Wilson id Co. 

C. B. 


NOTES. 

[See also (1901) 7 Bom. L.R., 92 ; (1905) 7 Bom. Ii.R..175; (1909) 10 C.L.J., 263 ; 
(1913) 40 Cal., 555.] 
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[829] APPELLATE CIVIL. 

The 7th December, 1899, 

Present : 

Mb. Justice Eampini and Mr. Justice Wilkins. 

Robert Watson & Co., Ld Petitioners 

versus 

Ambica Dasi and others Opposite Party.'"' 

Civil Procedure Code {XLV of 1882), ss, 586, 558 — Second Appeal — 

Order refusing to re-admit Appeal- -Dismissal of Appeal Jor 
default — Pleader asking for time to go on with a case. 

The provisions of sa. 550 and 558 of the Civil Procedure Code do not apply, 'when the 
pleader for the appellant not merely informs the Court thathc has no instructions, but makes 
an application for postponement, which is refused, and the appeal is thereupon dismissed. 

A second appeal does not, therefore, lie in such a case from an order of the First Appellate 
Court refusing to re-adinit an appeal under the provisions of s. 558 of the Code of 
Civil Procedure. 

Certain appeals were preferred in the Court of the District Judge of Midnapore 
against the decision of the Deputy Collector regarding assessment of rent of the 
appellant’s mchal. When the appeals came on for liearing before the District 
Judge, on the 25th March 1898, the appellant’s pleader said that he had received 
no instructions, and he asked for two hours’ time. The District Judge declined 
to allow time and dismisseid the appeals, on the ground that, as the case was a 
complicated one and involved the consideration of the interests of various 
classes of tenants, it was quite impossible to get it up in that time, and the 
result would be that the Judge “ would have to work out the whole case with 
little, if any, assistance.” 

The appellants then applied for restoration of the appeals under section 
558 of the Code of Civil Procedure, That application was refused on the I8th 
of April 1898. The appellants then appealed to the High Court from the said 
order of the District Judge refusing to re-admit the appeals. 

Babus Jogesh Chandra Roy and Surendra Nath Ghosal for the Appellants. 

Babus Lai Mohan Das and Sarat Chunder Dntt for the Respondents. 

[630] The judgment of the High Court (Ramnipi and Wilkins, JJ.) was 
as follows : — 

This is an appeal from an order of the District Judge of Midnapur, dated 
the 18th of April 1898, refusing to re-admit an appeal under the provisions of 
section 558 of the Code of Civil Procedure. The facts of the case are these: 
This case, after several postponements, was called on for hearing before the 
District Judge on the 25th of March 1898, and on that date the pleader for the 
appellant said that he had received no instructions. He then proceeded to ask 
for two hours’ time, as the case was a complicated one and involved considera- 
tions of interest to various classes of tenants. The application was refused, 
and the District Judge accordingly dismissed the appeal. The appellant then 
applied, under section 558, for the re-admission of the appeal which, as has 
been said before, was rejected. The learned pleader for the appellant urges that 

* Appeal from Order No. 251 of 1898, against the order of H. R. H. Coxe, Esq., District 
Judge of Midnapur, dated the 18th of April 1898. 
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the District Judge was wrong in refusing to give the pleader, who appeared before 
him, two hours' postponement as asked for. He says that no doubt the District 
Judge bad a discretion to allow this or to refuf^e it, and that he has improperly 
exercised his discretion ; and he further calls attention to an affidavit of the 
mooktear of the plaintiff, showing that he had gone away on some business, 
and was not able to instruct the pleader. Furthermore it was pointed out to 
us that the orders passed in this case were not brought to the notice of the 
pleaders for the appellant, and they were not made to sign those orders. We 
need not say much about these matters, but we must remark in passing that 
we cannot admit the justness of the last criticism. It is not the duty of 
the officers of the Court to call upon the pleaders to sign the orders 
issued, or to inform them of the nature of the orders passed. It is for 
the pleaders to be present at the proceedings, and to make themselves 
acquainted with the orders passed. But we need not discuss these matters, 
because a preliminary objection has been raised by the learned pleader for the 
respondent to the effect that the appellant has mistaken his remedy, and 
that his remedy should have been, not by an appeal from the order of the 
18th April 1898, but by a second appeal from the order of the 25th March 
1898 ; inasmuch as the case was not decided ex parte, under the [631] pro- 
visions of section 556 of the Code of Civil Procedure, but was decided after 
the appellant’s pleader had put in an appearance and had moved for the 
adjournment of the case. 

We must admit the force of this contention. It would seem that had the 
pleader for the appellant merely informed the Court that he had no instruc- 
tions and refrained from taking any steps in the case, the provisions of 
sections 556 and 558 would have been applicable. But in this case he did 
more. He made an application for postponement, and it is his grievance in this 
case that the postponement was not granted. We think that sections 556 and 
558 do not apply ; and in this connection we may cite the case of Shibendra 
Narain Chowdhuri v. Kinoo Bam Dass, (1886) I. L. R., 12 Cal., 605. In this 
case it will be observed that the pleader, though present, was not prepared to 
go on, but he made no further application in the case ; and so the provisions 
of sections 556 and 558 were held to be applicable. In another case, that of 
Bam Chandra Pandurang Naik v. Madhav Purushottam Naik, (1891) I. L. B., 
16 Bom., 23, the same distinction was made. In this case, it is said that if 
the pleader for the appellant had stated that he had received no instructions, 
the Court could have held that there was no proper appearance. But that was 
not the case. The pleader for the appellant asked for an adjournment for 
certain reasons, and on this ground it was held that sections 556 and 558 did not 
apply. Following this ruling, we consider that the contention of the pleader 
for the respondent in this case must prevail. 

The appeal is dismissed with costs— ONE GOLD MOHUR. 

This decision will also govern appeal No. 252 of 1898, which is also 
dismissed with costs — ONE GOLD mohuh. 

M. N. B. Appeal dismissed, 

MOTES. 

[This was dissented from in (1904) 8 C.W.N., 621, and was overniled in (1907) 34 Cal., 
408: 11 C.W.N., 329 : 6 C.L.J., 247.] 
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[632] The 27th April, 1900. 

Present : 

Mr. Justice Ghosb and Mr. Justice Harington. 


Madhu Lai Ahir Gayawal PlaintifF 

versus 

Sabai Pande Dhami Defendant.* 


Malicious Prosecution — Suit for Damages for Maliciom Prosecution — Malice — 
Dishonest Motive— Effect of bringing a charge of ‘ Assault ' for ‘ Criminal 
Intimidation* — Damages — Beasonahle and Probable Cause — 

Penal Code (Act XLV of 1800), ss. 351, 352, 503. 

Where, iu a suit for damages for malicious prosecution oii a charge of assault which 
was dismissed, it appeared from the facts as found by the lower Courts that there was 
** Criminal Intimidation * on the part of the plaintiff although he was not charged with that 
offence by the defendant — 

Held, that the plaintiff would not bo entitled to any damiges, as no malice or dishonest 
juotive could be imputed to the defendant in bringing the chirge of ‘ assault.' 

Dne Durga Dutt Singh, a wealthy zemindar of Modhubani, went on pilgrimage 
^to Gya, and thence bo proceeded to the shrine on the Bamsila Hill, accom* 
•panied by the plaintiff and his retainers. The plaintiff belongs to a class of 
‘priests called Gayatvals who officiate at the religious ceremonies performed by 
pilgrims at certain places within Gya proper. And the defendant belongs to 
a class of priests known as Dhamis, who officiate at the ceremonies performed 
at Bamsila Hill and certain other places. Durga Dutt made some gifts or 
•offerings at the Bamsila Hill, one half of which was claimed by the plaintiff in 
accordance with an alleged custom. The defendant repudiated his claim 
altogether, and took away the whole of the gifts. There was an altercation 
'between the parties regarding the apportionment of these offerings, which ended 
lin a criminal prosecution instituted by the defendant charging the plaintiff with 
assault. An information was also given by the defendant to the police soon 
•after the occurrence. The plaintiff was in due course tried for assault under 
section 352 of the Penal Code and acquitted by the Criminal Court. Upon that 
he brought this suit for damages for false and malicious prosecution. The 
1533] Munsif gave judgment for the plaintiff holding that the charge of assault 
^as false and malicious, and that there was no reasonable and probable cause 
tfor such a charge though there was criminal intimidation on the part of the 
.plaintiff. 

On appeal the District Judge reversed the decision of the Munsif and 
•dismissed the plaintiff’s suit in the following terms : — 

The Munsif finds that the plaintiff criminally intimidated the hill priest, but that 
3ie did not assault him as alleged. This is putting the cart before the horse. 

** The offence of criminal intimidation is a very much graver one than that of common 
•assault, and in a case of this kind whore the defendant was compelled to retire, owing to the 
intimidation, it includes that change of motion which amounts to assault. There was 
•certainly a nasty row on the hill that day, so nasty that the Behari gentleman whose 
offerings were the bone of contention, discreetly retired from the scene altogether, leaving 
the disputants to fight it out. It is absurd to suppose that the hill priest had a large follow- 

* Appeal from Appellate Decree No. 713 of 1898, against the decree of H. Holmwood, 
Esq.. District Judge of Gya. dated the 22nd of December 1897, reversing the decree of 
Moulvie Abdul Bari, Munsif of Gya, dated the 23rd of June 1897. 
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ing, while the Qayawal had iiono. The Dhatnia are single men who take it in turn to* 
officiate at the hill temples, while the Gayawala always have piyadaa and other followers, 
and one lathial is admitted in the evidence. There seems me to have been eve,ry reasont 
for bringing a case of assault against the plaintiff, and the appeal must be decreed and 
plaintiff’s case dismissed with costs in both Courts.’’ 

Against this ordet the plaintiff appealed to the High Court. 

Babu Umakali Miikerji and Babu Srish Chunder Chowdhuri for the= 
Appellant. The District Judge was wrong in finding that there was a reasonable 
cause for the criminal prosecution. The defendant brought a false charge bf 
assault against my client and that was dismissed. The Munsif found there was 
criminal intimidation on the part of the plaintiff, hut that was nobody's case. 
What the Munsif probably meant by “ criminal intimidation ” was that there 
was some sort of pressure put upon the defendant, and not as defined in the 
Penal Code, s. 503. [Ghosk, J. — Under what section of the Penal Code was 
your client prosecuted?] Under section 352. In criminal intimidation (8.503) 
a ‘ threat to injure ’ would he a necessary element, but in this case there was 
none. [Hauington, J. — Can you say that the defendant had not the honest 
belief that he had a roasonal)le and probable cause for this prosecution, when 
the circumstances of criminal intimidation existed ?] The learned District 
Judge has [534] not dealt v^ith the case in that way, there being 
nothing to that effect in his judgment. (Ghose, *J. — Would not "cause alarm " 
in 9. 503 of the Indian Penal Code include assault ? Threat to injure 
might have been by gesture or preparation.! " Criminal intimidation *' does 
not include “ assault” which is a distinct offence as defined by s. 351 of the 
Penal Code. If "criminal intimidation” had really been committed by ray 
client, the defendant’s legal advisers would have brought that charge against 
him ; and, besides, there is no evidence of threat or intimidation. " Change of 
motion” mentioned by the District Judge in his judgment is not a necessary 
element to constitute intimidation. The information to the police followed by 
a charge of assault shows malice on the part of the defendant. 

Babu Joqesh Chunder De for the Respondent was not called upon. 

The judgment of the Court (Ghosp: and Harington, JJ.) was delivered 
by— 

Ghose, J. — This appeal arises out of a suit for damages for malicious 
prosecution of the plaintiff in a criminal court for assault. 

The prosecution, upon the facts found by the Judge, seems to have been the 
outcome of a quarrel between the plaintiff and the defendant about certain 
off erings which a pilgrim to Gya had made. It would appear that in the course 
of that quarrel there was a disturbance, and it went so far as to compel the pilgrim 
and his party to retire from the place, leaving the plaintiff and the defendant 
and their partisans to fight out the dispute. The defendant subsequently brought 
a complaint against the plaintiff for assault under section 352 of the Penal 
Code. That complaint, however, was not substantiated, and it was accordingly 
dismissed. 

The Court of First Instance found that there was criminal intimidation 
offered by the plaintiff to the defendant, though there was no actual assault ; 
and the Munsif, being of opinion that there was no justifiable cause for the 
institution of the complaint by the defendant, gave the plaintiff a decree for 
damages. 

On appeal, the District Judge apparently accepts the finding [68S] of the 
Munsif that there was criminal intimidation on the part of the plaintiff ; and 
having regard to that fact, as also to the other facts to which we have already 
referred, has come to the conclusion that there was "every reason for bringing 
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a ease of assault against the plaintiff/* and therefore the latter is not entitled 
to any damages. 

It will be observed that the charge of criminal intimidation as defined in 
section 503'^'' of the Penal Code is a graver charge than that of simple assault 
as defined in section 351 of that Code. In many cases of the kind, a charge of 
assault may be taken to be included in a charge of criminal intimidation ; and 
if the fact be, as it seems to have been found by both the Munsif and the 
District Judge, that there was good cause for bringing a charge of criminal 
intimidation and if the defendant had brought such a charge, it w^ould be almost 
impossible to say that there was any malice or dishonest motive on the part 
of the defendant in bringing a charge of assault against the plaintiff. 

In this view of the matter, we think that the judgment of the learned 
Judge should not be interfered with in this appeal; and we accordingly dismiss 
the appeal with costs. 

B. D. B. Appeal dismissed. 


[27 Cal. 535] 

The 1 3th December, 1899. 

Prksknt : 

Mh. Justice Banekjke and Mr. Justice Stevens. 


William Sheriff’ Defendant 

vei’sm 

Jogemaya Dasi and others Plaintiffs, 


Bengal Tenancy Act {VIII of 1885), ss. 15 and 10 — Arreais of rent, suit for — 
Suit by a putnidaron the death of the last owner against f/i#? durputnidar, 
loithout complying with the provisions of s. 15 of the Bengal 
Tenancy Act, whether maintainable —Holder of a tenvi e. 

In a suit for arrears of rout for the years 1299 B.B. to Falgooii 1302 B.S. brought by 
putnidara on the death of the last owner on the llch Aghran 1.802 B.S., the defence of the 
durputnidar mainly was that the plaintiffs not having complied with the provisions of s. 15 
of the Bengal Tenancy Act, the suit was not maintainable. 

* [Sec. 603: — Whoever threatens another with any injury to his person, reputation, or 
property, or to the person or reputation of any one in whom 
Criminal intimidation. that person is interested, with intent to cause alarm to that 
person, or to cause that person to do any act which he is not 
legally bound to do, or to omit to do any act which that person is legally entitled to do, as 
the means of avoiding the execution of such throat, commits criminal intimidation. 

Explanation . — A threat to injure the reputation of any deceased person in whom the 
person threatened is interested is within this section.] 

t Appeal from Appellate Decree No. 480 of 1898, against the decree of G. K. Deb, Esq., 
District Judge of Nadhia, dated the 13th of January 1898 modifying the decree of Babu 
Ananta Ram Ghose, Subordinate Judge of that District, dated the 3rd of December 1896. 
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t686] Held that as the plaintiffs did not claim the rent, which fell due during the life- 
time of the last owner, as the holder of the tenure, but claimed it either as the representative 
of the holder of the tenure for the time being or as representative of their father, the rent 
became an increment to the estate of the father, and therefore the suit was maintainable— 
Nogendra Nath Bose v. Satadul Bashini Bose, (1899) 3 C. W. N., 294, referred to. 

This appeal arose out of an action for arrears of rent with interest for 1299 
B.S. to Falgoon 1302 B.S., brought by the plaintiffs, putnidars of a certain 
tahiq against one Mr. Sheriff for self and as attorney on behalf of certain other 
persons, who were diirputnidarf^. The allegations of the plaintiffs were that 
on the death of their father, their mother succeeded to all the properties left 
by him, and on their mother's death, on the 14th of Aghran 1302 B.S., they, 
as daughters and heirs of their father, succeeded to the said properties ; that 
the defendants took a durpiitni settlement of certain pulni mehals owned and 
held by their father at an annual rent of Rs. 747 ; that the defendant paid rent 
up to the year 1298 B.S. but did not pay any rent since the year 1299 B.S., 
and hence the suit. The defence of the defendant, Mr. Sheriff, mainly was 
that the suit could not proceed, inasmuch as neither the mother of the plaintiffs 
nor they had complied with the provisions of section 15 of the Bengal Tenancy 
Act. The Court of First Instance dismissed the suit on the ground that inasmuch 
as the provisions of section 15 of the Bengal Tenancy Act had not been complied 
with, it was not maintainable. On appeal the learned District Judge allowed 
a portion of the plaintiffs’ claim, namely, rent for the period which fell due 
during their mother’s lifetime, but disallowed the claim, so far as the rent for 
1299 B.S. was concerned, holding it barred by limitation. Against this decision 
the defendant appealed, and the plaintiffs preferred a cross-appeal to the 
High Court. 

Babu Srinatli Dass (with him Babu Brojo Lall Chuckerbutty) for the 
Appellant. 

Babu Saroda Churn Mittra (with him Babu Shiva Prosanna Bhuttcuiharjee) 
for the Respondents. 

[5373 The judgment of the High Court (Banerjee and Stevens, JJ.) was 
as follows : — 

This appeal arises out of a suit brought by the plaintiff-respondents, who 
are putnidars of a certain share in a zemindari to recover arrears of rent duo 
from tlie defendants in respect of durputni held by them under the plaintiffs. 

The defence, so far as it is necessary to be considered for the purposes of 
the present appeal, was to the effect that, as neither the plaintiffs nor their 
predecessor, their mother, Nistarini Dasi, had complied with the requirements 
of section 15 of the Bengal Tenancy Act, they were debarred by section 16 of 
that Act from maintaining this suit. 

The first Court gave effect to the defendant’s objection and dismissed the 
suit. On appeal by the plaintiffs the Lower Appellate Court has given them 
a decree in respect of a part of their claim, namely, that portion of it which 
relates to the rent that fell due during the lifetime of the plaintiffs* mother, 
except the rent for 1299, which was held to be baiTed by limitation. Against 
this decree the defendants have appealed, and the plaintiffs have preferred 
a cross -appeal. 

Tlie contention of the defendant in his appeal is that the Lower Appellate 
Court is wrong in holding that the claim for the rent that fell due during the 
plaintiffs' mother's lifetime was not harred by section 16 of the Bengal Tenancy 
Act. In the cross- appeal it is urged that the Lower Appella'te Court is wrong 
in holding that the claim for the rent for 1299 was barred by limitation, and flb 
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furtiher ground is urged on behalf of the plaintiffs, namely, that the decree of the 
Lower Appellate Court hasv without any reason, omitted to allow interest upon 
the arrears decreed. 

In support of the appeal of the defendant it is argued that as the plaintiffs’ 
mother, who succeeded her husband, but who did not comply with the require- 
ments of sectoin 15 of the Bengal Tenancy Act, could not, by reason of the provi- 
sions of section 16 of that Act, have maintained a suit for rent if she had brought 
such a suit in her lifetime, the plaintiffs, who claimed as her representatives, ought 
to have been held to be similarly barred. We are of opinion [538] that 
this contention ought not to succeed. Section 16 of the Bengal Tenancy Act 
is a penal provision, and should be strictly construed. What that section says 
is that a person becoming entitled to a permanent tenure by succession shall 
not be entitled to reover by suit (we refer to so much of the section as beai s 
upon the present question), any rent payable to him as the holder of the tenure 
until the Collector has received the notice and fees referred to in the last} fore* 
going section. Now can it be said that the plaintiffs are claiming the rent that 
fell due during their mother’s time as the holders of the tenure ? We think not. 
They are claiming that rent as the representatives of the holder of the tenure 
for the time being, or as the representatives of their father, entitled to the rent 
which accrued due during his widow’s lifetime, but which was not recovered 
by her, and which, therefore, became part of their father’s estate. But upon 
neither view can it be said strictly that they are entitled to this rent as the 
holders of the tenure. If that is so, section 16 of the Bengal Tenancy Act 
cannot bar their claim so far as that portion of it is concerned. The view we 
take is in accordance with that taken by this Court in the case of No\)endra 
Nath Bose v. Satadul Bashini Bose, (1899) 3 0. W. N., 294, upon the construc- 
tion of a somewhat similar provision of the law, namely, section 78 of Act VII 
of 1876, Bengal Council. It is true that the name of the predecessor in interest 
in that case had been registered under Act VII of 1876, whereas in this case 
the name of the lady, Nistarini Dasi, was not registered, but that does not make 
any difference so far as the determination of the present question goes. More- 
over upon the view that the plaintiffs are entitled to the rent that accrued due 
during their mother’s lifetime not merely as their mother’s heirs, but as rever- 
sionary heirs entitled to whatever became an increment to the estate of their 
father, the fact of the non-registration of Nisbarini’s name or of non-compliance 
by her with the requirements of section 15 of the Bengal Tenancy Act would be 
wholly immaterial. 

It was argued that it would be anomalous to hold that although, if 
Nistarini Dasi had brought a suit for this rent she could not have maintained 
it, the plaintiff's may never- [839] theless maintain this suit notwithstand- 
ing that neither her name nor the names of the plaintiffs have been regis- 
tered. Perhaps that may appear somewhat anomalous, but the oppov'^ito view 
would result in a greater anomaly and indeed in hardship and injustice ; for it 
may so happen that a son succeeding his father may not comply with the 
requirements of section 15 of the Bengal Tenancy Act immediately, but may 
expect to do so at any time within three years, that is before his claim for rent 
is barred, and then he may die suddenly ; and then if section 16 is to apply to 
the claim of his heir or successor for rent, which accrued due during his life- 
time, that claim would be irrecoverably lost, as bis heir or successor could not 
possibly satisfy the requirements of section 15 so far as he was concerned. 

We are therefore of opinion that the Ixiwor Appellate Court was right in 
decreeing the portion of the claim that relates to the rent which fell due during 
the plaintiffs’ mother’s lifetime. 
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Turniiig now to the cross appeal, we find that the first ground, namely, 
that relating to limitation is based upon a misconception of facts. This is 
conceded by the learned vakil for the respondents. 

As to the second ground, namely, that the decree has without reason 
omitted to award interest, we think that the respondent’s contention is sound. 

Tlie decree of the Lower Appellate Court will, therefore, be modified by 
allowing interest at the rate of twelve per cent, per annum upon the amount 
decreed up to the date of the decree, and interest at the rate of six per cent, 
per annum from the date of the decree until realization. 

The appeal is dismissed, and the cross-appeal decreed in part with costs. 

Appeal dismissed and cross-appeal decreed in parL 

S. C. G. 


[540] The VJlh and 20th December, 1699. 
Pr]:sknt : 

Mr. Justice Rampini and Mr. Justice Wilkins. 

Fakora Pasban Defendant No. 4 

versus 

Bibi Azimunnissa Plaintiff.^ 


Limitation — Bengal Tenancy Act {VIII of 1865), Sch. Ill, Art. 3 — Limitation 

Act{KVof 1677), s. 22— dull Procedure Code {XIV of 1882), s. 32 — 
Parties — Adding parties to suit — Adding party by a Court 
of its oum motion. 

No quescioii of limitalioii arises and s. 22 nf the Limitation Acl^does not apply, when 
the Court of its own motion acts under s. 32 t of the Code of Civil Procedure, and orders that 
the name of any peraon be added as a di fendanl. 

Orish Chunder Sasmal v. Dwark Nath Linda, (1897) 1. L. R., 24 Cal., 640, and The 
Oriental Bank Corporation v. Charriol, (1880) l.L.R., 12 Cal., 642, followed. Khadir Moideen 
V. Rama Nnik, (1892) 1. L. R., 17 Mad., 12, referred to, and Imani-ud-din y. Litadhar, 
(1892) I L. R., 14 All., 524, differed from. 


* Appeal from Appellate decree No. 1950 of 1898, againet the decree of W. H. Vincent, 
Esq., District Judge of Bhagulpur, dated the 4th of July 1898, affirming the decree of Babu 
Rajendra Nath Diitt, Munsif of Madhepura, d.ited the 2lst of December 1897. 


t [See. 32 : — The Court may, on or before the first hearing, upon the application of either 
Court dismiss or t-erms as the Court think, just, order that 

add narties ' ■ name of any party, whether^^as plaintiff or as defendant, 

. * improperly joined, be htruck. out ; 


and Che Court may at any time, either upon or without such application, and on such 
terms a.s the Couii thinks just, order that any plaintiff be made a defendant or that any 
defendant be made a plaintiff, and that the name of any person who ought to have been 
joined whether as plaintiff or defendant, or whoso presence before the Court may be necessary 
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The plaintiff, Bibi Azimunnissa, instituted a suit on the 5th October 1896, 
against Babu Raja Ram and Babu Bulak Ram, the defendants 1st party, her 
landlords, and one Jhonty Dass, the defendant 2nd party, a tenant of the 
defendants 1st party, for the recovery of possession of a plot of land, on the 
allegation that the disputed plot was comprised in an ancestral holding which 
she inherited and held, until she was dispossessed therefrom by the said 
defendants on the 16th April 1895. 

The defendants Ist party put in a written statement in which they alleged 
that the plaintiff’s husband remained in possession of the disputed land, under 
an ijara lease, till 1298 F. S. ; but that since 1299 F. S., they took khas posses- 
sion of the same, and that in 1300 F. S., the said land was settled by them 
with one Fakera Pasban, who was in possession thereof. They further alleged 
that the defendant 2nd party was acting in collusion with the plaintiff*. 

[641] Fakera Pasban was thereupon added as a defendant by the Court 
of its own motion by an order, dated the 8ih September 1897. He put in a 
written statement supporting the defendants 1st party, but in his deposition 
he made some contradictory statements as to when and how he came into 
possession of the disputed land. 

On the merits, the Munsif found in favour of the plaintiff*. As regards 
the plea of limitation j*aised by the defendants, he found that the plaintiff 
having been dispossessed after Choyt 1302 F. S., and the suit having been 
brought within two years from the date of dispossession, it was not barred by 
limitation. It was, however, contended on behalf of the defendant Fakera 
Pasban that as be had admittedly boon made a defendant in the suit more 
than two years after the date of dispossession alleged in the plaint, the suit as 
against him w^as bariod by limitation. The Munsif overruled this plea on two 
grounds : (1) That it was not tlic plaintiff’s case that Fakera Pasban had dis- 
possessed her, and further that tlie Court found that Fakera Pasban had not 
really been in possession of the disputed land ; (2) and that Fakera having been 
made a party to the suit, not at the instance of the plaintiff, but rather against 
her protest, the question of limitation did not arise. Grish Chundo Sasmal 
V. Divarka Nath Binda, (1897) I. L. R., 24 Cal., 640. The Munsif, accordingly, 
decreed the suit. 


The landlord-defendants and Fakera Pasban then appealed to the District 
Judge, and urged that tJie suit was barred as against Fakera Pasban, and 
consequently must fail against all the defendants. The District Judge, agreeing 
with the Munsif, dismissed tlic appeal, adding, that “ as it is found that Fakera 
is really not a tenant at all, but merely a peon of the zemindar who is put 
forward to fight a case on behalf of his master, the t\vo years’ limitation rule 
does not apply.” 

in order to enable the Court effcctuiill,> .ind completely to iidjudiciite upon and settle all the 
questions involved in the suit, be added. 

, , , No person shall bo added as a plaintift, or as the next friend 
Consent of person added ^ plaintiff, without his own consent thereto, 
as plaintiff or next friend. ^ 


Any pcrsuri on whose behalf a suit is instituted or defended 
under section 30 may apply to the Court to be made a party to 
such suit. 

All parties whoso names arc so added as defendants shall 
be served with a summons in manner hereinafter mentioned, 
and (subject to the provisions of the Indian Ijimitatiou Act, 1877, 
Section 22) the proceedings as against tliem shall be deemed to have begun only on the 
service of such summons. • 

The Court ma\ give the conduct of the suit to such plain- 
tiff as it deems proper.] 


Parties to suits instituted 
or defended under sec. 30. 

Defendants added to be 
served. 


Conduct of suit.' 
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Fakera Pasban appealed to the High Court. The appeal oame on {or 
hearing on the 19th December 1899. 

Babu Jogesh Chvndra Boy, for the Appellant, contended that the suit was 
barred against the defendant-appellant by Article 3, [542] Schedule III, of 
the Bengal Tenancy Act. As against that defendant, it must be taken to have 
been instituted when lie was made a party. See section 22 of the Limitation 
Act. The case of Grish Chunder Sasmal v. Dwarka Nath Dinda, (1897) I.L.B., 
24 Cal., 640, was not correctly decided, as it proceeded upon a mis-conception 
of the decision in The Oriental Bank Corporation v. Gharriol, (1886) 12 

Cal., 642, which did not decide the question raised. There is no decision in the 
latter case as to the applicability ot section 22 of the Limitation Act; it only 
decided that the Court could, of its own motion, add any person as a party to 
the suit, but it did not decide, nor was it necessary to decide, the effect of 
section 22 on the question of limitation. The question of limitation could not 
arise in that case. The case of Imam-ud-din v. Liladhar, (1892) I. L. R., 14 
All., 524, is in my favour. 

Moulavi Mahomed Mustafa Khan, for the Respondent, contended that 
Article 3, Schedule III, of the Bengal Tenancy Act, did not apply, as it had 
been found that the appellant was not a tenant at all, and hence there could 
not have been any dispossession by him. Besides the party having been added 
by the Court, no question of limitation could arise. Grish Chunder Sasmal v. 
Dioarka Nath Dinda, (1897) I. L. R., 24 Gal., 640. [Rampini, J. — There is a 
Madras case, Khadir Moideen v. Mama Naik, (1892) T. L. R., 17 Mad., 12, 
which supports the Calcutta ruling ] 

Babu Jogesh Chandra Hoy, in reply, contended that Khadir Moideen v. 
Bania Naik, (1892) I. L. R , 17 Mad., 12, was distinguishable from the present 
case. There the party had already been on the record. 

Dkcembbr 20th, The judgment of the High Court (Rampini and 
Wilkins, JJ ) was as follows ; - 

This is an appeal from the decision of the District Judge of Bhagulpore, 
dated the 4th July 1898, in which ho affirms the decision of the Munsif of 
Madhepura giving the plaintiff a decree [843] for possession of certain lands. 
The plaintiff sues as occupancy ryot to recover possession of the land, of which 
she says she has been dispossessed by the defendants Nos. 1 to 3 w^ho are her 
landlords. The suit was brought as against these landlords within a period 
of two years, but a 4th defendant, namely, Fakera Pasban, was added as a 
party-defendant in the suit by the Court of its own motion, and this party 
was not added until the 8th of September 1897, when more than two years 
had expired from the date of the alleged dispossession. 

The Courts below have held that the suit is not barred by limitation as 
against this defendant Fakera Pasban, who was added as a party, as he was 
alleged to be a tenant of the land. The Lower Appellate Court, however, 
has found that he was not a tenant of the land but was merely fighting the case 
on behalf of the defendants Nos. 1 to 3 and in collusion with them. The learned 
pleader for this defendant Fakera Pasban, who is the appellant in this case, 
contends that this view of the District Judge is wrong, and that the suit is bar- 
red by limitation as against him for two reasons. First that the learned Judge was 
wrong in relying upon the case of Grish Chunder Sasmal v. Dwarka Nath 
DMa, (1897) I, L. R., 24 Cal., 640, on the authority of which he has held that 
no question of limitation arises in this case so far a^ the defendant No. 4 
Fakera Pasban is concerned ; and secondly, he urges that the period of limita- 
tion applicable to this defendant is two years as laid down in Article 3 of 


d90 



BIBI AZIMUNNISSA [1899] l.L.B. 27 Cal. 844 

Schedule III of the Bengal Tenancy Act. We, however, are unabli’ to admit 
the correctness of either of these pleas. In the first place we think it has been 
laid down clearly in the case of Orish Chunder Sasmal v. Dwarka Nath Dinda, 
(1897) I. L. R., 24 Oal., 640, referred to above, that “ where the Court acting on 
information brought to its notice adds a party, who it thinks is necessary for 
the disposal of the suit, no question of limitation arises.” 

In coming to this decision the learned Judges have followed the case of 
The Oriental Bank Corporation v. Charriol, (1886) I. L. R., 12 Cal., 642. 
Furthermore we are fortified in our view that these decisions are correct 
by the case of Khadir Moideen v. Rama Naik, (1892) I. L. R., 17 Mad , 
12. The pleader for the appellant, however, cites the case of Imam-ud-din v. 
Liladhar^ (1892) I. L. R., 14 All., 524, and he says that the learned Judges, who 
decided the case of Grish Chunder Sasmal v. Dioarka Nath Dinda, (1897) I. L.R., 
24 Oal., 640, have gone beyond the ruling laid down in the case of The 
Oriental Bank Corporation v. Charriol, (1886) I. L. R., 12 Cal., 642, ina,8much 
as that decision was never intended to proscribe that when a Court adds a 
person as a necessary party to a suit under section 32 of the Code of Civil 
Procedure, it is free from the restrictions imposed upon it by section 22 of the 
Limitation Act. 

Now, we have considered the case of The Oriental Bank Corporation v. 
Charriol, (1886) I. L. R., 12 Cal., 642, and in our opinion the Judges, who decided 
that eme/did intend to lay down such a rule, although the provisions of section 22 
of the Limitation Act are not expressly referred to in their judgment in that 
case. But we think that that was their intention from the reasons given at full 
length in pages 650 to 652 of the report. And we may add that in the case 
of Khadir Moideen v. Rama Naik, (1892) 1. L. R., 17 Mad., 12, the provisions 
of section 22 of the Limitation Act are referred to and it is there laid down [as 
we think it was intended to be laid down in the case of The Oriental Bank 
Corporation v. Charriol, (1886) I. L. R., 12 Cal., 642) , that section 22 of the 
Limitation Act does not apply, when the Court of its own motion acts under 
section 32 of the Code of Civil Procedure, and orders that the defendant be 
made a plaintiff ; and there can be no question that this was the intention of 
the learned .Fudges, who decided the case of Grish Chunder Sasmal v. Dwarka 
Nath Dinda, (1897) I. L. R., 24 Cal., 640. For these reasons we must follow 
the two rulings of this Court above cited, and from w^hich we see no reason 
whatever to dissent, and in these circumstances w^e must hold that no question 
of limitation arises in the present case, and that the judgment of the District 
Judge is correct on the question of limitation. 

That being so, the second plea raised by the learned pleader for [545] the 
appellant falls to the ground, and it is not necessary for us expressly to deal with 
it. At the same time we may point out that in this case the plaintiff does not 
ask for any relief as against Fakera Pasban, the defendant No. 4 ; that she did 
not sue him at all, and that it was not at her request that Fakera Pasban was 
made a party to the suit. Fakera Pasban was added by the Court of its own 
motion, and it was found that he is not in possession, and is not a tenant of the 
land, and that being so, it does not appear to us that the suit as instituted is 
barred by two years’ rule of limitation provided by article 3 of Schedule III of 
the Bengal Tenancy Act, as regards the defendant No. 4 Fakera Pasban. How- 
ever that may be, it is not necessary for us to decide this question, seeing that 
the appeal fails on the first of the grounds we have mentioned. We, therefore, 
dismiss the appeal v^ith costs. 

M. N. R. Appeal dismissed. 
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[This was overruled in (1907) 88 Cal.* 519 : 11 C.W.N., 350 : 6 C.L.J., 242. See also 
(1906) 33 Cal., 613 ; (1903) 32 Cal., 582 ; (1905) P.B., 57 ; (1903) 28 Bom., 11.] 


[27 Cal. 546] 

The 27 til April, 1900, 

Present : 

Mr. Justice Banbrjee and Mr. Justice Stevens. 


Ananda Kumar Naskar Defendant 

verstiH 

Hari Dass Haidar and another Plaintiffs. 


Bengal Tenancy Act {VI II of 1885) ss. 15, 16, and 26 — Whether an heir of an 

occvjiancy raiyat can claim recognition by the landlord on the death of his 
ancestor who was the recorded tenant — Sale of a jama in execution of a 
decree for rent obtained against one of the heirs, of the last recorded 
tenant, from whom the landlord chose to accept rent separately 
a7id who was not recorded in the landlord's Sheristha — 

Effect of such a sale. 

An heir (.t an occupancy raiyat can claim recognition by the landlord on the death of 
his ancestor who was the recorded tenant. 

The plaintiffs sued to recover posseRsion of their share of certain rent-paying lands on 
the allegation that they were entitled to a one-third share of these lands by inheritance from 
the last recorded tenant, and another onc-lhird share by purchase from one of his heirs ; 
that the defendants Nos. 2 and 3 were entitled to the remaining one-third share ; that for 
some years they and the said defendants have been paying rent to the landlord and obtain- 
ing separate rent receipts ; that the defendants Nos. 2 and 3 in collusion with the landlord 
allowed a decree to bo passed against them in respect of [646] the entire jama, in execution 
of which the said lands were sold and purchased by defendant No. 1. The defence of 
defendant No. 1 inter alia, was that as the rent suit brought by the landlord was against the 
person who was the Sarbarakar or Manager of the jama, therefore by the sale in execution 
of the decree obtained in that suit the entire jama passed. 

Held that, as the landlord was bound to rocoguizo the plaintiffs as ten>ints in the place 
of tho last recorded tenant, and, also as he chosn to accept rent from the plaintiffs, and the 
defendants Nos. 2 and 3 separately, he had no right to ignore the plaintiffs and proceed only 
against the defendants. The entire jama did not pass by the sale and the plaintiffs’ right 
was not affected thereby. 

Nitayi Behari Saha Paravianick v. JIari Oovinda Saha, (1899) I. L. R., 26 Cal., 677, 
distinguished. 

This appeal arose out of an action for recovery of possession of certain 
lands on establishment of plaintiffs’ title thereto. The allegation of the 
plaintiffs was that one Satrughan Haidar, Chundra Haidar, and Naha 
Haidar were members of a joint Hindu family, and they held a jama which 
stoo4 in the name of Satrughan Haidar alone in the landlord’s Sherista ; 

* Appeal from Appellate Decree No. 2036 of 1898, against the decree of Babu Bulloram 
Mullick, Subordinate Judge of the 24.Pergunnahs, dated the 16th of June 1898, conflrmiDg 
the decree of Babu Mohini Mohun Dutt, Munsif of Diamond Harbour, dated 20th of 
September 1897. 
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that, on partition, each of the brothers held a third share of the said 
jama ; that upon the ' death of Chandra Haidar, the plaintiffs, his sons, 
succeeded to his one-third share, and they subsequently purchased from 
Trailucko, the son of Satrughan, his one-third share; that thus having 
acquired two-thirds share of the said jama they were in possession on payment 
of rent to the landlord for upwards of twelve years ; that the defendants 
Nos. 2 and 3 were in possession of the remaining one-third share of the jama 
except the shares of homestead and tank by purchase from Bhoyaram, son of 
Naha Haidar ; that the said defendants, not being on good terms with the 
plaintiffs, in collusion with the agent of the landlord allowed a rent decree 
to be passed against them in respect of the entire jama and in execution of 
the said decree, the jama w^as sold fraudulently, and was purchased by the 
defendant No. 1 ; that on the defendant No. 1 taking delivery of possession, 
the plaintiffs applied under section 335 of the Civil Procedure Code for recovery 
of possession, but their application was rp]ected, and hence this suit was brought 
by them. The defence mainly was that the suit was barred by limitation ; that 
[647] it was bad for non -joinder of parties ; that Srinath Haidar, defendant 
No. 2, was the Sarharukar of the jama, that there was no jama which stood in 
the name of Satrughan Haidar ; that the rent decree obtained by the landlord 
agfiinst defendant No. 2 was not a fraudulent one, and by the sale, in execution 
of which the defendant No. 1 purchased, the entire jama passed. The Court 
of First Instance decreed the suit of the plaintiffs, holding that by the execution 
sale the plaintiff’s’ rights were not affected. On appeal the Subordinate 
Judge confirmed the decision of the First Court, \gainst this decision the 
defendant No, 1 appealed to the High Court. 

Dr. Ashuiosh Mookerjae for the Appellant. — The Court below was wrong 
in holding that the plaintiff”s rights were not affected by the execution sale. 
The landlord was not hound to recognize the plaintiffs as tenants of the jama ; 
they being the heirs of the last recorded tenant, and purchasers also of a 
certain share of the jama from one of the heirs, were bound to register 
their names in the serisilia of the landlord on the death of the recorded tenant ; 
they having failed to do so the landlord chose to bring the suit for arrears of 
rent against defendant No. 2, who was the Sa,rbarakar of the jama, and 
obtained a decree. In execution of this decree the jama was sold and was 
imrehased by the defendant No. 1. The whole tenure passed by this sale, and 
not merely the right, title and interest of the judgment-debtor. See the case 
of Nitayi Behan Saha Paramamck v. Hari Govtnda Saha, (1899) l.L.R, 26 
Cal., 677. The jama being an occupancy holding, neither the heir of the last 
recorded tenant nor the transferee from an occupancy raiyat can compel the 
landlord to register his name, and to recognize him as a tenant. See Ambika 
Proshad v. Chovjdhry Keshri Sahai, (1897) T. L. R., 24 Cal., 642, Kuldip Singh 
V. Gillanders Arhuthnot td Co., (1899) I. L. R., 26 Cal., 615. 

Balm Stl Madhoh Bose (with him Babu Shib Chundra Palit) for the 
Respondent, was not called upon. 

The judgment of the High Court (Banerjee and Stevens, JJ.) was aa 
follows : — 

[648] Banerjee, J. — This appeal arises out of a suit brought by plain- 
tiff s-respondenbs to recover possession of a two-thirds share of certain rent- 
paying lands on the allegation that the plaintiffs were entitled to a one-third 
share by inheritance from the last recorded tenant, and to another one-third 
share by purchase ‘from one of his heirs ; that the defendants Nos. 2 and 3 
were entitled to the remaining one-third share; that the plaintiffs and the 
defendants Nos. 2 and 3 had been paying rent to the landlords and obtaining 


' 18 CAL.— 125 
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separate rent receipts for some years ; that subsequently, misunderstandings 
having arisen between the plaintiffs and the defendants Nos. 2 and 3, these 
latter colluded with the landlords, and caused a rent suit in respect of the entire 
jama to be brought against them and allowed a decree to pass, in execution of 
which the lands were sold and purchased by the defendant No. 1. 

The defendant No. 1 denied the plaintiffs’ right, and contended that the 
rent suit was brought by the landlords against the person who was the Sar- 
harakar, or manager, of the jama, and in execution of the decree obtained in 
4ihat suit, the lands were sold and purchased in good faith by the defen> 
dant No. 1. The Courts below have held that the execution sale did not 
affect the rights of the plaintiffs, and they have accordingly given the plain- 
tiffs a decree. In second appeal it is contended, on behalf of the defendant 
No. l,jirsUy, that the suit could not proceed in the absence of the landlords; 
and secondly, that the Courts below were wrong in holding that tlie sale in 
execution of the rent decree obtained by the landlords could not pass the 
whole tenure, but passed merely the right, title, and interest of the judgment- 
debtor. 

As to the first point, we think it sufficient to say that as the plaintiffs 
seek to recover possession of their share of the lands in dispute upon establish- 
ment of their right, and have made the persons in possession of the land, who 
claimed title to the land as against the plaintiffs, parties to the suit, there 
could be no objection to the suit proceeding, merely because the landlords, at 
whose instance the defendant No. 1 made his purchase, had not been added as 
parties. 

In support of the second contention it is argued that the [649] land- 
lords were not bound to recognize the plaintiff’s as the persons entitled to 
theiama, because it is an occupancy holding, and in respect of an occupancy 
holding, neither the heir of the last tenant, nor the transferee from 
an occupancy raiyat, can compel the landlord to recognise him and register 
his name; and the cases of Avibika Pershad v. Chowdliry K&shri Sahai, (1897) 
I. L. K., 24 Gal., 642, and Kuldtp Singh v. Gillanders Arbuthnot dt Co., (1899) 
I. L. E., 2G Cal, 615, are relied upon. 

We are of opinion that this contention is not sound. In the first place, 
the argument assumes that the jama is an occupancy holding, and not a 
tenure, as it has been described in the S3ile certificate, which is the document 
upon which the defendant No. 1 must rely. If it is a tenure, the learned vakil 
for the appellant very properly concedes that an heir as well as a transferee, 
even though of a part, would be entitled to compel the landlord to recognize 
him under sections 15 and 17 of the Bengal Tenancy Act. 

We are of opinion that no objection having been raised by the defence as 
to the plaintiffs not being entitled to claim any recognition by reason of the 
jama being an occupancy holding, and the defendant’s own title deeds showing 
that it is a tenure and not an occupancy holding, the question sought to be 
•raised before us does not arise. But even if it could be said that the jama 
was an occupancy holding, we do not think that the contention is correct so 
lar as it relates to the right of an heir of an occupancy raiyat to claim recog- 
nition by the landlord. Such a contention v^’ould, in our opinion, be opposed 
to the.provisions of section 26 of the Tenancy Act, by which the right of 
• occupancy is expressly declared to be heritable. And if the plaintiffs, granting 
that the jama was only an occupancy holding, were entitled to claim recognition 
as heirs of the last recorded tenant, the landlords, in bringing the rent suit in 
vquestion ignoring them, acted in excess of their right, and the decree obtained 
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in such a suit and the sale held in execution thereof cannot affect the right 
of the plaintiffs. 

[680] But there is something more in the'facts found by the Court below, 
which would go to show that the decree and the sale in execution thereof can- 
not be held to have the effect that is sought to be attached to them. It is 
found that upon the death of the last recorded tenant none of his heirs had his 
name recorded in the landlord’s olBce; and that they held the land and went 
on paying the rent, and obtaining separate rent receipts for some years until 
recently, when for reasons best known to the landlords a rent suit was brought 
against two of them only who represented a one-third interest of the original 
recorded tenant. The question is whether after having chosen to accept rent 
from the plaintiffs and the defendants Nos. 2 and 3, the landlords had a right 
to ignore the former and proceed only against the latter. We are of opinion 
that the landlords had no such right. 

Some reliance was placed upon the case of Nitayi Behan Saha Paramaniok 
V. Hart Govindti Saha, (1899) 1. L. E., 26 Cal., 677, as showing that the execu- 
tion sale in this case ought to he hold to have passed the entire tenure ; but 
that case is clearly distinguishable from the present, as there the rent suit 
was brouglit against the registered tenant, though he was not the sole heir of 
the original tenant, and the facts found were that “ the position of affairs for 
many years was for the defendants Nos. 3 and 4 to sue the defendant No. 1 
alone for the rent and for defendant No. 1 to realize from the plaintiffs the 
amount payable by them.” 

We are of opinion that, upon the facts found, the view taken by the 
Courts below in this case was right, and the decree appealed from must be 
confirmed and this appeal dismissed with costs. 

S. C. G. 

Appeal dismissed. 


NOTES. 

[ If persons who are interested in the tenure at the date of the institution of the suit for 
rent are not joined as parties defendants, the decree can operate only as a decree for money : — 
(1911) 13 O.L.J., 613 : 16 C.W.N., 64. Sec also (1909) 37 Cal., 75.] 

[881] ORIGINAL CIVIL. 

The ] 3th and 2Cth March, 1900. 

Present : 

Mr. Justice Ameer Ali. 

Amrita Lai Mitter 
versus 

Manick Lai Mullick and others.’^ 

Hindu Law — Widow* s right to a share in lieu of maintenance on a partition — 
Bight of a purchaser from one of the sons. 

A Hindu mother is entitled under the law to be maintained out of the joint family 
property, and if anything is done afiocting that right, as for instance by the sale of any 
particular share by any of her sons, her right to a share comes into existence. 

* Original Civil Suit No. 799 of 1899. 
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A purchaser from one of the sons has the same rights and tahes it subject to the same 
liabilities as those of the person from whom he purchased. 

Jogendra Chunder Ohose v. Fulkumnri Dassi (ante p. 77) followed. 

One Chooni Lal Mullick died in the year 1892, leaving four sons Manick LaU 
Gopeasur, Johur Lal and Amrita Lal and a widow Nitomoni Dassee. The only 
property left by him was the house and premises No. 3/2 Gopal Chunder's 
Lane. The plaintiff is the purchaser of the share of Johur Lal and the Ghose 
defendants are the purchasers of the share of Gopessur. The plaintiff 
brought this suit for a partition of the said house and premises, and contended 
that he was entitled to a one-fourth share, though the widow of Chooni Lal 
was alive. The same contention was raised by the Ghose defendants. 
Nitomoni the widow of Chooni Lal Mullick, was made a party defendant. 

Maiigh 13th : Mr. Ji. C. Mitter for the plaintiff. — A mother’s right to a 
share equal to that of each of her sons arises from the date of the partition 
suit, she has no pre-existing vested rights, it is given to her in lieu of main- 
tenance, Soroia/t Z)a.s.sec v. Bhoohun Mohun Neoghy, (1886) I.L.R., 15 Cal., 292, 
see p. 312. Before a partition is effected the right of the mother is that of 
maintenance, which is not enforceable against purchasers for value, unless such 
right has been developed into a specific charge by a decree of the Court., 
Bhagabati Dasi v. [SS2] Kanai Lal Mitter, (1872) 8 B.L. R., 225 ; Jugger Nath 
Samunt v. Odhiranec Narain Koomaree,(V^l"d) 20 W.R , 126 ; Adhiranee Narain 
Koomaree v. Shona Maiee, (1873) 1. L. R., 1 Cal., 365. Before the mother can 
succeed she must prove that the purchaser had notice that his vendor was 
acting in fraud of her riglits. Lakshman Bamchandra Joshi v. Sattyabhama 
Bai, (1877) I. L. R., 2 Bom., 494. It may be said what is the remedy of the 
mother? Her right attaches to the purchase-money, which takes the place of 
the property sold. Mayne’s Hindu Law, 5th Ed., p. 515. The case Jogendra 
Chunder Ghose v. Fulknman Dassi (ante p. 77) will be cited against me, but 
that case is distinguishable. There the property was purchased pendente lite 
and s. 52 of the Transfer of Property Act applied. It was purchased after the 
partition suit had been instituted, i.e., after the mother's right to a share had 
sprung up. Moreover, the point decided, is an obiiei dictum. 

Mr. B. Chakravarti on behalf of the Ghose defendants supported the argu- 
* ment of Mr. Mitter. 

Mr. H. D. Bose on behalf of Nitomoni Dassee, widow of Chooni Lal, defen- 
dant. “The property in dispute is the only joint family property, and as soon 
as it ceases to exist as joint property the right of the mother to a share in lieu 
of maintenance arises. Barahi Debi v. Dehkamini Dehi, (1892) I.LR., 20 Cal.,, 
682. The case of Jogendra Chunder Ghose v. Fulknman Dassi (ante p. 77) 
fully supports my contention, and the point decided there is not an obiter 
dictum. 

Cur.Adv, VvlU 

March 20th : Ameer Ali, J.— This is a suit for partition. The plaintiff is 
a purchaser from one of the sons of Chooni Lal Mullick, who died in 1892, 
leaving four sons, Manick Lal Mullick, Gopessur Mullick, Johur Lal Mullick 
and Amrita Lal Mullick and a widow Sreemutty Nitomoni Dassee. He left 
a house No. 3/2, Gopal Chunder’s Lane, the partition of which is sought 
in this suit, and it appears on the evidence that this is the ,od1v property 
he left The share of Johur Lal Mullick his come to the [558] plaintiff 
Amrito Lall Mitter by virtue of a sale under a mortgage decree. The sale* 
certificate has been put in. The share of Gopessur has come into the hands of 
tlie Ghose defendants under a sale certificate, which also has been put 
in. The plaintiff seeks to have a partition of the property, and his eontentioa 
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is that he is entitled to a one-fourth share, in spite of the fact that tiie 
widow of Chooni Lall' Mullick is alive, and is entitled under the law to a 
share of the ancestral property upon a partition of the same among the sons 
of the original holders. The question has been argued with considerable in- 
genuity on behalf of the plaintiff and the Ghose defendants, and it has been 
suggested that the right of a mother to obtain a share upon partition comes 
into existence when the partition takes place among the sons ; when a share is 
conveyed by the son to a purchaser the right of the mother does not follow 
that share. That, in substance, I understand to be the argument. But it is 
further contended that only in case of fraud on the part of a son, of which 
the purchaser has cognizance, any question relating to the share of the mother 
can arise. The effect of acceding to this contention would be to reduce the 
provision of the law, by which the mother becomes entitled to a share, to 
a nullity. Two cases were cited : — Ju(jger Nath Samiint v. Odhiranee Narain 
Koomaree, (1873) 20 W. R., 126, Sorolah Dossee v. Bhoohun Moliun Neoghy, 
(1886) I. L. R., 15 Cal., 292, in support of the contention. The passages to 
which 1 have been referred in those judgments, and which I am afraid have 
been somewhat strained to give colour to the argument must, in my opinion, 
be read with the facts with which the learned Judges were there dealing. 

The case really in point is that of Jogendra Chtinder Ghose v. Fulkumari 
Dassi, ante p. 77. Both Mr. B. C, Hitter and Mr. Chakravarti tried to argue 
that the views expressed by Banebjee.J., were mere obiter dicta. In my opinion, 
the dictum of a judge of his learning and intimate knowledge of Hindu law 
would have considerable weight even if it wont beyond the requirements of the 
case itself, but 1 think the views expressed by the Chief Justice and Banerjee, 
J., are decisive on tiie point [554] and not merely obiter dicta. The learned 
Chief Justice points out that there were two points in the case : — 

(1) Whether or not the purchaser from a Hindu son stands in the same 

position as the son himself. 

(2) Whether in that particular case a transfer having been made after a 

partition suit, the purchaser was not bound. 

The Chief Justice, as well as Baneu.JEE,J., held on both those points against 
the very contention in this case. They first dealt with the general principle 
and then with the facts. The second point does not arise in the case before 
me. I have to deal with the first point only. I may say 1 have given the 
case rny best consideration. I can only express my entire concurrence with 
the view of the law taken in Jogendra Chundcr Ghose v. Fulkumari Dassi. 
To put it shortly in the language used by the learned Chief Justice, the 
position of a purchaser from a son is exactly that of a son himself. He 
has the same rights and takes it subject to the same liabilities as 
those of the person from whom he purchased. And as a mother is entitled 
under the law to be maintained out of the joint family property, if anything 
is done affecting that right, for instance by the sale of any particular share by 
any of her sons, her right comes into existence. 

That being my view, 1 Jiold the plaintiff is entitled to a one-fifth share as 
purchaser from Johur Lall Mullick and the Ghose defendants to a one-fifth as 
purchasers of Gopessur’s share, Manick and Amrito to a one-fifth each and 
Nitomoni to the remaining one-fifth for her life ; after her death the sons and 
purchasers would be entitled to her share. I make a declaration to that effect 
and the usual decree for partition. 

I do not think I will make any order as to costs. 

Attorney for the Plaintiff : Babu Amar Nath Ghose. 
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Attorney for the Ghose Defendants : Mr. A. C. Bose, 
Attorney for the Mother: Babu Charoo Chunder Bose. 


[565] The 27 ih d 2Sth February , dike 2nd, 5th, 6th, 7 th d 23rd March, 1900. 

Present . 

Mr. Justice Ameer Ali. 

Mokhoda Dassee 
versus 

Nundo Lall Haidar and others."^ 

Jurisdiction — Cause of action — Suit for maintenance — Letters Patent, 1866, 
clause 12 — Hindu Law — Right of maintenance of a sonless widowed 
daughter in indigent circumstances out of properties inherited 
by the father* s heirs. 

The plaintiff's father left various properties partly within and partly outside Calcutta. 
The plaintiff instituted this suit, as an indigent sonless widowed daughter, against the defen- 
dants for the recovery of her maintenance out of the estate inherited by them from her 
father, and prayed that her maintenance might bo declared a charge upon the property 
situated within the limits of Calcutta. 

Some of the defendants lived within and some outside Calcutta. Leave was obtained 
under clause 12 of the Letters Patent. It was held that, under the abovementioned circum- 
stances the High Court had jurisdiction to try the action. 

A sonless widowed daughter in indigent circumstances is not entitled to separate main- 
tenance out of the estate of her father in the hands of his heirs. The right would depend upon 
the fact, whether the widowed sonless daughter was at the time of her father’s death main- 
tained by him as a dependent member of his family with others whom he was legally or 
morally bound to maintain. The position of a sonless widowed daughter is not the same as 
that of a disqualified owner or disqualified heir. 

Bat MangaX v. Bai Bukhini, (1898) 1. L. R., 23 Bom., 291, referred to. 

One Sambhu Chunder Haidar died many years ago, leaving three sons, 
named Jatadhari Haidar, Eadbanath Haidar, and Dharmo Das Haidar. 
Thereafter, and in 1852, Dharmo Das Haidar died intestate leaving his widow 
Bidhumukhi Dassee, and the plaintiff, an unmarried daughter, him surviving. 
A few years after her father’s death the plaintiff was given away in marriage 
to Digambur Dutt by her paternal uncles. Digambur Dutt in or about the 
year 1879 predeceased his fsthor Dino Nath Dutt (who was in fairly good 
circumstances during his life time) leaving him surviving the plaintiff, a sonless 
widow and four daughters, some of whom were then married, others unmarried. 
In 1868 Endhanath Haidar filed a suit in the Calcutta High Court for the 
[556] partition of the properti^'s left by Sambhu Chunder Haidar. In the 
partition effected the said Bidhumukhi Dassee got the following property as 
representing her husband — (a) 70-1 Clive Street in Calcutta ; (fc) Lands at 

* Oi'iginal Civil Suit No. G90 of 1897. 
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Sulkea and Lilooah outside Calcutta. Bidhumukhi Dassee died in 1891, 
leaving Mokhoda Dassee/the plaintiff, as her daughter. The plaintiff was then 
a sonless widow. After the death of Bidhumukhi Dassee, Radhanath Haidar 
brought a suit against the plaintiff, in which a decree was passed in his favour 
declaring him to be entitled to the property left by Dharmo Das Haidar 
and directing possession to be given to him thereof. In the decree that 
was passed leave was reserved to the plaintiff to bring a suit for her mainte- 
nance out of the estate of her father. Evidence was given in this case which 
went to shew that Mokhoda Dassee since her marriage, and before the death of 
her husband, used generally to live with her husband at her father-in-law’s 
house : and occasionally she used to live with her mother, the said Bidhumukhi 
Dassee. But after her husband’s death she used to live permanently with 
her mother, the said Bidhumukhi Dassee. There was also evidence given 
to show that at the time of the marriage of the plaintiff her father-in-law was 
in fairly good circumstances. Radhanath Haidar died in 1^*95, leaving him 
surviving Nundo Lall Haidar, Shoshi Bhusan Haidar, Hera Lall Haidar, ^lobo 
Kumar Haidar, Hriday Ram Haidar, his sons, and a grandson named Jotindra 
'Mohun Haidar by a predeceased son Prasad Das Haidar. Mokhoda Dassee, 
the plaintiff, was in indigent circumstances, and she brought this suit against 
the sons and the grandson of Radhanath Haidar, the grandson being an infant 
under the age of eighteen years, for recovery of maintenance from them out of 
the estate inherited by them from their father. The defendants and their 
ancestors had a family dwelling-house in the district of Hoogbly, and some of 
the defendants at the time of the suit lived in the family dwelling-house and 
some of them at Calcutta. Portions of the property inherited by the defendants 
were situated in Calcutta, and portions outside the limits of Calcutta. The 
plaintiff ])rayed in her plaint that her maintenance should be charged on the 
property situated within the limits of Calcutta, and at the time of the 
institution of the suit obtained leave to institute her suit in this Court. 
[667] The defendants mainly raised three contentions, firstly, that the High 
Court had no jurisdiction to try the suits; secondly that the plaintiff was not 
in indigent circumstances ; and thirdly that, even if the plaintiff was in in- 
digent circumstances, the plaintiff according to the Hindu law was not entitled 
to get any maintenance. 

Feb. 27th, 28th ; Mar. 2nd, 5th, 6th, 7tli, 8th. Mr. Sinha. (Mr. B. C. 
Milter with him) for the minor defendant. — This Court has no jurisdiction to 
try this suit. Cl. 12 of the Letters Patent enables this Court to try a suit (1) 
if it is a suit for land when the whole or part of it is situate within the local 
limits of the jurisdiction of this Court, provided that in the latter case leave to 
institute the suit has been obtained; (2) in any other case if the whole or part 
of the cause of action arises wdthin such local limits, provided that in the * 
latter case leave to institute the suit has been obtained ; and (3) if the 
defendants reside or carry on business within tlie local limits of the jurisdiction 
of this Court. 

This suit is not a suit for land. There is no question of title involved. 
See Begramy, Moses, 1 Hvde, 284 ; Delhi and London Bank\. Wardie, (1876) 
I. L. R., 1 Cal., 249 ; Kellie v. Fraser, (1877) I. L. R., 2 Cal., 445. 

No part of the cause of action arose within the local limits of the juris- 
diction of this Court. The fact that the property, out of which maintenance 
is claimed, is within the jurisdiction, is immaterial ; nor do all the defendants 
reside or carry on business within such jurisdiction. Only some of them do, 
but it has been held in Hadjee Ismail v. Iladjee Mahomed, (1874) 13 B. L. B., 
91, that the word " defendants " in cl. 12 means all the defendants. 
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Mr. W, C. Donnerjee (Mr. 7?. Chakravarti with Jaim) for all defendants 
except the minor defendant on the same point. — The whole of the plaintiff s 
cause of action, if any, arose within the jurisdiction of the Court within the 
local limits of which the family dwelling house of the defendants is situate. 
Before the [558] plaintiff can get any maintenance she must go and live as a 
defendant member of the family of the defendants. Her right is not analogous 
to that of a creditor whom, no doubt, the debtor has to seek out and pay the 
debt. 

Mr. B. Mittra (Mr. U. M, Chatterjee with him) for the plaintiff, on the 
whole case. — This is a suit for land. The maintenance claimed is sought to 
be declared a charge on land situate within the local limits of the jurisdiction 
of this Court. This involves a change in the title ; Delhi and London Bank 
V. Wardie, (1876) I. L. R., i Cal., 95. In any event part of the cause of action 
arose within the jurisdiction of this Court. Cause of action means the whole 
bundle of facts which have to be proved before the plaintiff can succeed. Here, 
before the plaintiff can succeed, she must prove amongst others the following 
facts:— (1) That her father left property ; (2) that that property has been in- 
herited by, and is in the possession of, the defendants ; and (3) that portion of 
that property is situate within the jurisdiction of this Court. Therefore part 
of the cause of action arises within the jurisdiction of this Court, Bad/m 
Bibee V. Mucksoodun, (1874) 21 W. R., 204. 

[Ameer Ali, J.— I will deal with the question of jurisdiction after hearing 
the whole case.] 

An indigent sonless widowed daughter is entitled to maintenance from 
her father's heirs. Mayne’s Hindu Law, s. 40H, 2 Mac. Hindu Law, s. 118, 
and Vyvasta Darpana, 1867 Ed. p. 376. The plaintiff is a disqualified heir of 
her father and as such is entitled to maintenance. Her disqualification is the 
loss of her son at the time that the succession opened out. 

There was a moral liability to maintain the plaintiff on the part of the 
father, and in his heirs that moral liability has developed into a legal liability, 
see Kamini Dassee v. Chandra Pode Mundle, (1889) 1. L. R., 17 Cal., 373. 

Mr. W. C. Bonnerjee, —The passage in Mayne’s Hindu Law, s. 408, is based 
on the case mentioned in 2 Mac. Hindu Law, p. 118. The statement of the law 
there made is not correct. [889] No authority has been cited by the learned 
author and there is none in the Hindu Law. The argument that the plaintiff 
is a disqualified heir, and is therefore entitled to maintenance, is not sound. 
“ Disqualified heir ” has acquired a special meaning in Hindu Law. Its cate- 
gory is fixed. Women can inherit in Bengal only under special texts, see 
Ouru Gobind Sahas case, (1870) 5 B. L, R., 15. The plaintiff was never the 
heir of her father, and there never was any moral obligation on his part to 
maintain her after her marriage. A daughter after her marriage ceases to 
belong to her father’s family and is reborn as it were in the husband’s family. 
See West and BuhlePs Hindu Law, p. 129, Ja7iki v. Nand Bam, (1888) I.L.R., 
11 All., 194, 209, at page 209. There is no text in her favour in the 
Dayabhaga or in Manu. 

Mr. B; C. Mitter, — I support the arguments of Mr. Bonnerjee. In 
construing texts of Hindu Law one has to bear in mind that many of the texts 
are admonitory and not mandatory. The texts enjoining the head of the 
family to maintain the dependent members of the family are admonitory in 
their nature. See Khetromnni v. Kasinath, (1868) 2 B.L.R., *A.C. 15. The only 
persons who are entitled to maintenance as of right are (1) the aged parents ; 
(2) chaste wife ; and (3) infant child. 


1000 



NUNDO LALL HALDAB &c. [1900] 1 .L.B. 27 Cal. S60 


Mr. B, Mitira ill reply. After the argument of the case was over, 
Mr. Sinha .drew the attention of the Court to Bai Mangal v. Bai Bukmini, 
<1898) I. L. R. 23 Bom., 291. 

Cur, Adv. Vult, 

March 23rd : Ameer Ali, J. — The plaintiff is the daughter of one Dharmo 
Dass, who died in the year 1852 or 1853. Besides the plaintiff*, who was an 
infant at the time of hjs death, he loft him surviving a widow named liidhu- 
mukhi, and two brothers, Radhanath and Jatadhari. Subsequently upon a 
^partition one-third of the joint estate was allotted to Bidhumukhi as the 
heiress of her husband. Jatadhari died, it appears, before Bidhumukhi. 
Bidhumukhi died on the 20th of October 1891, and under a decree in a suit 
brought by Radhanath Haidar against [560] the plaintiff he obtained possession 
•of Dharmo Das* share which had devolved upon Bidhumukhi. The dectee con- 
tained a declaration that it was without prejudice to any rights the plaintiff 
bad to maintenance. The plaintiff* Mokhoda was married to a man named 
Digambur Dutt, son of Dino Nath Dutt. Digambur died in his father’s life- 
time. The plaintiff* had by him several daughters, and a son Jogendra. 
Unfortunately for her that son died during the life time of her mother, and the 
result was, as I have pointed out, that upon the death of Bidhumukhi the pro- 
pel ty was held to have passed to the brother of Dharmo Das and not to her, 
she being a soilless widowed daughter. She now brings this suit against the 
sons and grandsons of Radhanath Haidar, who has died since the decree, for 
maintenance out of the share which was of Dharmo Das in his lifetime. I 
should have thought that the people who took the property of Dharmo Das 
would have the generosity to make some provision for her, but in this country 
at times there is great liberality and kindliness of feeling ; at other times equally 
great meanness ; and the defendants have taken their stand on the Hindu 
Law ; and it is by that law that 1 must decide this case. Whether it is harsh 
or otherwise it is not for rne to determine. 

This is the first case of its kind on this side of India. The only direct 
•authority on the question requiring my determination is the case Bai Mangal 
V. Bai Bukmim, (1898) L. R., 23 Bom., 291, decided in the Bombay High 
Court which is against the plaintiff. Before dealing with the legal rights of 
the parties, it is necessary I should state some of the facts on which the ques- 
tion of law turns. The plaintiff states she was married by her uncles and that 
•after her marriage she occasionally lived at her husband's place and occasion- 
ally in her ancestral house which is at Sulkea, But as her evidence proceeded 
it appeared that after the partition her mother Bidhdumukhi loft Sulkea, and 
took up her abode at Jorasanko in her brother’s house, and it is probable, as 
the plaintiff states, that, whilst her husband was alive, she lived occasionally 
with her mother, and it is more than probable that after her husband’s death 
she lived altogether with her mother. 

[661] Dino Nath Dutt, her father-in -law^ was, upon the evidence, a man 
in fairly good circumstances, and possessed of some property which has come 
into the hands of one of his grandsons, Tulsi Das, who gave his testimony in 
this case. J have no doubt that Mokhoda is in destitute circumstances ; she is 
living now in a house belonging to her deceased son-in-law Puma Chunder 
Daw, who has provided by his will that its rent should be paid out of his 
•estate. The evidence regarding her other means shows that she is at present 
maintaining herself by borrowing, it was attempted by Mr. Bonner jee to 
prove that a- will wa*s left by Dino Nath Dutt, under which Mokhoda Dassee 
was to get Rs. 5 a month for her maintenance, in case she resided in the family 
dwelling-house, but did not choose to mess with the family. 


18 OAL.— 186 
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This attempt was made for the purpose of showing that the plaintiff could 
not be said to be in destitute circumstances. I was of opinion then, and am 
of that opinion still, that that evidence is irrelevant. The question, which I 
have to try, is the present indigence of the plaintiff, and the fact that she may 
possibly be entitled to get something monthly under a will, which has never 
been propounded, is not relevant to the inquiry before me. Another contention 
raised on behalf of the defendant was that this case is not within the jurisdic- 
tion of this Court, but ought to have been instituted in the Mofussil. I held 
against that contention, and I now proceed to give my reasons. 

The plaintiff’s cause of action is based on a variety of circumstances 
those circumstances constituted the cause of action giving her the right to sue. 
Her right is founded upon the fact that her father left various properties partly 
within and partly outside Calcutta, and that inasmuch as he left certain property 
which came into the hands of the defendants, she, as an indigent sonless- 
widowed daughter, was entitled to maintenance. Her allegations, and the facts, 
upon which she bases her right to sue, bring the suit strictly, as I understand 
it, within the meaning of clause 12 of the Charter. I hold that the Court has. 
jurisdiction to try the action. 

I now proceed to discuss the law bearing on the subject. As I under- 
stand the Hindu Law, the right of a woman to succeed to property is founded 
upon distinct textual authority. The [562] Hindu Law, like most of the older 
systems, regulates the devolution of property upon the basis of a spiritual 
benefit likely to ho conferred upon the la.st owner. It excludes from inheritance 
or rather disqualifies from inheriting males who are not in a position to confer 
a spiritual benefit upon the deceased proprietor ; and with the exception of one 
school the other schools of law generally exclude females from inheritance on 
the same ground. Under the Dayabhaga alone women are entitled to succeed 
under certain circumstances. Putting aside the case of a widow, the law 
declares that in case the owner dies without leaving any male issue, the* 
unmarried daughter who is most likely to give birth to a son, or a married 
daughter, whose husband is alive and who is not past child-bearing, or a. 
daughter with sons, should take the property. I am not prepared to agree with 
the contention of the learned counsel for the plaintiff, who argued this case 
with great ability, that the position of a sonless widowed daughter is the 
same as that of a disqualified owner or disqualified heir. As I understand! 
the Hindu Law, the position of a male who has been disqualified from 
inheriting by any defect inherent in himself is totally different from the 
disqualification attached to a female, who does not possess the requisite condi- 
tion for taking the property. Her right is dependent upon the fact that sha 
has male issue or is likely to have mnle issue, who can perform those spiritual 
services considered so necessary in the Hindu system. 

But then arises the broad question raised by Mr Milter^ and raised very 
moderately and discussed with considerable ingenuity, whether or not a 
daughter, in indigent circumstances and not able to get any maintenance from 
the father-in-law’s family, is entitled to look for her maintenance from the 
share that was of her father’s. This brings me to the consideration of the 
question as to the status of a married daughter in a Hindu family. Again,, 
speaking with reserve, so far as 1 understand the Hindu Lawj marriage, ordi- 
narify speaking, detaches the status of a Hindu girl from the parental family, 
and attaches it, if I may so use the expression, to the family of the husband 
or of the husband’s father, and it will be seen from* the text that this 
view is not unsupported by the law. So long as the daughter is unmarried^ 
there is a distinct obligation on the [663] father to maintain her, an 
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obligation of a moral character eo far as the father is concerned, which ripens 
into a legal obligation the moment the property comes into the han Is of 
somebody else, and, if the daughter is unmarried, the law declares her entitled 
to a certain proportion of the estate for her maintenance. Once married, the 
obligation which rested upon the father or the father's family seems to cease» 
and that is not peculiar to the Hindu Law. But, as i said before, this is 
ordinarily the case. There may be cases, however, where a father maintains 
the daughter and the daughter's husband in his own house, and does so up to 
the end of his life. Under those circumstances the fact of his marrying her 
to a person not possessed of means to maintain his wife would cast upon hina 
the moral obligation of maintaining both her and her husband, and in the case 
of a widowed daughter of maintaining her and her children. If that moral 
obligation rested upon him in his lifetime, upon his death the moral obligation 
would, in my opinion, become a legal obligation on the part of those taking 
his property. 

On this point I would quote the words of Mr. Justice Bankkjer in Kamini 
Dassee v. Chandra Pode Mondle, (1889) 1. L. R., 17 Cal., 373, which was the 
case of a daughter-in-law. That learned Judge says : “ In each case it will have 
to be determined whether having regard to the relationship, the means and varioua 
other circumstances of the party claiming maintenance, the late proprietor 
was, according to the princi^des of Hindu Law and to the usages and practices 
of the Hindu people, morally bound to maintain that party.” Tliese words in- 
dicate exactly the various circumstances which have to be taken into considera- 
tion in dealing with each particular case. Speaking with respect I am inclined 
to think the case in the Bombay High Court w’ent too far. I will explain 
my reasons later on. I propose first to refer shortly to the authorities on 
which the learned counsel for the plaintiff relied. His contention was princi- 
pally based upon the words of Mr. Mayne at the end of para. 408, where it is 
said as follows: ‘‘After marriage, her (meaning the daughter’s) maintenance is 
a charge upon her husband’s family, but, if they are unable to support her, she 
must be provided for by the family of her father.” 

[684] Mr. Justice Ranadp: in the Bombay High Court has examined 
Mr. Mayne’s statement of the law and he considers that it is not borne out by 
the authorities referred to by the learned author. I have also examined those 
authorities and am inclined to agree with Mr. Justice Ranade that the text 
which speaks of the maintenance of widowed sonloss daughters and other 
people in the same position seems to be of a monetary character rather than 
laying down any general legal obligation. Unless therefore I can find that 
Mokhoda Dassee continued after her marriage to be a member of her father’s 
family so as to cast upon him a moral obligation of maintaining her, the law, 
in my opinion, would preclude her from asking for maintenance out of her 
father’s share. 

Mr. Justice Ranade, after examining all the authorities, has broadly laid 
down in page 295 the law as he understood it. “ In fact,” he says ‘ all the 
text writers appear to be in agreement on this point, namely, that it is only 
the unmarried daughters who have a legal claim for maintenance. The married 
daughters must seek their maintenance from the husband’s family. If this 
provision fails, and the widowed daughter returns to live with her father or 
brother, there is a moral and social obligation, but not a legally enforceable right 
by which her maintenance can be claimed as a charge on her father’s estate in 
the hands of his heirs.” As I said before T am inclined to add a qualification to 
this enunciation of the law. In my opinion the right would depend upon the 
fact whether the widowed sonless daughter was at the time of her father’s death 
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maintained by him as a dependent member of his family with others whom 
be was legally or morally bound to maintain. 

I am sorry upon the evidence I cannot come to that conclusion. The 
husband does not appear to have lived in the house of Mokhoda’s father. Digam- 
bur was possessed of sufficient means, and there is no reason to suppose that 
after Mokhoda’s marriage, Bidhumukhi, or the paternal relatives of the plaintiff, 
undertook the obligation of supporting her. She may have come to the house 
of her mother and resided there for long periods, but that does not, in my 
opinion, alter the position or obligation of the husband’s family. Tulsi 
Das is willing to maintain her, if she goes back to the family house. Whether 
[565] that offer was bona fide or not is a different question. There is the 
offer on his part and I cannot lose sight of that fact. 

Again, I find no authority laying down that when a widowed sonless 
daughter is in indigent circumstances, she is entitled to separate maintenance, 
without any further cause. 

For all these reasons, however much I may x)ity the plaintiff, I feel bound 
to dismiss Iier suit. Considering, however, this is the first case of its kind on 
this side of India and considering also the surrounding circumstances, I think 
I ought not to give any costs. 


NOTES. 

[ The subject of conversion of moral into legal obligation is very fully discussed in 
Oanapati Iyer's Indian Law Quarterly Vol., I, (1914) pp. 28-42.] 


[ 27 Gal. 565 ] 

CRIMINAL REVISION. 

The 2nd March, 1900. 

Present : 

Mr. Justice Prinsep and Mr. Justice Stanley. 


Ram Krishna Biswas Petitioner 

versus 

Mohendra Nath Mozumdar Opposite Party.’"' 


Daily payment of fine, order of — Illegality of such order. 

An order for payment of a daily fine is illegal inasmuch as it is an adjudication in 
respect of an offenco which has nut been committed when such order is passed. 

Sagar Dutt, (1868) 1 B. L. R.. O.Cr., 41 ; W. N. Love, (1872) 18 W. R. Cr., 44. and 
Kristodhone Dutt v. Chairman of the Municipal Commissioners of the Suburbs of Calcutta, 
(1876) 26 W. R. Cr., 6, referred to. 

In this case the petitioner was found guilty under bye-law 18 of the Nuddia 
District Board of having made certain constructions on road land in that 
district subsequent to the passing of the bye-law, which constructions were 
encroachments within its provisions, and was sentenced to pay a fine Rs. 26 
and a further fine of Re. 1 for every day during which the offence was 
continued and the encroachments not removed. 

* Criminal Revision No. 64 of 1900, made against the order passed by Mohesh Ghunder 
Sen, Deputy Magistrate of Krishnagore, dated the 29th of December 1899. 
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[6663 Babu Hem Chnnder Chakravarti for the Petitioner. 

The jadgment of the Court (Prinsep and Stanley, JJ.) was as follows 

The petitioner has been required under a Rule of the District Board of 
Nuddia having the force of law and on conviction of an offence within its 
terms to pay a daily fine of one rupee, until tho encroachment constituting the 
offence shall have been removed. 

A rule has been granted to consider the order regarding the daily line. 
There are several reported cases of this Court on the subject, and it has been 
held that an order for payment of a daily fine is illegal, inasmuch as it is an 
adjudication in respect of an offence which had not bean committed when 
such order was passed. We may refer to the case of Sagar Diiti, (1868) 
1 B. L. R., O. Cr., 41, as well as to the cases of W. N. Love, (1872) 18 W. R. Cr., 
44, and of Kristodhone Diitt v. Chairman of the Municipal Commissioners of the 
Suburbs of Calcutta, (1876) 25 W. R. Cr., 6, as authorities for this We do not 
propose to follow the case of Sagar Dutt in which the order was passed under 
a special Act in regard to the setting aside of an order of fine for an offence 
actually committed. The order of the daily fine is sot aside and the Rule 
made absolute. 

D. S. Rule made absolute. 


NOTES. 

(See also (1903) 7 C.W.N.. 85.3 ; (1902) 24 -Ml., 809.] 


[ 27 Cal. 566 ] 

The Gih March, 1900, 

Present : 

Mr. Justice Prinsep and Mr. Justice Stanley. 

Abhi Misser and others Petitioners 

versus 

Lachmi Narain Opposite Party.* 

Rioting, acquittal of — Conviction of grievous hurt — Constructive quilt— 
Abetment — Venal Code (Act XLV of 1860) ss, 114, 525, with 149. 

Where tho accused persons have been acquitted of rioting, they cannot be properly 
convicted of grievous hurt under s. 325 bv tho application of s. 149 of the Penal Code, where 
it has not been found that these persons or any of them were members of an unlawful assembly 
in tsw] prosecution of the common object, of which grievous hurt was caused by any other 
member of the same assembly, or that the offence was such as each member of that assembly 
knew to be likely to be committed in prosecution of that object. 

The mere presence as an abettor of any person would not, under tho terms of s. 114 t of 
the Penal Code, render him liable for the offence committed. — Empress v. Chatradhari Ooala, 
(1897) 2 Cal. W.N., 49, explained. 

• Criminal Rovuion Nos. 9 and 180 of 1900, made against the order passed by A. E. 
Staley, Esq., SesaioiiB Judge of Tirhut, dated the 13th of January 1900. 

t [Sec. 114 : — Whenever any person, who, if absent, would be liable to be punished as 
, . an abettor, is present when the act or offence for which he 
Abettor present when punishable in consequence of the abetment is com- 

offence is committed. mitted, he shall be deemed to have committed such act or 

offence.] 
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In order to bring a person within s. 114 of the Penal Code, it is necessary first to make 
out the circumstanoes which constitute abetment, so that if absent, be would have been 
liable to be punished as an abettor, and thou to show that he was also present when the 
ofience was committed . — Queen v. Musaamut Niruni, (16G7) 7 W.B.,Cr., 49, relied on. 

In this case the accused persons were convicted by the Joint-Magistrate 
of Tirhut under sections 148, 225, and 353 read with section 149 of the Penal 
Code, and sentenced to one month's rigorous imprisonment under each of 
those sections. These offences related to the rescue of one Dhanuk from lawful 
•custody of the police, who, in discharge of their duty, arrested him as they 
alleged for an offence under section 325 of the Penal Code. The accused were 
also convicted by the said Joint- Magistrate under section 325 of the Penal 
Code forhaving together assaulted the Sub-Inspector and caused him grievous 
hurt ; this was in the pursuit after the escape of Dhanuk. On appeal the 
Sessions Judge of Tirhut acquitted the accused of all the offences except one. 
The Sessions Judge referred the matter to the High Court in revision for the 
enhancement of the sentences so remaining, namely, one month's rigorous 
imprisonment in reference to each of the accused as he considered the sentence 
inadequate. It was not clear from the terms of the Sessions Judge's judgment, 
whether he affirmed the conviction of the offence as under section 325, read 
with section 149 of the Penal Code, or under sectioti 114, of abetment of an 
offence under section 325 of the Penal Code. The letter of reference with 
regard to this point was as follows : “ 1 may notice here that the appellants 

have been convicted under section 325 with section 149 of the Penal Code, the 
common object of their assembly not being stated in this charge. It was not, 
however, [S68] in order to make the appellants liable together, necessary to 
charge the appellants under section 149 of the Penal Code. If they all joined 
together to beat the Sub-Inspector so as to cause him grievous hurt, all would, 
by the provisions of section 114 of the Penal Code, be guilty of an offence 
under section 325 of the Penal Code. — Empress v. Chatradkari Goala, (1897) 
2 Cal. W. N., 49. Shortly afterwards the accused applied to the High Court, 
and obtained a rule to consider whether the conviction and sentences could be 
sustained on the findings of the lower Courts. Both matters were considered 
simultaneously by the High Court, 

Mr. P. L. Iloy, with him Babu Dasarathi Sanyal and Babu Buldeo 
Naratn Singh, for the Petitioners. 

Babu Shrish Chundcf Chowdhry for the Crown. 

The judgment of the Court (Prinsep and Stanley, JJ.) was as follows: — 
The five persons concerned in the matter before us were convicted by the 
Magistrate of various offences under the Penal Code, and sentenced to separate 
sentences of one month’s rigorous imprisonment for each of such offences. On 
appeal to the Sessions Judge, all these persons have been acquitted of every 
offence except one. It is nob clear from the terms of the Sessions Judge's 
judgment, whether he affirmed the conviction of this offence as under section 325 
read with section 149 of the Penal Code, or under section 114 of abetment of an 
offence under section 325. But we are inclined to think that be convicted the 
persons now before us of the last- mentioned offence. The Sessions Judge, 
aftetnlealing with the appeals in this manner, referred the matter to this Court 
in revision for enhancement of the sentences so remaining, that is. of rigorous 
imprisonment for one month in reference to each of these persons, because be 
considered that these sentences were inadequate, having regard to tbe acts of 
which the accused had been found guilty. 
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Shortly afterwards these persons applied to us and obtained a rule, the 
object of which was to consider whether the conviction [569] and sentences 
oould be sustained on the findings of the lower Courts. 

Both these matters have been considered by us simultaneously. There 
can be no doubt that the petitioners having been acquitted of rioting, could not 
be properly convicted of grievous hurt under section 825 by the application of 
section 149 of the Penal Code, for it was not found that these persons or any one 
of them were memhers of an unlawful assembly in prosecution of the common 
object, of which grievous hurt was caused by any otlier member of the same 
assembly, or that the offence was such as each member of that assembly knew to 
be likely to be committed in prosecution of that object. So far, therefore, if the 
conviction be considered to be under section 325 and section 149 of the Penal 
Code, it is had. But we are inclined to think, from the concluding terms of the 
Sessions Judge's judgment, that he intended to convict these persons of abetment, 
as described in section 114 of the Pend Code, of an offence under section 325, 
for he quotes as authority for this Empress v. Ghatradhari Goala, (1H97) 2 Gcd., 
W. N., 49. Tlio finding of tlm Sessions J’udge is, that “ if the accused all joined 
together to boat the Sub-Inspector, so as to causo him grievous Imrt, all 
would, by the provisions of section 114 of the Penal Code, be guilty of an offence 
under section 325.” We have referred to the learned Judges who passed the 
judgment reported in Empress v. Gkalradhan Goala, (1897; 2 Cal. W. N., 49, 
on which the Sessions Judge relies, and wa are authorized by them to state that 
it was not intended to declare that the mere presence as an abettor of any person 
would, under the terms of section 114, render him liable for the offence 
committed, and it has been explained that in that case it w^as found that the 
abetment had been committed before the actual presence of the accused at the 
commission of the offence abetted. This judgment, therefore, is no authority 
for the finding of the Sessions Judge. Wo think that the law has been 
properly expressed in the case of Queen v. Mussamut Niruni and another, (1867) 7 
W. R. Cr., 49, in which it was held that to bring a prisoner within section 114 
of the [570] Penal Code, it is necessary first to make out the circumstances 
which constitute abetment, so that Mf absent,' he would have been * liable to 
be punished as an abettor ’ ; and then to shew that he was also present when 
the offence was committed. Under such circumstances, we think that the 
conviction and sentence passed by the Magistrate and confirmed by the 
Sessions Judge should be sot aside, and it follows that the order under section 106 
of the Code of Criminal Procedure requiring them to give security to keep the 
peace becomes null and void. 

D. S. 


NOTES. 

[See also (1901) 8 C.W.N., 519 ; (1910) 8 M.L.T., 313.] 
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APPELLATE CIVIL. 

The 2lst and 22nd December, 1899 and 9th, 10th, llthand I9th January, 1900^ 

Present : 

Mr. Justice Banerjkk and Mr. Justice Stevens. 


Ismail Khan Mahomed (Plaintiff) Appellant 

versm 

Jaigun 13ibi (Defendant) Respondent.’*^ 


Landlord and tenant — Suit for ejectment — Notice to quit— Tenancy created 

by a kabuliyat — Six months' notice requiring the tenant to vacate the holding 

before ih‘^ expiry of the last day of the year, ivhether good— Presumption 
as to a tenancy being a permanent one — Long possession, transfers of 
the holding and erection of pucca building, whether sufficient for a 
presumption that the tenancy is a permanent one — Compensa- 
tion on ejectment — Transfer of Property Act ( IV of 1882), 
ss. 61 and 108, {clause A). 

In a tenancy created by a kabuliyat with an annual rent rc«ierved, a six months’ notice- 
to quit requiring the tenant to vac-ite the holding within, instead of on the expiry of the last 
day of a year of the tenancy, is a good notice in law, inasmuch as there was no appreciablo 
interval between the expiry of the notice and the end of a year of the tenancy. 

Page v. Afore (1850) 15 Q. B., 684, distinguished. 

Where a tenancy was created by a kabuliyat, which on the face of it contained nothing 
to imply permanency in the tenure created, which contained no words of inheritance, nor 
anything to show that the land was taken for residential or building purposes ; where though 
the land passed by successive transfers, there was nothing lo show that the landlord had 
knowledge of them or registered the transferee as tenant ; where though there were pucca 
[ 571 ) buildings on the land, they had not been in existence for such a length of time as 
would warrant an inference that the lease was one for building purposes ; where there was 
nothing to show that they were erected under circumstances from which acquiescence of the 
landlord and the creation of an equitable right iu the, tenant could be inferred ; or that 
they were erected with the knowledge of the landlord ; such facts are not sufficient to warrant 
an inference that the teri.incy w.is, when first created, intended to be permanent, or was 
subsequently by implied agreement converted into a permanent one. 

To resist ejectment by a tenant on the ground that the tenancy is a permanent one, and 
that the landlord stood by and permitted him (the tenant) to erect pMcci buildings on the 
land in the belief that tho said tenancy was a permanrjnt one, it is incumbent on the 
tenant to show that in erecting th3 buildings be was acting under an honest belief that he had 
a permanent right in the land, and the landlord knowing that he (the tenant) was acting 
under such belief stood by and allowed him to go on with the construction of the buildings. 

Lala Beniram v. Kundan Lai, (1899) L. R., 26 1. A., 58 ; Ramaden v. Dyson, (1866) 
L. R., 1 Eng. Irish App., 129 ; Jugmohan Das v. Pallmijee, (1896) I. L. R., 22 Bora., 1 ; 
De Buseke v. Alt, (1877) L. R., 8 Ch. Div., 286 ; Kunhamed v. Narayanan Mussai, (1886) 
I. L. R., 12 Mad., 320, referred to. 

W4iere it is proved that the tenancy is not a permanent one, that the tenant erected a 
pucca building on the land without the consent of the landlord, the tenant ou eviction is not 
entitled to any compensation for the building from the landlord. * 

* Appeal from Original Decree No. 163 of 1898, against the decree of Baba BullOram 
Mullick, Subordinate Judge of 24-PergunnahB, dated the 17th of February 1898. 
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DcUjtatraya Rayaji Pai v. Shridhar Narayan Pai, (1892) I. L. R., 17 Bom., 78C, 
Teshwada v, Ra7n Chandi'a^ (1^93) I. L. R., 18 Bom., 66, distinfl[uished. 

"This appeal arose out of an action for ejectmen^brought by the plaintiff-lessee 
of a certain laluq against the defendant-tonant. The allegation of the plaintiff 
was that taluq Toujee No. 92 in the District of 24-Pergunnahs was pro- 
perty ; that the Mutwalli of the said estate on tlie 5th of November 1895, 
granted to title plaintiff a lease for a term of ten years ; that under the term of 
the lease^he was entitled to sue the defendant for ejectment on giving proper 
notice — the defendant was a tenant-at-will; that a notice in writing was given to 
the defendant on the 20th Aswun 1302 [572] B.S. requiring him to quit the land 
by the last day of Ghait 1302 B.S. and that the defendant did not comply with 
the said notice. The plaintiff also claimed rent up to 1302 B.S. The defence 
was that the defendant did not know that the tahiq No. 92 was wakf or 
endowed property ; that the defendant was not a ttmant-at-will ; that the notice 
was bad in law; tliat the land in dispute nass part of an ancient moiirasi 
mocoi'ari holding of Nizam Mistry, and was purchased by Shadhu Serang in 
1256 B.S. from one Golam Kadir, wbo had obtained the greater part of that 
holding under a compromise decree against Nizam Mistry ’s widow; tliat Shadhu . 
Serang built a pucca building on the land, whose heirs, having been in posses- 
sion of the said land and building, on the 16th Aswin 1271 B.S. sold the same 
to the defendant’s ancestors, who having got possession continued to pay rent 
at the old fixed rate ; that on the 28t.li Aghran 1275 B.S., there was a partition 
made betw<'en this defendant’s father and her uncle’s heirs ; that this defendant 
got the land and building in suit on partition and built another pucca building 
on the southern side, and had been holding the said land as a permanent 
tenure on payment of a fixed rout of lls. 2-11-8; that according to the 
local custom of taluk Khidirpur all homestead lands were alienable mourasi 
mocoran tenures. It appealed from the evidence that the original holding was 
one of 14 bighas and 5 cottalis which stood in tfie name of one Nizam Mistry, 
but there was no evidence to sliovv as to the nature of the tenancy in its incep- 
tion. Shadhu Seiving having purchased a portion of the holding from one 
Golam Kadir by a conveyance, dated the I7th Pous 1256 B.S., which also did 
not show the nature of tenancy, obtained a settlement of the land in dispute 
at a rent of Bs. 2-11 0 from the landlord, and e.xocutcd a kahuliat on the 19th 
Chaib 1257 which was in the following terms: 

“ In mouzah Kidderpore, Perguiinah Kisiriat Magura, wiihin your juri>^diotion, out of 
4 bighas and 6 cottahs of laud of late Nizjim Mistry, hi-i widow Bibi Begum having, on the 
strength of the decree No. 4088 and decree in L.*i’ms of solenamah in appeal No. 84, rtceived 
12 ooltahs of land. Golam Kadir ha.s obtained the reniaining 3 bighas and 13 cottahs of 
land (the rent of which isCompany’a H^. 14-3-1), and he is in possession of il. Out of this, 
in respect of 14 oottabs of rent-paying land, the fixtan'S and structures upon which have 
been purchased by me on ineasuromefit of the area thereof, according to the relinquishment 
given under the signature of ray vendor the [678] said Golam Kadir the 17lli Pous 126GB, S , • 
and to the petition made by me under my signature of 31st Sravan i)f the .said year, 

I take a settlement on a javia oi Rs. 2-11-8 a year on payment of the rent into your 
Barhar by proper instalment.s regularly every year, and on keeping the boundaries intact 
as before I shall continue to hold and enjoy without any anxiety ; I shall not be able 
to raise any objection on the ground of any deficit in the quantity of land on measurement 
or of any encroachment by the road. To this effect I, of my own free will and on receipt of 
Pottah, execute this kabuliyat of the rent-paying land.” 

It did not appear from the evidence that the buildings, although one of 
them was built 40 years ago, and the other 25 years ago, were built with the 
knowledge and consent of the landlord. There was no recognition of the 
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transfei's of the tenure by mutation of the name of the transferees by the 
landlord except by receipt of rent from them. 

The Court below overruled the objection of the defendant as to the notice, 
but dismissed the suit for ejectment on the ground that the defendant had a 
permanent right on the land and gave the defendant [sic] a decree for arrears 
of rent only. From this decision tlie plaintiff appealed to the High Court. 

Dkc. 21st, 22nd k Jan. 9th, 10th, 11th. — The Advocate- Oeneral (Moulvi 
Syed Sha}nsul Huda, Moulvi Mahomed Saivgat AH, and Babu Charn Chunder 
Ghose with him) for the Appellant.— The Court below was wrong in not 
allowing a decree for ejectment, inasmuch as tlie defendant is a tenant-at-will. 
The tenancy was created by a kahuliyat which did not show or did not 
contain any words hv which it could ho presumed that the tenancy was a 
permanent one. The fact that there were successive transfers of the holding 
and that the tenant} erected pucca buildings on it in the absence of acquiescence 
or consent on the part of the landlord, are not sufficient to raise such a 
presumption. The buildings were not erected on the land for such a length 
of time as would warrant an inference that the lease \ras created for building 
purposes. All the time the land in dispute w^as held by ijaradars, and there 
was nothing to show tliat the buildings were erected with the knowledge of the 
landlord. The landlord is not estopped from bringing a suit to eject a tenant 
simply because the latter erected pucca buildings on the land. In order to raise 
an equitable estoppel against the landlord precluding him from [674] suing 
for possession, the tenant should show facts sufficient to justify the legal 
inference that the landlord had by plain implication contracted that the 
riglit of tenancy should be changed into a right of permanent occupancy. 
Bee Beniram v. Kuvdan Lai, (1899) T. L. R., 21 All,, 496 : L. E., 26 J. A., 58. 
See also the cases of Ramsdeii v. Dysoii, (1866) L. K., 1 Eng. & Irish App., 129 ; 
Naunihal hhngat v. Bameshor Bhagat, fl894) I. L. R , 16 All., 328 ; Jvgmohan 
Van V. Pallonjee, (1896) I, L R., 22 Bom., 1 : Nahu Mondul v. Chahm Miilhck, 
(1898) I. L. R., 25 Cal., 896. In this case it may be observed that the lease 
was granted by a viutwalh, who had net the powder to grant a permanent lease, 
and his position is like that of a Shebayel. See Shoojat Ali v. Zumeeruddeen, 
(1866) 5 \V. R., 168; Proaunno Kvmari Debya v. Golnb Chand, (1875) L. R., 
2 l.-\., 145 ; Doorga Nath Boy v. Bavi Chunder Sen, (1876) I.L.R., 2 Cal., 341. 
The landlord’s interest having been let out in ijara at the time when the build- 
ings were erected, the presumption as to the tenancy being a permanent one 
could not arise. See Krishna Kishore Neogi v. Nur Mohamed Ali, (1899) 8 
C. W. N., 255. The erection of the buildings might be in the nature of an 
assertion of adver.se possession as against the ijaradnr, but the interest of the 
landlord could not be affected in any way thereby. 

Mr. C, P. Hill (Mr. S. J. Mirza, Babu Bomesh Chunder Bose, Dr. Rash 
Behary Ghose, Babu Umakali Mooker^ee, Moulvi Mahomed Mustapha Khan, 
Babu Bhugoban Chunder Mookerjee, and Babu Nilmoni Mookerjee with him) 
for the Respondent. — The tenancy was not created by the kahuliyat of 1267, 
but arose from the sub-division of on old tenancy. The erection of pucca 
buildings, successive transfers and long pos‘^easion of the land are facts sufficient 
to raise a presumption that the lease was one for building purposes and that 
the tenancy was a permanent one. A payment of rent from year to year 
cannot be held to be a presumption against the tenancy being [57S] a 
permanent tenancy. See the cases of Dhunput Singh v. Qooman Singh, 
(1867) 9 W. R., P. C., 3 ; Robert Watson d Co. v. Mohesh Narayan Roy, (1876) 
24 W. R., 176 ; Beni Madhub Banerjee v. Jai Krishna Mookerjee, (1869) 7 B. L. 
R., 152 ; Prossnnno Coomar Chatterjee v. Jagunnath Bysuck, (1881) 10 0. L, R., 
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26 ; Jahooree v. Dear, (J875) 23 W. R., 399; Gungadhur v. Ayimuddin, (1882) 

I. L. R., 8 Cal., 960. The kabuliyat relied upon by the other side did not 
create a new tenancy ; the pottah granted was a confirmatory one, and the 
incidents of the old tenure existed, the case of Beniram v. Kundan Lai, (1899) 

I. L R., 21 All., 496 : L. R., 26 I. A , 58. is distinguishable as the lease granted 
in that case was for a terra of years. The landlord, it appeared, was aware of 
the erection of the buildings, and they having stood by for so long a time they 
are estopped from pleading that the tenancy was not created for building pur- 
poses, and that it was not a permanent one. If the tenancy is held not to he 
a permanent one, then the tenant on eviction is entitled to compeiisation. See 
Thakiir Chunder v. Kanidhone, (1866) 6 W. R., 228 ; Dattatraya liayaji Vai v. 
Shridhar Narayan Pai, (1892) l.L.R., 17 Bom., 736; Ycshioada y. Ram 
Chandra, (lB93j I. L. R., 18 Bom., 66. 

Dr. Ranh Bckary Ghose, who followed on the same side. The notice to 
quit is had in law inasmuch as it required the tenant to quit the land within 
the List day of a year of tlh3 tenancy. See the cases of Page v. More (1850) 15 
Q. B., 684, Klahori v. Niind, (1897) 1. L. R., 24 Cal., 720. The land having been 
let out in ijarah made no dilfert3nco as the landlord was aware of the erection 
of the buildings, and that the ijaradar was hut an agent of the landlord. 

The Adoocaie- General in reply. 

Cur, Ado. Vult. 

Jan. 19bh. Their Lordships (Banerjee and Stevens, Ji.) delivered 
the following judgment 

[876] This appeal arises out of a suit brought by the plaintirf-appellant, 
for ejectment of tlie defendant-respondent from a plot of land, and for arrears 
of rent, on the allegation, that the plaintill* is lessee of taiuq No. 99 on the 
register of 24-Pergunnahs Collectorate under the mutwali or manager of the 
Iluglili Imambara, who holds that Uiluq as trustee of the endowment ; that 
the defendant in possession of the plot of land ii dispute is a tenant-at-will 
under the plaintiff ; that the plaintiff gave the defendant, as he is entitled by 
his lease to do, a notice to quit the land in suit ; and that the defendant has 
nob complied with the notice. 

The defence vvas that the defendant know nothing of the taiuq No. 92 
being luakf or endowed property ; that tlie defendant was not a tenant-at-will ; 
that the notice was bad in law ; that tiie land in dispute was part of an ancient 
mourasi mocorari holding of Nizam Mistry and was purchased by Sliadhu 
Serang in 1256 from Gholam Kadir who had obtained the greater pait of that 
holding under a compromise decree against Nazim Mistry’s widow ; that Shadhu 
Serang erected a pucca building on the land ; tliab the land with blu3 building 
has, by successive transfers, come to the hands of the defendant, who hashuilt 
another piiaca house on the land and has been holding the same as a permanent 
tenure on payment of the fixed rent of Rs. 2-11-8; and that by the loea^ 
custom of talnq Kidderpore tenants of homestead lands have permanent rights 
in the same. 

The Court below^ overruled the objection to the notice, but dismissed the 
suit for ejectment on the ground that the defendant had a permanent right to 
the land, and it gave the plaintiff a decree only for arrears of rent. 

Against that decree the plaintiff has preferred this appeal and it is con- 
tended on his behalf that the Court below was wrong in holding that the defen- 
dant has a permanent right in the ‘and. On the ocher hand the defendant 
seeks to support the decree of the Court below dismissing the suit, not only 
on the ground on which it is based, but also on the ground that the notice to 
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quit was bad in law ; and it is further contended on her behalf that even if 
the notice he good and she be found not to have any permanent right, the 
plaintiff caunot eject her without [577] giving her sufficient compensation 
for the value of the buildings standing on the land. 

The points, therefore, that arise for determination in this appeal are : 

Whether the notice to quit is a good notice ; 

-Whether tlio tenancy of the defendant is a permanent one ; and 

Third -Whether in the event of the first two points being decided against 
the defendant, she is entitled to any compensation. 

On the first point, it is argued for the defendant-respondent, that if 
her tenancy be not a permanent one, it must at least be a tenancy from 
year to year, and the notice to quit must, as has been held in Kishori 
Mohiin Roy v. Ntmd Kumar Ghoshnl, (1897) I. L. R., 24 Cal., 720, be a 
six months’ notice expiring with the end of a year of the tenancy ; and 
as the tenancy is said to have been created by the kabuliyat, (l> Exhibit III, 
dated tlie 19th Chait 1257, and the notice was served on the 23rd of Ashwin 
1303 and expired on the last day of Chait oi that year, it did not expire with 
the end of a year of the tenancy, and was tlierefore a bad notice. We do not 
consider this argument valid. For though the tenancy was, as appears on the 
face of Exhibit III, created by that document, and the document is dated the 
19th of Chait, rent has all along been paid, as is clear from the rent receipts 
filed (see in particular Exhibit A for 1300 and Exhibits T) and DD for 1257) 
according to the orditiary Bengali year, so that a year of the tenancy would be 
the ordinary Bengali year. But then it is contended for the respondent that 
the notice would still be b id, as it does not expire with the end of the Bengali 
year but requires the tenant to vacate the holding before the expiry of the last 
day of Cl'.ait which is the last day of the Bengali year ; and in support of this 
contention the case of Page v. }Jore, (1850) 15 Q. B.,684, is cited. We are of 
oiiinion that the contention is untenable, and that the case cited is distinguish- 
able from the present. In that case the notice required the tenant to quit on 
the proper day at noon, so [578] that there was an appreciable interval between 
the eX))iryof the notice and the) end of a year of the tenancy. Here the notice 
required the tenant to quit before the expiry of the last day of the Bengali 
year, that is a year of the tenancy, so that there was no appreciable interval 
between the expiry of the notice and the end of a year of the tenancy. To 
say that the notice here is had because it required the tenant to quit before 
instead of on. the expiry of the last day of Chait, would be to indulge in 
subtleties which, as Lord Justice LtNDLEY observed in Sidebotham v. HoUaiid^ 
(1894)L. R.,1 Q. B., 378, “ought to be and are disregarded as out of place.” 

The first point must, therefore, he determined in favour of the plaintiff- 
appollant. 

On the second point it is argued for the appellant that the tenancy was 
created by the kabuliyat Exhibit III (1) which contains no words of inheritance, 
nor anything to show that the land was taken for residential or building purposes 
from which a permanent tenancy could he presumed ; that though the land has 
passed by successive transfers, there is nothing to show that the lessor had 
knowledge of them, or registered the transferee as tenant ; and that though 
there are puem buildings on the land, tiiey have not - been in existence for 
such a length of time as would warrant an inference that the lease was one 
for building purposes, nor are they shown to have been erected under circum- 
stances from which acquiescence of the landlord and the creation of any 
equitable light in the tenant to resist eviction can be inferred. And it is further 
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atgued that the fact of the lessor being, as is shown by the kabuliyai itself, a 
mutwali or manager of wakf or endowed property who has no power to 
grant any permanent lease, and of the estate being held by i^aradars, would 
prevent the inference of any permanent grant, or the creation of any permanent 
right by acquiescence. And the cases of Lain Beniram v. Kundan Lai, (1899) 
L. R., 26 1. A., 58; Krishna Kishor Neogt v. Mir Mohaviad AH, (1899) 
3 C. W. N. 255 ; Shoojat Ali v. Znmeei'tiddeen, (1866) 5 W. R., 158, and 
[ 579 ] various other cases are cited in support of the argument. On the otlier 
hand, it is argued for the respondent that the tenancy was not created by the 
lease of 1257 but arose from the sub-division of an old tenancy in the name of 
Nizam Mistri : that from long possession and numerous transfers of the land, 
and the existence of irucca buildings on it, the leasti should be presumed to liave 
been one for building purposes and therefore permanent; and that the conten- 
tion that no such prosuini^tion could arise by reason of the limited character of 
the lessor’s right could not be raised in appeal when it was not raised in the 
first Court, and even if it could he raised, it w'as not substantiated by evidence. 
And in support of this argument Dhunimt Singh v. Gooman Singh, (1867) 
9 W. R., P. C , 3; Robert Watson d- Co. v. Mohesh Narayun Roif, (1875) 24 \Y. R., 
176 ; Bent liJadhab Banarjee v. Joy Krtshna Mukerjee, (1869) 7 B. L. R., 152 ; 
Prossunno Coomar Chatterjeew. Jaguniiath Bysack, (1881) 10 C. L. R., 25, and 
several other cases are relied upon. 

These being -the contentions of the parties, the decision of the second point 
must depend upon the determination of the following questions : — 

(1) Whether the tenancy in this case was created by the lease of the 

out of the sub-division of an ancient tenancy and carried 
with it the incidents of that tenancy. 

(2) Whether in either case tlie length of possession of the tenant, the 
transfers of the holding, and ihe erection of pucca buildings on it, are circum- 
stances sufficient to warrant the infi3rence that the tenancy was a permanent 
one, due regard being had to the fact that the estate of the landlord had been 
let out in ijara or farm for many years. 

(3) Whether the erection of the pucca buildings in question was under 
circumstances such tliat tlie landlord should be presumed to have acquiesced in 
the same, and should be held t) l>d estopped from disputing the tenant's right 
to remain on the land. 

[ 680 ] (4) Whether the inference of a permanent grant or of acquiescence by 
the landlord, if it could otherwise arise, was negatived by the fact of the lessor 
being a trustee of an endowment and liis right b(*ing consequently limited. 

Upon the first question this is how the facts, so fai* as they can be gathered 
from the dvidonce, stand. There was a holding of 4 bighas and 5 oottahs of land 
belonging to Nizam Mistry. Wlien it was created, what its nature was, and 
how much its rent was, wo do not know. One Golam Jvadir by a decree l)aseJ 
on a compromise obtained 3 bighas and 13 cottahs out of that land at a rent 
of Rs l4-»3, and out of tliat land he sold to Sadhu Serang, predecessor in interest 
of the present defendant, 14 cottahs, the land now in dispute by a conveyance 
dated the 17th Pous 1256, describing (he property sold as a cocoanut garden 
with homesteads of tenants. Sadhu Serang applied to the landlord for settle- 
ment of the land and he obtained settlement of the) 14 cottahs at a rent of 
Rh. 2-11-8 on the 19th Chait 1257, and executed a kabnliyat (Exhibit III) on that 
date, in which he said that his vendor had made a written relinquishment on 
the 17th Pous 1256, and he had made a written petition for sottlornont on the 
Slst Sravari of the same year. 
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These being the facts, it was argued for the respondent, that the intention 
aud effect of the transaction evidenced by the kahuliyat of the 19th Chait 1257 
was not the creation of a new tenancy, but only the recognition of the 
sub-division, and transfer of a part of the old tenancy of Nizam Mistry ; that 
the relinquishment of the 17th of Pous 1256 referred to in the kabaliyat 
was tile conveyance of that date ; and that the patta referred to in that 
document was in tiie nature of a confirmatory patta. We are unable to accept 
this argument as valid. No doubt confirmatory pattas, as remarked by the 
Privy Council in Rain Ckundcr Dutt v. Joffeah Chunder Dutt, (1873) 19 W. R., 
353, are common in this country, and are not inconsistent with the presump- 
tion that a prior title existed ; but the patta taken by Sadhu Serang has not 
been produced, and judging from the language of the kahuliyat (Exhibit III), 
which must be taken to be tiie counter-part of the [681] patta, we cannot say 
that the patta in this case was in the nature of a confirmatory document only. 
Nor can we hold that the written relinquishment referred to in the kahuliyat 
was the conveyance to Sadhu Serang. A conveyance and a relinquishment 
deed are very different documents, and the one could never have been mistaken 
for the other. The only reference to the old tenure of Nizam Mistry that 
occurs in the kahuliyat, is in the recital, and though the land settled under the 
kahuliyat is part of that tenure, there is nothing to show that the rent for 
that land was fixed with any reference to the rent of Nizam Mistry’s tenure. 
It is true that the rent fixed for the 14 cottahs bears tlie same relation to 
Rs. 14-3, the rent for 3 bighas 13 cottahs obtained by Golam Kadir that the 
area 1^ cottahs hears to 3 bighas 13 cottahs, i)ut there is nothing to show how 
or w^hen the rent of Rs. 14-3 was fixed. Sadhu Serang clearly states in the 
kahuliyat that betakes a settlement of 14 cottahs of land at a rent of Rs. 2-11-8 
according to the relitiquishmeut of the former holder and to his own petition 
for settlement, and, if he refers to liis purchase, he refers to it, not as the pur- 
chase of the land but as the purchase of “ the fixtures and structures ” upon 
it. We should note here that there is a slight mistranslation in the kahuliyat 
which appears to be somewhat misleading. In the original of the sentence 
translated as “ I shall continue to hold and enjoy without any anxiety,” there 
is nothing corresponding to the words “ continue to,” and the words corres- 
ponding to “ without an:^ anxiety ” are the usual formal words param sukhe 
that is “ with perfect happiness.” Reading the kahuliyat as a whole 
and having regard to all the surrounding circumstances we think it created a 
new tenancy in favour of Sadhu Serang in 1257 or 1851. 

The hahuliyat on the face of it contains nothing to imply permanency in 
the tenure created. The usual words mourasi macoran do not occur in it, nor 
is there anything to show that the lease was taken for building or residential 
purposes. But that docs not neoessjn iJy make the tenancy a termiwable one ; 
as upon the authorities a pomiaiient tenancy may still be inferred from the 
length of possession by the tenant and his predecessors, from the fact of the 
tenure having been made the subject of transfer to the knowledge of the land- 
lord, and from the fact of pucca [S82] buildings having been erected on the 
land with the knowledge of the landlord. See Dhunpiit Singh v. Oooman 
Singh, (1867) 9 W. R. P. C., 3, and Prossunno Coomar Chatterjec v. Jagunnath 
Bysack, (1881) 10 C. L. R., 25. This brings us to the consideration of the 
secend of the four questions stated above. 

Upon that question this is how the facts stand. The tenure in question 
had been in the possession of Sadhu Sorang and his heirs and their transferees 
for about forty-six years when this suit was brought, but there has been no 
mutation of names in the landlord's ofiSce, nor any recognition of the 
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transferees except by receipt of rent from them, the name of SatlLu Serang 
still continuing as that of, the recorded tenant. And there are two pucca 
buildings on the land, one of which was erected about 40 years ago and the 
other about 25 years ago. This appears Irom the evidence of the defendant’s 
witness No. 1, which we see no reason to disbelieve. But there is nothing to 
show that these buildings were erected with the knowledge of the landlord. 
And it should be borne in mind that the estate of the landlord has been held 
all this time by a succession of tjaradars. 

Now, are these facts snftieient to warrant the inference that the tenancy 
was, when first created, intended to be permanent, or was subsequently ])y 
implied agreement converted into a permanent one? We think tliis question, 
which we are considering apart from the question of acquiescence and estoppel, 
ought to be answered in the negative. When the origin of a tenancy and the 
circumstances attending its creation are not known, evidence of the mode 
of dealing with the land demised and of the acts and conduct of the parties 
generally, constitutes the best and indeed the only evidence to prove the nature 
of the tenancy. If that had been the case, the evidence of the mode of dealing 
with the property such as we have here, might, perhaps, have been sufficient to 
raise the presumption of a permanent tenancy. But where, as in tin’s case, we 
know when and underwhat circumstances the tenancy was created, evidence such 
as has been adduced is not sufficient for that purpo.se. Indeed, the circumstan- 
ces attending the creation of the tenancy positively militate against any 
[ 583 ] infei'ence that it was intended to be permanent.. For, though the first 
tenant, Sadhu Serang had, before taking the settlement, purchased the land from 
its former holder under a conveyanco (Exhibit B 2) purporting to transfer a 
permanent interest, in his kabuUyat by which he took the settlement he not 
only omitted to make any stipulation for permanent occupation, hut made no 
mention of his having purchased the land and was content with stating that he 
had purchased merely the fixtures and structures thereon. This clearly 
indicates that the landlord was unwilling to create any permanent tenancy, 
and the tenant agreed to accept a non-pormanent lease. The lease therefore 
was clearly not intended to be a permanent orie at its inception. Can it then 
be inferred from the acts and conduct of the parties that it was by implied 
agreement subsequently converted into a permanent lease? We think not. If 
it is unlikely that the tenant w’ould havo spent money in erecting pucca 
buildings on the land, and the landlord w^ould have allowed the buildings to 
remain on the land so long without objection, unless there was such an 
implied agreement, it. is at least as unlikely that the landlord, who had been 
so cautious as not to allow’ the insertion of a single word in the kahuliyat 
which might imply permanency, would without any apparent reason como to 
such an agreement subsequently. Moreover there is nothing to show that the 
buildings were erected with the knowledge of tlie landlord ; and tiio fact 
of their having been allowed to remain on tho land without objection m ’ 
explained by the circumstances that the estate of the landlord has boon all 
along let out in ijara. We may add that the fact of the tenure in question 
having been the subject of several transfers has not much inatcirial bearing 
upon the present question, as there is no dispute about its transferability so 
long as the tenancy is not determined, the point in dispute being whether it 
is permanent. 

We have not thought it necessary to discuss in detail the various cases 
cited on both sides, most of which have been considered by Mr. Justice Rampini 
in the case of Nahu Mondul v. Cholim h%illick, (IftOft) 25 Cal., 896, beca'tise 
the general principle laid down in, or deducible from, all of them is substantially 
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tlie same, and is [ 884 ] stated in terms most favourable to the tenant in two 
cases to which we have referred above, namely, Dhunput Singh v. Oooman 
Singh, (1881) J.0 C. L E., 25, and Prossunno Coomar Chatterjee v. Jagun nath 
By sack, (1898) I. L. E., 25 Gal., 896; and the result of the application of that 
principle in each case must depend upon the facts of that case. Applying the 
principle laid down in those cases to the facts of this case, the conclusion we 
come to is that the mode in which the property has been dealt with and the acta 
and conduct of the parties generally, are not sufficient to warrant the inference, 
that the tenancy in question was intended to be permanent at its inception or 
was converted into a permanent one subsequently. The only case which requires 
special notice is Dunne v. Nobo Krishna Mukerji, (1889) I.L.E., 17 Cal., 144. 
The facts of tliat case were very different from those of the present case. 
There there was nothing to show under what circumstances and conditions the 
tenure was created ; and there was evidence to show that the tenure had been 
held at a uniform rent for nearly one hundred years ; and in that state of facts 
the Court iield that a presumption arose that the tenure was a permanent one. 

We come next to the question of acquiescence and estoppel. Although the 
tenancy might not have been a permanent one by agreement, express or implied, 
yet, if the landlord stood by and permitted the tenant to spend money in erecting 
pucca buildings on it in the belief that it was permanent, he would be estopped 
from denying the permanent right of the tenant. But to avail himself of the 
plea of acquiescence and estoppel, it is necessary for the tenant defendant to 
show, that in spending money in erecting the buildings, he was acting under 
an honest belief that he had a permanent right in the land, and the landlord 
knowing that he was acting under such belief stood by and allowed him to go 
on with the construction of the building. See Lala Beniram v. Kundan Lnll^ 
(1899) L. R., 26 I. A., 58, see also lianisdm v. Dyson, (1866) L. E., 1 Eng, 
Irish App., 129 and Jugmohan Das v. Pallonjee (1896) I. L. E.. 22 Bom., 1. 

[ 685 ] Now in dealing with the question whether the facts of the case 
warrant an inference in favour of a permanent grant, we have already indicated 
our reasons for thinking that the tenant Sadhu Serang, by whom the first 
building was created, could not have had any good ground for believing that 
the tenancy was a permanent one. But supposing that he and his successors 
in interest might have acted under any such belief, there is nothing to show 
that- the landlord knew that they were so acting, or even that he knew of the 
creation of the buildings while they were being constructed. And it is clearly 
not enough to show that the landlord became aware of the existence of the 
buildings after they had been erected and then allowenl them to remain. See 
De Bussche v. Alt, (1877) L. E., 8 Ch. D., 286, and Kunhammed v. Narayan 
Mussadan, (1888) I. L. E., 12 Mad., 320. The plea of acquiescence and 
estoppel must therefore fail. 

In the view we have taken upon the second and third questions stated 
above,' it becomes unnecessary to consider tlie fourth question. If it had been 
necessary to consider that question, we should have felt some difficulty in 
answering it in the affirmative upon the materials placed before us, seeing that 
one of the plaintiff’s own documents (Exhibit VI), shows that his lessor holds 
certain properties as towhat kharij, that is, outside the endowment, and see- 
ing al^o that the lease in his favour is itself in excess of the power of a mniwali 
of wakf property to grant. {See Amir Ali’s Mahomedan Law, Vol. I, p. 979). 
We may add that the rent receipts filed by the defendant describe the estate 
as the taluq of the late Mannujam Begum, and not as property , and that 

the question of wakf not having been properly raised in the Court below, the 
defendant had not sufficient opportunity of meeting the point. 
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For the foregoing reasons we think the tenancy in this case is not perma- 
nent and the landlord is not estopped from denying its permanent character. 

It remains now to consider the third and the last point raised in this 
appeal, namely, that relating to compensation. 

The defendant claims compensation for the buildings erected on the land. 
Such claim could not, in the case of a tenant, come [586] within the scope of 
section 61 of the Transfer of Property Act, even if that Act applied to this case 
notwithstanding section 2, clause (c), because a tenant could not possibly 
believe in good faith that he was absolutely entitled to the land. The provi- 
sion of the Transfer of Property Act relating to a tenant's right with reference 
to structures raised on the land held by him, is that contained in clause (h) of 
section 108, which only authorizes the tenant to remove structures raised. 
The same is the extent of his right under the law of this country in cases not 
governed by the Transfer of Property Act, as was held by a Full Bench of 
this Court in the case of Thakoor Chunder Pramanikv. Ramdhona Bhuitacharji, 
(1866) 6 W. R. 228. And the right of the tenant-defendant to remove the 
buildings raised by her or her predecessor in interest was not disputed by the 
learned Advocate-Oeneral^ who appeared for the appellant. But there is no 
authority in support of the contention that a tenant in a case like this is en- 
titled to compensation for buildings erected by him. The two cases relied 
upon by the learned counsel for the defendant, Duttetrayi Bayaji Pai v. Sridhor 
Narain Pai, (1892) I. L. E., 17 Bom., 736, and Yeshtvadabai v. Bam Chandra 
Taharam, (1893) I. L. R., 18 Bom,, 66, are clearly distinguishable from the 
present. In the former there were, as Mr. Justice Candy, who delivered the 
judgment of the Court, observes, — special circumstances “ the near relationship 
of the parties, thus residing in close vicinity to each other, thoir ownership of 
the surrounding lands pointing to the presumption that the plaintiff by his 
conduct sanctioned the construction of the building and well and afforded 
hope and encouragement to the defendant that he would be allowed to remain 
in peaceable possession of the same, or at least would not be ejected without 
a reasonable return for the expenditure incurred by him.” And in the latter 
case the land was found to be fitzandan land from which the tenant could not 
be ejected, and it was farther found that tiio landlord was precluded hy his 
father's and his own conduct from recovering the land and premises from the 
tenant in the manner he sough t. 

[887] The defendant's claim for compensation in this case is there- 
fore untenable. 

The result is that this appeal must bo allowed, the decree of the Court 
below, so far as it dismisses the claim for ejectment of the defendant, sot aside, 
and in lieu thereof a decree made awarding the plaintiff possession of the land 
in dispute upon ejectment of the defendant, but allowing the defendant to 
remove the buildings and other structures standing on the land within six 
months from this date. The appellant will recover from the respondent his^ 
costs in this Court and in the Court below. 

Appeal allowed. 

April 23rd. An application made for review of this judgment was rejected. 

S, 0. Q. — 

NOTES. 

[I. As regards the tenant’s right to remove the fixtures, see also 27 Mad., 211 ; 30 Mad., 
197; 21 All., 496; 22 Bom., 1 ; 38 Cal., 1119; 21 891 ; 13 0.W.N., 931 ; 37 Mad.. 1. 

II As regards the oiroumstanoes from \vhioh a presumption of permanent ienanoy can 
be drawn, see also (19(Jl) 5 il.W.N., 846 ; (1901) 28 Cal.. 786 ; (1902) 6 C.W.N.. 362 ; (1903) 

6 O.W.N., 286 ; 301 ; (1904) 9 C.W.N., 60; (1906) 32 Cal., 648 ; (1904) 32 Cal., 41’; (1904) 
22 Cab, 61.] 
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QUREN -EMPRESS V. 


[27 Gal. 587 ] 

CRIMINAL APPEAL. 

The 28rd February, 1900, 

Present : 

Sir Francis W. Maclean, k.]c. i. b., Chief Justice, and 
Mr. Justice Macpherson. 

Queen -Empress 
versus 

Dehendra Krishna Mitter.’* 

Mortgage — Mortgage, (tefinitio7i of, for pu^mes of stamp duty — Assignment by 

way of mortgage of vahiable security to secure pre-existing debt — Stamp 
duty payable theieon — Stamji Act (/ of 1879) s, 3, sub. s. 

(I3), s. 61, Sch. I, Art. 29, cl. (6) and art. 44. 

Art. 29 of Sch. 1 of the Stamp Act (1 of 1879) applies to an instrument evidencing an 
agreement to secure the repayment of a loan, executed at the time the loan is made, and not 
to the case of an assignment by way of mortgage of a valuable security to secure a pre- 
existing debt. It contemplates an instrument contemporaneous with the advance and with 
the loan . 

For the purpose of ascertaining what stamp duly is payable on an instrument alleged to 
be amortgiige, it is nfc.'^ssarv to s^e if the instrument isu mortgage as defined in the Stamp 
Act. 

In this case the accused executed an instrument, dated the 24th of August 
1896, whereby he promised to pay on demand at Calcutta to one Annada Prasad 
Moitra, the sum of Ra. 5,232-2 with interest at the rate of 12 per cent, per 
annum for value received as per certain Promissory Notes executed by the 
accused in favour of one Shama Cbaran Moitra, which notes had been endorsed 
by the said Shama .Charan Moitra without recourse [588] to him for valuable 
consideration to the said Annada Prasad Moitra and were by the said instru- 
ment cancelled, and as security for the repayment of the sum of Rs. 5,232-2 
with interest the accused mortgaged, transferred, and assigned by way of 
collateral security all his right, title and interest to and in a Promissory Note 
payable on demand, dated the 10th of January 1895, executed by one Woodoy 
Chandra Sanyal, deceased, in favour of the accused, which note was at that 
time filed in a suit in the Court of the Subordinate Judge of 24-Pergunnah8. 

The instrument executed by the accused was as follows : — 

Calcutta, 24th August 1898. 

On demand I. Debendra Krishna Milter of No. 29, South Chakrabaria Road in 
Bhowanipur in the suburbs of the town of Caleut.ta in the District of the 24-Pergunnahs, 
son of Babu Harish Chunder Mitter, deceased, K.iyastba, landholder, promise to pay at 
Calcutta to Babu Annada Prasad Moitra of No. 50 Sukca’s Street, Simla, in Calcutta afore- 
said, son of Ramgati Moitra, deceased, Brahmin, landholder, or order, the sum of rupees 
five thousand two-hundred and thirty-two and annas two only, with interest thereon at the 
rate of 12 per emit, per annum for value ^received ns per my Promissory Notes on demand 

* Criminal Appeal No. 2 of 1900, against ^the order passed by T. A. Pearson, Esq., Chief 
Presidency Magistrate of Calcutta, dated the 18tb of July 1899. 
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noted in the memorandum below, which were payable to Babu ShamaGharan Moitra, or order, 
but endorsed by him without recourse to him fora valuable consideration to ihe said Babu Annada 
Prasad Moitra, which said notes are hereby cancelled ; and as security for the repayment of 
the said sum of rupees five thousand two>hundred and thirty-two and annas two as principal, 
and for payment of the interest ' thereon at the aforesaid rate until realization, I hereby 
mortgage, transfer, and assign by way of collateral security all my right, title, interest, claim, 
and demand against one Woodoy Chandra Sanyal now deceased, his heirs, representatives, 
and assigns by virtue of a Promissory Note payable on demand executed by the said Woodoy 
Chandra Sanyal in my favour on the lOtb day of January 1895, and I do hereby authorise 
and empower the said Babu Annada Prasad Moitra, his heirs, representatives, and assigns 
solely to apply for and obtain possession from the First Subordinate Judge’s Court of the 
*24-Pergunnahs of the said Promissory Note of the 10th day of January with a Bengali 
Promissory Note executed by the said Woodoy Chandra Siuyai in my favour on the 28th day 
of April 1892, which was cancelled and renewed by the said Promissory Note of the lOth day 
of January 1895, and a Bengali hnthchitta, dated the 29th day of Falgooii 1298 B. S., 
corresponding with the 11th day of March 1802, at present all filed in a suit in the said 
Subordinate Judge's Court in the 2l-Pergunabs being suit No. 119 of 1897, wherein I am 
the plaintiff, and Sreemutty Surbamongola Dehee, the only daughter, heiress, and 
certificated administratrix to the estate of the said Woodoy Chandra Sanyal is the [ 589 ] 
defendant, to hold the same until the ro.ilizition uE the said principal and interest hcre- 
inbeiorc provided. And I do further absolutely authorise and empower the said Babu Annada 
Prasad Moitra to draw, recover, and roalizi the siid principal sum of rupees five thousand 
two-hundred and thiry-two and annas tvv ) only, together with the aforesaid intecc-.b thereon 
at the rate of twelve per cent, per annum from and out of my said claim on the said Pro- 
missory Note of the 10th day of Janu iry 1895, either from the s lid Surbamongola Deboe, 
her heirs, representatives, or assigns by virtue of those presents without any further con- 
currence or coti'^ent on my part or that of my heirs, representatives, or assigns. I bind 
myself, my heirs, representatives, anda.ssigns absolutely to c.stablish and legally prove my 
said claim against the said Surbamongola Dabec, in the said suit, being suit No. 119 of 
1897, in the said Sub-Judge’s Court of the 24-FerguunahR, and shall and will adduce all 
necessary evidence, and personally attend and give evidence under the guidance of the said 
Babu Annada Prasad Moitra, and shall not on any account absent mysolf from Court or be 
guilty of any laches or compromise, or effect any settlement out of Court or enter into any 
understanding with the defendant or any one on her behalf, or receive any money or consi- 
deration without the consent in writing of the said Babu Annada Prasad Moitra, failing 
which or acting in any wi.se contrary to the direction and guidance of the said Babu Annada 
Prasad Moitra, I shall be liable to be criminally prosecuted for cheating and committing 
criminal breach of trust ; and that in order to completely and more perfectly securing the 
repayment to the said Babu Annada Prasad Moitra of the aforesaid principal and interest, I 
do hereby appoint him, the said Babu Annada Prasad Moitra, as my true and lawful attor- 
ney irrevocably for me, and on my behalf, to manage and conduct the said suit, settle or 
compromise the same and to draw, recover, and realise, taking all lawful steps and proceedings 
therefor all and every the sum or sums of money, which I am entitled to recover and receive 
from the said Surbamongola Dabee, her heirs, representatives, and assigns on the said Pro- 
missory Note of the 10th day of January 1895, or any other sum or sums of money which 1 
may be entitled to recover and receive from the said Sreemutty Sarbamongola lUbee, her 
heirs, representatives and assigns under and by virme of any decree made in the suit No. 
119 of 1897 by the said Sub-Judge’s Court of the 21-Porgunnahs or by means or reason of 
any amicable settlement out of Court as aforesaid giving sufficient receipts therefor as my 
said attorney as aforesaid to, for, and with the intent and purpose of my said attoruey in the 
first place paying to and recovering, and realizing for himself all monies for principal and 
interest which may be due, and owing to him ly virtue of these preseuts, together with all costs 
incurred or to bo incurred by him as to the first charge thereou, and then hold the^jalance, 
if any, in trust for me, my heirs, and assigns for theic and my benefit as such attorney as 
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afoTORaid, and shall and will pay and distribute the same as by my letter' or writing I dull 
direct him to do. And ray said attorney [5901 •shall and will be at liberty without any fur- 
ther concurrence or consent on ray pirt at any ti mi hire if tor to take all such steps and 
proceedings as may or shall be necessary to obtain delivery to him of the said Bengali Promis- 
sory Note of the 17th day of Baisack 1‘299 B. S., corresponding with the 38th day of April 
1892, and the said Promissory Note, dated the 10th day of January 1895, both executed in 
ray favour by the said Woodoy Chandra Sinyal and the said Bengali hathchittat dated the 
29th day of Falgoon 1298 B.S. corresponding with the 11th day of March 1892, and my said 
attorney shall and will be at liberty to delegate his authorities hereinbefore mentioned in 
writing to any person or persons ho shall or may think dt without further concurrence or 
consent on my part and shall appoint pleaders, attornies, mooktoars or barristers as he may 
think necessary. And all and whatsoever my said attorney shall do or cause to bo done in 
tbc premises 1 agree to satisfy and confirm an my own act and deed. 

DEBENDRA KRISHNA MITTEB. 


Witnesses : 


Pry a Nath Sen, Solicitor, Calcutta. 

Soshi Bhusan l\Iukerjee, clerk to Babu P. N. Sen, Solicitor. 

This instrument was stamped with stamps of the value of R^. 9-8. It 
was impounded and forwarded to the Collector of Stamp Revenue as being 
insufficiently stamped by the Registrar of Assurances. 

The accused was prosecuted under s. 61 of tlie Stamp Act of 1879 for 
having executed a mortgage without the same being duly stamped. 

The Chief Presidency Magistrate of Calcutta tried, and on the 18th of 
July 1899 discharged, the accused and gave the following reasons : — 

In this case the accused has execute 1 an instrument, dated 24th August 1899, evidenc- 
ing an agreement to secure the repayment of a loan of Rs. 5,232^2, with interest giving as a 
collateral security a certain Promissory note payable on demand by one Woodoy Chandra 
Sanyal, dated 10th January 1895. This note is now the subject of a suit No. 119 of 1897 in 
the Court of the Subordinate Judge of Alipur, and it is hypothecated to the accused uuder 
the instructions above referred to. 

This instrument has been stamped with a stamp of the value of Rs. 9-8 ; it has however 
been impounded and forwarded to the Collector of Stamp Revenue, as being insufliciently 
stamped by the Registrar of Assurances. 

The head assistant in the Stamp Department has produced the document before me in a 
case in which the accused is prosecuted under section 61 of the Stamp Act of 1879, for having 
executed a mortgage without tbc [ 891 ] same being duly stamped. The accused contends 
that the document is not a mortgage. 

I agree with the accused's contention. The instrument is not a mortgage, for a mortgage 
is the transfer of an iiitere.st in specific immoveable property, for the purpose of securing 
the payment of money advance.! or to be advanced by way of loan.” 

The instrument does not transfer any interest in immoveable property at all, but deals 
with moveable property only. It in reality hypothecates a valuable security in the shape of 
*a Promissory Note which is moveable property, The complainant contends that it should 
be stamped under article 44 (6) of schedule 1 of the Stamp Act, but I think that this is an 
error and that the instrument should be stamped under article 29 clause (6) of that schedule 
with half the duty payable on a bill of exchange No. 11 (6) for the amount secured. The 
fact that the word “ mortgage, trausrer, or assign ” occur in this iiistramout, does not make 
the document a mortgage. The accused has alre idy stamped the document with ^amps 
value Rs^. 9-8, which is over the value of the stamps required under article 29, clause (6). 
The accused is discharged — document returned to Mr. Eagleton, as the Registrar bolds his 
receipts for it. 

(8d.) T. A.TEAR80N, 

Chief Presid^cy Magistrate. 

Calcutta, 18th July 1€|99« 

’ ^ ' 
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The Standiitg Counsel (Mr. O'Kiaealy) for the Crown. —The Magistrate 
was in error in holding that the instrument in question was not a mortgage. 
For the purpose of ascertaining the stamp duty we must look to the definition 
of a mortgage as given in the Stamp Act and not as given in the Transfer of 
Property Act, as the Magistrate appears to have done. The instrument is 
clearly a mortgage as defined in the Stamp Act. The Magistrate has held that 
the instrument has been sufficiently stamped, and that Art. 29, clause (6) of 
the Stamp Act applied ; that article 1 submit, has no application to an instru- 
ment such as tills is ; the article which does npply is Art. 44. and that being 
so the instrument has not been sufficiently stamped. 

Babu Dwarka Nath Miller, contra, for the Accused. — T must concede that 
the document in question is a mortgage as defined in the Stamp Act ; never- 
theless I contend that it has been properly stamped as it falls within Art. 29 
cl. (b) of the Stamp Act of 1879. Art. 44, by excluding a mortgage-deed nob 
provided for by Art. 29, implies that the document contemplated by Art. 29 
is also a mortgage-deed. Art. 44 would seem to apply to mortgages of 

immoveable properties only as it speaks of the delivery of possession of property 
or any part of the property. The document in this case is an instrument 
which purports to bo an agreement to secure the repayment of a loan made 
upon the deposit of a negotiable instrument, which is a valuable security and 
is clearly one contemplated by Art. 29, ci. (b). There is no actual deposit in 
this case, but there is, I submit, a constructive deposit. A deposit may be 
either actual or constructive. Here the valuable security is in the possession 
of the Court in a suit filed by my client, it is therefore a constructive deposit. 
The term “valuable security “ is not defined in the Stamp Act, but is defined 
in the Penal Code. The Promissory Note deposited in this case comes within 
that definition. The loan secured by the document is also repayable on 
demand ; there is, 1 submit, no doubt that the document falls within Art. 29, 
cl. (i), and has been properly stamped. Should the Court be against me on 
this point I would submit that, as the accused never intended to defraud the 
Government, he should be let oft with a penalty. 

The judgments of the Court (Maclean, C.J. and Macphbuson, J.) were 
as follows : — 

Maclean, C.J. — The short point wo have to decide is whether the document 
in this case ought to have been stamped under Art. 44 of schedule 1 of the 
Stamp Act of 1879 or under Art. 29 of that schedule. 

I am unable to agree with the learned Chief Presidtmey Magistrate in 
his view that, for the purpose of ascertaining what stamp duty is payable, we 
are to look to the definition of a mortgage given in the Transfer of Property 
Act. We need not travel so far afield, for a inoitgage-deod is defined by sub- 
section 13 of section 3 of the Stamp Act, and the instrument in question in 
this case is, in my opinion, a mortgage-deed within the meaning of that sub- 
section. It is an instrument whereby for the purpose of securing an existing 
debt, the transferor transferred to or created in favour of the transferee, a right 
over specified property. If this bo so, as I think it must, what is the stamp duty 

E roperly payable upon a mortgage deed ? Art. 44 of schedule I tells us 
598] what is the duty to be paid upon a mortgage-deed not provided for by 
Art. 14, 15, 29, or 55. We may admittedly lay aside Art. 14, 15, and 55. 
They have no bearing upon the present question. The duty then will be payable 
under Art. 44. unless the case is covered by Art. 29. That brings us to the 
question whether this is an instrument evidencing an agreement to secure the 
repayment of a loan ’made upon the deposit of a valuable security. I thjnk it 
is not. That article- applies to an instrument evidencing the agreement to 
secure the repayment of the loan, which means 1 think an instrument executed 
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at the time the loan is made, not to the case of an assignment by way of 
mortgage of a valuable security to secure a pre-existing debt. The most common 
class of case to which it would apply would be that of an ordinary equitable 
mortgage by deposit of title deeds, accompanied with a memorandum of charge. 
The article seems to me to contemplate an instrument contemporaneous with 
the advance and with the deposit, and that is not the case here. I think, 
therefore, that duty is payable under Art. 44 and that the case must go back 
to the learned Magistrate with this intimation of our opinion. 

Macpherson, J. — I also think that the document in question is a mort- 
gage deed and that it requires to bo stamped under Art. 44 of the First Schedule 
of the Stamp Act of 1879 and that it is not a document provided for in 
Art. 29 of that schedule. 

D. S. Case remanded. 


[27 Cal. 693] 

APPEAL FROM ORIGINAL CIVIL. 


T/ie '3‘^ad 2drd, and 3Htlt February and 2nd, and 

3rd March, 1309, and Wlh Januirij, 1900, 

Present : 

SiK Francis W. Maclean, K. C. I.E., Chief Justice, Mr. Justice 
Macpherson ani> Mr. Justice Hill. 


New York Life Insurance Company Appellants 

versus 

Phoebe Stella Gamble Respondent.* 


Insurance —Life Assurance — Truth of answers to queries of Life Insurance 
Company — Warranty —Declaration by Assured to Medical Examiner of 
Company — Admissibility of Evidence to show Dcclirations not made by 
A ssw'cd — Verbal representation to Medical Examiner, effect of, 

[594] G applied to the defcadant-coinpAiiy in Cjiloatta to nisare his life for the sum of 
Rs. 10,500, to be secured by five dilierent policies. Tue policies wore duly executed by the 
Company and delivered to the plaintiff, the wife of G, on his behalf. The Company’s printed 
form of application for insurance and the prinbe.1 form of declarations to the Medioal Examiner 
of the Company were signed by G, 

The agreement of G with the Company was that the statement's and representations 
contained in his application, together with those made to the Medical Examiner by him, 
should be the basis of the contract between him and the Company. He warranted them to 
be full, complete, and true, whether written by his own hand or not, and that the warranty 
was to be a condition preesdent to, and a consideration for, the policy which might be issued 
thereon ; and he further agriol tli ib no s-. itj n^nts, representations or information made or 
given by or to any parson soliciting or taking the applicition for the policy, or by or to any 
other person, should ba bin ling on the Cimpi jy, or in any wiy affect its rights unless such 
stitamonls, represen Ution.s or information bj reduced to writing, and presented to the 
officers of the said Comp luy at thair lioina Office in the city of New York on the application. 
On G’s death th : pUintiff 'mei the Company for the a iiDunts due under the policies. 
Tbe plaintiff admitted that certain statements and roprosentations made by G, both in 
his applic itioiis and docliration to the Medici.il Ex.iminor, were uutruo, but urged that it 
was op*efl to her t o show (1) th*t G sign?! oh^ d^;dar iti-on t) the Medical Examiner before it 

* Appeal from Original Civil No. 9 of 1899, in suit No. 305 of 189^. 
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was filled up, and in consequence was not responsible for the contents of that dcci.i ration ; 
(2) that Q ^.howod to the Medical Examiner a certain statement drawn up by G of an illness 
he had suffered from for three years, and that the knowledge thus acquired by the Medicial 
Examiner must be imputed to the Company. 

Heldy reversing the decision of the Court below, that the plaintiff was bound by 
the term.s of the contract between O and the Company. That it was not open to the plaintiff 
to show that Q did not state what, under his own signature, he declared to be true, and yet 
to hold the Company liable on the policy, brushing aside and treating as of no import what- 
ever the statements and representations which formed the basis of the contract. 

That the misstatements and misrepresentations made by O were amply sufficient to 
warrant the Company in avoiding the policy. 

This was a suit brought by the plaintiff against the defendant Company to 
recover the sum of Rs. 10,500 with interest. 

The plaintiff alleged that her husband, one John FredenckGamble, a Master 
Mariner and a resident of Calcutta for several years, in September, on the eve of 
his departure for England, applied to the defendant-company in Calcutta to insure 
his life for the [89S] aggregate sum of Rs. 10,500, to be secured by five 
policies, and, after reference to the Head Office of the defendant-company in 
New York, the five policies were duly executed by the defendant-company, 
and delivered to the plaintiff in Calcutta on behalf of her husband on or about 
the month of December 1893. 

The five policies were, with the exception of the sums thereby secured, all 
in similar terms both in body and in their endorsements or annexures, three 
of them being dated the 21st of October 1893 and the two others the 30fch of 
October 1893. Before he applied to the defondant-company to insure his life 
Gamble had applied to the Sun Life Assurance Company of India for the same 
purpose, and his application had been refused without his undergoing medical 
examination. He had also made a similar application to the London and 
Lancashire Life Assurance Company, and the application was pending, and 
had not been answered when he made his application to the defendant- 
company. These facts were disclosed in the application for insurance upon 
which the policies were granted by the defendant-company. 

That the forms of the defendant-company connected with the application 
for the first three policies, including the printed form of the application for 
insurance and the printed form of declarations to the Medical Examiner of the 
defendant-company, were brought to Gamble’s house on the 18th of Septembf^r 
1893 by one Chunee Lall Bose, who was employed by the defendant-company as 
a canvasser, and a native doctor, who was employed by the defendariL-company 
to examine Gamble and to take the declarations. The form of application 
was then and there filled up and signed by Gamble and was retained by 
Chunee Lall Bose. The native doctor then examined Gamble in a separate 
room, and when the examination was finished the form of declaration to the 
Medical Examiner was signed by Ganible without being filled up, but was 
retained by the native doctor to be filled up by him. The native doctor made 
notes in a hook of the result of his examination of Gamble to enable him to 
fill up the form of declaration. That Gamble had by him at the time a state- 
ment drawn up by himself sometime previously of an illness from which he 
bad suffered from the year 1888 to 1891, and of which he had been cured by 
a Doctor D’Mello. [696] This statement Gamble showed to the native doctor 
and informed him what it was, whereupon the native doctor then read it. The 
statement had been drawn up by Gamble by way of a puff or commendation of 
the medicine with which Doctor D’Mello had cured him, and which D’Mello 
had intended to patent. Gamble went on hoardship to depart for Englailld on 
the night of the 18th September. That on the ISth of September, Gamble 
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intimated to Chunee Lall Bose his wish to be insured by the defendant-company 
in the further sum of Es. 4,000 under two policies of Es. 2,000 each, and with 
a view to such insurance the defendant-company's printed form of application 
for insurance and relative form of declarations to the Medical Examiner were 
forwarded from the defendant-company’s office to Gamble's, house early on the 
morning of the 19th of September and were at once sen^%y the plaintiff to 
Gamble on boardship. Gamble signed the forms after filling them up in part 
and returned them to the plaintilf , who forwarded them to the defendant- 
company at their office in Calcutta. Gamble then left for England. That the 
premiums in respect of the policies had been paid up to the date of Gamble's 
death, which occurred in Southampton on the 25th of April 1894, and the 
plaintiff' was entitled to recover the amounts due on the policies. 

The defendant-company admitted that Gamble had made two applications 
to insure his life with them, and that upon the faith of the statements and 
I'epresentatioiis made to them, both in theapiilicabions and through their medical 
adviser by Gamble, they executed and delivered the policies to Gamble. They, 
however, alleged that in and by the applications Gamble had agreed with them 
that the statements and representations therein contained, together with those 
made by Gamble to their Medical Examiner, should he the basis of the contract 
between Gamble and the company, that Gamble had warranted the same to be 
full, complete, and true, whether written by bis own hand or not, and agreed 
that the warranty should be a condition precedent to, and a consideration for, 
the policies to be issued thereon, and also agreed that no statements, represen- 
tations or information made or given by or to any other person, should be binding 
upon them, or in any manner affect their rights, unless the same should be 
reduced [697] into writing, and presented to them at their Home Office in the 
applications. That Gamble in and by his applications to them and in his 
statements to their Medical Examiner had made certain statements and 


representations which wore untrue. 

That at the time of making his application, Gamble was suffering from 
Bright's disease of the kidneys, that lie had previously had rheumatism and 
had been subject to dyspepsia, and was at the time of making his application 
in an anasmic and debilitated condition. He had also suffered during the years 
1888 to 1891 from the illness mentioned by him in his statement to Dr. D’Mello 
and had consulted several medical men. Tliat shortly before applying to the 
defendant-company. Gamble had made an application to insure his life in the 
Positive Government Security Life Assurance Company, and had been examin- 
ed by that Company’s Medical Examiner who had pronounced an unfavour- 
able opinion on his life, in consequence of which opinion that Company had 
refused to issue a policy upon the said application. That these facts had been 
suppressed by Gamble, who had made false statements in reference to them 
to the defendant-company. The defendant-company further alleged it was 
untrue that Gamble's statement to Dr. D’Mello had ever been shown to, or 
read by, their Medical Examiner, or that the form of declaration to their 
Number Medical Examiner was signed by Gamble before the same 


566821 

Age 

41 

Quarter. 

Annual Premium 
B^. As. P. 
24 2 7 
Extra 14 0 
for occupation. 


was fillled up, nor did they admit that their Medical 
Examiner ever examined Gamble. That after the death 
of Gamble, and on or about the 3rd of August 1894, the 
plaintiff claimed the amounts insured by the said policies 
from the defendant-company, and falsely stated in support 
of her claim that no doctor had ever attended Gamble 
during his stay in India, and that; under the circumstances 
they were justified in refusing to pay the amounts of the 


25 6 7 said policies. 
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The following is the material portion of one of the policies issued by the 
defendant-company to Gamiple : — 

Exhibit 12. Amount 

Rs. 2.000 

THE NEW YORK LIFE INSURANCE COMPANY, 

By this Policy of Insurance, 

In consideration of the agreements, statements, representations, and warranties submitted 
to its officers at the Home Office, in the City of Now [ 598 ] York, in the written application 
for this Policy, which are hereby referred to and made a part of this contract, and in further 
consideration of the sum of twenty -five rupees six annas and seven pies to them in hand paid, 
and of the quarter annual payment of twenty-five rupees six annas and seven pies to be made 
on or before the first day of January, April, July, and October in every year during the 
continuance of this Policy, 

Doth insure the life of John F. Gamble, Mariner cf Calcutta, Bengal, India (hereinafter 
called the Insured) in the amount of two thousand rupees commencing on the first day of 
October 18S3 at noon. And the said Company doth hereby promise and agree to pay the 
amount of the said Insurance, at its office in the City of New York, to Phoebe S, wife of the 
insured, or in the event of her prior death, to the insured’s executors, administrators or 
assigns upon receipt and approval of proofs, as hereinafter required, of the death, during the 
continuance of this policy, of the said insured, deducting therefrom all indebtedness to the 
Company, together with any balance of the year’s premium remaining unpaid. This policy 
is issued and accepted upon the follovdng express conditions and agreements ; — 

Firsf.— If this policy shall become a claim by death after having been in force two full 
years, the Company will not contest its payment on account of the incorrectness of any 
statement in the application, or in the accompanying declarations to the Medical Examiner 
(except in case of fraud) provided, however, that if the age of the insured is understated the 
amount of insurance payable shall be such proportion of the amount of the policy as the 
premium paid bears to the required premium at the true age. 

Second . — That if any one of the premiums is not paid, as hereinafter provided, on or 
before the day when due, then this policy shall become void, and all payments previously 
made shall be forfeited to the Company except that (as provided by Act of May 21, 1879, 
Chap. 347, Laws of 1879 of the State of New York) if this policy shall lapse or become for- 
feited for the non-payment of any premium, after being in force three full years, a paid-up 
policy will be issued, on demand made within six months after such lapse with surrender of 
this policy, under the same conditions as this policy, except as to payment of premiums, but 
without participation in profits, for such an amount as the net reserve on this policy at the 
time of lapse, computed by the American Table of mortality and interest at four and one 
half per cent., after deducting all indebtedness to the Company, will purchase as a single 
premium at the present published rates of the Company, at the age of the insured at the 
time of lapse ; and all right to any other paid-up policy or surrender value, provided for by 
the Statute of any state or country, is hereby waived. 

Third . — That the provisions, requirements, and benefits, printed or written by the Com- 
pany, upon the next page of this policy, are a part of this contract, as fully as if they were 
recited at length over the signatures hereto affixed. 

[ 699 ] In witness whereof, the said New York Life Insurance Company has, by its duly 
authorized officers, signed and delivered this contract, this twenty-first day of October one 
thousand eight-hundred and ninety-three. 

JOHN A. MCCALL, 

OHAS. C. WHITNEY, President 

Secretary, 


18 0At.“ia9 


1026 



.I.L.R. %1 Cal. 600 new yobx life insurance go. ld. v. 

Material portion of Gamble's application to the defendant-company. 
(Exhibit D). 


Abstract (E. k O. E.) of the application for Insurance in 
the New York Life Insurance Company. 

Policy No, Ordinary Life 

Application to the New York Life Insurance Company for 

a NON-FOBFEITING FREE-TONTINE POLIOY. Non-lorfeiting 

Free Tontine 
Policy. 


9 A. Has any proposal or applioation to 
insure your life ever been made to any 
company or agent, upon which a policy 
has not been issued, or upon which a 
policy has been issued at a higher rate 
than that applied for ? 


A, Yes; I applied to the 
Bun Life Insurance 
Company but was not 
examined. 


British East 
Indies Glass. 


92^-14. 


B. If so, state full particulars, to what 
company, when and, Ac. 


B, 1 am applying to the 
London Lancashire. 


I do hereby agree as follows. — (1) That the statements and representations contained in 
the foregoing application, together with those made to the Medical Examiner by me, shall 
be the basis of the contract between mo and the New York Life Insurance Company ; that 
I hereby warrant the same to be full, complete, and true, whether written by my own hand 
or not, this warranty being a condition precedent to, and a consideration for, the policy 
which may be issued hereon. (2) That inasmuch as only the offioers at the Home Ofiioe 
of said Company, in the city of New York, have authority to determine whether or not a 
policy shall issue on any application, and as they act on the written statements and repre- 
sentations referred to, no statements, representations or information made or given by or to 
the person soliciting or taking this application for a policy, or by or to any other person 
shall be binding on said Company, or in any manner affect its rights, unless such state- 
ments, representations, or information be reduoad to writing, and presented to the officers of 
said Company at the Home Office, in this application. (3) That in any distribution of 
surplus or profits, the principles and methods which may be adopted by said Company for 
such distribution, and [900] its determination of the amount equitably belonging to 
any policy which may be issued under this application, shall be and are hereby ratified 
and accepted by and for every person who shall have or claim any interest under such policy. 
(4) That any Policy which may be issued under this application shall not be in force until the 
actual payment to, and acceptance of, the premium by said Company or its authorized agent, 
during my life-time and good health. (5) That the contract contained in such policy, and 
in this application, shall be construed according to the Law of the State of New York, the 
place of said contract being agreed to be the Home Office of said Company in the city of 
New York. (6) That no suit shall be brought against said Company under said contract 
after the lapse of one year from the date of death of the insured. 


Witness 

Agent 


Dated at Calcutta this 16th day of September 1893. 


Signature of the person applying 
for Insurance on bis life 
(write the name in full) 


JOHN GAMBLE. 


Free Tontine British East Indies Class. 

, 91-2-96. 

Policy to date from Ist of October 1898. 


Jdaterial portion of the declaration made by Gamble to the Medical 
Examinei. (Exhibit E.) 
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Insurance C5ompauy, dated 18th September, 
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1893 ; that I am temperate in my habits, and am, to the best of my knowledge and belief, 
in sound physical condition and a proper subject for Life Insurance. 

JOHN GAMBLE. 

The case was heard on February 20th, 2l8t, 22Qd, 23rd, 24th, 28th, and 
March 1st, 2nd, 3rd, 1899. 

Mr. Sinhd (Mr. Gregory with him) for the Plaintiff. 

Mr. Garth (Mr. Knight with him) for the Defendant-Company. 

Cur. adv. Vult. 

Mabch 10th, 1899. Ameer Ali, J. 

The plaintiff in this case seeks to recover from the defendant-company 
Es. 10,500, the amount of live policies on the life of her husband John Frederick 
Gamble. These policies were executed on the 1st October 1893. They begin 
by reciting ** that in consideration of the agreements, statements, representa- 
tions, and warranties submitted to its officers at the Home OfSce, in the city 
of New York, in the written application for this policy, which are hereby 
referred to and made a part of this contract," and in further consideration of 
certain sums to be paid periodically, the New York Life Insurance Company 
insures the life of J. F. Gamble who is therein described as a Captain of a 
vessel. Then follow the other operative parts of the policy and three provisoes, 
the third of which is in these terms : — 

“ That the provisions, requirements and benefits, printed or written by the 
Company, upon the next page of this policy, are a part of this contract, as fully 
as if they were recited at length over the signatures hereto affixed." 

No question, however, is raised as to the effect of this proviso and it is 
unnecessary to dwell on it further. The defendants contend that they had 
executed the policy in question on the faith of the statements and representa- 
tions made to the Company by John Gamble in certain applications or proposals 
for insurance as well as through their medical adviser, which statements 
and representations it was agreed between the parties were to be the [ 608 ] 
basis of che contract. They further allege that in and by the said application 
John Gamble “ warrantsd the same to be full, complete, and true, whether 
written by bis own hand or not, and agieed that the said warranty should be a 
condition precedent to, and a consideration for, the policies to be issued thereon, 
and also agreed that no statements, representations or information made or 
given by or to any other person, should be binding upon the defendants or in 
any manner affect their rights unless the same should be reduced into writing, 
and presented to the defendants at their Home Office in the said applications, " 
and they allege that the statements made by John Gamble were untrue, and in 
the result they contend that the policies are void. The fourth paragraph of 
their written statement sets out in what respects the statements and representa- 
tions are said to be untrue, and the fifth paragraph is in these terms : — 

** The defendants are informed and believe that it is wholly untrue that the 
said Exhibit B (which is a copy of a statement said to have been given by Gamble 
to one D*Mello) to the plaint was ever shown to, or read by, their Medical 
Examiner, or that the form of declaration to their said Examiner was signed 
by the said assured before the same was filled up as alleged in the eighth 
paragraph of the plaint, and they do not admit that their said Medical Examiner 
ever examined the said assured as therein alleged." 

The applications on which the policies were issued were made on the 16th 
and IBth of September, respectively. On the night of the 18th, Mr. Gamble 
proceeded to England where he died in April following, and there is no question 
now about his death. 
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The issue for determination accepted by counsel on both sides is one of 
fact, namely, whether the statements which are charged by the defendants to 
be untrue are the statements of John Gamble. 

Learned Counsel for the defendants contended that the conditions to 
which I have referred at the outset of this judgment is a warranty ; that 
the assured warranted thereby the truth of each and every statement and that, if 
any one of those statements be untrue, the policy would be void. The system 
of Life Insurance is now becoming so general in this country that it may 
t604] not be without advantage to call attention to the nature of these condi- 
tions. An express warranty, as it is contended the condition contained in these 
policies amounts to, has been defined to be * a stipulation inserted in writing 
on the face of the policy on the litoral truth or fulfilment of which the validity 
of the entire contract depends.*' 

By a stipulation of this character the assured binds himself hand and 
foot” to use the words of the learned American author whose work is a 
standard authority on Insurance Law “ thafr his application contains a full, 
true, and just exposition of all the facts enquired for or its equivalent in a 
different form of words, and it is to be deemed a warranty.” “ Such policies 
are no security at all. The assured is at the mercy of the insurers, and if he 
is so imprudent as to make such a bargain the Courts cannot help him.” The 
assured may, without the smallest intention of deceiving, undesignedly make 
a statement as to an immaterial fact. If that turns out to be untrue, that is to 
say, not in accordance with fact, the insurers are entitled to say that 
the policy is void. But whilst giving effect to these conditions on the ground that 
the insurers are entitled to stipulate what they choose in order to safeguard 
their interests or to prevent even the slightest chance of fraud, Courts of Justice 
have construed these conditions with the utmost strictness. If the language 
of the questions in the application or the declarations is indefinite or ambiguous, 
they must be construed to use Lord WATSON’S language in the case of Thomson 
V. iVecms^ (1884) L. R., 9 App. Gas., 071, “ contra proferentes and in favor of 
the assured.” 

On this subject the words of the text writer to whom I have referred are 
worthy of note: — “Where the language of the questions contained in the 
application is ambiguous or indefinite or calls for answers, which may be to 
some extent a matter of opinion so as to admit of different answers, if the 
insured answer in good faith in some proper sense, and when the application is 
unintentionally defective in a manner known to the insurers or their agent, 
the insured will be excused though ho do not give [605] the desired answer. 
If the company accepts an indefinite or insufficient answer it will be construed 
liberally in favour of the insured.” 

Where the words, therefore, are without violence susceptible of two inter- 
pretations, that which will sustain the claim of the assured must in preforencn, 
be adopted. Again Courts of Justice in England and America, where insurance 
cases are common, have set their faces against constructive warranties, and 
have invariably insisted upon strict proof that the representations or state- 
ments alleged to be untrue are the statements of the persons making them, in 
order to avoid the contract. 

Again where concealment is charged the concealment in fact must be 
established. In other words, where facts are withhold, which are known or 
which must bo presumed to be known to an ordinary intelligent person, it is 
held to be concealment, but where the fact is not such as may be fairly presumed 
to be known td the applicant it cannot be regarded as concealment. 
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In the ease of Thomson v. Weems, (1884) L. B., 9 App. Gas., 671, it appears 
that the deceased Weems applied to the Insurance Company represented by the 
appellant Thomson to effect a policy on his life. He recorded a printed form 
of proposal containing, among ’other questions, a question relating to his habits, 
namely (1) whether he was of temperate habits ; and (2) whether he had 
always been strictly so, and he answered (l) Temperate, (2) Yes. The 
case was tried, in the first instance, before the Lord Ordinary who found in 
favour of the assured and against the company. 

On appeal before the House of Lords various questions were argued, and on 
behalf of the assured it was contended that the question whether a person 
was of temperate habits or not was a matter of opinion and not a question of 
fact. Their Lordships overruled the contention, and held that the statement 
regarding his being temperate or otherwise was a question not of opinion, but of a 
matter which was within his knowledge, a matter relating to his habits. Lord 
Watson in dealing with the several cases cited on behalf of the assured, stated 
that the cases on which reliance was placed related to an internal disease of the 
[606] existence of which the person affected is unconscious, and which medical 
examination cannot detect until he is in extremis, or it may be until life is 
extinct ; and the only point arising for decision was, whether a particular 
query or statement was so expressed as to include latent and unknown, as well 
as apparent and known, diseases. But intemperate habits are certainly not 
in any sense latent disease, only discoverable in a post mortem examination. 
Such habits may in some instances be occult, but as a general rule the know- 
ledge of them is not confined to their owner; indeed it may happen that their 
outward manifestations are more readily appreciated by bystanders than by 
the man himself.” 

It also appears in a case where it was provided in the policy that if the 
answers were in any respect untrue the policy was to be void, and the question 
w'as whether the applicant had any sickness within the last 10 years, and the 
answer was that he had had pneumonia, but said nothing of a slight attack of 
chronic pharyngitis. It was held to be no concealment, as the party was 
not bound to state such facts as would ordinarily be deemed immaterial such 
as that he had had a cold or a diarrhoea or an irritation of the throat not fairly 
embraced in what is popularly understood as sickness. The bearing of this 
observation will be seen later. 

The case of Macdonald v. The Law Union Fire and Life Insurance Company, 
(1874) L. B., 9 Q.B., 328, does not militate with the view to which I have given 
expression. In that case the plaintiff had effected an insurance on the life of 
another, and in the application or proposal had stated* that the person being 
insured had not been proposed in another office and declined. The contention 
on behalf of the person insuring was that he was not aware of this fact, but 
the Appellate Court was of opinion that the fact that he himself was not aware 
it did not exclude the policy from the operation of the special condition. As 
I understand that case it proceeds upon the principle that the matter was one 
which could have been ascertained by a person of ordinary intelligence and 
ought to have been known to the person making the contract. 

[607] I have already discussed the two principal cases cited at the bar. 
In Anderson v. Fitzgerald, (1853) 4 01. H. of L., 484, the decision turned 
simply upon the question whether an answer was material or not. 

The Courts of First Instance wore of opinion that the answer said to be 
untrue was not material. In the House of Lords the Judges held that it did 
not maj^ter whether the answer was material or not. The question was whether 
the statement was included in the warranty, and, if so, whether it was untrue 
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and the case was remanded for re-trial. In Fowkesv, Manchester and London 
Life Assurance and Loan' Associationt (1863) 3. B. and S. 917, the question 
was whether the declaration should be read as a part of the policy. The 
Chief Justice in his judgment pointed out that the two must be road together, 
and that what followed in the declaration must be held to control the condi- 
tion in the policy itself, and that as the declaration set out that any false 
averment designedly made would avoid the contract, the question to determine 
was whether the statement was intentional or not. 

There is another case which was not referred to at the bar, but which 
may probably be of some importance in dealing with the circumstances of this 
particular case. 

In Bawden v. London Edinburgh and Glasgow Assurance Company, Limited, 
(1892) 2 Q. B.. 534, the knowledge of the agent was held to affect the company. 
In that case the assured in his proposal form stated that he had no physical 
infirmity, and it was agreed that the proposal should form the basis of the 
contract. 

By the terms of the policy the company agreed to pay the assured £500 
on permanent total disablement, and £250 on permanent partial disablement, 
the policy stating that by permanent total disablement was meant inter alia, 
“ the complete and irrecoverable loss of sight to both eyes,” and by permanent 
partial disablement was meant inter alia ** tbe complete and irrecoverable loss 
of sight in one eye.” 

At tbe time when be signed the proposal for the insurance the assured 
had lost the sight of one eye, a fact of which the [608] local agent or 
canvasser for the company was aware although he did not communicate it 
to the defendants. 

It was held that the knowledge of the agent was the knowledge of the 
company, and the administratrix of the assured was entitled to recover on 
the policy. 

It will be noticed that the case set up by the defendants here is not that 
of an unconscious or an unintentional misstatement but one of actual fraud, and 
it therefore becomes necessary for me to consider the evidence in some detail. 

The circumstances connected with the application to tbe defendant com- 
pany and the medical examination of John Frederick Gamble are deposed to by 
the plaintiff, his widow, by Bay, a friend of theirs, who was in the house at 
that time, and by tbe defendant’s canvasser Chunee Lall Bose. John Frederick 
Gamble was the captain of a river steamer plying between Calcutta and 
Ghandbally. But he seems to have been out of employ just at that time. It is 
not clear, however, when he had given up work. 

It is proved beyond doubt that on the night of the 18th September 
1893, he left Calcutta for England in the British India Steamer Goorkha. Bo*h 
the plaintiff and Bay state that he was going home with the object of finding 
employment under his brother-in-law. 

Before his departure to England and on the eve of a long voyage he seems 
to have been anxious to insure his life. It was contended that this desire on 
his part implied a fraudulent intent. I shall deal with this contention later on. 
It is enough to say at present that he appears to have applied on the 15th Sep- 
tember to the Positive Assurance Company for insuring his life He was, 
examined by Dr. Caddy for that company, but no reply was given to his appli-- 
cation until the 23rd of September, in other words not until four or five days 
after be had left India. It is not clear on the evidence how he came to go tq 
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the Poaitivo, although Mrs. Gamble does say that the same canvasser was 
taking him about to several companies. 

On the 16th of September he appears to have been taken to Chunee Lall 
Bose, who at that time appears to have been acting [609] as the canvasser 
of the London and Lancashire Insurance Company as well, with the object of 
insuring with that company. 

Chunee Lall says that he took Gamble to Mohendro Nath Bonnerjee, the 
doctor, employed by the London and Lancashire Insurance Company, who 
examined him, but it is clear that Dr. Bonnerjee’s report was not submitted 
to his company until the 18th of September. There is nothing to shew that 
Gamble was aware of the report made by Dr. Mohendro Nath Bonnerjee to 
the London and Lancashire Insurance Company, or that his application was 
refused by the Positive or the London and Lancashire. 

It is important that the remainder of the story should be given in bis own 
words, for a large part of the case hinges upon his evidence. After he had 
been examined by Dr. Bonnerjee we all left, and Mr. Gamble told me that he 
could not go to any other doctor that day as he would be very much too busy and 
he asked me to see him at his house, somewhere near Ghowringhee Lane. I 
believe Tottie’s Lane. I don't know tlie number. I w^ent there. He told me 
to-morrow is a Sunday, I can't go to any doctor, 1 will go on Monday, but on 
Monday he said that he was very very busy in packing things and buying things 
at the bazar, if he could get a doctor at his house he would be examined. I 
came to the defendant-company’s Office and informed Mr. Anderson that he had 
increased the risk another 4,000 with the London and Lancashire, and he 
pressed me to take a doctor to his house. 1 told liim any doctor you can send 
with me. Mr. Gamble has no objection to be examined by him, and I told 
Mr. Anderson that as Dr. Saunders comes almost every day at 1 o'clock, I can 
take him with me there, to which Mr. Anderson said there is no certainty of 
Dr. Saunders coming. I will send for Dr. Bajendro Lall Dey and you can take 
him, and I took Dr. Bajendro Lall Dey at about 1-30 to Mr. Gamble to the 
house in Tottie's Lane.” 

From Chunee Lall's statements in cross-examination it appears that 
Gamble told him he had no time, and could not be bothered with going to any 
other doctor ; upon which Chunee Lall said he would go to the Resident 
Manager of the New York, and arrange to bring Dr. Saunders to examine 
Gamble at his house, to which he acquiesced. Chunee Lall goes on to add 
[610] that Gamble also told him he would put all the amount of bis insurance 
in the London and Lancashire, Chunee Lall then goes on to say, which fact I 
mentioned to Mr. Anderson, and therefore he said I am arranging with Dr. Dey 
to come here at 1 o’clock and you can take him. I also told Mr. Anderson 
that he had increased the risk in the London and Lancashire another 4,000. 

Asked if Mr. Anderson was anxious not to lose Gamble for the New York, 
the canvasser.says as follows : — 

He saiito me that he did not like to lose that man. You must take a 
doctor to him, and he told me, Mr. Bose, take care. Don't put all the amount 
of the insurance to the London and Lancashire, you must finish the examination 
for this office, taking Dr. Dey with you. It was one day after first seeing 
Gamble that I went with Dr. Dey to the house.” 

Chunee Lall describes how Bajendro Lall Dey was sent for and hurried 
off with him to Gamble's house, where the examination was held, and how 
afterwards the doctor handed in his report to Mr. Anderson, 
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Mrs. Gamble swears that on the 18th Ghunee Lall called with a doctor and 
another Baboo (Poorno Chunder Chunder) whom she afterwards came to know 
as the head clerk in the Company's Ofhoe ; that her husband was examined ; 
that the doctor made notes in his pocket-book; and that her husband signed 
some papers, after which they left. Ray corroborates Mrs. Gamble. He also 
says that three Baboos, one of them being the doctor, the others the canvasser, 
Ghunee Lall and Poorno came there that day, and that the doctor examined 
Gamble partly in his presence and partly in another room. 

I have not the smallest doubt that the man who was examined by Dr. Dey 
was John Frederick Gamble, and T can only say that it was unfortunate the 
company should have in their written statement raised any question as to the 
identity of the person examined. 

Although in his deposition taken on commission Mr. Anderson had 
distinctly stated he had no doubt that the person examined [611] was John 
Gamble, in his evidence in Court he materially varies his language. He w'as 
asked in cross-examination regarding the time when he showed Gamble's 
photograph to Dr. Dey. His answer is as follows : — 

“ I don t remember when I shewed it to the doctor, whether it was before 
or after the last interview at the oflice, 1 cannot say whether that photo satis- 
fied the doctor that that was the man he had examined.” 

I don’t remember now what he said when he saw the photo. T don’t 
remember what was the result of shewing him the photo. He was then asked 
if he was satisfied that that was the man the doctor had examined. 

His answer is " I came to no conclusion. ” 

Asked, “ Have you come to any conclusion now ? ” He says, “ I am not 
prepared to say that. ” Asked again, Is it your case, that a person other than 
Mr. (iainble was examined by Doctor Dey.” He says “ I cannot reply to that. ” 
1 need not dwell further on this part of the case. As I said before upon the 
evidence of Ghunee Lall, Mrs. Gamble, and Mr. Ray, I have no doubt that the 
person examined by Dr. Dey on the IBth of September was John Frederick 
Gamble and no one else. Mrs. Gamble’s story is that when the doctor came, 
her husband was sitting in an easy chair in the hall, the doctor felt his pulse 
and asked him questions the answers to which he took down in a notebook, 
that she called out to her husband to tell the doctor he had had fever some two 
years ago, and that thereupon Gamble drew^ out a paper from a drawer and 
gave it to the doctor to read. This paper is annexed to the plaint and purports 
to be a copy of a certificate or advertisemenc which Gamble had prepared with 
her help for one Dr. D’Mello at D’Mello’s request. She goes on to say the 
doctor baboo turned over the pages, looked at it, and then said he was examin- 
ing Gamble himself, and that it was not necessary to go further into the paper 
or words to that efiect ; that the doctor and Gamble then went into an adjoining 
room where there was some further e.xamination, to which she cannot depose ; 
after which the doctor came out and then they all left. She says also that sh^ 
saw her husband signing some papers [612] which he handed to the doctor 
before he went away. Ray tells substantially the same story. Putting asid& 
the question of identity which seems to have been raised in a shadowy formi 
with the object of creating as it seems to me unnecessary difficulty, the case on 
the other side is that during the examination the doctor took down the state- 
ments of Gamble in the declaration form ; that thereafter Gamble signed tha 
same, and that it is not the fact that Gamble shewed to the doctor the statement 
prepared for D’Mellp. 

Poorno Chunder Chunder, who was at one time head clerk in the Gon^any 's 
Office, and who was present according to Mrs. Gamble at the examination, wac 


18 CAti.— 180 


.1033 



. l.L.R. 27 Cal. 613 new voek life insckance go. ld. v. 

also called on her behalf, but he was found to be adverse, and in the exercise 
of my discretion 1 allowed him to be cross-examined. He was asked 
whether he had not made a statement to a Mr. Thomas regarding the examina- 
tion of Gamble. He denied that he had made any statement. The statements 
said to have been made by him were then put to him; and he denied having made 
them. He was then asked whether on the 4th February he had not been 
to the house of Mr. Cranenburgh in connection with this case, which also 
he denied. The statement alleged to have been made by him to Thomas, and 
taken down by the latter was put in for the purpose of contradicting him. I 
must not forget to mention that on the day previous to his examination in 
Court he was interviewed by Mr. Anderson in the jury room, when another 
statement made by him to the company’s attorney was shown to him. I have 
no hesitation in saying upon the evidence of Mr. Cranenburgh, Mrs. Bolst, 
Mrs. Gamble, and Mr. Hay that this Poorno has deliberately perjured himself in 
flaying he did not go to Mr. Cranenburgh’s house on the 4th of February. 
It is unnecessary to dwell further upon his evidence or upon his demeanour 
in the witness box, as I consider him wholly unreliable. 

Mrs. Gamble’s testimony regarding certain incidents, which took place in 
the Company's Office, on the 5th and 8th October 1894, has been challenged, 
and I have been asked to disbelieve her, because her statements conflict with 
those of the company’s manager and Mr. Robertson. 

[ 613 ] Excepting so far as Mrs. Gamble’s credibility is concerned, the 
incidents referred to above as having occurred at the Company’s Office on those 
dates have, in my opinion, very little relevancy to the case, but as it is urged 
that her evidence regarding those matters is false, and that on those occasions 
she made certain statements differing materially from those made in Court, 
it becomes necessary to deal with the evidence on both sides relating to 
those matters. 

It is quite clear that until the 8th of October 1894, Mrs. Gamble was not 
informed in any way that her claim was disputed by the company. If 1 under- 
stand aright Mr. Anderson’s evidence, it was not even intimated to her that 
any suspicion attached to her claim. In consequence of certain information 
furnished to him by a man of the name of Franks said to be a nominal agent 
of the company, Mr. Anderson seems to have got hold of the original stateihent 
or certificate by whichever name it may be called, that had been given by 
Mr. Gamble to D’Mello. The document appears to have come into his hands 
sometime before the 4th of October 1894. It is now beyond doubt that on 
that day Mr. Anderson was in communication w^ith the S dicitors of the com- 
pany regarding Mrs. Gamble’s claim. On the 4th of October lie wrote a letter 
to Mrs. Gamble asking her to come to the office. The same day he appears 
to have gone to her house with the object, he says, of getting from her a photo 
of her husband. He had already succeeded in obtaining some photos of Gamble, 
^ut was not satisfied and wanted one from her. So he wrote to her (Exhibit K) 
asking her to come to the office on the next day which she did on the 6tb. 
She was accompanied by her sister Mrs. Bolst who sat in one room or compart- 
ment whilst Mrs. Gamble was called into Mr. Anderson’s room, and here begins 
the divergence between the evidence on the two sides. Mrs. Gamble and 
Mrs. Bolst say Mr. Anderson came out and asked Mrs. Gamble to come inside his 
room.telling Mrs. Bolst to stay where she was. Mr. Anderson says he did not 
tsay anything to Mrs. Bolst, but simply asked Mrs. Gamble to come into his 
.room. A great deal was attempted to be made out of this .ditTerence and 1 will 
deal vyth this later on. Mrs, Gamble [ 614 ] went into Mr. Anderson’s room 
And there found Mr. Robertson, the company’s Solicitor. At that interview 
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Mr. Bobertson, it is said, showed to the lady the statemeot given by Gamble 
to D' Mello. Admittedly the paper was covered up and only Gamble’s signature 
was shown to her, and she was asked whose signature it was, and on her replying 
that it was her husband's she was required to attest it. It also appears that 
she was asked a number of questions and her answers were taken down by 
Mr. Bobertson on a piece of paper in red pencil which has now been produced 
and marked as Exhibit 12, to which Mr. Bobertson and Mr. Anderson attached 
their signatures as witnesses it seems after she had left. 

It is admitted she was told nothing on that day with respect to her 
claim, but according to Mr. Anderson it was thought necessary to get her once 
more into the office, and on the 6th a letter was written (Exhibit L) asking her 
to come again bringing with her all the papers in her possession connected with 
the policy. She came accordingly on the 8th with her sister who again sat 
outside, while Mrs. Gamble went into Mr. Anderson's room. Mr. Robertson 
who was there put to her a number of questions and her answers are said 
to have been taken down on the paper which is marked as Exhibit 13. 
Mrs. Gamble says Mr. Bobertson characterised her claim as fraudulent, and 
said that she had aided and abetted her husband and made herself liable to a 
prosecution : that he got very angry, stamped his foot, banged the table and so 
on ; that Mr. Anderson thereupon tried to pacify him saying there was no need 
for getting angry, that, if she would make over the papers, nothing more would 
be said about the matter. It is said that she has deposed falsely in saying that 
Mr. Bobertson used that language or that he thumped the table or stamped his 
foot. It is also said that what she said to Mr. Bobertson, and what iii taken 
down on those two papers, contradicts her evidence given in Court. 

Although Mr. Anderson in his evidence in Court has chosen to state he did 
not hear Mr, Bobertson use the words fraudulent or aiding and abetting and 
60 forth towards this lady, Mr. Bobertson himself would not say he did not use 
them. The [618] following questions and answers will indicate the general 
character of his evidence 

“ Q . — After you got her statement did you consider her claim fraudulent? 

A , — She was told that during the interview, I think after the statement 
was taken. 

Q. — Did you tell her she had been trying to defraud the company ? 

A , — I don't recollect. 

Q , — Did you tell her that she had been aiding and abetting her husband 
in attempting to defraud the company? 

A. — I don't recollect. 

Q.— Did you tell her that she had laid herself open to a criminal 
prosecution ? 

A, — No. I have no recollection of telling her that. 

Q . — Could you say that you did not? 

A. — I would not swear that I did not." 

And in his evidence before the Commissioner, Mr. Anderson was in the 
same predicament ; he was not prepared to vouch his oath that words to that 
efifect were not used. 

Mrs. Bolst swears she heard those words and the stamping of feet and 
thumping of the table. It is possible Mrs, Gamble might have construed some 
impatience or want of suavity natural under the circumstances on the part 
of the Company's Solicitor into intimid ition. Personally I should be Joath to 
think that Mr. Bobertson would allow himself deliberately to use any intimidating 
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language, but it is by no means improbable, and it very frequently happens that 
people use words in the heat of the moment whicli in their sober moments they 
entirely forget. T noted very carefully the demeanour of Mrs. Gamble and 
Mrs. JBolst and am bound to say, especially in the case of the latter, that I was 
very favourably impressed. I am not prepared to say simply on the recollection 
of these two gentlemen, a recollection of a purely negative character, that 
Mrs. Gamble has deposed falsely in making those statements. 1 am sorry to 
observe that [616] Mr. Anderson's recollection, excepting where it touches the 
facts relating to his own case, is of an extremely unretentive character. I should 
have abstained from saying anything on this part of the case if 1 had not been 
invited, nay pressed, to do so. I now come to those two statements which 
were taken down by Mr. Hohertson. Neither Mr. Robertson nor Mr. Anderson 
will swear th.it. before Mrs. Gamble signed those papers she read them. She 
swears she did not read them, and she sw^ears that those papers do not contain 
her statements in the form in which she made them. Both Mr. Anderson 
and Mr. Robertson say they will not swear that the two documents contain 
the actual words she used. They say that so far as their recollection goes 
they merely give the purport of what she said. She was cross-examined on 
those two statements, and excepting the fact that she gave on one of those 
occasions the names of several doctors who, she said, attended her husband 
during his illness, which names she omitted in the claim form, there is nothing 
in them which requires attention. I will deal with this circumstance more 
fully in connection with the pjxhibit No. la. 

But the value of these papers used as they are for the purpose of contra- 
dicting the witness is to my mind very little. I do not desire to make any 
comment more than is absolutely warranted by the circumstances of the case 
on the method by which they appear to have been obtained. 

Mr. Robertson says that it was at the instance of Mr. Anderson that the 
woman was sent for. Mr. Anderson says he left the matter entirely to the 
solicitors, and they did whatever they thought necessary. I wish Mr. Robertson 
had adhered to his own original opinion and not adopted this course for obtaining 
Mrs. Gamble’s statements. 

Mr. Anderson states she was sent for for the purpose of having her case 
explained to her. Mr. Robertson says that he wanted to have her there for 
the purpose of ascertaining the truth by cross-examining her, and that appears 
to have been exactly what was done on those two occasions. She was cross- 
examined with the object of getting admissions or statements which might be 
used afterwards to contradict her. 

[617] Although Counsel was pleased to inform me that this method was 
often resorted to by Insurance Companies for the purpose of getting informa- 
tion from claimants, I am glad to find from Mr. Anderson’s statements that it 
is the first of its kind so far as his company is concerned, and I trust it will 
remain the last. I must say emphatically that this method of extracting 
admissions does not commend itself to me. 

I now come to the charge of falsehood made against the plaintiff with 
regard to her answer to the 9th question in Exhibit No. la. 

The question is in these words : ** Name and residence of every physician 
who attended deceased during the year prior to his death.” Mrs. Gamble’s 
answer to this is as follows : — 

** Nil. No doctors attended him during his stay in India.” This answer 
is said >to be in direct contradiction of the statement made by her to 
Mr. Robertson, where she named a number of doctors who had attended her 
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husband, while he was in this country. Mrs. Gamble says she had gone with 
this paper to Mr. Anderson to ask him how to fill it up. There is nothing 
improbable in this. She states further that she understood him to say that she 
ought to write according to what her husband had put down. Her words are 
as follow : — 

“ Mr. Anderson sent me forms to send on to England to have them filled up 
by the doctors there. After those forms came from England I sent them to the 
company, and then I received another form for me to fill up. 

(Shown Exhibit No. la) : I believe this is the form. 

After I received this form I went to the defendant-company’s office with 
the form. I saw Mr. Anderson. T did not have any conversation with any 
one else there. This was on the first visit I made after receiving that form. 
I saw Mr. Anderson and asked w^hat I was to do and he told me. Then I 
came back, I afterwards saw Mr. Anderson again in his office. No one else 
was present. Ho told me to take this form either to the Presidency Magistrate 
or the American Consul and swear it, but he would prefer the American Consul. 
I went to the American Consul. 

(Shown Exhibit No. la.) 

[618] I believe this is what I signed before the Consul. I went back to 
the company’s ofiice and submitted the paper. Mr. Anderson w’as not in, and 
1 left this with the head clerk and returned home.” 

She was cross-examined at great length upon her answer to the question 
just referred to in Exhibit la, and her statement to Mr. Eobertson. She was 
asked how she came to say in her statement to the company that no doctors 
had attended her husband during his stay in India. She answered “ T was 
told to agree with whatever my husband had said.” 

Mr. Anderson, 1 believe, told me that. I was interviewed by him, and he 
said there was a mark against I think the ninth question, and he said I would 
have to agree with everything my husband had said.” 

Asked when that was, she proceeded to add, “ when I received the form 
from the company, I called on Mr. Anderson. I understood him to refer to 
the ninth question, and told me to answer according to what my husband had 
answered. To agree with whatever my husband had said.” 

Asked again “only this ninth question,” she says: "That is what I 
understood him to say.” 

Mr. Anderson says he did not tell her anything of the kind. There is 
nothing improbable however in her having understood him to say so 

The general result of her evidence on this branch of the case seems to me 
to be this. She naturally sought Mr. Aiid(3r8on’s help or advice in filling up 
the paper; he told her something which she understood to mean she must make 
her answer conform to her husband’s statement. It is a mere matter of com- 
prehension, and, having regard to what she says, I see no reason to disbelieve ITor. 

Eegarding the answer itself there does not seem to bo anything erroneous 
in substance. If the answer is read with the question, it would show that her 
statement related to her husband’s stay in India during the year prior to his 
death. Bead in that way, the only right and fair way to my mind, there does 
not seem to be any untruth in it. 

[619] But as I have said already these matters are only relevant for the 
purpose of considering how far plaintiff’s statements regarding the events 
which took place on the IBth of September are to bo believed. She was subjected 
to an elaborate and minute oross-exami nation ; and I must say that the 
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impression it left on my mind was extremely favourable ; she appeared to me 
to give her evidence in a remarkably satisfactory and straightforward manner. 

I have no hesitation in saying that in my opinion, judging from her 
demeanour, she is entitled to the fullest credit. Her evidence with regard to 
the visit of the doctor on the I8fch of September is corroborated by Ray. He 
is a Government servant, holds a substantial post to which is attached a pension 
and appears to be a respectable man. He was cross-examined at great length, 
but beyond the fact that he w&s a friend of tlie plaintiff, and her family, nothing 
was elicited to show he had any interest in this suit. And I saw nothing 
in his demeanour to suggest that he was deposing otherwise than truthfully and 
honestly. He swears positively that he was present in the house of Gamble, 
and remembers a visit to him of persons from an Insurance Company before 
be left.*’ I better give his account in his words. “ This was the day before 
his departure, I saw three Baboos came down to see him. They saw 
Mr. Gamble. 1 was in the hall. That is the same place where Mr. Gamble was. 
Mrs. Gamble was there also. They were talking about having his life insured. 
He spoke of having his life insured and the Doctor Baboo took notes in his 
pocket book. Mr. Gamble showed him some papers. I don’t know if I could 
identify the papers now. The Doctor Baboo read the paper. His reply was, 
I am examining you and I can sea. Your being ill four years back does not 
signify so long as you are in health now. I was in the hall. Mr. Gamble was 
examined in the children’s room. I saw him go into the room with the doctor 
and I saw him come back.” 

The matter is made still more clear in cross-examination. He was asked 
how it was that Gamble came to produce the paper he showed to the doctor. 
His answer is distinct. 

“ Mrs. Gamble referred to her husband, and he drew it out of a drawer 
and showed it to the doctor. Yes, I recollect that after [620] all the years* 
She said something to the effect. ‘ Jack show that paper to the doctor ’ or 
some words to that effect. I don’t remember if she said anything about what 
the paper was,” On w^hat possible grounds am I to disbelieve this evidence ? 

Chunee Lall says the examination of Gamble took place in Tottie’s Lane, 
that the doctor asked him questions and noted down the answers, and that he 
delivered the declaration personally to the manager. As I have already 
mentioned, he speaks of Mr. Anderson’s desire not to let this life go. I can 
well understand Mr. Anderson’s anxiety to secure him. The roan was a 
European and ostensibly a good life, and there was no reason why Mr. 
Anderson should not accept his proposal. 

Dr. Kajendro Lall Dev’s evidence is one of the most extraordinary 1 have 
ever heard. 

His report shows that John Gamble was a good life. He says he examined 
the urine which was found to be all right, and the man himself healthy and 
sound. He states he took down Gamble’s answers to questions put by him 
in the declaration. He denies that any paper was shown to him as is 
alleged by the plaintiff and Bay. To my mind the whole case turns on the 
question whether I am to believe Mrs. Gamble and Bay, corroborated as they 
are by Chunee Lall Bose, or this Dr. Dey. His manner in the witness box 
was most unsatisfactory. He did not seem to appreciate the gravity of the 
position in which ho was placed. He gave hia answers in a nonchalant 
and careless manner, as if v^hnt had happened there did not concern him in 
the slightest. His recollection was of the vaguest character. Beyond the fact 
that he examined a certain person in a certain lane lie does not seem to 
remember ariylh.ing. He does net even remember the face of the person he 
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examined. When shewn the photograph and asked if that was the man 
he examined, he says , he cannot say. He repeatedly says, beyond the 
fact of going to a certain place and examining a man he does not remember 
anything. He is contradicted by Ghunee Lail and by Mr. Anderson on 
two points. Dr Day says that the paper he wrote out in that house he made 
over to Ghunee Lall. Ghunee Lall denies this emphatically. He says Dr. Dey 
took it himself and made it over to Mr. Anderson, and he adds that it is against 
[621] the rule of the company for a doctor to miike over the declaration to 
any one else. Mr. Anderson says in his evidence on commission that Dr. Dey 
told him ho had taken away the urine from the house. Dr. Dey says No ; the 
urine was examined in the house, and that he did not take it away. 1 prefer 
to believe Mr, Anderson that Dr. Dey had told him he had brought away the 
urine. It also appears from Mr. Anderson’s evidence, that Dr. Dey told him 
that he (the doctorj must have examined a different man. The doctor denies 
having said so. I believe Mr. Anderson. Apparently, when the doctor found 
himself in a fix concerning this matter, that was the only way he could get out 
of it and he made that statement to Mr. Anderson. 

Mr. Anderson in his evidence on commission says he did not believe the 
doctor when ho said that, and I think he was quite right, nor do I believe him. 
Now the matter is in this position : Am I to believe a man who has given his 
evidence in this way, that what he has recorded on that paper correctly 
represents the statements made to him by Gamble. 

The company chooses to employ a man who shows himself wholly unable 
to appreciate the responsibilities of his position. He has no recollection of any 
material fact. Would I ho justified in saying upon his evidence alone that Mrs. 
Gamble, Bay and Ghunecs Lall have deposed falsely to the most important 
circumstances bearing on the questions for ray determination. 

Mrs. Gamble and Bay say that the form was not filled up by the doctor 
there and then. They say that the fact of Gamble having been ill with fever 
was mentioned in Dr. Dey’s presence, and they swear that the paper was 
given to him to see. He says he did not see it. 

After giving rny most careful consideration to the case, I have no hesita- 
tion in saying that 1 believe the plaintiff and her witnesses, and utterly disbelieve 
the doctor. 

The doctor was in fact in a hurry as he himself admits. I do not believe 
that he filled up the form then. He evidently took down certain facts in his 
note-book, but what they were, does nob appear. The D’ Mello paper was 
shown to him and he looked at it, but does not seem to have attached any 
import- [622] ance to it. He then went away, filled up the form and handed it 
to Mr. Anderson. The case for the defendants rests on the statements 
contained in that paper, which Mr. Anderson obtained from D’Mello, and which 
is proved to be in the handwriting of Gamble. 

The plaintiff, in her statement to Mr. Bobertson, and in Court, insists 
that paper was given to D’Mello as a puff in token of gratitude for having 
cured her husband of some illness. Mr. Bobertson candidly admits that it 
looks like it, and there can be no doubt it was drawn up in that way. Mrs. 
Gamble says further that it is considerably exaggerated, but it does undoubtedly 
mention that be had been ill and had been attended by various doctors. 

But if that paper was shewn to Dr. Day and he had au opportunity of 
acquainting himself with its contents, then the assured placed all the facts 
appearing on the f^aper before the doctor. The defendant’s case is not baaed 
upon any independent evidence. No doctor l)a8 been called to proven Gamble 
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had been sufFerlng from any illness which he did not disclose ; nor is any 
one called from the hospital to prove that he ever was in hospital. Whatever 
fact is relied upon is contained in that paper, and the contention is that those 
facts were not disclosed. But if the paper was placed in the hands of the 
medical adviser to the company, it seems to me that the company are not 
entitled to say that there was any fraud, concealment or suppression of any 
fact. I find nothing which would justify me in saying that the assured did not 
comply with the condition precedent to the policies. Nor is it possible for me 
to say that the statements recorded by the doctor in the declaration are the 
statements of John Gamble. 

There remain two other questions. It appears that an application form 
was first drawn up by Gamble and sent through Chunee Lall to Mr. Anderson ; 
for some reason it was considered insufiicient or not properly made out. Mr. 
Anderson then filled up the application form B, which bore the signature of 
John Gamble, and the answer to the ninth question is in Mr. Anderson’s own 
handwriting. Gamble appears to have applied for a further policy, for which 
ho had sent in form C. In that form there is some pencil writing in answer 
to question 9. 

[623] Nobody can say in whose hand that pencil writing is. 

It certainly is not in Gamble’s writing. And Mr. Anderson does not say 
it is his writing ; but form G was cancelled and form I) was sent out from the 
Home Office, filled up, and presumably the pencil writing on form C was put 
in at the Home Office. It is unnecessary, however, to form any conjecture on 
that point as it is immaterial. The answer to question 9 in both B and D 
runs in this way : “ Yes ; I applied to the Sun Life Insurance Company but 
was not examined. I am applying to the London and Lancashire. ” 

In considering the sufficiency or insufficiency of this answer or the 
suppression of any fact, it is necessary to bear in mind what question 9 is. 
That question is in those terms : “ Has any proposal or application to insure 
your life ever been made to any company or agent upon which a policy has 
not been issued, or upon which a policy has been issued at a higher rate tluiii that 
applied for ? If so, state particulars, to what company, when, And the 

contention on V)ehalf of the company is that on the 15th of Septeml)er he had 
applied to the Positive Company, and that he did not mention this in his 
answer. It will be seen from what I have already stated that when there is 
any ambiguity in any question it is to be construed in favour of the insured, and 
therefore if the question had been at all ambiguous, I should have been justified 
upon the cases in construing it in favour of the assured, but is there any 
ambiguity ? What is wanted in the question is information on the subject of 
any application which has had some result in a particular way, viz., whether 
there has been an application upon which a policy has not been issued, or if 
it has been issued, it has been at a higher rate. The reason of the question is 
plain. It is to give the company information of the fact of his having applied 
and been found ineligible or so risky as to require him to pay a higher rate. 
He is not called upon to mention an application which has been made but 
which has had no result. If the evidence of Mr. Anderson is closely examined, 
it will be seen that this is the true reason why he did not send for the papers 
from the London and Lancashire; although, he does try atone stage to explain 
it away by saying that he understood from the answer that the application to 
the London and [ 82 *J Lancashire was not completed. And he went on to say 
that he thought the application had not been sent, but that Gamble only intend- 
ed to apply. It is difficult to conceive how he could have understood the answer 
in that aense in the face of Chunee Lali’s distinct statement that he had told 
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him Gamble had applied to, and wanted to, put all his insurance in the London 
•and Lancashire, and that Anderson wanted him to prevent this. 

1 therefore hold that Gamble was not hound to state in his answer that 
he had applied to the Positive, and that his not mentioning the fact does not 
amount to a breach of the warranty so as to avoid the policy. It was also 
said that Gamble was suffering from albuminuria. There is nothing to show 
that he was ever treated for this disease, or that he had any knowledge that 
ho was suffering from a disease of that character. I have referred to the 
language of Lord Watson on the question of latent diseases. Dr. Mohendro 
Nath Bonnerjee in answer to a question put by me stated that the symptoms 
are distinct in an acute stage, but he admitted that he did not see the man in an 
acute stage of the disease. I find it impossible to hold that a man who did 
not know he was suffering from a disease committed a breach of warranty in 
saying nothing about it. The case of Ajiderson v. Fitzgerald, (1853) 4 Cl. H. 
of L., 484, is different to this. 

1 think tile present case comes within the words of Lord Watson. More- 
over, Dr. Hajendra Lall Dey, who was employed by the company to examine 
the man, did not find any albumen in his urine. If he had found it, hut did 
not mention the circumstance in his report, the company, in my opinion, would 
have been fixed with imputed knowledge through their agent. If the doctor was 
misled, and I must assume that he was, for otherwise he could not have made 
an erroneous statement of that character, surely the assured could not be 
•presumed to know' of the presence of the disease in his system. 

I have no doubt upon the evidence of Mrs. Gamble and Ray that Gamble 
was going to hiiigland in searcli of employment; and it is clear that before 
his departure ho had applied to two other offices to ensure his life. Learned 
•Counsel for the defend-[625] ants urged me to draw an inference of fraudulent 
intention from that circumstance. In my opinion there is no reason whatsoever 
for presuming fraud. The man w^as going away on a long voyage, and was 
naturally anxious to make some provision for his family. He w'as evidently 
thinking of employment in foreign parts, as appears from the addition to the 
policy, by which he w'as allowed in consideration of an extra premium to go 
as mariner to any other part in the world, except the west coast of Africa. 
Although T admitted the applications made to the Positive and the London and 
Lancashire to show that lie had been applying to two other companies at or 
•about the same time when he applied to the defendant-company, I repeat I do 
not think there is any ground whatsoever to justify one in saying there was 
any fraudulent intention on his part. On the contrary to me it seems he was 
actuated by a natural desire to make some provision for his family. 

Nor does the fact that he died a few months after give rise to the inference 
that he knew' his life was doubtful. The circumstances lead me to a totally 
different conclusion ; I am inclined to believe that he thought he had a long 
life before him. The conclusion therefore at w’hich 1 have arrived is 
this, I hold that the non-mention in his proposal to the defendant-company of 
his application to the Positive was not required by the question, and therefore 
it does not amount to a breach of warranty. 1 hold further that on the evidence 
it is impossible to say that the declaration filled in by Dr. Dey represents the 
statements made to him by Gamble;in other words they appear to me to be 
the doctor’s own version of what he was told by Gamble. 

I further hold* that the doctor was shewn the copy of the statement given 
by Gamble to D’Mello. * 


13 CAL,— 131 
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Upon these findings I hold that there was no breach of warranty, and that 
the plaintiff is entitled to recover. There will be a decree in her favour for tha 
amount claimed with costs on Scale No. 2 and interest at six percent. 

Judgment for the plaintiff. 

The defendant-company appealed. 

My, Garth (Mr. Knight with him) for the appellants. — The [626] lower 
Court put the owns of proof on the company, although it was admitted by the 
other side that the declaration was signed by Gamble. 

The Court hold that the fact of its being signed by Gamble did not affect 
the onus ; it was on the company to prove Gamble made the statements set 
out in the declarations, and that those statements were untrue. 

The Court, I submit, was wrong ; the onus lay on Mrs. Gamble and not 
on the company. 

This suit was brought just as the period of limitation was about to expire*- 
and the story now put forward by the other side as to the form being signed by 
Gamble before it was filled in was thought of then for the first time. No such 
story was thought of five years before when she put forward her claim. 

The statements and representations made by Gamble form the basis of 
the contract. How can Mrs. Gamble put these on one side and yet hold 
the company liable ? Gamble was hound by the statements appearing under his 
signature, and Mrs. Gamble was not entitled to go into evidence to show he did 
not make them. Supposing the allegation made by Mrs. Gamble is true, and 
the D’Mello puff had been shown to the company’s doctor, it cannot affect tho 
company. The terms of the contract are clear. No information or representa- 
tion given to any one would bind the company, unless reduced to writing and 
presented in the application to the Home Office. 

Upon the facts as found, the company, 1 submit, is entitled to judgment. 

Mr. Sinha (Mr. Dunne with him) for the respondent. — The agreement 
must be read with the provision in the policy itself, that does not refer to the 
Medical Examiner’s report. What Gamble warranted were the statements and 
replies in the application itself, and do not include the declarations made to the 
Medical Examiner. 

The declaration must have been written by the doctor from the notes 
taken by him in his book. The words *' any other person " in the application 
does not include the Medical Examiner, whose report has been dealt with before. 

[627] If there was a warranty of every representation 1 admit there has 
been a breach. 

With regard to the disease of the kidneys knowledge in Gamble must be 
proved before it can be said there was any breach of warranty, Thomsonv, 
Weem^, (1884) L. R., 9 App. Cas., 671. Are these the declarations of Gamble ? 
The signature is in different ink to the rest of the document. What I suggest 
is* the doctor did not go through the form of asking all the questions in the 
declaration. 

Cur, adv, Vult, 

January 10th, 1900. Haolean, C.J.,— This is a suit to recover from 
the defendant-company a sum of Rs. 10,500, the amount assured on five poli^ 
cies on the life of the plaintiff’s late husband, one John Frederick Gamble, a 
master mariner, which policies were effected with the defendant-company in the 
month of October 1893. John Frederick Gamble who, for several years, had 
been resident in Calcutta, died in England in the month of April 1894 of 
disease c of the kidneys. The policies are granted by the company ** in 
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consideration of the agreements, statements, representations, and war- 
ranties submitted to its officers at the Home Office in the City of New York 
in the written applications for the policies, which are hereby referred to and 
made part of this contract. " 

For these policies John Frederick Gamble made application to the company 
on the 16th and 18th of September 1893. On the 19bh September he set sail for 
England. The applications were in writing in the form usually adopted by the 
company and were signed by John Frederick Gamble. The portions of such 
applications, material for the purpose of the decision in the case, are question 9 
and the answers thereto. Question 9 runs as follows : — 

“ A, — Has any proposal or application to insure your life ever been made to 
any company or agent, upon which a policy has not been issued, or upon which 
a policy has been issued at a higher rate than that applied fur ? ’* 

“iy. — If so, state full particulars, to what company, when, and etc.” 

[628]The answer i*^: “ Yes, I applied to the Sun Life Insurance Company 
but was not examined. I am applying to the London and Lancashire.” The 
answer says nothing about an application to the Positive Life Assurance Office, 
which undoubtedly had been made by Gamble. The application contains the 
following agreement by Gamble : “I do hereby agree as follows : — 

(1) That the statements and representations contained in the foregoing 
application, together with those made to the Medical Examiner by me, shall be 
the basis of the contract between me and the New York Life Insurance Com- 
pany ; that I hereby warrant the same to be full, complete, and true, whether 
written by my own hand or not ; this warranty being a condition precedent to, 
and a consideration for, the policy which may be issued hereon. 

(2) That, inasmuch as only the officers at the Home Office of said company, 
in the City of New York, have authority to determine whether or not a policy 
shall issue on any application, and as they act on the written statements 
and representations referred to, no statements, representations, or informa- 
tion made or given by or to the person soliciting or taking this application for a 
policy or by or to any other person, shall be binding on said company or in any 
manner affect its rights, unless such statements, representations, or infor- 
mation be reduced to writing and presented to the officers of the said company at 
the Home Office in this application.” 

John Frederick Gamble was examined by the Medical Examiner of the 
defendant-company, a certain Dr. Dey, on the 18th September 1893, and on that 
day he undoubtedly signed the declaration made to the Medical Examiner 
Dr. Dey. (Exhibit E). 

By that declaration he declared that he had not, since childhood, had disease 
of the kidneys or disease of the urinary organs; and in answer to the question 
** Give full particulars of any illness you may have had since cliildhood,” he 
replied, “except a few attacks of biliousness, I had no other illness,” and in reply 
to another question “ When were you last confined to the house by illness ? ” he 
declared, “ I was neverconfined to the house.” In reply to question 4 " Are you 
subject or predisposed to dyspepsia ? ” he answered “ No ; ” and in reply to 
question 6, “ Have you [629] ever been seriously ill ? ” he answered “ No ; ” 
and to question 7, ** Naine and residence of your usual medical attendant, ” he 
replied “ no fixed medical attendant ; ” and in reply to the question “ Have you 
consulted any other medical man, if so, when and for what ?” he answered 
“ No.” Upon that application and declaration, the life was accepted and the 
policies in question were granted. « 


1043 



• l.L.R. 27 Cal. 630 new yobk life insurance co. ld. v. 

As I have stated, John Erederiok Gamble died in England in the following 
April of disease of the kidneys. A claim was subsequently made against the 
company by his widow, the present plaint! d, as the person entitled to the 
benefit of the assurance for the amount mentioned in the policies. The com- 
pany appear to have had their suspicions aroused as to the truth of the state- 
ments in the applications and declaration, and in consequence two interviews 
took place on the 6th and 8th October 1894 at the oflice of the company in 
Calcutta, between the plaintiff and Mr. Anderson, the defendant’s manager 
in Calcutta, and their solicitor Mr. Robertson. I shall have to refer 
later on to these interviews somewhat more in detail, but for the moment, 
it is sufficient to say that the plaintiff was then told that her claim would not 
be admitted, and that tho company regarded the transaction as a dishonest, 
if not a fraudulent, one. 

Nothing more was heard of the matter by the company, until nearly two 
years after, namely, on the 28th of September 1896, when a Mr. Cranenburgh, 
a pleader of the Presidency Magistrate’s Court, wrote, on behalf of the plaintiff, 
to Mr. Anderson, the letter (Exhibit 2), in which he demanded immediate pay- 
ment of the amount due on the policies with interest, and stated that, in default 
of immediate payment, proceedings would be taken for recovery of the money. 
The defendants’ solicitor at once replied repudiating liability on the policies, 
but this suit was not instituted until the 22nd of April 1897. 

I will now refer to paragraph 8 of the plaint which is in the following 
terms: “The defendant-company’s forms connected with the said application 
for the said policies Nos. 566820, 566821, and 566822, including the printed 
form of application for insurance, and the printed form of declarations to the 
Medical Examiner of the defendant-company were brought to the house 
£630] of the said John Frederick Gamble on the 18th September 1893, by one 
Chunee Lall Bose, who was employed by the defendant-company as a canvasser, 
and a native doctor, whoso name the plaintiff does not recollect, who was 
employed by tho defendant-company to examine the said John Frederick Gamble 
and to take the said declarations. Tho said form of application was then and 
there filled up, and signed by the said John Frederick Gamble and was retained 
by the said Chunee Lall Bose. The said native doctor then examined the 
said John Frederick Gamble in a separate room, and when the examina- 
tion was finished the said form of declarations to the Medical Examiner 
was signed by tho said John Frederick Gamble, but to tho best of the 
plaintiffs recollection and belief without being tilled up, but being retained 
by the said native doctor to be tilled up by him and forwarded to the 
defendant-company’s office. The said native doctor made notes in a note 
book of his, as the plaintiti* believes the result of his examination of the 
said John Frederick Gamble, and of the information obtained to enable 
him to fill up the said form of declarations. The said John Frederick 
gamble had by him at the time a statement drawn up by himself 
sometime previously of an illness, from which he had suffered during the years 
1888 — 1891, and of which he had been cured by one Dr. D’Mello, by some 
medicine invented by the latter, and this statement the said John Frederick 
Gamble showed to the said native doctor then and there, and informed him 
what it was, and the said native doctor then and there read it (a copy of the 
said statement is annexed hereto and marked W, and. the plaintiff prays that it 
may be taken as part of her plaint ; the said statement had been drawn up by 
the said John Frederick Gamble by way of a puff or commendation of the 
medicine with which the said Dr. D’Mello had treated and cured him as 
aforesaid, and which the said Dr. D’Mello intended to patent.” 
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In their defence the defendant-conapany state that the policies were 
granted upon the faith of the statements and representations made to the defen- 
dants by the assured, both in his application and in his declaration to the Medi- 
cal Examiner, and they rely upon the warranty contained in his applications; they 
charge th.it certain of those statements and representations were untrue ; they 
deny in [631] toto the allegations in paragraph 8 of the plaint ; and do not 
admit that their Medical Examiner ever examined the assured. I may dispose 
of the latter point at once by saying that it has not been insisted upon. 

The case came on for trial before Mr. Justice Amekr Alt, and after lasting 
many days the learned Judge gave judgment in favour of the plaintiff. Hence 
the present appeal by the company. 

Passing by, for the moment, the question of whether or not it is open to 
the plaintiff, in the face of the contract between her late husband and the 
company, to adduce evidence in support of the allegations in paragraph 8 of 
the plaint, and taking it that the plaintiff is hound by the terms of the con- 
tract between Gamble and tiie company, I will, first, consider whether the 
statements and representations made by the assured, both in his applications 
and declaration to the Medical Examiner, were, or were not, true. I need not 
go into this question much in detail, for substantially, it has not been denied 
by the respondents that certain of such statements and representations, 
sufficient to vitiate the policy, were, in fact, untrue. There cannot, T think, 
be any reasonable doubt, that, at the time of making the applications, the 
assured was suffering from disease of the kidneys and urinary organs ; that he 
had been subject to dysptipsia from 1883 to 1891 ; that he had suffered from the 
illness described in Exhibit B to the plaint ; that he had been frequently 
confined to the house through illness, and had also been in hospital ; that he 
had consulted several medical men, and especially a certain Dr. D’Mello and 
that he had made an application to insure his life in the Positive Government 
»Security Life Insurance Company, and had been examined hy the said com- 
pany’s Medical Examiner, of which he says nothing in answer to question 9 
in the application. 

As regards the disease of the kidneys and urinary organs, it is urged that 
this w^as a latent disease, and that there is nothing to show that the assured 
was conscious of its existence at the time he made the representations, and, 
in support of this reliance is placed upon a passage in the judgment of Lord 
Watson in the case of Thovuon v. Weems, (1884) L. K., 9 Ap. Cas., 671, 694, 
where that most learned [632] and distinguished Judge says : “ Both these 
authorities relate to internal disease, of the existence of which the person 
affected is unconscious, and which medical examination cannot detect, until 
he is in extremis or, it may he, until life is extinct ; and the only point arising 
for decision was, wdiother a particular query or statement was .so expressed as 
to include latent and unknown, as well as apparent and known diseases.” 

I much question w^hether those observations can apply to the case 
disease of the kidneys or disease of the urinary organs, of w'hich, when it bad 
reached such a stage as in Gamble’s case, it seems unlikely that the patient 
could be quite ignorant when he made his applications and declaration, and in 
this connection, it must be remembered that the witness Dr. Mohendra Nath 
Banerjee, in answer to the following question from the Court : Could all 

the symptoms you have put down there have been known to the man himself*' 
replied, “ The symptoms of Bright’s disease should be known to him. The 
quantity of urine would be abnormal, and in the acute stage of the disease, 
be would pass blood and there are various other things. I did not see him in 
an acute stage.” 
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The plaintiff tells us that her husband suffered from dyspepsia, and there 
cannot, I think, be any doubt, in the face of Exhibit B to the plaint, a docu- 
ment which, admittedly, was signed by Gamble, that the declaration that, with 
the exception of a few attacks of biliousness, he had no other illness, and was 
never confined to the house, were absolutely untrue. It is again very difficult 
for the plaintiff to explain away the negative answer to the sixth question in 
the declaration made to the Medical Examiner: Have you ever been 
seriously ill ? ” 

It is urged that the answers to questions 7 and 8 in that declara- 
tion are sufficiently accurate, and that, ** inasmuch as the words used are 
ambiguous, they must he construed contra proferenies and in favour of the 
assured,** adopting the language of Lord WATSON in the case to which 
I have referred. The contention is, that, as in answer to question 7, the 
applicant said he had no ** fixed " medical attendant, not perhaps a very 
ingenuous answer — the question, ** Have you consulted any other medical 
man ? ” must mean a medical man other than a fixed medical attendant 
[683] and, as he had no ''fixed *' medical attendant, he was truthful and justi- 
fied in saying that he had not consulted any other medical man. This argu- 
ment is replete with casuistry, and seeing that we are dealing with a case of a 
person applying for an insurance on his life, a situation demanding from him 
the disclosure of ail material facts vrithin his knowledge, it does not impress 
me favourably. 

The same species of reasoning applies to his answ'er to question 9 of the 
application, in which answer he says nothing about his application to the 
Positive Life Insurance Office, the argument being that the words " upon which 
a policy has not been issued,” mean “a policy which has been refused.** I 
do not propose to go into this, as to my mind the misstatements and mis- 
representations made by the assured are amply sufficient to warrant the 
company in avoiding the policy. 

If, then, the matter rested here, the defendants are bound to succeed. But 
it is urged for the plaintiff, first, that it is open to her to show that Gamble 
signed the declaration to the Medical Examiner before it was filled up: and 
that in consequence, be is not responsible for the contents of that declaration 
and is not bound by it ; and secondly, that he showed to the Medical Examiner 
his written statement to Dr. D’Mello, and that the Medical Examiner must 
be taken to have known of the contents of that statement, and that the know- 
ledge thus acquired by the Medical Examiner must be imputed to the company. 

I am unable to take tiiat view, having regard to the agreement of the 
assured with the company. He agreed that the statements and representations 
contained in his application, *' together with those made to the Medical 
Examiner by me,” should be the basis of the contract between the parties. 
He warranted them to be full, complete, and true, whether written by his own 
hand or not, and that the warranty was to be a condition precedent to, and a 
consideration for, the policy which might be issued thereon. 

Now the plaintiff says she is entitled to resile from all this, to show that 
Gamble did not state what under his own signature he declared to be true, 
and yet to hold the company liable on the [634] policy brushing aside and 
treating, as of no import whatever, the statements and representations which 
form the very basis of the contract. 

But Gamble’s agreement did not stop here ; there is another and an 
extremely important feature in it. He agreed for the reason which is recited, 
that no statements, representations, or information made or given by, or to any 
person* soliciting or taking the application for the policy, or by or to any other 


1046 



PHOEBE STELLA GAMBLE [1900] l.L.R. 27 Cal. 685 


person, shall be binding on the company, or in any manner affect its rights 
unless such statements, representations, or information be reduced to writing 
and presented to the officers of the said company at the Home Office, in the 
application. 

This being the bargain between the two contracting parties, are we to 
say that all this means nothing, that these terms were not binding on the 
assured, and that they are to be treated as against him as so much waste paper ? 
I think not. The object of such clauses is obviously to provide against a case of 
the very class which is now set up by the plaintiff ; to prevent those claiming 
under the assured from going behind his wriiten declarations which are 
the very basis of the contract. If it were otherwise, it is difficult to see how 
any certainty in contracts of this class would be afforded to the assuring com- 
pany, or how, in many cases, as in the present case, heavy and prolonged liti- 
gation between the assured and the company is to be avoided. For my own 
part, I should have thought and think that, when the company had put in the 
contract between the parties, and shown, as they did, that, in important parti- 
culars, many of the statements and representations made by the assured wore 
untrue, there would have been an end of the plaintiff’s case. The learned Judge, 
however, in the Court below, has thought otherwise, and has allowed the 
plaintiff to go into evidence m support of her allegations in paragraph 8 of 
her plaint, and has not noticed the argument as to whether or not she was 
entitled to do so in the face of the contract between the parties. 

I will therefore — though in the view I take it is not strictly necessary — 
DOW deal with that evidence, premising that in my opinion the plaintiff's story 
ought to be most carefully analysed, and that she ought not to succeed unless, 
in the face of the docu-[6SS]ments signed by Gamble, her case be established 
by clear and cogent testimony. I am bound to say that her story strikes me 
at the outset as a somewhat suspicious one, and that suspicion is not diminish- 
ed by the consideration that it has never even been suggested until the 
filing of the plaint, although some two-and-a-half years before that date the 
plaintiff had been virtually told that the claim was a dishonest one, and that 
it woald not he admitted. We hear nothing of this story at the interviews in 
October 1894, when the plaintifl's claim was challenged, nothing of it during 
the long silence between that date, and Mr. Cranenburgh's letter two years 
later, nothing about it in that letter, and nothing about it until after 
Dr. D'Mello’s death. 

I will now pass to a consideration of the evidence, with the view of 
ascertaining and determining what really took place at tlie interview of the 
18th of September 1893, for this is the crucial question, and in dealing with 
this evidence, it is necessary to bear in mind that the witnesses are speaking to 
an event which occurred nearly six years before the date when tliey were 
giving their evidence, a circumstance to which any discrepancies in that 
evidence may not unfairly be attributed. Dealing first with the question i)f 
whether or not the declaration was filled in when Gamble signed it, the plaintiff 
can tell us but little. She merely says that her husband sat at the desk and 
took up the pen to write something, but she did not know what he wrote. 
This, to my mind, carries her case no way at all, whilst all that the 
witness James Bay can say in his evidence-in-chief, is that, on the date in 
question, Mr. Gamble signed some papers in his presence, and that is all that 
he can say about the forms, though, no doubt, in answer to a question by the 
Court, the question being “Besides making any notes in the pocket-book, did 
the doctor write on any forms he said, “ No, I only saw Mr. Gamble sign 
some papers." * 
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If this evidence stood alone it would not justify us in concluding that the 
answers in the declaration had not been filled in hy the doctor before Gamble, 
signed it, quite apart from the positive evidence of Dr. Dey, who distinctly says 
that the declaration was signed in his presence, after he had filled up the form,, 
which would be in accord with the usual practice in such cases. 

[6361 In dealing with the evidence I am not unmindful of the fact that, 
the learned Judge in the Court below enjoyed the great advantage of seeing 
the witnesses, and so far as anything turns upon their demeanour, we must 
be cautious in not diHering from the opinion of the learned Judge who tried 
the case. The learned Judge appears to have formed a very favourable impres- 
sion of the plaintitf as a witness, and an equally unfavourable one of Dr. Dey; 
he says that he utterly disbelieves the doctor. So far as one can judge 
from the way the latter gave his answers, as we see them in print before us, 
this sweeping denunciation might appear somewhat unmerited, but, upon the 
demeanour of the witness, the Judge in the Court below is in a position to. 
form an opinion wdiich we are not. No doubt in answer to questions repeated 
by the Court, as to his recollection of vrhat passed on the occasion, the doctor 
said that he remembered very little about tlie case, though there is force in 
his observation that it was very difficult to remember when the transaction 
took place so long ago. But, taking the evidence of the plaintiff and the 
witness Kay, who is in a somewhat humble position in life, I think that it is 
impossible to hold that the plaintiff had substantiated that the declaration was 
filled in after Gamble had signed it. 

I now pass to the question as to whether Gamble’s statement to 
Dr. D’Mello was shown to Dr. Dey. The plaintiff, in her evidence-in-chief, 
says : The doctor took this paper in his hand and looked at it ; whether he 
read it he looked at it and turned it over. I said that does not matter.” 

To the Court. — Q. — Do you believe he read it ? 

A. — Yes, he looked at it and turned it over. 

To 3fr. Gregory. — I did not hoar the doctor say much. On the paper 
being shown, he said to my husband : “ I am examining you, it’s all right,’" 
and he returned the paper to him. And in cross-examination she says : — 

Q . — Was there anything untrue in the statement? 

A . — Not untrue, but exaggerated. Made to appear bad, when it was not 
quite so Viad. 

Q. — Merely the symptoms of the illness were exaggerated, nothing more? 

[637] A. — No, nothing more. J did not hear any of the answers of my 
husband to the questions put by the doctor Baboo. 

Q, — Do you still suggest that Dr. Rajendra read through the statement 
and then tilled up the form as it is ? 

A. — He looked at it. He may have glanced or he may have read. 

The Court. — You think he read it ? 

A. —Yes, he had a look at it. 

Taking her answer as a whole the witness is, 1 think, very hesitating in 
saying that the doctor read the statement. 

Ray says : — 

Q, —Did you bear what transpired ? 

4.— About insuring his life. They were talking about having his life in- 
sured. He spoke of having bis lifo insured, and the doctoi/ Baboo took notes 
in his pbcket-book. Mr. Gamble showed him some papers. I don’t know if I 
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could, identify the papers now. The doctor Baboo read the paper. His reply 
was:—" I am examining you and I can see; your being ill four years back 
does not signify, so long as you are in health now.” That is not a yery definite 
statement, and does not amount to much more than that the doctor read some 
paper. In cross-examination he says : — 

“ Yes, but I had not read it. I had soon it with Mrs. Gamble in her liands. 
That was when she was going to the company backwards and forwards. Tlien 
it was that I saw this paper.” 

Q , — I asked you if you had ever seen it hofovo that occasion when the 
doctor was there ? 

*4.*-No, I had not. 

Q . — How did that come to he produced on that dccasion ? 

A. — Mrs, Gamble referred to her luishand, and he drew it out of a drawer 
and showed it to the doctor. Yes, I recollect that after all these years. She 
said something to the effect “ Jack show that paper to the doctor,” or some words 
to that effect. I don’t remember if she said anything about what the paper was. 

He says that Dr. Dey was some 10 or 15 minutes reading it all through, 
the plaintiff says, five minutes or so. Dr. Dey [ 688 ] denies that he ever saw 
the paper. But apart from Dev’s evidence, to my mind, neither the evidence of 
the plaintiff nor of Mr. Ray is sufficiently convincing to warrant us iti finding 
that the written statement to Dr. DhVlello was over road by Dr. Day, even if 
it were ever shown to him. It is almost incredible that if it had been so shewn 
and read, the plaintiff should, under the circumstances, have kept hack the 
fact for so long a time from the company. 1 am quite unable to accept the story 
now set up by the plaintiff and I have hamod a very adverse opinion as to flio 
honesty of her case, and the honesty of the tiansaction on the part of her late 
husband. The other witnesses called do not appear to have thrown much light 
on this part of the case. I think it is a very fair inference from all the circum- 
stances of the case, that this story about the stateiiient to Dr. D’Mello having 
been shown to Dr. Dey on the 18th September 1893 is a mere afterthought, 
consequent upon the plaintiff’s knowledge acquired at. the interview of 
October 8, 1894, that that statement liad reached the hands of the company. 
As I have pointed out nothing was heard of tins storv until after 
Dr. D’Mello’s death. 

Tn the view I take, it is not very important to deal minutely with the 
evidence as to what took place at the interviews of the 6th and 8lh October 
1894, nor to express any opinion as to wliether, or not, Mr. Anderson and 
Mr. Robertson were well advised in seeking or having those interviews. 
That the plaintiff, at those interviews, signed the Exhibits No. 12 and 
• No. 13 cannot be questioned, though she alleges that at the time she 
was quite stunned and confused, and tliat they were not voluntaiily mad^ 
by her. As regards Exhibit No. 12 the plaintiff admits that she did make 
the statements in that paper to Mr. Anderson, and goes on to say that 
those statements are in point of fact true, one of those statements being 
that her husband had been eighteen years in India, and tliat during that period 
he had never been attended by any doctor. This obviously is incorrect, and I 
am unable to place any credence upon the plaintiff’s statement that hei* answer 
to question 9 in Exhibit No. la was given, l)ecause Mr. Anderson said she must 
agree with everything her husband had said. Except as going to the 
credibility of the plaintiff’, it does not appear to me that what she stated on the 
[689] 6th or 8th October is of mach materiality upon tlie real issue of fact 
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which we have to decide, namely, as to what occurred on 18th of September 
1893. 

I may notice in passing, that in tlie letter of the 28th of September 1896, 
written about two years afterwards, Mr. Cranenburgh says nothing about the 
plaintiff being stunned or confused at the interviews in October 1894, he rather 
implies that she was quite able to take care of herself, and that she easily saw 
through the so-called ruse of Mr. Anderson. 

It is unnecessary, having regard to my opinion on the case, to decide 
■whether the declarations made by Gamble to the London and Lancashire and 
Positive Offices wore admissible in evidence in this case, tliough the inclination 
of my opinion having regard to the issues involved is that they were. 

Upon these grounds the claim of the plaintiff absolutely fails ; her suit 
must he dismissed witdi costs and she must pay the costs of this appeal. 

Macpherson, J. — 1 agree. 

Hill, J.--1 also agree. 

Attorneys for the Appellants: Messrs. On\ Robertson and Burton. 

Attorney for the Respondent : Mr. E. J. Fink. 

D. S. 


[ 27 Cab 639 ] 

PRIVY COUNCIL. 

The loth and ]50i November and 9th December, 1fi99. 

Present : 

The Lord Chancellor, Lords Hobhouse. Morris, Davey, and 
Robertson, and Sir Richard Couch. 


Haranund Chetlangia Plaintiff 

versus 

Ram Gopal Chetlangia and another Defendants. 


[On appeal from tiie High Court at Fort William in Bengal. I 


Evidence Act, 1H72, .s.s. 6V5, 66', 7d, 79, -Foreign State, judicial proceed- 
ings in- ’Record not certified- as sj^ecified in s. HO -—Secondary 
evidence — Public document, contents of, s. 74. 

The record of proooedingy in a Court of Justice is presumed to be genuine and aoourate, 
if ic is certified as directed by a. 86* of the Evidence Act. 

< But the proceedings may be proved by an official of tbo Court speaking to wbat takes 
place in bis presence and also to an uncertified record thereof. 16403 The latter thereby 
becomes secondary evidence under ss. 65 and 66 of tbo certified record (being a public 
document under s. 74) admissible without notice to the adverse party when the person in 
possession thereof is out of the jurisdiction. 

* [ Sec. 86 ; — The Court may presuine that any document purporting to be a certified copy 
, of any judicial record of any country not forming part of Her 

Presumption as to certi- Majesty’s doniiiiiont, i.s genuine and accurate, if the document 
fied copies of foreign judicial purports to be certified in any manner which is certified by any 
records. representative of Her Majesty or of the Government of India 

^ resident in such country to he the manner commonly in use in 

that country for the certification of copies of judicial records.J 
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Appeal from a decree (4th April 1894) of the High Court, affirming a decree 
(30th November 1891) of the Subordinate Judge of Nuddea. 

The appellant, a minor on the SUt August 1888, sued on that date by his 
adoptive mother and guardian, Chuni Bibi, both being then resident at Goari, 
Kishnagar, in the Nuddea division of Bengal, for his, the minor’s, share of pro- 
perty valued at more than four lakhs, basing his claim on an alleged adoption 
as son to the late Shib Narain Ohetlungia, who died there in June 1877. The 
first respondent and first defendant was the only brother of Shih Narain. Both 
the brothers were the sons of Earn Buksh Chotlangia, deceased in 1884, who 
left also a widow, Jodhi Bibi, the second respondent. To the latter Ram Buksh 
by his will, proved on the 14th October 1884, left part of his property, leaving 
the residue to his son Earn Gopal. 

This Chetlangia family was first settled in Sikhar, in the talukh of the 
Eaja of Sikhar, in Jeypur territory, whence Earn Buksh came to Bengal about 
the year 1855. After Shib Narain’s death, Clmni Bibi returned to Sikhar. 
She purported to adopt the plaintifl*, under an authority from her husband to 
adopt a son to him. 

That she had no such authority was decided on this appeal. There had 
been a suit brought at Sikhar by Bam Buksh against Chuni Bihi, in conse- 
quenc3 of her attempt to adopt the plaintiff. It was also decided incidentally 
to the main question on this appeal, that although no copy of those proceedings 
in a foreign Court, certified in accordance with s. 88 of the Evidence Act, I of 
1872, by the Political Agent at Jeypur, was produced at the hearing of tliis suit, 
still the evidence given as to the proceedings that had taken place in the 
Court at Sikhar, given by an official of that Court who was present, with 
his further evidence as to a copy of the recorded proceedings, which copy 
he produced, was admissible evidence. 

The plaint stated that for several years after the adopfcion, Ohimi Bibi 
and tlio plaintiff livol together in Sikliar, but in [641] .\ugust 1880 they 
came to Bengal, and lived with Earn Buksh as a joint family till the 7th March 
1883, when Earn Buksh excluded the widow and the adopted son, the plaintiff, 
who now claimed his adoptive father’s sliare in the joint family property, 
asking for partition and an account. 

The first defendant denied in his written statement both the fact and tlio 
validity of the adoption. He denied that the widow had authority from Shih 
Narain for making the adoption. He relied on the proceedings in .Iey|)ur as 
conclusive against it. 

The issues raised questions whether Cliuni Bihi had authority to adopt, 
and whether the adoption had been valid according to the3 custom in such 
matters in Jeypur ; also as to the effect ol the proceedings in that State. Tlie 
nature of the property, whether ancestral or self-acquired by Kain Buksh, was 
also in issue. • 

The Subordinate Judge was of opinion that by the Mitaksliara law, as it 
prevailed in the State of Jeypur, and in Sikhar within that State, an authority 
to adopt given by a liuaband could not be legally carried out by his widow 
without the assent of the head of tho family. He recorded no finding as to 
Shib Narain’s authority, but found that Earn Buksh had never consented to the 
exercise of such an authority by his widow. He therefore held that the adoption 
was invalid. Upon an issue as to the quality of the property claimed he found 
that none of it was the joint property of Shib Narain and Earn Buksh, but 
was the self -acquired property of the latter. He found that the husijiess at 
Goari was not an ancestral joint-family business, and that Sbib Narain only 
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assisted his father in it, without having a share. For these reasons ha 
dismissed the suit. 

Od the plaintiH's appeal to the High Court, a Division Bench (Pbinsep 
and Ameer aAli, JJ.). maintained the decree of dismissal, stating their reasons 
in separate judgments. Both the Judges declined to accept the proceedings 
in the Sikhar Court, including the final order disallowing the alleged adoption, 
as conclusive against its validity, or against the fact of its having been effected. 
They considered fhe fact that no record was in evidence before them certified 
by the Political Agent under s. 86 of the Evidence Act, 1872. The absence of 
the [ 642 ] certified record rendered the whole set of documents relating to the 
proceedings in Jeypur inadmissible, according to the judgment of the one Judge, 
and rendered proof of the jurisdiction defective in the opinion of the other. On 
the main question of the asserted authority to adopt having been given by Shib 
Naraiii to the wife to he exercised by her after his death, both the Judges decided 
that there was no sutticient evidence in proof of it. As to the necessity for the 
widow's having had the assent of the head of the family, Earn Buksh, the 
Judges were not in complete accord. Both of them, however, concluded that 
the authority from the husband, Shib Narain, which was necessary to give 
validity to the widow’s act of adoption, had not been established as having been 
given by him. The adoption, therefore, failed. 

Mr. J. H. J. Bransm, for the Appellant. — Tliere has been sufficient evidence 
of the husband's having given his authority to the wife, to adopt after his death, 
to warrant the finding that the widow’s adoption was good and valid. The 
Courts below should have taken that view. It has not been proved that the 
refusal by Ram Buksh to consent that this adoption should take place was, by a 
custom governing the parties, sufficient to invalidate the adoption by the widow 
under the authority of her husband. Such a custom would not be in accordance 
with the Hindu law of adoption according to the Mitakshara. 

The Right flon’ble H. H, Asquith, Q. C.. and Mr. J, D. Mayne, for the 
Respondent. — On the evidence the authority to adopt has not been proved to 
have been given by the husband. That defence derived support from the 
proceedings at Sikhar, which showed that Ram Buksh had opposed the widow’s 
attempt to adopt. The evidence of those proceedings had been erroneously 
excluded as inadmissible, on tlie ground that the copy of the record had not been 
certified within the terms of section 86 of the Evidence Act, 1872. Although 
thf're was no certified record produced, there was tlie primary evidence of a 
witness who stated the proceedings that had taken place in his presence, and 
had, with knowledge of the writer’s handwriting, whom he knew to be one of 
the amlas of the Sikhar Court, testified to the correctness of the copy, thereby 
rendering it secondary evidence of the con- [ 648 ] tents of the record. They 
referred to ss. 65, 66, 74, 79 of llie Evidence Act. Section 86 only prescribed 
one mode of proving the record o( a foreign judicial proceeding which did 
pot excludo all others. 

Mr. J. n, A. Branson in reply. 

1899, Dec. 9th.— The jud^meDt of their Lordships was delivered by 

Lord Hobhouse. — The plaintiff , now appellant, issuing to recover a share 
of the estate of Ram Buk^h, who died about the year 1884. He Alleges that 
Chuni Bibi, who was the widow of Shib Narain, the eldest son o-f Bam Buksh, 
adopted him to be the son of her husband after his death, which took place in 
the year 187t. It is not disputed that in point of form the adoption took 
plfltce ; hut the defendants deny tVmt SViib Narain gave his widow any authority 
for that purpose. Unless the plaintiff cari prove that she had such authority, 
bib suit must fail. "It has failed in both the Courts below, and at this Bar the 
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argument has been oonSned to the one question ; Had the widow authority to 
adopt, or not ? 

The Subordinate Judge dismissed the suit on another objection, which need 
not now be dwelt on. In the High Court Mr. Justice Prinsep throws serious 
doubt on the evidence given to prove that Chuni Bibi had authority, but he 
does not rest his own judgment finally on that ground. He considers that the 
parties are governed by the law of their domicile, which is in the State of 
Jeypore, and that in Jeypore there prevails a local custom to the effect that a 
widow cannot adopt without permission both from her husband and from the 
head of the family, for the time being. Ram Buksh was the head of the 
family, and so far from permitting the adoption, he strongly opposed it. 

The other Judge was Mr. Justice Amber Ali. He thinks that the 
evidence given to establish the local custom alleged by the defendants is not 
sufficient. He supports the decree below on the ground that the plaintiff 
failed to show any authority given by Shib to Chuni Bibi. In his view the 
utmost that the evidence can prove in favour of the plaintiff is that Shib may 
have suggested to his wife to adopt a boy, who would be chosen by his father 
Ram Buksh. 

[644] Besides the evidence of Chuni Bibi herself, Mr. Branson has laid 
before their L^rdsliips the evidence of four witnesses : three of them being 
uncles of Chuni Bibi, and the other a cousin. It is very far from precise. 
With regard to tliree of these witnesses, named Rurmal, Bridhi, and Chota Lai, 
what they say rather suggests that Shih Narain was desirous that a boy should 
be brought to himself for adoption, preferably by liis father Ram Buksh, and 
failing his father should be brought by liis wife. The language ascribed to him 
is not tliat of a man conferring an important authority on his wife. The other 
witness, Sadasak, speaks more definitely of permission. His evidence-in-ohief 
is as follows : — 

** About a month and^a-balf aitor Shib Naraiu’H coming to Calcutta, one day, at about 
11 or 12 o’clock of tbo d.iy, 1 was bcatod near Shib Narain, when Chuni Bibi seeing Shib 
Narain vomit a large quantity of bl )oi, begvntocry. Upon this Shib Narain said, ‘ My 
father said that he will get voii a bov, if he does not get you e boy, you take a boy and 
preserve my family (n.xme) Igis’e you permission.’ Shib Narain said this to Chuni Bibi in 
the presence of every one.” 

From his cro83-ex?imii)iition it appaars that nobody else said anything 
except Ram Buksh, v/ho said to Shih “ May God restore you to health ; if you 
are not restored I will g(3t you a boy.” 

This is at host a very slender basis on which to rest an Authority in the 
wife which the husband did not take the trouble to put into writing. Ram 
Buksh's remark, elicited in cross-examination, suggests what the three other 
witnesses suggest, that, if Shib’s illness continued, his father was to bring him 
a boy for adoption. But the witnesses are not very well agreed togethof. 
Sadasuk says that Rurmal was present, and Rurmal says tliat there was on^y 
one occasion on which he heard adoption talked about. These two then must be 
speaking of the same occasion ; and Rurmal says nothing about jiermission, 
Bridhi also is said to have been present. He tells ns that after Shib Narain 
spoke nobody said anything on the point of adoption , only Ram Buksh spoke, 
and what he said was tliat, as Shib had not recovered in Calcutta, he would take 
him to Goari. Chota Lai is said to have been present too. lie speaks to several 
conversations in the family about adoption ; and it is not easy to identity that 
one of which Sadasuk speaks. Some of these conversations clearly contemplate 
[64B] a hoy being brought to Shib for adoption ; and in none of thorn •is any 
express permission mentioned such as Sadasuk speaks of. 
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These are small differences, quite consistent with the truthfulness of the 
witnesses, who, it will be remembered, were speaking of conversations some 12 
or 14 years after they took place. But the question is whether, when these 
persons were present, Sbib intende^d to confer, and did so express himself as to 
confer, a legal authority on his wife ; it is of importance to know exactly what 
he said ; and the differences between the narrators are such as to reduce to a 
very low value the introduction of two or three important words by one of 
them. Their Lordships do not refer here to the denial of such conversations 
by Ram Biiksh’s wife Jodhi and his son Ram Gopal, who are alleged to have 
been present. The Judges of the High Court attached importance to these 
denials: but at present the sufficiency of the plaintiff'^s evidence is under 
examination. 

There remains the important witness Chuni Bibi. She must, unless she 
has forgotten, know the truth, her evidence is not lacking in precision ; and, 
if believed, it would fully support thti plaintiff’s case. She gives an account 
of the conversation at which Sadasuk and the others were present. It is as 
follows : — 

“ No children were born of me. 1 said ‘ get me a sou.' 1 also told my brother Ghota 
Lai to bell him (mv husband) to got me a sari. My brother went to Babu Shib Narain and 
told him, ‘ You arc now ill ; h.ivo a son brought. Upon this, Shib Naraiu Babn said, ‘ If 
I recover from my illness, then I will go to iny native country and bring a boy.’ I then 
began weeping ; upon which he said, ‘ why do yon weep ? ^ly father, mother, and brother 
are sitting here : if my father brings you a boy, that will be well ; if not. 1 * give you permis- 
sion to take a sou and preserve iny family.’ All this talk took place in the house of Natu 
Kamji Lidu. This talk took place in the month of Magh of the year in which he fell ill. 
At the time of this talk the persons present were, Ghota Lall, Sadasuk, Rurmal (my uncle), 
Bridhi Chand, the son of my maternal uncle Ram Coomar, my fatber-in-law Ram Buksb, 
and Latu Ram, Ram Gcpal, the brother of my husband, the clefondanb Jodhi Bibi, my 
mother-in-law, Ramanund Thakoor, the servants of the house, and other persons. All this 
talk took-place at 11 or 1*2 o’clock in the day. No one gave any answer when my husband 
said all this. My father-in-law said ‘ God may euro you of your illness, otherwise I will 
get a boy for you.’ ” 

[ 646 ] This accords with Sadasuk's account, except that Chuni makes the 
important addition that she and Ghota Lai opened the attack on Shib, and 
that the permission given by him was the outcome of that attack ; whereas 
Sadasuk deposes that Chuni said nothing, and the three others do not mention 
any intervention by her. 

In her cross-oxarni nation she admits that her husband several times put 
off' her importunities. “He used to s-ay ‘J shall go home after my recovery 
and fetch a boy’” or “when I am well I will talk about it.” That accords 
with the answer which she says that Shib made to her brother Chota Lai at 
the outset of this interview. But ahe alleges that he gave formal permission 
on four several occasions. He used these very words : “ If my father procures 
a boy tor you, well and good ; if not, I authorise you to preserve my family by 
taking a son in adoption.” But his words were not put into writing, and 
neither Chuni nor any otlier of the umnercus people who heard these things 
ever once suggested that they should be put into writing. 

The other incidents to which Chuni deposes need not be detailed. If 
believed, she proves the plaintiff’s case. If she is to be treated as a witness 
intending to speak truth, but only liable like every one else to error or forget- 
fulness or the unconscious bias of interest or the tendency to ascribe to a 
particular time and person things belonging to later times and other persons, 
all the evidence should bo carefully weighed to see whether her story, however 
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improbable on its surface, may not after all be the true result. But, il bhehas 
made false statements on' important matters of fact, which it is impossible 
that she should not recollect, her testimony on other matters in favour of 
herself is attended with great suspicion. 

The defendant Ram Gopal in his written statement, tiled in 1889, alleges 
that in the year 1880 litigation took place in Jeypore regarding tliis adoption 
between Ram Bnksh and Ohnni, as the result of which the adoption was 
declared by the Court of Sikhar to be invalid. The defendants relied on this 
decision as ras judicata in bar of tlm present suit, but the High Court has 
rightly disallowed that plea The nature of the deyporo suit is left ’oo uncei- 
tain for any such use to be made of it. But the [647] proceedings are 
material to show that Ram Buksh disputed the adoption and that Chuni 
supported it. The way in which she meets the defendants’ allegation is to 
deny the litigation entirely. “ Ram Buksh Babu did not bring any suit against 
me before the Raja of Sikhar. 1 did not give any evidence at Sikhar.” This 
she said in March 1891. 

The defendants then brought evidence to prove the Sikhar proceedings. 
One Bala Buksh was examined. He is on official in the Sikhar Court. He 
speaks of the litigation there, and says that in his presence the evidence of 
Chu.ii Bibi was taken by the Judge Moonshi Mahomed Meeah, and that, in his 
presence, the suit was adjudicated and the order passed. He puts in a docu- 
ment, which he swears is a copy of Chuni’s deposition, and i.s in the handwrit- 
ing of one of the Court amlas. Jt is endorsed “ Copy corresponding with the 
original,” which is in the handwriting and bears the signature of Mohun 
Lai, the Sherisbtadav of the Court. He proved in the same wav the 
deposition of Ram Buksh, whom he knew iiersonally Ram Buksh alleges 
that a widow has no power to adopt a son. Chuni does not meet the allega- 
tion by alleging authority from her husband, but complains of the interested 
hostility of her father-in-law, who is Shib’s heir. 

Bala Buksh’s evidence was given in May 1891. Evidence was taken 
through the months of June and July, and the cause was not heard till the end 
of November. The plaintiff did not make any attempt to introduce rebutting 
or explanatory evidence. He has now nothing to say in answer, except to 
BUgg( st that the woman, who was called Chuni Bibi, in the Sikhar Court, was 
somebody wdio personated the real Chuni Bibi, the widow. It is impossible to 
listen to such a suggestion of audacious fraud, unsupported by a shadow of 
proof or even of allegation. Bala Buksh was cross-examined at some length, 
but no question was asked tending to suggest a trick of the kind which the 
plaintiff now puts forward. There is nothing to contradict him except Chuni’s 
general denial of all proceedings against be]- at Sikhar made before he bad 
spoken. The plainiff does not improve bis mother's position, or his own, by 
. his present suggestion. Their Lordships must look on Chuni’s denial as f 
wilful falsehood and as invalidating her testimony. 

[648] The High Court appear to have excluded all the Sikhar proceedings 
on the giound that they wore not proved according to the mode mentioned in 
section 86 of the Evidence Act. That section says that, if a copy of a foreign 
judicial record purports to be certified in a given way, the Court may presume 
it to be genuine and accurate It does not exclude other proof. The assertion 
of Bala Buksh that Ram Buksh sued Chuni, and that she gave evidence before 
Moonshi Meah in his presence is primary evidence of those matters. His 
proof of the Sikhar records is secondary evidence ; and by sections 65 and 66 
of the Evidence Act secondary evidence may be given of public dociAnents, 
which these are under section 74, without notice to the adverse party, when 
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the person in possession ot the document is out of the roach of or not subject 
to the process of the Court, which is the case here. Bala Buksb shows that 
Ohuni has told downright falsehoods, and that in a litigation in which her 
authority to adopt was challenged, she did not assert it. Their Lordships 
wholly disbelieve the story, at best an improbable one, which she tells of ^er 
husband’s permission. 

The result is to leave the plain tifl's case substantially unsupported. It is 
probable enough that some conversations took place between Shih Narain and 
his relatives concerning the adoption of a son by him ; but their Lordships 
agree with the learned Judges below in thinking that the attempt to prove an 
authority given by him to his wife has failed. They will humbly advise Her 
Majesty to dismiss the appeal The appellant must pay the costs. 

Appeal dismissed. 

Solicitor for the Appellant : — Mr. W. W. Box, 

Solicitor for the Respondents : — Messrs. 2\ L. Wilson dt Co, 

C. B. 

NOTES. 

[This was applied in (1907) 34 Cal., 676 : 11 C.W.N., C2!2 : 6 C.L.J., 30.] 


[649] APPEAL FROM ORIGINAL CIVIL. 

The 24th and 25th January, 1900, 
Present : 

Sir Francis W. Maclean, K.C.I.E., Chief Justice, 
Mr. Justice Macpherson, and Mr. Justice Hill. 


Raj narain Bhaduri and another Plaintiff 

versus 

S. M. Katyayani Dabee Defendant’^'. 


•^Hindu Law — Will — Contruction of Will — Dayahhaga family — Disposition 

to wdiow as malifcativa, 

K, a Hindu, died without issue leaving him surviving a widow B, having made a will 
in the following terms — “ I, having by reason of ill-health come to the house of my father-^ 
in-law N, and not having recovered under various modes of medical treatment, (and hence) 
considering my life in peril I appoint” (literally “ make ’*) “ my wife B, to the malikatwa 
(ownership) after my demise as exercised ” (literally “ done ”) “ by myself in respect of the 
family dwelling-house (describing it) and wearing apparel, utensils, Ac., whatever there is 
(i. e.) in respect of all the properties aforesaid, I of my own free will make this wiU." 

Held that B took an absolute heritable and alienable interest. 

' Appeal from Original Civil Ko. 28 of 1899, in suit No. 207 of 1898, reported at 44." 
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This was an appeal from a judgment of Mr. Justice Stanley, dated 7th Sep- 
tember 1899 {supra,, 44)'. The facts of the case as found in the Court below 
are as follows : — 


One Kristo Lall Bhadury died leaving an only widow Bhubunessari 
Dabee, but no issue surviving. Ho made a will in Bengali, dated 2nd June 
1862, of which the following is a translation : — 

“To the blessed Srimati Bhubunessari Dabee, — 


This instrument of willnamah (will) is executed by Sri Krishna Lall 
Bhadury to the following effect : “ I having by reason of ill-health come to 
the house of my father-in-law Srijut Nilraoney Ohuckerbati Mahashaye, at 
Mouzah Novograra in the district of Hooghli, and not having recovered under 
various modes of medical treatment (and hence), considering my life in 
peril, I appoint ” (literally “ make ”) “ ray wife Srimati Bhubunessari Dabee to 
the malikativa (ownership) after my demise as exercised '* (literally “ done*’) 
“ by myself in respect of the [650] family-dwelling house (consisting of) 
two cottahs and six chittaks of land with building purchased in the name of 
my father Nilmoney Bhadury Mahashaye, deceased, at Sutanutygram in the 
town of Calcutta, and wearing apparel, utensils, etc., whatever there is (Ifi.) 
in respect of all the properties aforesaid, T of my own free will make (this) will. 
Finis 1269 date 20th Joisto. 


Witnesses : 


Sree Krishna Lall Bhadury, 

of Sutanuty.” 


Sree Raj Krishna Biswas 
Sree Bhutnath Sastree, etc. 


After the testator’s death his widow Bhubunessari took possession of his 
property and remained in possession of it till her death on the 17th January 
1898. She died intestate leaving Ashutosh Chuckerbati her sole heir. On the 
28th October 1899, Ashutosh Chuckerbati died intestate and without issue 
leaving him surviving the defendant, Sreemati Katyani Dabee, his sole 
widow and legal representative. The plaintiffs were grandsons of Roodnarain 
Bhadury, who was brother of Joynarain Bhadury, the grandfather of the testator 
Kristo Lall Bhadury, and as such were the reversionary heirs of Kristo Lall 
Bhadury. They contended that under the will Bhubunessari Dabee took only 
the ordinary estate of a Hindu widow in his immoveable property and that 
upon her death they became entitled to this property, as reversionary heirs. 

Jan. 24. Sir Griffith Evans and Mr, Uhakravarti for Appellants. 

Mr. Hill and Mr. M, Dutt for Respondent. 

Jan. 25. Maolean, C.J. — The question which we have to decide in this 
case is dependent upon the construction of the will of one Kristo Lall Bhadufy 
who died many years ago leaving a widow surviving him and no issue. 

His will which was made in Bengali is dated the 2nd of June 1862, and 
is in the following terms : — “ I, having by reason of ill-health come to the 
house of my father-in-law ” (naming him) “and not having recovered under 
various modes of medical treatment and hence, considering my life to be in 
peril, I appoint ” (literally “ make ”) “ my wife, Sreemutty Bhubunessari Dabee, 
to [651] the malikatwa (ownersliip) after my demise as exercised *’ (literally 
“done “) “by myself, in respect of the family dwelling-house, ” (describing it) 
“ and wearing apparel, etc., whatever there is, {i.e.) in respect of all the pro- 
perties aforesaid, I, of my own free will, make (this) will. ^* 


18 OAL.— X38 
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The question is whether the heirs of the deceased testator, who are 
plaintiffs, or the heirs of the widow, who died in January 1896, who are the 
defendants, are entitled to this property, and this depends upon the question 
what was the estate which the widow took, whether she took an absolute 
interest, or only the interest of a childless Hindu widow. The learned Judge 
in the Court below has dismissed the suit, hence the present appeal by the 
heirs of the deceased testator. 

It is urged for the appellants that, although the words of the will, having 
regard to the true import of the word malikatwa, might have conferred upon 
the widow an absolute interest, had the property been given to her under the will 
of a stranger,— I should say that the question only arises as to the immoveable 
property, — that when the gift is by a husband to his wife the same considera- 
tions do not apply, and that she does not, and cannot, take an absolute interest 
upon the ground that there is a distinct and binding rule of Hindu law that, 
unless upon the language of the will, although the word “malik *’ or malikatvm 
may be used, an express or implied power of alienation can be taken as given 
to the widow, she only takes the limited interest of a childless Hindu widow. 

For this proposition the appellants rely upon the case of Dhoba Tarini Debya 
V. Peria LallSanyal, (1897) I.L.R., 24 Cal., 646, which followed the decision 
in the case of Koonj Behari Dhur v. Prem Chand Dutt, (1880)1. L. B., 5 Cal., 684. 

I ought to state that, admittedly, the case is not affected by the Hindu 
Wills Act, or by section 82 of the Succession Act. 

In the case of Bhoba Tarini Debya v. Peari Lall Sanyal, (1897) I. L. R., 
24 Cal., 646, the law at page 649 of the report is laid down as follows : — “If 
this stood alone,** — ‘this’ referring to the words in the [ 682 ] particular will 
which the Judges were then construing, — “ and section 82 of the Succession 
Act was not applicable to the case, then as the bequest (which in this respect 
follows the same rule as a gift) was one of immoveable property by the husband 
to his wives, they would take a limited estate under the Dayabhaga. They 
would take the property without having any power to alienate it ; and property 
over which they have not the power of alienation, cannot constitute their 
stridhana or absolute property (see Dayabhaga, Chapter IV, sections 1, 18, 19, 
and 23), and must on their death pass to the heirs of her husband {aee 
Colebrooke’s Digest Book, V, p. 615, commentary :) ** — and, later on at page 
661, the same view is further expressed in the following passage : — “ We only 
wish to observe, witli regard to those cases, that an important distinction, which 
is some times lost sight of, may reconcile the apparent conflict in some of them. 
The rule of Hindu law, referred to above, is based upon a text attributed to 
Narada cited in the Dayabhaga, Chapter IV, section I, 23, and is limited to 
the case of gift of immoveable property to the wife, and it is to this particular 
case that the decision in Koonj Behari Dhur v. Prem Chand Dutt, (1889) I.L.R., 
5 Cal, 684, relates.*’ 

r 

Taking then the law to be that as stated in the cases I have mentioned, 
we have to ascertain whether upon the construction of the will, in this case 
and accepting as a guide to that question of construction, the law as laid down 
by the Privy Council in the cases of Srimaii Soorjeemoney Dasi v. Denobundo 
Mullick and others, (1867) 6 Moore’s I. A., 626, and Moulvie Mohamed Shum- 
BOol Hooda V. Shewukram, (1874) L. B., 2 I. A., 7, an express or implied power of 
alienation can be regarded as given to the widow. If the gift had stopped at the 
words, “after my demise,” there would be considerable force in the argument of 
Sir Griffith Evans, that an absolute interest was not conferred, but we must 
give some effect to the words that follow “ as exercised by myself,*' ownership 
as exercised by myself 1 What do these words mean ? What was the naturb 
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£658] of bis ownership? It was an absolute ownership, and as incident to it, there 
was an absolute power' of alienation ; and he confers upon his wife the same 
class of ownership, that is, an ownership with power of alienation. In this 
view, which I take to be the true one, she takes an absolute interest, an 
interest which upon her death, devolved upon her heirs and not upon the hairs 
of her late husband. 

We have been much pressed with a decision of the Bombay High Court, 
in the case of Hari Lai Pran Lai v. Bai Bewa, (1895) I. L. B.., 21 Bom., 376, 
where the language used was somewhat similar to that in the present case. 
There the Court held that the widow only took a limited and not an absolute 
interest. Whilst entertaining the greatest respect for the decisions of that 
tribunal they are not binding upon us, and moreover the language of that will 
is. in many respects, different from that in the present case. The whole of 
that will is not set out in the report, and though no doubt these are the words 
‘*Just as I am the owner of the property at present, in the same way my wife, 
Ujum, is the owner,** those words were regarded by the Court as qualified by 
other provisions in the will, provisions which we do not find in the will now 
before us. But even in that case the learned Judges expressed doubt as to 
the conclusion at which they arrived. I am unable to regard that case as 
governing the present ; the two wills are very different in their language and 
provisions. 

Having regard to the circumstances of the testator in this case — at the 
date of his will he had no children and no near relatives — it is not improbable 
that he should wish to give his wife an absolute interest in the property^ and 
in my opinion the language of his will has done so. 

The view taken by the Court below is right and the appeal must be 
dismissed with costs. 

Haopherson, J. — I am of the same opinion. 

Hill, J.-I am also of the same opinion. 

Appellants’ Attorneys : Messrs. M. C. DuU and Son, 

Respondent’s Attorney : Babu Prya Nath Sen, 

F. K. D. Appeal dismissed. 


NOTES. 

[ The word * malik ’ genoraUy indicates an inheritable and alienable estate, unless the 
context showed a different meaning : — (1907) 30 All., 84 ; (1909) 14 C.W.N , 458 ; (1906) 29 
All., 217 ; (1900) 6 C.W.N., 300 ; (1906) 8 Bom. L.R., 482. 

See also (1901) 28, Cal., 517 at 529 ; (1903) 5 Bom. L.R., 334 ; (190S) 8 C.L.J., 369 ; 
(1902) 30 Cal., 20. ] 
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[664] CRIMINAL APPEAL. 

Ihe 30lh March, 1900. 

Present : 

Mr. Justice Pkinsep and Mr. Justice Stanley. 

Queen-Empress 

versus 

Sonai Mugh Appellant* 

Chittagong Hill Tracts, Conviction of offences committed within — Appeal 
from — Jurisdiction of High Coutt to hear such appeal — Chittagong 
Act {XXII of I860), s. 1— Penal Code {Act XLV of 1860), 
ss. 379 and 457. 

There is no jurisdiction in the High Court to hear appeals in respect of sentences passed 
on conviction of oflencos committed within the districts known as the Chittagong Hill Tracts. 

In this case the accused, who was an inhabitant of Banarban, zillah Chittagong 
Hill Tracts, was convicted and sentenced by the Commissioner of Chittagong 
on the 17th of November 1899 under ss. 457 and 379 of the Penal Code. 

Against this conviction and sentence the accusd preferred an appeal from 

jail. 

The judgment of the Court (Ppinaep and Stanley, JJ.) was as follows: — 
By zVet XXII of 1860, s. 1, the tracts of country described in the schedule 
to that Act and known as the Chittagong Hill Tracts were removed from the 
jurisdiction of the existing Civil and Criminal Court. Consequently the Court 
of Sudder Dewany Adawalut had no jurisdiction to hear appeals in respect of 
sentences passed on conviction of offences committed within those districts. 
Jurisdiction has not since that date been given either to the Sudder Court or 
to the High Court. There is, therefore, no jurisdiction in the High Court to 
hear this appeal. It is accordingly rejected. 

D. S. Appeal rejected. 


* CnCminal Appeal No. 876 of 1899 against the order passed by F. R. S. Collier, Esq., 
C'ommissioncr of Chittagong, dated the 17th of November 1899. 
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[683] OEIMINAL REVISION. 

The 9th Febniary, 1900. 

Present : 

Mr. Justice Prinsep and Mr. Justice Stanley. 

Khan Baputi Dewan and others Petitioners 

versus 

Bispati Pundit Opposite Party*. 

Coxv, Slaughter of — Open veraxidah — Annoyance to residents of locality — Open 
placCy Meaning of — Residents or passengers — General Police Act [V of lH6l)^ 
s, 34 — Act for the Regulation of Police {Vlil of 1895), s. IS, being an Act ^ 
to amend Act V of 1861. 

The slaughtering of a cow in an open verandah, so as to cause annoyance to the residents 
of the locality, and in spi.eof their remonstrances is a breach of the law, being an act in an 
“ open place” within the terms of &. .34 of Act V of 1861 as amended by Act VIIT of 1895, 
The words “ open place ” coupled with ‘‘ road, street, or thoroughfare ” should not bo 
interpreted ejusdem generia. It seems rather that the addition of these words was intended 
to have a wider significance, and this is shewn by another amendment in the same section 
made at the same time in which the anno^Miice, etc., caused must be not to the residents 
and passengers, but to residents or passengers The intention of the Legislature was ti) 
extend the Act not only to passengers who would be on such a road, street, or thoroughfare 
but to residents, who are not passengers. 

In this case it appeared that at 4 P. M. on the 17th May 1899, the accused 
slaughtered a cow in an open verandah, so as to cause annoyance to the resi- 
dents of the locality and in spite of their rotiionatrances. The accued were tried 
and convicted by the Deputy Commissioner of Shibsagar on the 27th of June 
1899, under s. 34 of Act V of 1861, of slaughtering the cow in an open place 
and fined Rs 50 each, in default, eight days’ rigorous imprisonment. 

Moulvie Syed Shamsul Huda for the Petitioners. 

The judgment of the Court (Prinsep and Stanley, JJ.) was delivered by 

Prinsep, J. — The order in this case convicting the petitioners [656] has 
been passed under s. 34 of Act V of 1861, as modified by Act \II1 of 1895. It 
has been found that the petitioners have slaughtered a cow in an open verandah, 
so as to cause annoyance to the residents of tliat locality and in spite of their 
remonstrances. The learned pleader, who appears for the petitioners, contends 
that the slaughtering in this open verandah does not constitute a breach of the ^ 
law, not being an act " in an open place ” within the terms of s. 34 as amended, “ 
and he contends that the words *'opou place” coupled with " road ” “street,” or 
“thoroughfare,” must be interpreted ejusdem generis. We are not prepared to 
construe the law in this limited sense. It seems to us rather that the addition 
of these words was intended to have a wider significance, and this seems to be 
shewn by another amendment in the same section made at the same time, in 
which the annoyance, etc., caused must be not to the “residents and passengers” 
but to “residents or passengers.” We understand from this that the intention 
of the Legislature was to extend the Act not only to passengers, who would 

~ ^Crhidnal Revision, No. 863 of 1899, made against the order passed by H. C. BjAmes, 
Esq., Officiating Deputy- Oomrcissjfpner of Bhibsagar, dated 27th June 1899. - 
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be on such a road, street or thoroughfare, but to residents, who are not 
passengers. This rule is, therefore, discharged. 

D. 8. Sule disoharged. 


I 27 Cal. 6B6 ] 

The 1st February, 1900, 

Present : 

Mr. Justice Prinsep and Mr. Justice Stanley. 

Nakhi Lai Jha Petitioner 

versus 

Queen-Empress Opposite-Party. 

Security for good behaviour — Imprisonment in default of security Seferencs to 

Sessio7is Judge — Accused — Notice — Bight to he heard by pleader — Order 
of confirmation — Grounds for such order — Code of Criminal Procedure 
(Act Vof 1S98), ss, 110, 128 and 340. 

Where a reference is made to the Sessions Judge under s. 12S of the Code of Criminal 
Procedure, he is bound to give notice to the person concerned and also to hear his pleader, if 
he should be so represented. The term “accused” in s. 340 of the Code of Criminal Procedure 
applies to a person, who is liable under s. 123 of that Code to imprisonment in default of 
giving security. 

[6573 The Sessions Judge, in confirming the order of a Magistrate under s. 123 of the Code 
of Criminal Procedure in regard to the imprisonment of a person in consequence of his being 
unable to furnish the necessary security, is bound to find a special ground, on which the 
order is passed, having special reference to s. 110 of that Code. It is not sufficient where he 
only finds in general terms that it is for the interests of the community at large that such 
person should be bound over to be of good behaviour. 

On the 3l3t May 1899 the petitioner in this case was ordered by the Sub- 
Divisional Magistrate of Kishengunj to execute a bond for Its. 500 with one 
surety for the like amount for the maintenance of bis good behaviour for three 
years, under s. 110 of the Code of Criminal Procedure ; in default to suffer 
rigorous imprisonment for that period. The petitioner not being able to furnish 
, security, the matter was referred to the Sessions Judge of Purneah under s. 123 
of that Code. 

The Sessions Judge being of opinion that it was not necessary to give the 
petitioner notice, and that the petitioner was not entitled as of right to appear 
by pleader, upon the examination of the record alone passed the following order 
under s. 123 of the Code of Criminal Procedure. '' I find no reason to dissent 
from the Deputy Magistrate’s decision, that it is for the Interests of the 
community at large that the defendant should be bound over to be of 
good behaviour.” 

f Crimical Revision No. 866 of 1899, made ag^unst the order passed by F. MaoBlainOi 
Esq., Officiating Sessions Judge of Purneah, dated the 16th of August 1899. 
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Mr, Abdvr Rahim (with him Babu Pramatha Nath Sen) for Ihe Petitioner. 

The jadiJilieiit of the Court (PRINSEP and Stanley, JJ.) was delivered 
by 

Prinaep, J. — The rule must be made absolute on both the grounds stated. 

This is a reference to the Sessions Judge under s. 123 of the Code of 
Criminal Procedure, the person bound over to give security for good 
behaviour not being able to furnish security, and being in consequence 
liable to imprisonment, under the Magistrate’s order, for the term of three 
years, subject to confirmation by the Sessions Judge. We have no doubt that, 
on hearing such a reference, the Sessions Judge is bound to give notice to the 
person concerned and also to hear him by [658] pleader, if he should be so 
represented. The Sessions Judge in his judgment seems to think that this was 
unnecessary, and that it was only, if he thought that there were good grounds 
for requiring a pleader to appear before him, that he was bound to allow such 
appearance. Section 340 of the Code of Criminal Procedure declares that 
every person accused before a Criminal Court may of right be defended by a 
pleader, and the term accused ” in that section has been held to apply to a 
person situated as the petitioner in the matter before us. In the next place, 
the Sessions Judge, in confirming the order of the Magistrate in regard to the 
imprisonment of the petitioner in consequence of his being unable to furnish the 
necessary security, was bound to find a special ground, on which the order is 
passed, having special reference to s. 110. He has only found in general terms 
that it is for the interests of the community at large that the defendant should 
be bound over to be of good behaviour. That is not a sufficient finding. The 
order of the Sessions Judge must, therefore, be set aside, and he is directed to 
hear the reference in accordance with law. 

D. S. Reference remanded. 


NOTES. 

XNotice should be given (1903) 26 All., 376 ; (1900) 26 Cal., 660 ; (1910) 7 M.L.T., 202.] 


* [27 Cal. 658] 

The 7th Fehrxiary, 1900. 

Present : 

Mr. Justice Prinsbp and Mr. Justice Stanley. 


Har Eishore Dass and others Petitioners 

versus 

Jugul Chunder Kabyarathna Bhuttacharjee Opposite- Party. 


Conviction of accused — Further inquiry — Offence not charged— Other 
Persons not before Magistrate — Code of Criminal Procedure {Act 
V of 1898), ss. 203, 204 and 437 — Penal Code, ss. 144 and 426, 

On a complaint made to the Deputy Magistrate he convicted one of the accused H, of 
mischief. On application made to the Sessions Judge he directed a further inquiry to be 
made by the Magistrate into another offence, under s. 144 of the Penal Code, in respect of 

* Criminal Revision No. 682 of 1899, made against the order passed by D. N. Mi^r, 
Esquire, Officiating Bessions Judge of Tipperah, dated the 6ih of October 1899, ’ 
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no chargo of any such offence having been made at any time against him. The Sessions 
Judge also directed a further inquiry against other persons, who apparently were mentioned 
in the complaint, but who had not been summoned to appear before the Magistrate. 

Heldj that the order of the Sessions Judge was without jurisdiction, not being within 
the powers described by s. 437 of the Code of Criminal Procedure. 

[659] In this case it appeared that on a complaint made to the Deputy 
Magistrate of Tippera, he, on the 15th of August 1899, convicted H, on© of the 
accused, of mischief under s. 426 of the Penal Code and sentenced him to pay 
a fine of Rs. 30, and in default to undergo rigorous imprisonment for fifteen 
days. On application being made to the Sessions Judge of Tippera, he, on the 
5th October 1899, directed the District Magistrate to cause further inquiry to 
be made into the complaint under s. 144 of the Penal Code against iT, no 
charge of any such offence having been made at any time against him, and 
under ss. 144 and 426 of the Penal Code against certain other persons who 
apparently were mentioned in the complaint, hut who had not been summoned 
to appear before the Magistrate. 

The judgment of the Sessions Judge was as follows : — 

1 am of opinion that the Deputy Magistrate has dealt with the case rather too lightly* 
He believes the complainant’s case to bo true, but he has convicted only the accused No. 1 
under s. 4t26 of the Penal Code, and gives no reason why ho should not be tried for the offence 
of being a member of an unlawful assembly. At dead of night, the accused oame with a 
number of lathials armed with deadly weapons and forcibly broke down a but erected by the 
complainant sometime before without any objection. The Deputy Magistrate has refused 
to take any action against the accomplices of the accused No. 1, though it is cloar upon the 
evidence that they were as much responsible as the accused No. 1 for the unlawful assembly 
and mischief. I therefore direct that the District Magistrate do cause further enquiry to be 
made by himself or by some Magistrate subordinate to him into the complaint under s. 144, 
Penal Code, against Har Kishorc Das, and under s. 144 and s. 426, Penal Code against 
Kamini Kishore Das, Sobod Ali and Motboor Singh. 

Babu Oobind Chunder Das for tlio Petitioners. 

The judgment of the Court (Peinsep and Stanley, JJ.) was delivered by 

Prinsep, J.— On a complaint made to the Magistrate he convicted one of 
the petitioners, Har Kishore Dass, of mischief and sentenced him to fine. On 
application made to the Sessions Judge he directed a further inquiry to be made 
by the Magistrate into another offence, viz,, under s. 144 of the Penal Code in 
respect of Har Kishore Dass, no charge of any such offence having been made 
at any time against him. The Sessions Judge has also directed a further inquiry 
against other persons who [660] apparently were mentioned in the complaint, 
but who had not been summoned to appear before the Magistrate. 

In our opinion the order of the Sessions Judge is without jurisdiction not 
being within the power described by s. 437. The complaint had not been 
dismissed under s. 203 or sub-s. (3), of s. 204 of the Code of Criminal Procedure^ 
inasmuch as on that complaint Har Kishore Dass had been convicted, nor was 
this a Case in which any accused person had been discharged, because Har 
Kishore Dass had never been tried for any offence except that of mischief, and 
in regard to the other petitioners, they had never been before the Court at all. 
It may be that proceedings can be taken against all these persons. That, how- 
ever, is a matter for the discretion of the Magistrate, hut it is nob one, on which 
the Sessions Judge can under s. 437 of the Code of Criminal Procedure direct 
the Magistrate to proceed. The order for further inquiry is accordingly set 
aside and the rule is made absolute. 

D. S. Biile made absolute. 
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[In Bomb’s Oriminal Procedure Code 1898'(I Bdni 1913), p. 436 sec. 739, this decision is 
eritioised at length. ] 


[27 Cal. 660] 

The 30th January, 1900. 

Present : 

Mr. Justice Pbinsep and Mr. Justice Stanley. 

Jatu Sing and others Petitioners 

versus 

Mahabir Singh Opposite Party.* 

Theft, Charge of — Conviction — Appeal — Acquittal of theft — Conviction 
of offence ofdiferent character, legality of — Code of Criminal 
Procedure {Act V of 1898)^ s, — Penal Code {Act 

XLV of 1860), ss. U3and 379. 

The accused were convicted of theft : that was the only charge which they were called 
upon to answer. In appeal the District Magistrate held that no theft had been committed, 
but he convicted accused of being members of an unlawful assembly. Held, that on the 
trial the accused wore called upon to answer only a charge of theft, they were never called 
upon to answer any other charge, and they therefore could not fairly be convicted on their 
appeal of an offence of an entirely different character. 

It is on the proceedings taken before the Magistrate that the facts constituting an 
offence for which a trial is held, are made known to the accused and the law is applied by 
the Magistrate to the facts established, so as to constitute the charge which the accused is 
called upon to answer. 

1661] It therefore cannot be said that suilicient notice was given to the accused because 
mention of s. 147 of the Penal Code (rioting) together with theft was made in the final report 
of the Police, as the offences considered to have been established, and that the accused must 
have been made acquainted with such report. 

In this case the Sub-Deputy Magistrate of Bath convicted the accused on the 
27th June 1899 of theft : that was the only charge which they wore called upon 
to answer. The accused appealed to the District Magistrate of Patna, who, 
on the 17th July 1899, held that no theft had been committed by the accused, 
but he at the same time convicted them of being members of an unlawful 
assembly under s. 143 of the Penal Code. 

Mr. K. N. Sen Gupta for the Petitioners. 

The judgment of the Court (Prinsep and STANLEY, J J.) was delivered 
' by ^ 

Prinsep, J. — In this case the Magistrate convicted the petitioners of 
theft, and that was the only charge which they were called upon to answer. 

In appeal the District Magistrate has held that no theft was committed^ 
but, at the same time, he has convicted the accused of being members of an 
unlawful assembly. That, however, was an offence of which they had never 
been accused, and regarding which they had not been called upon to enter on 
their defence, and it was, moTtovtr, an cflence of an entirely different character 
from that of theft, for which they had been tried. 

* Criminal BeviBion No. 837 of 1690, made against the order passed by H. L. Mesurier, 
^eq., District Magistrate of Patna, dated the 17th of July 1899. * 


13 OAL.— 134 
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In his explanation, the Joint Magistrate, who is in charge of the ofiEioe 
of District Magistrate, has stated that snfiicient notice was given to the accused 
because mention of s. 147 of the Penal Code (rioting) together with theft was 
made in the final report of the Police, as the offences considered to have been 
established, and that the accused must have been made acquainted with such 
report. We do not see how this applies to the present case. It is on the 
proceedings taken before the Magistrate that the facts constituting an offence 
for which a trial is held are made known to the accused, and the law is applied 
by the Magistrate to the facts established so as to constitute the charge which 
the [662] accused is called upon to answer. Here, on the trial, the accused 
were called upon to answer only a charge of theft. They were never called 
upon to answer any other charge, and they therefore could not fairly be convicted 
on their appeal of an offence of an entirely different character. The conviction 
and sentence will therefore be set aside, and the fines, if paid, refunded. 

D. S. 


NOTES. 

[ See also (1910) 7 M.L.T. 202.] 


c 27 Cal. 662 ] 

The 26th January, 1900. 

Present : 

Mr. Justice Prinsep and Mr. Justice Stanley. 

Queen-Empress 

versus 

Iman Mondal Petitioner.’* 

Proceedings for taking security for good behaviour — Discharge of 'person 
called upon — Further inquiry. Power to order, in stich 
proceedings — Code of Criminal Procedure 
(Act Vof 1698), ss. 110 and 437. 

A further inquiry cannot be made into the case of a person against whom proceedings 
under s. 110 of the Code of Criminal Procedure have been taken and who has been discharged. 
If it be considered by the Magistrate that it is nece.ssary to institute further proceedings, 
hfl is competent to do so under the law, on fresh information received. 

The further inquiry which can be ordered under s. 437 of the Code of Criminal Proce- 
dure is into a complaint which has been dismissed or into the case of any accused person 
who has been discharged. 

Proceedings under s. 110 of the Code of Criminal Procedure cannot be regarded as on a 
complaint, nor can they be regarded as a case in which any accused person has been dis- 
charged, for the terms ** accused person’’ and ** discharged’* in s. 437 of the Code of 
Orimii^ Procedure, clearly refer to a person accused of an offence who has been discharged 
irom a charge of that offence within the terms of Chapter XIX of the Code. 

* Criminal Revision No. 809 of 1899, made against the order pas^ by B. 0. Sen, Esq., 
District Magistrate of Bogra, dated the 5th of September 1899. 
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In this case proceedings under s. J 10 of the Code of Criminal Procedure 
were instituted against the petitioner, who was tried and released by the Deputy 
Magistrate of Bogra on the 5th September 1899. A further inquiry was made 
into the matter under s. 437 of the Code by the District Magistrate of Bogra, 
who, on the 30th September 1899, ordered the petitioner under s. 118 of the 
Code to execute a bond for Bs. 200 with two sureties for Es. 200 each for his 
good behaviour for one year. 

Babu Sarat Chunder Boy Chowdhry for the Petitioner. 

[663] The judgment of the Court (Prinsep and Stanley, JJ.) was 
delivered by 

Prinsep, J. — The order for further inquiry in this case purports to have 
been made under s. 437 of the Code of Criminal Procedure, and it relates to 
proceedings taken under s. 110, requiring the petitioner to give security for good 
behaviour. Section 437, which is the only Jaw authorizing a Magistrate to reopen 
proceedings in which a person has been discharged or released,'* does not 
relate to a case of this description. The further inquiry which can be ordered 
under s. 437 is into a complaint which has been dismissed or into the case of 
any accused person who has been discharged. A reference to the definition of 
complaint will show that it relates only to the commission of an offence, and 
an offence means any act or omission made punishable by any law for the time 
being in force ; so that proceedings under s. 110 of the Code of Criminal Proce- 
dure cannot be regarded as on a complaint. Nor can they be regarded 
as a case in which any accused person has been discharged, for the terms 
** accused person " and ** discharge ’* in s. 437 clearly refer to a person accused of 
an offence who has been discharged from a charge of that offence within the 
terms of Chapter XIX of the Code of Criminal Procedure. The order must 
therefore be set aside. If it be considered by the Magistrate that it is necessary 
to institute further proceedings, he is competent to do so under the law on fresh 
information received. 

D. S. 

NOTES. 

[This was not followed in (1911) 35 Bom., 401 ; (1901) 24 All., 148 ; (1913) 36 All., 147, 
but was followed in (1914) 24 I.G., 843 (Butma) ; (1909) 33 Mad., 85.] 
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[27 Oal. 668] 

APPELLATE CIVIL. 

The 4th May, 1900, 

Present : 

Mr. Justice Ghose and Mr. Justice Harington. 


BhekdhariLal and others Defendants 

versus 

Badhsingh Dudharia and others Plaintiffs.’*' 


Landlord and Tenant — Lease — Suit for account — Principal and Agent, 

relationship oj — Set off — Bent set off against advajices — Suit for rent — 
Limitation Act (XV of 1877), Arts, 85, *i9, Sch II. 

[664] The plaintiffs executed a lease for nine years in favour of the defendant No. 1 at 
a fixed annual rent payable by instalment. The defendant under instructions from the 
plaintiffs paid from time to time Government revenue, cesses, expenses of litigation, &c., on 
their behalf, and u.scd to set off those sums against the rent due to them under the lease ; no 
sum of money by way of advance or otherwise from the plaintiffs ever came into the hands 
of the defendant. After the expiry of the lease* the plaintiffs instituted this suit against the 
defendant for an account : 

Held, that the suit for an account was not maintainable ; the relationship between the 
parties as created by the lease was simply that of landlord and tenant, and the only relief 
which the plaintiffs could have properly asked for was a decree for rent, if any was still due. 

On the 25th of September 1885 the plaintiffs executed a lease for nine 
years in favour of the defendant No. 1 as the head of a joint Mitakshara family, 
at an annual rent of Bs. 1,400, payable by fixed instalments, and they 
received Rs. 700 from the defendant by way of security for due performance 
of the contract. The defendant, under the direction of the plaintiffs, paid from 
time to time Government revenue, public cesses, cost oi gilandazi or embank' 
ments, expenses of litigation, &o., on behalf of the plaintiffs, and used to set off 
those amounts against the rent due to them under the lease ; and the defendant 
never received any money from the plaintiffs by way of advance or otherwise. 

The term of the lease expired on the 30th of Bhadra 1301 F. S. (15th of 
September 1894). 

On the 29th of July 1897 the plaintiffs instituted this suit for an account 
in respect of the leased property alleging that there was a relationship of prin- 
cipal and agent between the parties, and prayed for a decree for Rs. 1,364-7-9 
with interest and costs, the defendants failing to render such an account. 

• The defendant pleaded that the relationship bet\Veen the parties being only 
that of landlord and tenant, the suit for an account would not lie ; that the 
payments of Government revenue, &c., were made with the permission of the 
plaintiffs; that no relationship of principal and agent ever existed between them ; 
and that the suit was barred by limitation under the Bengal Tenancy Act. 

The Court of First Instance dismissed the plaintiffs* claim, holding that 
the suit for an account was not maintainable, and it being really a suit for rent 
was barred by limitation. 

* Apptjal from Order l»o. US of 1899, against the order of J. Knox^Wight, Esq., District 
Judge of Patna, dated the 23rd of December 1898, reversing the decree of Babu Upendra 
Chunder Mulliek, Subordinate Judge of that District, dated the 17th of August 1898. 
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[665] The District Judge, on appeal, set aside the order of the first Court. 
He held, relying upon the case of Narstngh Narain Singh v. Lukputty Singh, 
(1879) I. L. B., 5 Gal., 333, that the plaintiffs were equitably entitled to a 
rendition of account, as the relationship of principal and agent was established 
between the parties, there having been a sort of running account ” between 
them ; and he accordingly remanded the case to the original Court to be tried 
on its merits. 

Against this order of remand the defendants appealed to the High Court. 

Babu Karuna Sindhu Mtikerjee and Babu Surendra Nath Ghosal, for the 
Appellants. — This being really a suit for rent, it is barred by limitation. The 
plaintiffs have purposely framed the suit as one for an account, and not for 
rent, in order to save the limitation. The case of Narstngh Narain Singh v. 
Lukputty Singh, (1879) I. L. E., 5 Cal., 333, relied upon by the lower Court, 
is distinguishable from the present one. That case involved the question of a 
mortgage, and the suit was for possession of the demised property and for 
an account. 

The Art. 89, Sch. II of the Limitation Act, contemplates reciprocal obliga- 
tions or duties, and is therefore not applicable to the present case where the 
transactions were only one sided. This being clearly a suit for arrears of rent 
is barred under the provisions of the Bengal Tenancy Act. 

Babu Promoiho Nath Sen (with him Babu Saroda Charan Miiter) for the 
Bespondents. — This suit was within time under Art. 89, Sch. II of the Limita- 
tion Act. If the defendant hold my money in his hands, he was liable to render 
me an account. He was not a mere tenant but he also acted as my agent, and 
is accountable to me for paying Government revenues, cesses, &c., on my 
behalf. [Ghose, J. — Is there any statement in your plaint showing that the 
defendant occupied the position of an agent?] I don’t find any such statement 
in the plaint. In the case of Narsingh Narain Singh w, Lukputty Singh, (1879) 
I. L. B., 5 Cal., 333, there was a piayor for an account, and therefore it was 
rightly relied upon by the [ 666 ] District Judge. And the finding of the lower 
Court being that there was a current account between the parties, Art. 85, Sch. 
II of the Limitation Act may also apply to this case. 

Babu Saroda Charan Mitter following. — The only question is whether a 
suit for an account is maintainable. It appears that there was a subsequent 
arrangement betw'een the parties that the defendant should pay Government 
revenue, cesses, c'kc., on behalf of the plaintifl’s, as admitted in his written 
statement, and as a matter of fact the defendant did make such payments 
from time to time. It is a case of an ordinary bailee having my money in his 
hands. Upon those admitted facts the suit for an account would lie, and this 
appeal should be dismissed. 

The judgment of the Court (Ghose and Harington, JJ.) was delivered by 

Ghose, J. — This is an appeal against a judgment of the District Judge of 
Patna, by which a suit instituted by the, plaintiffs was remanded to the Couft 
of First Instance for the purpose of an account being taken from the defendant. 

The facts out of which the suit arose are shortly these. The plaintiffs 
executed a ticca lease for nine years, commencing from the year 1293, and 
ending in the year 1301 F. S., upon an annual rent of Bs. 1,400, Es. 700 
being deposited by the defendant, the lessee, by way of security in the hands 
of the lessors, with this stipulation, that the amount should be applied towards 
the rent of the last year of the lease, namely, 1301. 

The plaintiffs’* case, as set out in the plaint, is that, after the expiration 
of the period for which the ticca was given, they called upon the defend«int for 
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an account of the collections of the annual rent and the payments made by 
him ; but the defendant failed to comply with the requisition, and therefore 
they (the plaintiffs) are entitled to sue for an account in connection with this 
ticca transaction from Assin 1293 to Bhadra 1301; and they pray that in 
default of the defendant rendering such account, a decree may be given to them 
(the plaintiffs) for Bs. 1,364-7-9. 

It will be observed, on a reference to paragraphs 6 and 7 of the plaint, that 
the plaintiffs treat the defendant as servant from the [667] year 1302, and also 
allege some agency or other in him (the defendant), in regard to the collection 
of arrears of rent from the raiyats antecedent to the execution of the ticca 
lease in question. But as regards any money due in connection with such 
agency or agencies the plaintiffs distinctly state they would bring a separate 
suit for the same. 

We should desire here to state that in the schedule annexed to the plaint, 
showing how the sum of Es. 1,365-7-9, which the plaintiffs sue for, in default 
of the defendant rendering an account, is arrived at, we find that the sums on 
the credit side are only sums made up of the rent due from the defendant 
under the ticca lease, no other sum of money by way of advance or otherwise 
on the part of the plaintiffs being set out ; and on the other side of the account 
in the schedule are put down items of expenses by way of Government 
revenue, road cess, and certain other items, which the defendants paid on 
plaintiffs' account. 

The defendant in answer to this suit pleaded, in the first place, that the 
suit was barred by limitation, and, in the second place, be contended that a 
suit for an account was not sustainable against him; and he further stated that, 
with the permission of the plaintiffs, he (the defendant) used to pay into the 
Collectorate revenue and road cess, and he also paid the expenses in connection 
with certain litigation in which the plaintiffs were concerned, and that the 
said items of expenditure had been set off against the rent payable to the 
plaintiffs ; and he went on to say, with reference to the account filed by the 
plaintiffs, that the latter had not deducted certain items of expense which he 
(the defendant) had met on plaintiffs' account, and that the account filed by 
the plaintiffs was incorrect. 

The Court of First Instance, with reference to these pleadings, held that 
no suit for an account could be sustained, and that the only relief which the 
plaintiff's could have asked for was recovery of rent, which relief was barred 
by the law of limitation. 

This judgment, however, has been set aside by the District Judge on 
appeal. He seems to find that there was a sort of running account between the 
parties, and in reference to this particular matter, what be says is as follows : 
** So far of course the deed showed merely the relationship of landlord and 
tenant. But [ 668 ] the parties by their acts went a good deal beyond this. 
Defendant No. 1 used to pay Government revenue, and the expenses of litiga- 
tion and the costs of gilandazt or embankments, &c., <ko. In this way there 
was a sort of running account between the plaintiff' and the defendant No. 1. 
That this was clearly understood by the parties is proved by the defendant’s 
own defence.” And then he holds that the plaintiffs are entitled to call upon 
the defendant for an account, and that the suit having been brought within 
thre^ yeai s from the end of the year 1301, when the thika pottah terminated, 
is not barred by the law of limitation, but that if a suit for rent had been 
brought, it would certainly have been so barred. In this view of the matter 
the learned Judge remanded the case to the Court of First Instance with a 
view that the defendant might be called upon to render an account. 
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In second appeal by the defendant it has been contended that, accepting 
the facts as found by the* District Judge, no suit for account could be maintained 
against the defendant ; and we think this contention is correct. The relation- 
ship between the parties, as created by the thika potiahf to which we have 
already referred, was simply that of landlord and tenant ; and that being so, 
the only relief that the plaintiffs primd facie wore entitled to ask for was a 
decree for rent. But then, it is said, that by reason of the subsequent conduct 
of the parties, the relationship, as created by the thika potiah, underwent con- 
siderable alteration, so as to make the defendant liable to render an account to 
the plaintiffs in respect of the rent which he (the defendant) had been retaining 
in his hands (for that is the way in which it is put on behalf of the plaintiffs) 
and in respect of the disbursement which he (the defendant), as agent of the 
plaintiffs, had been making on their behalf. Now the facts on which the con- 
clusion arrived at by the District Judge is based, and upon which also the learn- 
ed vakil for the respondent has placed considerable reliance, are those to 
which we have already referred, namely, that the defendant used to pay Govern- 
ment revenue and expenses of litigation and cost of qilandazi ; and the 
question, which here arises, is, whether, by reason of these circumstances, 
there was the relationship of principal and agent created between the parties, 
such that in the event of the defendant not paying the rent due to the plaintiff, as 
it fell [669] due year after year, they could, after the termination of the thika 
in the year 1301, call upon the defendant for an account. Now referring back 
for a moment to the written statement of the defendant, this is how he puts 
his defence, namely, that with the permission of the plaintiffs he (the defend- 
ant) bad been paying on their account revenue and road cess into the Collector- 
ate, and also litigation expenses ; and that these sums of money which he 
thus paid were set off against the rent payable to the plaintiffs ; or, in other 
words, that by reason of the payments that he made from time to time under 
the direction of the plaintids, the whole of the rent had been discharged. And 
that is really the footing upon which the defendant has been found by the 
District Judge to have been acting, and nothing more, namely, that under an 
arrangement come to between the parties, subsequent to the grant of the thika, 
the defendant had been paying, on account of the plaintiffs, certain sums of 
money by way of payment of the rent due to the plaintiff. We think that the 
facts that have been found by the District Judge, even if accepted as thoroughly 
correct, do not entitle the plaintiff to call upon the defendant for an account, 
and that the only relief which the plaintiffs could have properly asked for was 
a decree for rent against the defendant, if such rent was still due. If they had 
brought such a suit the defendant might have pleaded the payments made by 
him as discharging either wholly or partly the rent due to the plaintiffs ; but 
that is not the present case. 

In the view that we have just expressed, we think that the suit for an 
account is not maintainable. The result is, that this appeal must be allowed, 
and the suit dismissed with costs in all the Courts. 

B. D. B. Appeal allowed. 
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[670] The 23rd November, 1899 and 2nd March, 1900. 

Present : 

Mr. Justice Macpherson and Mr. Justice Stevens. 

Ganga Das Seal Judgment-debtor 

versus 

Yakub All Dobashi and another Decree- holder.* 

Appeal — Civil Procedure Code {Act XIV of 1882)^ ss. 2, 232, 244, cl. (c ) — 

Civil Procedure Code Amendment Act {VII of 1886) — Application by 
transferee from legal representative of decree -holder — Question relating 
to execution, discharge, satisfaction or stay of execution of decree — 
Parties to suit — Legal Representative — Meaning of the terms 
" transferee*’ and “representative” — Decree — 

Administrator of estate. 

Any person who, at the time of the execution of a decree, is a transferee within the 
meaning of s. 232 of the Code of Civil Procedure is a reprp^en^^tive of the decree-holder 
within the meaning of a. 244, cl. (cj, of the Code ; and the term representatives in that 
section includes subsequent transferees as well a.s those who purchased directly from the 
person who obtained the decree. 

An order of a Court executing a decree doterniining whether an alleged transferee from 
a decree-holder or from his legal representative is or is not the representative of the decree- 
holder within the meaning of s. 244, cl. (c), of the Code of Civil Procedure, is an order under 
that section and therefore a decree, and an appeal lies from such order. 

Dwar Buksh Sirkar v. Fatik Jali, (1898) I. L. R., 26 Cal., 250 ; and Badri Narain v. Jai 
Kishen Das, (1894) 1. L. R., 10 All., 483, followed. 

One Abdul Rahaman obtained a money decree against one Ganga Das Seal 
in 1896, and on his death, his son, Fazal Rahaman, was appointed sole ad- 
ministrator to his estate. Fazal Rahaman applied for execution of the decree 
on the 11th June 1898. The judgment-debtor raised several objections, which 
were heard and rejected on the 6th August. 1898. On the Bbh August, 1898, 
the present apxdicant, Yakub Ali Dobashi, applied for an order to substitute 
him in the place of Fazal Rahaman and to allow him to execute the decree. It 
was alleged that the decree had been transferred to the applicant by Fazal Baha- 
[671] man by a kobala, dated the 5th August 1898. Tlie judgment-debtor 
objected to the application on the grounds : (1) That the alleged transfer of the 
decree was a fraudulent and benami transaction, made with a view to defeat 
and delay the execution of a decree, which he himself had obtained against the 
decree- holder, and (2) that the estate of the decree-holder having been vested in 
a Receiver appointed by Court, Fazal Rahaman was not competent to transfer 
tbe decree. 

The Munsif on the evidence hold that tbe alleged transfer of the decree was 
not bond fide, and without entering into the question raised by the second 
objection dismissed the application for substitution. 

An appeal was preferred to the District Judge from the decision of the 
Muixpif. On behalf of the judgment-debtor, respondent, it was contended that 
no appeal lay. The District Judge overruled this preliminary objection, holding 

* Appeal from Appellate Order No, 79 of 1899, againnt the order of G. Gordon, Esq., 
District Judge of Chittagong, dated the 23rd of December 1898, reversing the order of Babu 
Tincowi^ Chowdhry, Munsif of Chittagong, dated the 10th of September 1898. 
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^hat an appoaldid lie to him. On the merits he held that there was no reason 
to find that the alleged transfer of the decree was a paper transaction and he 
allowed the application without considering or referring to the second objection 
raised by the judgment-debtor in the first Court. 

The judgment-debtor, Ganga Das Seal, appealed to the High Court. The 
•appeal came on for hearing before Macpherson and Stevens, JJ., on the 
23rd November 1899. 

Babu Jatra Mohan Sen for the Appellant. 

Moulvi Serajul Islam for the Respondents. 

Cur. ado. vuU. 

March 2, 1900.— The judgment of the High Court (Macpherson and 
Rtevens, JJ.) was as follows : — 

Abdul Rahaman, having obtained ad<3cree for money against the appellant, 
died before the decree was executed, h'a/al Rahaman, the administrator of 
his estate, put the decree in execution and then transferred it by assignment 
in writing to Yakub Ali Dobashi, who applied to have his name put on the 
record as decree-holder and to execute the decree. The Munsif on the appel- 
lant's objection rejected the application, holding on the evidence adduced by 
the parties that the alleged transfer was a [672] sham and collusive transac- 
tion. Yakub Ali Dohashi appealed, and District Judge, finding that there was 
a good transfer for consideration, reversed the Munsif 's order and allowed the 
application. 

This appeal is preferred by the judgment-debtoi against the order of the 
District Judge, and his contention is that the Judge acted without 
jurisdiction in reversing the Munsif s order, as there was no right of appeal 
against that order. 

We think this contention fails. In our opinion the case comes under 
s. 244 of the Civil Procedure Code and the Munsif 's order is a decree 
according to the definition of that term in s. 2 of the Code. The Allahabad 
Court held in Badri Narain v. Jai Ktshen Das, (1894) I. L. R., 16 All., 
483, that a person who purchased a decree from the person m whose 
favour the decree was made is his representative, within the meaning 
of clause (c), a. 244, and that the order of the execution Court determining 
whether he is or is not such a representative, if that question arises, is an 
order under s. 244 and therefore a decree. 

This Court came to the same conclusion in Dwar Buksh Sirkar v. 
Fatih Jali, (1898) 1. L. R., 20 Cal., 250. In the present case the decree was 
purchased, not from the person who obtained it, but from his legal ropre.sont- 
ative, the person who was administering his estate. We think the purchaser 
is qua the decree as much the representative of tlie person who obtained the 
decree, as if he had purchased it directly from him. 

It is argued that although the term “representatives ” in section 244 msiy 
include a purchaser direct from the person who obtained the decree, and wlio 
was necessarily a party to the suit, subsequent transferees would not be 
included in the term. We see no reason for any such distinction. If the term 
** representatives ” in cl. (<?), s. 244, includes a transferee at all, it includes, we 
consider, any person who is at the time of execution a transferee within the 
meaning of s. 232. This was the conclusion arrived at in the Allahabad case 
cited above, and wo adopt without repeating the reasons given in that 
case. If the [673] transferee of the decree to whom the provisions of s. 232 
would apply is not,* qua the decree, the representative of the person, who origin- 
ally obtained it, within the meaning of s. 244, the result would be thi% ; that 
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in no case in which a decree had been transferred could any question relating 
to the execution, discharge or satisfaction of the decree, or to the stay of 
execution thereof ho determined under s. 244 as between the transferee and the* 
judgment-debtor, although the transferee is the decree- holder, as that term is 
defined in the Code, and the person who is entitled to execute the decree. 
Obviously, we think, this was not the intention of the Legislature in enacting 
8. 244 and the addition made thereto by Act VII of 1888. 

We hold, therefore, that an appeal did lie to the District Judge. The 
appellant cannot question in second appeal the Judge’s decision that there was 
in fact a transfer for consideration. It was, however, contended in the first 
Court that Fazal Rahaman hed no power to make the transfer, even if he did 
make it, as the estate was at the time of the transfer vested in a Receiver ap- 
pointed under an order of Court. The first Court, holding that there was in fact 
no transfer, did not go into this question; but the District Judge before reversing 
the order ought to have determined it. 

If the estate was at the time of the transfer vested in a Receiver duly ap- 
pointed, and the decree appertained to the estate, Fazal Rahaman had appar- 
ently no power to transfer the decree. We do not know what the facts on this 
point are. They must be determined by the Judge. His order must be se 
aside and the case sent hack in order that he may determine them and disposo 
of the case accordingly. The cost of this appeal will abide the result. 

M. N. R. Case remanded. 


[674] The 25th May, 1900. 

Present : 

Mr, Justice Ghose and Mr. Justice Harington. 

The Secretary of State for India in Council Defendant 

versus 

Mohiuddin Ahmad Plaintiff.^ 

Income-Tax Act {II of 18b6), ss. 5, 4, 5 — Religious Endowment — Sajjadana-- 
shin — Khankah — Liability of the Sasseram Sajjadanashin to pay Income- 
tax — Assessment of Income-tax — Exemption from assessment — 

• “ Salary * ' — Remuneration — Maintenance — Position of 

Sajjadanashin as distinguished from that of 
Mutwalli — Wakf — Farrukhsyari 
property. 

The Sajjadanashin of the Sasseram Khankah is not liable to be assessed with inoome* 
tax un/ler the provisions of Act 11 of 1886, in respect of such moneys as he draws from the 
Khankah properties for the purpose of his own maintenanoe and that of his family. 

* Appeal from Appellate Decree No. 1372 of 1898, against the decree of F. H. Harding, 
Esq., District Judge of Bhahabad, dated the 13th of April 1698, a'ffirming the decree of 
MoulviaAli Ahmed, Munsiff of Sasseram, dated the 16th of July 1897* 
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The position of the Saijadanashin discussed, and distinguished from that of a Mutwalli, 
Semble, — The maintenance of the Sajjadanashin of the Basseram KhanJcah is a part of 
the purpose for which the Khankah was established. 

Mohiuddin v. Sayiddin, (1893) I. L. R.. 20 Gal., 610 ; Piran v. Abdool Karim, (1691) 
I. L. B., 19 Oal., 203, referred to. 

The plaintiff is the Sajjadanashin (Superior) of an old endowment known as 
Sasseram Khankah founded by Shah Kabir Dervish in the early part ot the 
eighteenth century. In 1717 the Emperor Farrukhsyar, by a Firman, granted 
several villages in Pergunnah Sasseram (known as Farrukhsyari properties) as 
a free gift in perpetuity, for the purpose of defraying the expenses of the 
Khankah, to Shah Kabir Dervish, to descend to his heirs in succession. 

The material portion of the grant was to this effect : — 

** In this auspicious time the illustrious drin'in is promulgated. By it one lac of dams 
out of Pergunnah Huvclee Sasseram in Subih B^har, amounting to 1,197 rupees more or 
less, are granted as altumgha, * * * * to defray the expenses of the Khankah of Shah 

Kabir Dervish. * * * [675] Let all the Imperial officers, now and hereafter, leave the 

above dams in his possession for generation after generation and descendant after descendant, 
and consider them in every respect free of all charges." » * * ♦ 

Subsequently various other grants of landed properties were made from time 
to time for the maintenance of the institution and the support of Shah Kabir*s 
descendants. 

The plaintiff, as Sajjadanashin for the time being, is in sole possession of 
the Khankah properties the income of which is wholly derived from agricultural 
lands. Out of this income he appropriates a portion for his own maintenance 
and that of his family, and the rest is spent in religious matters in connection 
with the Khankah, 

The Collector of Shahabad, under the provisions of Act II of 1886 (an Act 
for imposing a tax on income derived from sources other than agriculture) 
assessed an income-tax of Rs. 130-3*4 per annum, on that portion of the 
income of the Khankah which the plaintiff appropriated for his maintenance. 
The plaintiff took objection to this assessment, but the Collector over- 
ruling his objection lealized from him the amount of the tax together 
with fine, costs of recovery, &c. Upon that the plaintiff*, questioning the 
validity of this taxation, instituted this suit praying for a declaration among 
other reliefs, that he had been illegally taxed under the aforesaid Act, — he 
having a beneficial interest in the endowed property, the income of which is 
derived purely from an agricultural source. 

The Collector of Shahabad contested the suit, ou behalf of the Secretary 
of State for India in Council, alleging inter alia, that the plaintiff was rightly 
assessed on the income he derived by way of remuneration from the endow- 
ment, by virtue of the office he held, for the support of his family, and had 
not been assessed on the income derived from landed property. 

The Court of First Instance held that the plaintiff derived his income from 
an agricultural source, and was therefore not liable to be assessed under Act 
II of 1886, and gp.ve judgment for the plaintiff. 

The District Judge, on appeal, found that *'the Farrukhsyari [676] properties 
were regarded as devoted to religious purposes including the maintenance of 
the Superior and his family, and that the plaintiff was not liable to be taxed 
under the Aot any more than any other person deriving an income from land 

* A religious establishment in the nature of a monastery where religious devotees con- 
gregate or reside for religious instruction or spiritual communion. — Ameer Ali, 

t A royal grant in perpetuity descending to posterity. e 
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used for agricultural purposes,” and he accordingly affirmed the judgment and 
decree of the first Court. 

The defendant appealed to the High Court mainly on the following 
grounds : — 

(1) “ That both the lower Courts are wrong in holding that the income 
on which the tax was levied was agricultural and not taxable under Act II 
of 1886/;^ 

(2) “ That the Sajjadanashin of the Khankah is not the owner of the 
estate in any sense of the word, and that whatever he gets by way of main- 
tenance allowance is not an income derived from agriculture.” 

Babu Itam Charan Milter (Senior Government Pleader) and Babu Srish 
Chunder Ohowdhuri (Junior Government Pleader) for’ the Appellant. — The 
sole question is whether the plaintiff is exempted from liability to pay 
income-tax on the allowance received by him as Mutwalli of the endowed 
property. If ho were the beneficial owner of the property he might have 
been exempted. But he is not so. That portion of the income which goes to 
the pocket of the Mutwalli is his salary or allowance, and it must be regarded 
as his private income not derived from agriculture and therefore assessable. 
Under s. 3, cl. (4) of the Income-Tax Act “ salary ” includes an allowance ; 
and “ income ” is defined by cl. (5) of the same section. [Hakington. J. — 
Has the plaintiff any power to appropriate any fixed sum to his own use ?] 
That does not appear ; hut the practice is for the Sajjadanashin to prepare 
annually a budget showing how much is to be spent for the religious purposes 
of the Khankah, and how much for his own maintenance and that of his family. 
And, it is true, the plaintiff appropriates the balance of the Khankah income to 
his own use after defraying the expenses of some religious rites and ceremonies. 
If an allowance be paid to a Mutwalli, be it for his maintenance, it would bo 
[677] his “ salary ” within the meaning of s. 3, cl. (4) of the Income-Tax Act ; 
and it being an income derived from a source other than agriculture would be 
liable to an assessment under the Act. 

The owner of a monastery may not be liable to taxation, under the Act, 
but if an allowance be made by him to another person in consideration of his 
services, the latter would be liable to the tax. The plaintiff is only a Mutwalli, 
and the real owner of the property is the Khankah, which pays him a certain 
sum of money in consideration of his services. In the case of Jewan Das 
Sahoo V. ShaJi Kubeer-ood-deen, (1840) 2 Moore I. A., 390 (420), which was in 
reference to this Khankah, their Lordships of the Privy Council held that the 
real owner was the Khankah, and tho persons named in the grant, were 
only Muiwallis of the Khankah. In the case of Mohiuddin v. Sayiduddin, 
(1893) I. L. R., 20 Cal., 810, relied upon by the lower Courts, it was not held 
that a Mutwalli had any beneficial interest in the wakf property. Regard being 
had to the nature of the institution, the allowance given to the plaintiff is a 
purely personal allowance, for which he should be made liable to pay the income- 
tax, and he should be considered a salary-holder. So long as he is not the 
owner of the property, but merely a recipient of only a small portion of its 
income for his maintenance, he is liable to the tax. The plaintiff being only 
the Mutwalli, and his allowance for services rendered being payable from out 
of the agricultural income of tlie Khankah, ho cannot be said to derive his own 
income from agricultural sources, and he cannot, therefore, claim an exemption 
from the operation of the Intiome-Tax Act. 

Babu Umakali Mukerjee (with him Moulvie Serajul Islam) for the respond- 
ent. — The income that comes to the plaintiff's hands is agricultural produce and 
rents, 'ind whatever he gets is derived from agricultural lands, and therefore 
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it cannot be taxed under s. 5, cl. (a) of Act II of 1886. [Harington, J. — 
Is not a person receiving a fixed sum for performing religious ceremonies 
liable to the tax ? ] Yes, if there be a distinct person under whom he acts as 
manager or servant ; but that is not the case here. According to the firman 
itself no pay is paid to the plaintiflF. He receives the whole of the Khankah 
income, spends a [678] portion of it in performing religious ceremonies, and 
appropriates a portion for his own maintenance and that of his family. He has 
the uncontrolled possession of the Khankah properties and of the income derived 
therefrom, and therefore he has a beneficial interest in the same. His income 
may be regarded as a part of the Khankah expenses, and consequently like the 
other expenses of the Khankah^ is not assessable with the tax. He has no fixed 
salary or income, and therefore the money he draws for his support is not 
assessable under schedule II, Part I of Act II of 1886, nor is it liable to be 
taxed under s. 5, cl. (c) of the Act. 

The decision in the case of Mohiuddm v. Sayidvddin, (1893) 1. L. B., 
20 CaL, 810, is conclusive on the question of the plaintiff's position as 
Sajjadanashin. 

Babu Bam Charan Mi tier in reply. — Section 5, cl. (p) of the Income-tax 
Act has no application w'hatever to the present case. That clause exempts from 
taxation all incomes, agricultural or otherwise, of religious or charitable 
institutions. The Khankah being the beneficial owner of the property is 
certainly not liable to the tax, but a person employed hy it, and who receives 
a remuneration or allowance from it, is liable — the remuneration or all ‘wance 
being his private property. A Mutwalltf who has only to perform certain 
duties relating to the wakf properties on receipt of an allowance, is liable to 
the tax. 

The judgment of their Lordships was delivered by — 

Ghose, J. — The question which arises in this case is whether the 
Sajjadanashin of the Sasseram Khankah is assessable with income-tax under 
the provisions of s. 4 of Act II of 1886, in respect of such moneys as he draws 
from the properties appertaining to the Khankah for the purpose of his own 
maintenance and the maintenance of his family. 

Section 4 of the Act prescribes : “ Subject to tlie exceptions mentioned 

in the next following section, there shall bo paid, in the year beginning with 
the Ist day of April 1886, and in each subsequent year, to the credit of the 
Government of India, or as the Governor-General in Council directs, in 
respect of the sources [679] of income specified in the first column of the 
second schedule to this Act, a tax at the rate specified in that belialf in the 
second column of that schedule.” The word “ income’’ has been defined in an 
earlier section, s. 3, and it means income and profits accruing and arisinig 
or received in British India, and includes in the case of a British subject within 
the dominions of a Prince or State in India in alliance with Her Majesty, any 
salary, annuity, pension, or gratuity payable to that subject by the Govern- 
ment or by a local authority established in the exercise of the powers of the 
Governor- General in Council in that behalf.” And referring to the definition 
of the word ** salary,” as herein mentioned, we find that it includes allowances, 
fees, commissions, perquisites or profits received, in lieu of or in addition to a 
fixed salary, in respect of an office or employment of profit, hut subject to any 
rules which may bh prescribed in this behalf, it does not include travelling, 
tentage, horse or sumptuary allowance, or any other allowance grafted to 
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meet specific expenditure. Section 5 of the Act lays down : Nothing in s. 4 
shall render liable to the tax — 

** (a) Any rent or revenue derived from land which is used for agricultural 
purposes and is either assessed to land revenue or subject to a local rate 
assessed and collected by officials of the Government as such ; or 

{h) Any income derived from — 

{i) Agriculture or (omitting the other portions of the section). 

(c) Any income derived from property solely employed for religious or 
public charitable purposes ” and so forth. 

In the present case the whole of the income, which the Ehankah derives, 
is from agricultural lands ; and it follows therefore, in view of s. 5, to which 
we have just referred, that the income derived by the Ehankah could not be 
assessed with income tax. 

Now, the argument on behalf of the Secretary of State is this, that the 
Saijadanashin, the plaintiff in this case, when he draws any allowance or 
remuneration from the income of the Ehankah property, he does so as an officer 
of the Ehankah or as a Mutwalli, [680] and what he draws must be regarded 
as a “ salary” within the meaning of s. 3 of the Act. 

This argument brings us to the question, what is the true position of the 
Sajjadanashin of the Sasseram Ehankah, His position has been considered 
in at least two cases before this Court, one in the year 1886 (un reported), and 
the other being the case of Mohiuddinv, Sayiduddin, (1893) I. L. B., 20 Cal., 
810, in the year 1893. In the first mentioned case, it would appear from the 
judgment which was then delivered, that it was found that the whole of the 
endowment property had been made over to the Sajjadanashin for the time 
being, and remained in his uncontrolled possession for 15 or 16 years ; and upon 
that ground the property was restored to him. 

The learned Judge of the Court below relying upon the judgment of this 
Court in 1886, (unreported), and also upon certain passages in the judgment 
of this Court pronounced in 1893, (1893) I. L.^ B., 20 Cal., 810, has come 
to the conclusion that the Sajjadanashin has " the uncontrolled possession 
of the Earukbshayri properties which were regarded as devoted to religious 
purposes including the maintenance of the Superior and his family.” The 
question seems to have been raised in the case of 1893, (1893) I. L. B., 
20 Cal., 810, whether the Sajjadanashin could be regarded as a Mutwalli, 
and as such liable to removal from office in the event of his spending 
upon himself more than he ought. Upon this question the learned Judges 
seem to have regarded the Sajjadanashin as not occupying the same position 
as a Mutwalli does ; and in the course of the judgment, which they delivered, 
they expressed themselves as follows : ** For example, where a wakf is created 
and no Mutwalli is appointed, or no provision is made for his allowance, 
the kazi is directed in making the appointment, or in fixing the allow- 
ance, not to allow the stipend to exceed one-tenth of the rents and profits 
of the wakf properties. But this provision does not and cannot apply, 
from the nature of the institution and the position of the Sajjadanashin 
in relation to it, to the endowment in dispute. In considering this ques- 
tion, we have to bear in mind the character of the person to whom the grant 
was .made, the nature of the institution of .which he was the founder, 
[681] and the rites and ceremonies connected therewith.” And they proceeded 
to consider what was the true position of the Sajjadanashin of this Ehankah, 
and they held that he occupied the position of a dervish ot a Sufi of particular 
sanctify settled in the locality. Beferring, then, to another case in this Court, 
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viz,, the case of Piran v. Abdul Karim, (1891) I. L. R, 19 Cal., 203, they made 
the following observations : ** These dervishes professed esoteric doctrines and 
distinct systems of initiation. They are mostly sufis or Eastern mystics. 
'Some of them were followers of Mian Roushan Bayezid, who flourished about 
•the time of the Emperor Akbar, and who had founded an independent esoteric 
•brotherhood in many respects differing from the sufis, in which the Chief or 
Pir occupied a peculiarly distinctive position. So long as he lived the founder 
himself was the Sajjadanashin, the one seated on the prayer mat ; in other 
words, the Chief or Superior. After his death some one among his heirs 
indicated by him as qualified to initiate the murids into mysteries of the 
tarikat or holy path, succeeds him in his office of Saijadanashin. He is 
not only a Mutwalli but also a spiritual preceptor, and in him is supposed 
to continue the spiritual line {Stlsilla).” There are abundant indications on 
this record that this is exactly the case with the Khankah of Sasseram. 
Shah Eabir was, as his title shows, a dervish, and from the evidence of the 
defendant it is clear that the doctrines supposed to be inculcated by those men 
are, as he calls it, of tassawuf or sujiism. We have dwelt so far on the charac- 
ter of the institution, in order to show how materially it is connected with the 
personality of the Sajjadanashin or Superior. He is an integral part of the 
institution and the central figure, so to speak, therein. Its existence depends 
oil his personality. This is evident from the very terms of the grant in 
question. It was this view which was practically enunciated by the Govern- 
ment in its letter of the year 1842, and substantially reiterated by the High 
Court in its judgment. Again, from the nature of things, it would be impossi- 
ble to spend more than a certain amount for the various religious pur- 
poses which, admittedly, ought to be performed in the Khankah, the Imam- 
iara, and the Masjid or in respect of the students who live there. There is 
no provision for accumulation, and in the [682] absence of any sufficient 
evidence to show that the rites and ceremonies have not been properly performed, 
there is nothing in the Mahomedan law which warrants our saying that in 
taking the balance of the income for his maintenance and the maintenance of 
his family and relatives, the defendant committed a breach of trust such as 
would justify his removal.” So that it seems to be pretty clear, that the posi- 
tion of the Sajjadanashin of the Sasseram Khankah is materially different from 
that of a Mutwalli of an ordinary wakf property ; and we gather from the state- 
ments made before us by the learned Vakils, that the practice is for the Sajja- 
danashin to prepare, year after year, a budget showing how much is to be spent 
for the purpose of the Khankah, and how much is to be spent for his own 
maintenance, and the maintenance of his family. There is no rule, so far as 
we can discover (nor have we been informed anything to that effect) determin- 
ing how much of the income should be spent upon the Kankah, and how much 
'upon himself. Indeed, the expenditure depends entirely upon his own discre- 
tion. But, however, that may be, it could hardly he said, having regard to the 
judgment of this Court to which we have just referred, that the money that 
he appropriates out of the Khankah income, for his own maintenance, was a 
“ salary ” or remuneration for his services within the meaning of s. 3 of Act II 
of 1886. 

Exception has been taken to the conclusion of the District Judge when he 
bolds that the religious performances of the Khankah include the maintenance 
of the superior and his family. It seems to us, however, from the very nature of 
the thing, and from the unique position of the Sajjadanashin of this Khankah, 
as expressed in the judgment of this Court to which we have referred, that his 
maintenance is really a part of the purpose for which the Khankah was 
established. • 
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Upon all these grounds we are of opinion that the noioneys drawn by the* 
Sajjadanashin from the Khankah properties are not assessable with inoome-taXc 
We accordingly dismiss this appeal with costs. 

B. D. B. Appeal dismissed. 


NOTES. 

[See also (1909) 6 A.L.J., 632 ; (1904) G Bom. L.R., 1058.] 


[683] APPELLATE CIVIL. 

The 19ih and 20th December, 1899 and the 9th January, 1900. 

Present : 

Mr. Justice Banerjee and Mr. Justice Stevens. 


Satya Prashad Pal Chowdhry and another Defendants 

versus 

Motilal Pal Chowdhry and others Plaintiffs.'*' 


Probate and Administration Act (V of 1881). ss. 82 and 92— Direction in 
the will that all the executors will act jointly — Act of an executor who 
has takeji out probate, and the others not having done so, how far 
bindi'ug on the estate of the testator. 

Where by a will more than one person are appointed executors, and all of them jointly 
are empowered to alienate any property for payment of debts and to borrow money for the 
improvement and preservation of the estate of the testator, s. 92 1 of the Probate and Adminis- 
tration Act (V of 1881), by reason of any such direction in the will, does not disqualify one 
of the several executors, who alone has obtained probate, to act singly, the others having, 
refused to aceept service. 

Where such an executor renewed halchittas which were originaly executed by the 
testator, in the scune terms as the testator did, and a suit was brought upon these hatchittas 
against the heirs of the testator. 

Held, that the debt was binding on the estate of the testator. 

Farhall v. Farhall, (1871) L. R., 7 Gh., App., 123, referred to; and Syed Nerul Hossein. 
V. Sheo Sahai, (1892) L. R., 19 I. A,, 221, distinguished. 

These appeals arose out of an action brought by the plaintiffs for recovery of 
a certain sum of money due on hatchittas or signed accounts. The 
allegations of the plaintiff were that the defendant’s father Koilash Chunder 
Pal in the year 1289 B. S. borrowed a certain sum of money from them ; an 


* Appeals from Original Decrees No.s. 377, 380 and 381 of 1899, against the decrees of 
Babp Prasanna Kumar Ghose, Subordinate Judge of zillah Nuddia< dated the 80th oi 
July 1898. 

t[ Sec. 92 : — When there are several cxocuiors or administrators, the powers of all may, 
... . , in the absence of any direction to the contrary in the will or 

I owers of several execu- of letters of administration, be exercised by any one of 

tors or administrators jjj^g proved the will or taken out administration.] 

exercisa|ble by one. •* 
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aocounfc having been settled, Koilash Chunder executed hatchittaft in favour of the 
plaintiffs in the Ramnavami day of the year 1290 B. S., and commenced business 
with the plaintiffs on condition of paying interest on the said money at the rate of 
12 annas per cent, per mensem, and renewing the hatchittas on the Ramnavami 
day of each succeeding year, reckoning the principal and interest due on that date 
as [ 084 ] principal, and allowing the same rate of interest on the whole amount. 
According to this practice he renewed hatchittas up to the Ramnavami day, 
».c., the 14th Cheyt of the year 1300 B. S. ; in the Assin of that year ho died 
leaving a will and his widow Damini Dasi having taken out a probate to the 
said will on the security of defendants Nos. 1 and 2 became entitled to and 
obtained possession of the estate of Koilash Chunder as executrix ; and she 
continued to renew the hatchittas year after year, and got the said hatchittas 
signed by her son, defendant No. 2 ; in the year 1303 B. 8. a dispute having 
arisen among the defendants, she did not renew the hatchitta any more ; tluit 
the defendant’s mother, Damini Dasi, while acting as executrix, boriowed 
Bs. 1,500 from the joint karharoi the plaintiffs for the benefit of the estate, and 
executed a hatchitta in favour of plaintiff No. 3, on the 6th Baisak 1303 
B. S., on condition of paying interest nt one rupee per cent, pei* mensem ; 
and subsequently on the 22nd Jeyt of the said year she borrowed Bs. 100 through 
her son defendant No. 2 on the aforesaid terncs ; that the probate obtained hy 
the defendant's mother was revoked by the District Judge of Nuddia on the objec- 
tion of defendant No. 1 on the 11th August 1896, and on appeal to the High Court 
on the basis of the solenamah^ with the consent of all parties, the order for 
setting aside the probate was maintained ; that according to the terms of the 
will of Koilash Chunder, his sons and heirs, the defendants, became entitled to 
and obtained possession in equal shares of the estate left by him ; that in spite 
of demands made by the plaintiffs, the defendants did not pay the amount due 
to them. The defence, inter alia, was that the suit was barred by limitation ; 
that the plaintiffs were not entitled to maintain the suit without joining their 
mother as a plaintiff ; that Damini Dasi did not execute the hatchitta ; that she 
had no power to borrow money or renew hatchittas as an executrix. 

By the will five persons were appointed executors, and they were jointly 
empowered to alienate any property for payment of debts and to borrow money 
for the improvement and preservation of the estate. The first defendant 
No. 1, eldest son of the testator, never applied for probate, but stood as security 
when probate was granted to Damini Dasi ; the second never applied for 
probate, and was one of the plaintiffs in this suit ; the thiru was dead, 
[ 686 ] when probate was granted to D.unini Dasi, the fourth never applied for 
probate, and was a iiatb or agent of Damini Dasi, and the fifth, Damini Dasi, 
was the only person who applied for and obtained probate. 

It appeared upon the evidence that two of the sons of Damini Dasi, 
defendants Nos. 2 and 3, conducted the monetary affairs of the estate on ’ 
behalf, and defendant No. 2 signed her name in the hatchittas as her agent, 
while defendant No. 1 admitted that the amount claimed was justly due, and 
moreover when the plaintiffs were about to institute their suits, two of the 
defendants induced them to forbear for a time upon promise of payment or 
renewal of hatchittas. 

The Court of First Instance gave the plaintiffs a decree. Against this 
decision the defendants Nos. 2 and 3 appealed to the High Court. 

December 19. Dr. Rash Behari Ghnsc (with him Babu Jogesh Chunder 
Roy, Babu Soshi Shekhur Bose and Babu Amar Nath Bose), for the Appellants.— 
There being a provision in the will that all the executors will act together, 
the executrix, Damini Dasi, who took out probate, could not act alone, and 
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therefore had no authority to renew the hatchittas. That being so, the 
defendant-appellants were not liable to pay — see s. 92 of the Probate and 
Administration Act. Damini Dasi is personally liable for it. The debts eoiild 
not bind the estate of the testator in the hands of the appellants- -see the ease 
of Farhall v. Farhall, (1871) L. R., 7 Ch., App., 123. By the renewal of the 
hatchittas, Damini Dasi, the executrix, made herself personally liable for the debt. 
An executor cannot after the death of the testator enter into any contract as 
executor which could bind the estate — see Corner v. Sheto, (1838) 3 M. & W. 
Rep., 350. In the present case the executrix renewed the hatchittas, agreeing 
to pay compound interest, the effect of which would be not to free the testator’s 
estate of its debts, but to add to its burdens. In such a case the executor is only 
personally liable, and the debt could not bo binding on the estate — see Signell v. 
Harpur, (1850) 4 Excheq. Rep., 773, Childs v. Monius, (1821) 2 Brod. & Bing., 
460 (463). [686] Damini Dasi alone took out the probate, the other executors 
appointed by the will could have acted without doing so — see Watkins v. Brent, 
(1835) 1 Mylne & Craig, 97 (104) ; Krishna Kinkur Boy v.Bai Mohan Hoy, (1886) 
1. L R., 14 Cal., 37- The other executors, who could have acted without taking 
out the probate, not having joined in the renewal of the hatchittas, the act of 
Damini Dasi could not bind the estate of the testator. 

Dec’EMBER 19, 20 ; Babu Saroda Churn Milter (with him Babu Haro 
Kumar Mittrr) for the Respondent.— Section 92 of the Probate and Administra- 
tion Act does not contemplate a case where more than one person having been 
appointed executors to the will of a testator, who directed that all the exe- 
cutors should act jointly, only one person has taken out probate, and the others 
either did not take out probate or refused to act. It contemplates a case where 
all the executors have taken out probate. In the present case Damini Dasi 
alone took out the probate, the others did not do so. That being so, the renewal 
of her hatchittas by her would bind the estate of the testator, in the hands of the 
defendant-appellants. It is only the executors who have obtained probate 
who can act as representatives of the testator — see s. 82 of the Probate and 
Administration Act. In this case the demand arises in consequence of a 
contract made with the testator, and therefore the renewal of the hatchittas by 
the executrix did not make her personally liable — see the cases of Dowse v. 
Coxe, (1825) 3 Bingham, 20; and Powell v. Graham, (1817) 7 Taunton, 581. 

Dr. Bash Behary Ghose in reply. 

Cur, Ofdv, vult. 

January 9. The judgment of the High Court (Banerjee and 
Stevens, JJ.) was as follows: — 

This appeaP' arises out of a suit brought by the plaintiffs-respondents 
against three persons, namely, Pramatha Nath Pal Chowdhry, Satya Prosad Pal 
Chowdhry, and Lolit Mohun Pal Chowdhry, for recovery of a certain sum of 
money due on hatchittas or signed accounts on the allegation that the late 
Koilash [687] Chunder Pal Chowdhry, father of the defendants, carried on 
monetary dealings with the plaintiffs onhatchittas, on condition of paying interest 
at the rate of 12 annas per cent, per mensem and of renewing the haichitta on the 
Bamnavami Puja day of each year, so that interest at the said rate might run 
froTQ that day on the amount due as principal and interest ; that Koilash 
Chunder Pal Chowdhry died in Assin 1300, after having executed his last 
haichitta on the 14th of Cheyt preceding, for Rs. 27,527 odd ; that on his death 
his widow Damini Dasi, mother of the defendants, having ^obtained probate of 

his will on the security of defendants 1 and 2, continued renewing his haichitta 

. ^ 

Appeal No. 877. 
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y^ar after year down to Cbeyt 1302, as his executrix, her name being signed 
by defendant No. 2 ; that the said Damini Dasi as the executrix of Koilash 
Ghunder Pal Ohowdbry and for the benefit of his estate borrowed from the 
plaintiffs a further sum of Bs. 1,600, promising to pay interest at 1 per cent, per 
mensem ; and that subsequently on the objection of defendant No. 1, Proinatha 
Nath Pal Chowdhry, the grant of probate to Damini Dasi having been revoked, 
.the defendants under the will of their father have become possessed of bis estate, 
and are liable for the amount claimed. The defence was limitation, denial of 
the plaintiff ’s right to sue without joining their mother as a plaintiff, denial of 
the execution of hatchitias by Damini Dasi, and denial of her power as executor 
to borrow money or renew hatchitias. 

The Court below has found for the plaintiffs upon all the issues raised in 
the case and has given them a decree. 

Against that decree defendants No. 2 and 3, Satya Prosad Pal Chowdhry 
and Lolit Mohan Pal Chowdhry, have preferred this appeal ; and it is contended 
on their behalf, firsts that the Court below is wrong in holding that Damini 
Dasi alone was competent to exercise the powers of an executor when the will 
of Koilash Chunder Pal Chowdhry appoints not her alone but her and four other 
persons as executors, and directs that they shall act jointly ; secondly ^ that, 
even if Damini Dasi was competent to act alone, the Court below is wrong 
in holding that the renewal of hatchitias by her as executrix was binding on the 
estate of the testator ; thirdly, that, even if Damini Dasi was competent to act 
alone, the Court below was further wrong in holding that the estate of the testator 
was [ 688 ] liable to pay the money borrowed by her ; and fourthly, that the 
Court below ought to have held that the plaintiffs were not competent to 
maintain this suit without joining as a co-plaintiff’ their mother as heir of their 
deceased brother, who had a share in the money sued for. 

In support of the first contention, paragraph 1 of the will of Koilash 
Chunder Pal Chowdhry and s, 92 of the Probate and Administration Act (Act 
V of 1881) are relied upon. 

Paragraph 1 of the will no doubt shows that five persons, of whom 
Damini Dasi is one, were appointed executors, and that all the executors jointly 
are empowered to alienate any property for payment of debts and to borrow 
money for the improvement and preservation of the estate. And section 92 of 
Act V of 1881 enacts that “ wlion there are several executors or administra- 
tors the powers of all may, in the absence of any direction to the contrary in 
the will or grant of letters-of-administration, be exercised by any one of them, 
who has proved the will ur taken out administration." The effect of this section, 
so far as it relates to executors, is, in oui opinion, this, that where several 
executors obtain probate and the will directs them all to act together, none of 
them can act singly ; but the section is not intended to disqualify, by reason 
of any such direction in the will, one of several executors who alone has 
obtained probate, the others having eifcher renounced or refused to accept office. 
This view is supported by section 82 of the Probate and Administration Act, 
which shews that it is only the executois, who have obtained probate, tliat can 
act as representatives of the testator ; and we think it but reasonable that an 
executor, who renounces or refuses, or is unable to act, should be regarded as 
if he had never been appointed. 

This being our view of the law, let us see how the facts stand. Of the five* 
persons appointed as executors, the first, Promatha Nath Pal Chowdhry, defend- 
ant No. 1, the eldest son of the testator, never applied for probate, hut stood as 
security when probate was granted to Damini Dasi ; the second, Tari^i Prosad 
Pal Chowdhry, never applied for probate and is one of the plaintiff s in the suit ; 
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the third) Mohendra Nath Biswas, was dead when probate was granted to 
Damini Dasi ; the fourth, Hira Lai Pal, a son-in-law of [689] the testator, never 
applied for probate, and was, as his own deposition shews, a naib or agent of 
Damini Dasi ; and the fifth, Damini Dasi, is the only person who applied for 
and obtained probate. Thus the throe executors other than Damini Dasi, who 
were alive when the last-named person applied for and obtained probate, if 
they had not formally renounced, must be taken practically to have refused to 
accept office. Damini Dasi was therefore, in our opinion, competent to act as 
executrix. We may add that the defendants, who were the beneficiaries under 
the will, and in particulai' two of them, namely, the two appellants, as appears 
from the de])ositions of defendants 1 and 2, acted for their mother Damini 
Dasi, and in fact did all that was done in her name as executrix. 

For the foregoing reasons the first contention of the appellants must, in 
our opinion, fail. 

Upon the second point it is urged for the appellants that, even if Damini 
Dasi was competent to act alone as executrix, she could not in that capacity 
bind the estate of the testator by executing the hatchittas in question, 
especially when by so doing she had heavily increased the debt originally due 
from the testator by allowing compound interest to be charged. It is argued 
that a contract of borrowing made by an executoi only binds him personally, 
and that the only liability created by the hatchittas is a personal liability of 
the executrix ; and in support of this argument, Farhali v. Farhall, (1871) L. R., 
7 Ch. App., 123, and certain other cases referred to in Williams on Executors, 
Pt. IV, Bk. II, Ch. II, para. 1, are relied upon. 

No doubt one of the primary duties of an executor is to free the testator’s 
estate of its debts and liabilities and not to add to its burdens ; and for that 
purpose he can alienate the property of the testator subject only to certain 
restrictions. It is only in certain special circumstances that an executor’s pro- 
mise to pay money can bind the estate of the testator. Mellish, L. J., in the 
case of Farhali v. Farhali, (1871) L. R., 7 Ch. App., 123, cited for the appellants, 
after quoting from Williams* work on Executors, the following statement of 
the law (9th edition, page 1661) “The more modern authorities [690] have, 
however, established that in several instances the executor may be sued as 
executor on a promise made by him as executor, and that a declaration founded 
on such a promise will charge the defendant no further than a declaration on 
a promise of the testator,” observes : — “ But if we look through the different 
cases which follow that statement, it will be found that in every one the con- 
sideration for the promise of the executor was a contract or transaction with 
the testator.” And a little further on, after referring to two other cases — 
Dowse V. Coxe, (1825) 3 Bingham, 20, and Powell v. Graham, (1817) 7 Taunton, 
580, — the learned Judge says : “ That shews no doubt that a count for money 
paid for the use of an executor is a good count to charge him in his represen- 
tative character, when the demand arises in consequence of a contract made 
with the testator.” Let us then see what the demand in this case arises from 
and how far the consideration for the promise of the executrix arose out of a 
contract or transaction with the testator. The hatchittas in question were given 
by the executrix in successive renewal of hatchittas originally executed by the 
* testator* and renewed by him year after year on the Ramnavami day, and 
interest was allowed on interest in the hatchittas executed by the executrix in 
accordance with the practice followed by the testator himself. This fact is 
proved thy the deposition, of the plaintiff, Mati Lai Fal Cbowdhry, and is not 
disputed. That being so, we think the Court below was right in bolding that 
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the hatchittas executed by Pamini Dasi as executrix were binding on the estate 
of the testator in the hands of the defendants. 

There is another reason why these hatchittas should be held to be binding 
on the estate in the hands of the defendants. As we have observed in dealing 
with the first contention of the appellants, it is proved by the evidence of the 
defendants 1 and 2 and of other witnesses, that when Dainini Dasi was in 
possession of the testator’s estate as executrix, two of her sons, namely, the 
defendants 2 and 3, the appellants before us, conducted tlie monetary affairs of 
the estate on her behalf, and defendant No. 2 signed her name in the hatchittas 
as her agent ; while defendant No. 1, who has not appealed against the decree, 
adnaitted [ 691 ] in the Court below that the amount claimed was justly due. 
Moreover, when the plaintiffs in this and in another analogous suit, out of 
which appeal No. 380 arises, were about to institute their suits, the defendants 
or two of them (see the depositions of Ilari Prosad Chatterjee and Narahari 
Mukerjee) induced them to forbear for a time upon promise of payment or 
renewal of hatchittas. It was argued for the appellants, upon the authority of 
the case of Syed NtinU Ilossein a. Shea Sahai, (1892) L. R., 19 I. A., 221, that as 
the defendants were then acting as agents of DaminiDasi, their representations 
could not bind them now wlien they are sued in their capacity as beneficiaries. 
This argument is not sound. The case cited is quite distinguishable from the 
present. For there the representations relied upon were made by a person 
who never was the reversionary heir to the widow for whom he acted as her 
agent, and who neither professed nor had any right to act in any other capacity, 
than that of agent ; whereas here the defendants were th(3 beneficiaries of the 
estate, and only one of them was the agent of Damini Dasi. The true view of 
the facts is clearly this, that while Damini Dasi acted as executrix in name, 
the business in connection with the renewal of the hatchittas was really con- 
ducted by her sons, the defendants, who were then, as they are now, the 
beneficiaries. It is not therefore open to them to question the binding 
character of the hatchittas. The second contention of the appellants must 
therefore also fail. 

Nor has the third contention much force. It is true that a part of the 
claim in this suit is made up of two Lums of Rs. 1,500 and Rs. 100 borrowed 
by Damini Dasi as executrix. But she had power under the will to borrow 
money as executrix for the improvement and preservation of the estate ; and 
the evidence [see the depositions of defendant No. 1, Promatha Nath Pal 
Chowdhry, and the plaintiff', Moti Lai Pal Chowdhry, and exhibits 1 (4) and 
4] amply shews that the money was borrowed for paying off a certain decree 
in execution of which a portion of the immoveable property belonging to the 
estate had been advertized for sale. It was argued by the learned vakil 
for the appellants that as the power of borrowing money was given to 
[ 692 ] five persons jointly, oiio of them, Damini Dasi, could not exercise that, 
power singly. The answer to this argument is that the power was given not to 
the five persons in their individual capacity, but to them as executors and by 
virtue of their office; and if, as we have said above, Damini Dasi was, by reason 
of the death of one of the executors and refusal of the other three to act, alone 
competent to act as executrix, she was also competent to exorcise the power of 
borrowing money by virtue of her office as executrix. The view we take is in 
accordance with that taken in the case of Crawford v. Forshaw, (1891) L. R., 2 ; 
(1891) Ch. Vol. II, p. 261. 

' Upon the fourth and the last contention, it is enough to say that the evi- 
dence of the plaintiff, Moti Lai Pal Chowdhry, which is unrebutted, and wfeich 
we see no reason to disbelieve, shejvs that his mother had many years before 



AHMED HOSSEIli V. 


I.L.R. 27 Cal. 693 

suit relinquished in favour of him and his brothers the right she bad acquired 
hy inheritance in the share of his deceased brother in the money claimed in 
this suit. 

The contentions urged before us therefore all fail, and this appeal must 
consequently be dismissed with costs. 

This judgment will govern appeals from Original Decrees Nos. 380 and 
381, which are analogous to this case, with only this difference that the third 
and fourth contentions raised in this appeal do not arise in them. Appeals 
from Original Decrees Nos. 380 and 381 will accordingly be also dismissed 
with costs. 

S. C. G. Appeal dinmissed. 


NOTES. 

[ See also (1909) 34 Bom., 209. ] 
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CRIMINAL REVISION. 

The 12th, iStk and I4th Februaiy, and 2-lrd March, 1900. 

Present : 

Sir Francis W. Maclean, k.c. i.e., Chief Justice, and 
Mr. Justice Macpherson. 

Ahmed Uossein Appellant 

versus 

The Queen-Empress Respondent.* 

Anns or avimunition — Possession of or control over — Search, legality of — 
Sanction to prosec ate- Code of Cruninal Procedure {Act V of 1898), 
ss. 65, 103 and 166 — Arms Act {XI of 1878), ss. 19, 20, 25, 29 and 30. 

[693] The license of the accused for the possession of firearms and ammunition was 
cancelled in August 1897. He was suspected of being in possession of arms after the cancellation 
of his license. On the 23rd of April 1899, the As'>istant Magistrate of Purneah with a number 
of Police went to the house of the accused to search for arms. They surrounded it, arrested 
the accused and then searched his house. The Police had no search warrants, nor was there 
c anything to show upon what charge the accused was arre.stod. Two gun stocks, some 
ammunition and implements for reloading were dHcovcrcd in the house. There was nothing 
to show that the sanction required by s. 29 of the Arms Act was given before proceedings were 
instituted against the accused. Accused was convicted and sentenced under ss. 19 and 20 of 
the Arms Act. 

Held that the conviction under s. 20 was not sustainable, but that the accused must be 
takes to have had arms and ammunition a.s defined by the Arms Act within the meaning of 
sub-soction (f) of s. 19 of that Act and the conviction under that section must be oonfirmed. 
Held further that with respect to the question of whether or not any previous sanction 
had been given under 3. 29 of the Arms Act, the Court was not unmindful of the suggestion 

Criminai Appeal No. 35 of 1900, rnadi* against the order passed by W. H. Vincent, 
Esq., Sessions Judge of Bbagulpore, dated the 3rd January 1900. 
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that the charge in this case was, in the first instance, in respect of an alleged off nee under 
8, 20 and not of one under s.' 19 ; but that ss. 19 and 20 were so interwoven that it was 
difficult to see how an offence could be committed under the first paragraph of s. 20 unless 
an offence under one of the enumerated sub-sections in s. 19 had also been committed. It 
was not suggested that the charge here was an offence under the second paragraph of s. 20. 

In this case ifc appeared that tho Magistrate of Purneah, in August 1897, 
cancelled certain licenses granted in that neighbourhood, and among them 
any license held by the accused for the possession of arms and ammunition. 
The atfeueed was called upon to deliver up any arms he possessed after the 
license had been cancelled, and he delivered up the barrel of a muzzle loading 
gun. He was, however, suspected of having other arras in his possession. 

On the 23rd of April 1899 the Assistant Magistrate of Purneah together 
with a large number of Police proceeded to tho home of the accused, who 
appeared to be a man of position and moans ; their object being to search for 
arms in his house. They reached the accused’s house at daybreak, and having 
surrounded it, at once arrested him and had him photographed, and then 
proceeded to search the house. 

The Police had no search-warrants, nor was there anything to [694] show 
upon what charge the accused was arrested. The search resulted in the 
finding of the stocks of two guns, some loaded and unloaded cartridges, and 
implements for reloading. The accused wss removed in custody. There was 
nothing to show definitely when proceedings against the accused w^ere first insti- 
tuted or whether the sanction required by s, 29 of the Arms Act was given 
before those proceedings were instituted or what in the first instance, was the 
precise charge made against the accused, who, it appeared, had been kept in 
custody for neaily a fortnight until released on bail by an order of the High 
Court about the 12th or 14th of May. The accused was subsequently com- 
mitted to the Sessions, and w^as convicted on the 3rd January 1900 by the 
Sessions Judge of Bhagulporo, of an oflence under ss. 19 and 20 of the Arms 
Act of 1878, and sentenced to six weeks* rigorous imprisonment and a fine of 
Bs. 500. 

Mr. Jackson, (Mr. K. N. Choudhuri with him) for the Appellant. — There 
is nothing on the record to show how the proceedings in this case originated, 
nor upon what tho Police proceeded to take steps. The accused was in posses- 
sion of a license for 15 or 17 years until 1897, w^hen it was cancelled, and w hen 
called upon he gave up his gun. 

With regard to the steps taken by the Assistant Magistrate and the Police, 
every provision of law appears to have been broken. The search could not 
possibly have been held in view of the charge apart from the illegal manner in 
which it was held. It is clear the search w'as not made under s. 25 or 30 of 
the Arms Act, nor under s. 165 of the Code of Criminal Procodure. There w'as 
no search-warrant, nor is it pretended that there w^as one. The search was, P 
submit, illegal, and that being so the conviction must go, as the accused could 
not be held responsible for what occurred at that search. Then, again, what 
right had they to arrest him ; there was no w^arrant, nor could it be said that 
6. 55 of the Code of Criminal Procedure applied. 

Under s. 103 of the Code the list of things found during the search 
must be prepared in the presence of witnesses at once and signed by them ; 
here a list in English w^as put in, prepared from notes made by t.he^ District 
Superintendent of Police. Tt bears thumb-marks, but it is not showm* that the 
[695] witnesses to it could read English. Apparently proceedings under s. 110 
of the Code were first instituted against the accused ; these, however, *w^ro 
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dropped after the 25th of Aprils from that date the prooeedings became a pro- 
secution under the Arms Act. Sanction was necessary under s. 29 of that Act ; 
the so-called sanction was given on the 29t;h of April after the proceedings had 
commenced. See Beg. v. Parshram Kcshav, (1870) 7 Bom. H. 0. Or., 61, and 
Queen-Empress v. Morton, (1884) I. L. R., 9 Bom., 288. 

Linder s. 29 of the Arms Act sanction is necessary in order to prosecute 
for an offence under s. 19, sub-sectioii (f), of that Act ; that being so it is 
obviously necessary in order to take action under s. 20. Further under s. 20 
of the Arms Act concealment must he at the time of search, the Police, 
however, had him hard and fast, so that he could not possibly have concealed 
anything at that search. 

The Deputy Legal Hemembra^icer (Mr. Leith) for the Crown. 

Cur. adv, vult. 

Mar. 23, 1900. — The following judgment was delivered by Maclean, C.J. 
(Maopherson, J., concurring ) : — 

On the 23rd of April 1899, the Assistant Magistrate of Purneah proceeded 
to search the house of the prisoner, who appears to he a man of position and 
means, and took with him two Superintendents of Police, several Inspectors of 
Police and a number of constables and chowkidars, the whole constituting, in 
point of numbers, a small army of about sixty men. Their object was to search 
for arms in the house of the prisoner. They reached his house at daybreak ; 
they surrounded the house, went in, and at once arrested the prisoner and had 
him photographed. Some of the witnesses say — photographed with a constable 
holding him by the hand or arm — and then proceeded to search the house. 
The Police had no search-warrant, nor is there anything to show upon what 
charge the prisoner was arrested. The search lasted practically throughout 
the day, with the nasult that the stocks of two guns, some loaded and unloaded 
gun and revolver cartridges, a ramrod, a box of percussion caps, and a gun case 
with reloading implements for cartridges, and some empty pow^der [696] flasks 
were found on the premises. The articles so found must be taken to be arms 
and ammunition, within the meaning of the Arms Act, XI of 1878, and 
they must be taken to have been in the possession of the prisoner within the 
meaning of sub-section (/) of section 19 of that Act. The prisoner was removed 
in custody. 

What subsequently took place is involved in some little obscurity. The 
materials before us do not enable us to say definitely when any proceedings 
against the prisoner were first instituted, or whether the sanction required by 
8. 29 of the Arms Act was given before those proceedings were instituted or what, 
in the first instance, was the precise charge made against the prisoner, and the 
learned Deputy Legal Remembrancer, wdio appeared for the Crown, has not 
been able to enlighten us upon these points. The prisoner, however, appears 
to have been kept in custody for nearly a fortnight, until he was released on 
bail by an order of this Court, about the 12th or 14th of May. Ultimately he 
was committed to the Sessions Court at Bhagulpore, and convicted on the 8rd 
January last of an offence under ss. 19 and 20 of the Arms Act of 1878, and 
sentenced to six weeks* rigorous imprisonment and a fine of Bs. 500. Both 
the assessors were for acquitting the prisoner. 

I must say, I am at a loss in the absence of explanation, to understand 
the action of the Police in this matter. I do not understand upon what charge 
the appellant was arrested, why he was photographed, what right the P^olioe 
had to photograph him, least of all in custody, or in thq absence of a search- 
warrant under what authority the search was made. It is not suggested that 
the ^arch was made under s. 25 of the Arms Act, though I notice in his 
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questions to the assessors the Sessions Judge puts it as a search under 
s. 25, whilst in his judgment he treats the search as one made under s. 165 
of the Criminal Procedure Code. No attempt has been made at the Bar 
to treat the search as one made under s. 25 of the Arms Act, and the learned 
Deputy Legal Bemembrancer has not been able to assist us in elucidating the 
reasons for the action of the Police, which appears to me to have been high- 
handed and arbitrary. It is equally unfortunate that the prisoner was detained 
in custody [697] SO long and not allowed out on bail, until he was released on 
bail by an order of this Court, which indicates clearly that this Court thought 
it was a case for bail. We have heard no argument .that the search was 
properly made under s. 165 of the Code of Criminal Procedure or that the 
arrest was properly made under s. 55 of the same Code. 

With respect to the question of whether or not any previous sanction had 
been given under s. 29 of the Anns Act 1 am not unmindful of the suggestion 
that the charge here was, in the first instance, in respect of an alleged offence 
under s. 20 and not of one under section 19 ; but ss. 19 and 20 are so inter- 
woven that it is difficult to see how an offence can be committed under the first 
paragraph of s. 20, unless an off ence under one of the enumerated sub-sections 
in s. 19 has also been committed. It is not suggested, save in the Sessions 
Judge’s questions to the assessors, that the charge here was an offence under 
the second paragraph of s. 20 of the Arms Act. Nor could it have been 
successfully, for the provisions of s. 25, wore not complied with in this case. 

As regards the charge under s. 20, I entertain a grave doubt whether the 
evidence is sufficient to justify a conviction under that section, and whether 
the first paragraph of that section applies to a case such as the present. The 
accused is entitled to the benefit of that doubt, and in my opinion the 
conviction under s. 20 is not sustainable. 

The accused, however, must be taken to have had in his possession or 
under his control, arms and ammunition as defined by the Arms Act of 1878 
within the meaning of sub-section (/) of s. 19 of that Act, and in my opinion 
the conviction under that section must be confirmed. I think, however, that 
the sentence passed was far too severe, and that under the circumstances of 
the case, a much more lenient sentence would have met the justice of the case. 
I understand that the prisoner has already undergone some days of rigorous 
imprisonment before he was again admitted to bail by this Court ; and in my 
opinion, the imprisonment he has already undergone is an ample punishment 
for the offence which he has committed. In the result, then, the conviction 
under s. 20 must be set aside and that under s. 19 must be sustained, [698] and 
the sentence must be the number of days of rigorous imprisonment, which 
the prisoner has already undergone. The prisoner, then, will be at once 
discharged and the fine of Es. 500 must be remitted, and, if paid, must be 
refunded. 

D. S. • 


13 CAL.— 137 
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[27 Cal. 698 ] 

APPELLATE CIVIL. 

The 4th April, 1900, 

Present : 

Sir Francis W. Maclean, K.C.I.R., Chief Justice, 


AND Mr. Justice Banerjee. 

Chunder Kumar Mukerjee and others Plaintiffs 

versus 

The Secretary of State for India in Council and another Defendants."^ 


Puhlic Demands' Recovery Act {Bcnyal Act VII of 1880), ss. 2, 8, 10 and 

12 — Bengal Act VII of 2 808, s<, 2 and 8 — Sale for arrears of cesses — 

Suit to set aside such a sale on the ground that no notice was 
issued under s. 10 of the Act, whether maintainable in the 
Civil Court. 

A suit to set aside a sale held for arrears of cesses on the ground that no notice of the 
certificate under s. 10 of Bengal Act VII of 1880 was served upon the plaintill is maintain- 
able in the Civil Court. 

Bnijnnih SnJiai v. Ramqid Singh, (1890) 1. L. R., 23 Cal.. 775, and Saroda ('haran v. 
Ki.da Mohun, (1897) 1 C. W. N.. 51G, referred to. 

The plaintiffs brought a suit in the Court of the Munsif at Faridpur to set 
aside the certificate and the sale of certain lands held by the Collector under a 
certificate issued under the Public Demands’ Recovery Act, and for confirmation 
of possession thereof. The allegations of the plaintiffs were that no notice of 
the certificate was served upon them ; that no sale processes were published 
as required by the law, and, if they were published, they were irrfigular, illegal 
and fraudulent; that, inasinucli as they could not know of the sale in 
proper time, they were unable to prefer an appeal to the Commissioner of 
the Division, impugning the validity of the sale. The plaintiff’s through their 
pleader stated [ 699 ] that there were no cesses due at the time w hen the sale 
took place. The defence of the defendants was that the plaintiffs’ only remedy 
was by w^av of an appeal to the Commissioner, and they not having preferred 
an appeal, the suit was not maintainable in the Civil Court ; that the suit was 
barred by limitation ; that the proceedings were all regular, and as such the 
sale was not liable to be set aside. The Court of First Instance dismissed the 
plaintiffs' suit. On appeal the Subordinate Judge, while assuming that the 
notice was not duly served, hut relying upon the provisions of s. 8 of Bengal 
Act VII of 1880, and the case of Troyluckho Nath v. Pahar Khan, (1896) 
I.‘L. R., 23 Cal., 641, held that the Civil Court had no jurisdiction to set aside 
the sale and confirmed the decision of the first Court. 

Against this decision the plaintiffs appealed to the Higfi Court. 

Babu Lai Mohun Das (with him Bahu Chunder Kant Sen), for the 
Appellants. — The case of Troyluckho Nath v. Pahar Khan, (1896) I.L.R., 23 Cal., 
641, is quite distinguishable from the ])reseijt case. In that case the sale was 
fiougKt tobe set aside, not on the ground of non-compliance with the provisions 
of s. 10 of Bengal Act VII of 1880, but on the ground of irregularity. Where a 

* Appeal from Appellate Deoroo No. 711 of I89K, against the decree of Babu Behan Lai 
Mulliclt Subordinate Judge of Faridpur, dated the 11th of January 1898, affirming the decree 
of Babu Mohim Chunder Chuckerbutty, Mun.sif of Madaripur, dated the 16th of March 1897. 
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sale is sought to be set asic^e on the ground that no notice of the certificate was 
served, a suit in the Civil Court is maintainable. The cases of Baijnath Sahai 
V. Bamgut Singhj (1896) I. L. R., 23 Cal., 775, and Saroda Charan v. Kista 
Mohun, (1897) 1 C. W. N., 516, support this view. A suit to sot aside a sale 
for arrears of cesses will lie, although no previous appeal has been made to the 
Commissioner ; see the case of Mohihul Iluq v. Shew Sahay Singh, (1897) I. L. 

B. , 25 Cal., 85. The lower Court has relied upon s. 12 of the Act as barring 
the present suit. But s. 12 pre-supposes a case where a notice has been 
issued. Where a certificate was issued upon a wrong person, wlio bad ceased 
to bo an owner, the Privy Council held that a sale in pursuance of such a 
certificate was illegal ; see Mahomed Abdul Hat [ 700 ] V. Gujraj Sahai, (1893) 
I. L. B., 20 Cal., 826. It was never suggested in that case that a Civil Court 
had no jurisdiction. 

Babu Ram Churn Miller (the Senior Government P/<3a(i<’r), for the respond- 
ent. — This is a suit to set aside a sale on the ground that the certificate was 
bad in law. Under the provisions of s. 12 of Act VII of 1880, it is not 
absolutely necessary that there should bo a notice. The second portion of the 
section says : “ where no such notice has been duly served.” It contemplates 
a valid certificate, where no notice under s. 10 has been duly served. IJnloss 
the certificate itself is set aside, the Civil Court cannot have any jurisdiction to 
set aside the sale under s. 20 of the Act. As no cause has been made out to 
set aside the certificate under s. 8, the sale cannot be set aside. The appellant’s 
remedy was to apply to the Commissioner for setting the sale aside, and, 
lie not having done so, was precluded from bringing this suit in tlie Civil Court. 

The following jud|{ments were delivered by the High Court (Maclean, 

C. J., and Baner.ike, J.) 

Maclean, C. J. — I think, though with some little doubt, that there must 
be a remand in this case to t!ie Lower Appellate Court, for that Court either to 
take the evidence itself, or send the case to tlie first Court to do so, for the 
determination of the question whether the Collector issued to the judgment- 
debtor a copy of the certificate upon which the sale was based and notice in 
Form IV in the Second Schedule annexed to Act VIl (B. C.) of 1880, in other 
words, to ascertain and determine whether the provisions of s. 10 of the Act 
wore strictly and properly complied with. I direct this remand, because in my 
opinion the finding of the Court below is not quite so explicit as it ought to be, 
though I should rather infer from his language that it was the Judge’s intention 
to find that the notice had not heen duly served in accordance with the provi- 
eions of s. 10. If the Court should find that the provisions of s. 10 have not 
been complied with, then in my opinion the sale cannot stand, and I feel no 
difliculty in bolding that the Civil Court has jurisdiction to entertain a suit to 
set aside the sale. 

[ 701 ] It was Qontended that there is no jurisdiction in the Civil Court t^ 
entertain a regular suit to set aside the sale, having regard to the provisions 
of 8. 2 of Act VII (B. C.) of 1868, But that section only enahles the Commis- 
sioner of Revenue to “ receive an appeal ” : it does not make it compulsory 
upon the judgment-debtor, who complains of the sale, to appeal to that tribunal, 
nor does it deprive him of his right to institute a regular suit to set aside the 
sale. If the case of Troyluckho Nath v. Pahar Khan, (1896) 1. L. B., 23 Cal., 
641, decide the contrary, I respectfully differ from its conclusion, which appears 
to me to be inconsistent with the cases to which I am about to refer. 

I am unable to accept the contention of the learned Senior Government 
Pleader for the Secretary of State, that a sale cannot be set aside until the 
certificate has been set aside, and that a certificate can only be set aside on 
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some or one of the grounds stated in the suh-section (b) of s. 8 of Act VII 
(B.C.) of 1880. That view appears to me to be inconsistent with the decision 
of the Privy Council in the case of Baij Nath Sahai v. Ramgut Singh, 
(1896) J.L. B., 23 Cal., 775, with that in the case of A/a/iOwed Abdul Hai 
V. Gujraj Sahai, (1893) I. L. R.. 20 Cal., 826, and with the decision to which 
I was myself a party in the case of Saroda Charan v. Kista Mohun, (1897) 
1 C. W. N., 516. The case of Baijnath Sahai v. Ramgut Singh, (1896) 

I. L. R., 23 Cal., 775, indicates how important it is in cases of this class 

that the requisites preliminary to a sale should be strictly complied with. 
In neither of the Privy Council cases, to which 1 have referred, was it 
suggested that a regular suit would not lie to set aside the sale, or that the 
judgment-debuji ’s only remedy was an appeal under s. 2 of Act VII (B. C.) 
of 1868. As regards the argument under s. 8 of Act VII (B. C.) of 1880, the 
plaintiff's case is that it is the sale and not the certificate he wants to have set 
aside, and he claims to have it set aside, on the ground that the provisions of s. 10 
were not complied with, and that, until he was served with the notice under that 
section, the certificate did not hind his immoveable property, and that, as he was 
never [702] served with such notice, his immoveable property never became 
bound by the certificate, and in this view he says it is immaterial to 
him >vhether or not the certificate is set aside, so long as the sale is. 
I do not think there is anything in s. 8 which prevents his instituting 
this suit. I may add that s. 8, which only refers to a suit to contest 

his liability to pay the amount stated in the certificate and to have the 

certificate cancelled, pre-supposes service under h, 10. I am unable, therefore, 
to accept the view of the law as laid down by the Lower Appellate Court, but, 
as the Secretary of State asks for it, there will bo a remand on the point I have 
mentioned. The respondents, however, must pay the costs of this appeal. 

Banerjee, J. — I am of the same opinion. The plaintiff-appellants 
brought this suit to set aside the sale of the property in dispute under a certifi- 
cate made under Act YII (B. C.) of 1880 on certain grounds, one of which was 
that no notice of the certificate bad been issued to the plaintiffs. The Lower 
Appellate Court, while finding that no notice under s. 10 of the Act had been 
proved, has nevertheless dismissed the suit, as it is of opinion that the plaintiffs 
were not entitled to maintain the suit, because they did not make any 
application under s. 12 of the Public Demands’ Recovery Act, and further 
because they failed to show, as required by s. 8 before any certificate could be 
set aside by the Civil Court, that the debt covered by the certificate was not 
really due, or that it had been paid or discharged. 

The plaintiff-appellants contend that the Court of Appeal below is wrong in 
bolding that the suit was not maintainable, and that it ought to have held that 
when no notice under s, 10 of Act VII (B. C.) of 1880 was proved, all proceed- 
ings had for the enforcement of the certificate were void*; and in support of 
this contention the decision of the Privy Council in the case of Baijnath Sahai 
V, Ramgtit Singh, (1896) I. L. R., 23 Cal., 775, and the case of Saroda Charan 
V. Kista Mohun, (1897) 1 C. W. N., 516, are relied upon. 

The cases cited bear out the appellants’ contention, and the only way 
in which the learned Senior Government Pleader attempts to meet that 
contention and to support the judgment [703] of the Court below, is by 
arguing that s. 12 of the Public Demands Recovery Act contemplates the 
possibility of execution proceedings being taken, notwithstanding that no> 
notice under s. 10 is duly served, and that s. 20 of the Act by 
implication shows that a sale of immoveable property can be set aside 
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by the Civil Court only where the certificate ia set aside by such Court, an3 as 
no cause has been made out for the setting aside of the certificate under s. 8 
of the Act, the Courts below are right in holding that the suit cannot succeed. 

Now with reference to s. 12 it will be enough to say that, although it 
contemplates the possibility of a debtor under a certificate applying to the 
Collector to set aside the certificate upon becoming aware of its existence not by 
a notice under s. 10, but by the issue of any process of execution, it does 
not show that notwithstanding the absence of a notice under s. 10, the 
certificate is as valid and has as much force, as if such notice had been 
issued. On the contrary, there are express provisions in the Act, in 
88. 10 and 18, to the effect that a certificate binds the immoveable property of 
the debtor, and may be enforced as a decree only after service of the notice 
mentioned in s. 10. And there is every reason why that should be so, because 
the certificate is altogether an nx document ; it only professes to certify 
that a certain debt is duo, and it is only by the service of the notice under 
s. 10 that the party against whom the debt is certified to be due becomes 
aware of the existence of the certificate. 

Then as for s. 20 all that that section enacts is, that where a certificate 
is set aside by a competent Civil Court, the sale held in enforcement of the 
certificate shall also be set aside. But that does not prove that a sale of 
immoveable property held in enforcement of a certificate can be set aside only 
when the certificate is set aside. For there may be a class of cases, and an 
important class, of which the present is an instance, and of which the cases of 
Baijnath Sakai v. Eamgut Singk, (1896) I. L. R., 23 Cal., 775, and Saroda 
Charanv, Kista Mohun, (1897) 1 C. W. N., 516, are also instances in which a 
cer-[704]tificate may be made, and yet no notice given of it to the debtor as 
required by s. 10 of the Act, and, in any such case, if the property of the deb- 
tor ia sold before he had any notice of the certificate against him, he may well 
“ although the dcht is due and has not been paid off, and although, therefore, 
say, 1 am not in a position to have the certificate cancelled, yet I am entitled to 
have the sale of my property, held under such a certificate, cancelled for the 
simple reason that I never had any notice of the certificate, my creditor having 
no power under the Act, unless he complies with its provisions, to sell my 
property to realise liis dues.” It is only after the notice under s. 10 is issued 
that the certificate acquires the force and effect of a decree which may be 
enforced and satisfied by the sale of the debtor’s property. 

It was lastly contended by the learned Senior Government Pleader that 
where a sale has been held in enforcement of a certificate, then, if the debtor is 
not in a position to have the certificate set aside, his proper remedy is to 
apply to the Commissioner for setting aside the sale. That may bo so whq^e 
the only ground for setting aside the sale is irregularity in publishing or con- 
ducting it. But where what is impugned is the authority of the Collector to 
hold the sale on the ground oi there being no valid warrant for the sale in the 
form of a perfected certificate, that is, a certificate perfected by the issue of a 
notice under s. 10, which alone can give it the force of a decree, there, 
although there may be no irregularity in publication or the conduct of the sale, 
the sale should be set aside as having been made altogether without authority, 
and there the right of bringing a civil suit is not in my opinion taken away by 
any of the provisions of the Public Demands' Recovery Act. The view I take is, 
as I have said above, supported by the cases of Baijnath Sakai v. Eamgut 
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Sifigh, (1896) 1. L. E., 23 Cal., 775, and Saroda Charan v. KistaMohun, (1897) 
1 C. W. N.. 616. 

S. C. 6. Appeal allowed, case remanded. 


[708] The 26th April, 1900. 

Present : 

Sir Francis W. Maclean, K. C. I. E.. Chief Justice 
AND Mr. Justice Banerjkk. 

Somesh Judgment-debtor 

versus 

Earn Krishna Cbowdliry Decree- holde^.'" 

Transfer of Property Act (IV of lbH2), ss. H6 and S7 — Order for possession 

absolute — Order for foreclosure absolute — Mortgagor's right to apply for 
extension of time, before an order fur foreclosure absolute — Redemption 
of mortgage before order absolute. 

Until an order for foreclosure absolute in proper form is made under section 87 of the 
Transfer of Property Act, the mortgagor can, upon a proper application, redeem the mort- 
gaged property. 

Poresh Nath Majumdar v. liamjadu Majumdar, (1889) I. L. R., 16 Cal., 246, and 
Narayana Reddi v. Papayya, (1898) 1. L. R., 22 Mad., 133, referred to. 

This appeal arose out of an application for redemption of a mortgage. A 
preliminary decree for foreclosure was made in accordance with the provi- 
sions of section 86 of the Transfer of Property Act on the 26th May 1898. 
On an application hy the mortgagee (decree- holder) on the 26th January 
1899 the following order was passed : “ As the judgment-debtor has not paid 

the decretal amount within the time fixed the order for sale of the mortgaged 
property is hereby made absolute.*' It did not appear from the application 
that the mortgagor asked the Court to postpone the date appointed for pay- 
ment, or that the mortgagor was served v/ith a notice of this application. On 
the 8th March 1899 the judgment-debtor deposited the decretal amount in 
Court and the Court accepted the money. On the 26th April 1899 the decree- 
holder made an application to the Court which was in effect to amend the 
order of the 26th January 1899. The Munsif allowed the amendment and 
passed the following order — 

It appears that the order by which the decree has been made absolute was erroneously 
r&orded. The order should have been for possession and not for sale, as the suit was for 
foreclosure and not for sale. Let the error, which [ 706 ] is only a clerical one, be amended 
in the original record which should be called for, the judgment-debtor cannot take advantage 
of the error on the order making the decree ab.solutc. Objection disallowed. Let the execu- 
tion case proceed."* 

On appeal to the District Judge the order of the lower Court was oontirmed. 
Agaiuat tliis decision the judgiijenG-dobtor appealed to tlie High Court. 

• Appeal from Order No. .82.8 of 1899, against the order of P. p. Handley, Esq., District 
Judge of 24-Pergunnahs, dated the 8th of .July 1899, confirming the order of Babu Bepin 
Cbuiidjr Chatterjee, Munsif of Diamond Harbour, dated the 26th of April 1899. 


1094 




RAM KRISHNA CHOWDHRY [1900] l.L.R. 27 Cal, 707 

Babu Shyama Prosonno Mazumdar for the Appellant, — There wa§ no 
order in this case that the mortgagor was absolutely debarred from redeeming 
the property mortgaged. The only order passed was in effect for possession 
absolute. That would not prevent the judgment-debtor from depositing the 
decretal amount after the time fixed by the decree, and redeeming his property. 
Section 87 of the Transfer of Property Act provides for an order for foreclosure 
absolute. It also provides that the Court may extend the time for redemption 
on sufficient cause being shewn by the judgment-debtor. It does not appear 
in this case that the judgment-debtor was allowed an opportunity to redeem. 
Until an order absolute} for foreclosure is obtained the judgment-debtor 
is not debarred from redeeming the mortgaged property. See the cases of 
Narayana Reddi v. Papayya, (1898) I. L. E., 22 Mad., 133, and Poresh Nath 
Majumdar v. liamjadu Majumdar, (1889) 1. L. E., 16 Cal., 246. There was 
no such order obtained in this case. When the mistake was rectified the order 
of the 26th April could not have a retrospective effect. Before an order for 
foreclosure absolute was made the judgment-debtor deposited the decretal 
amount, thoref6ro he was entitled to redeem the properties. 

Babu Narendra ChuJidra Bone for the Eespondent. — The mistake being 
only a clerical one it was properly amended, and the amendment should be 
taken to have a retrospective effect. By looking at section 60 of the Transfer 
of Property Act it appears that the mortgagor can deposit the mortgage debt 
in Court only before the suit is instituted, and after it is instituted he cannot 
do so. He does not remain a mortgagor then, hut he becomes a judgment- 
debtor. By section 86 of the Transfer of Property Act, on the expiry of the 
period of grace, the right of redemption [707] is extinguished. Therefore in 
this case tlie right of redemption did not exist on the date that the money 
was deposited. 

Babu Hhyama Proaonno Mazumdar in reply. 

The judgment of the High Court (Maclean, C.T., and Banerjee, J.) 
was as follows. — 

Maclean. C. J. — This appeal must be allowed. The question arises in a 
suit to enforce a mortgage. On the 2Gth of May 1898, a preliminary decree 
for foreclosure was made and we are told, for wo have not soon the decree 
itself, that in terras it followed the provisions of section 86 of the Transfer of 
Property Act. There was an appeal from that decree, but the decree was 
confirmed on the 13th August 1898. Nothing turns upon that appeal. On 
the 6th January 1899, upon an application made by the mortgagee, the 
following order was made, “ as the judgment-debtor has not paid the decretal 
amount within the time fixed, the order for sale of the mortgaged property 
is hereby made absolute. ” In point of fact there had been no order for 
sale. There is nothing to show whether or not, on that application, the mort- 
gagor asked the Court to postpone the day appointed for payment. Whether 
the mortgagor was served with this application, or what were the actual terms 
of the application, does not appear. It will be noticed that the order was not 
that the defendant do stand debarred of all right to redeem the said mortgaged 
premises in accordance with the form of decree in schedule IV of the Code of 
Civil Procedure. After that order was made, the judgment-debtor, on the 8th 
March 1899, deposited the mortgage money in Court and the Court accepted 
the money. How this was done does not appear. It is not suggested that the 
amount deposited was insufficient. On the 26th April 1899 an application was 
made by the mortgagee in effect to amend the orderof the 6th January 1899, upon 
the footing that it was made under some mistake ; and the Court i^ems to 
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have taken that view, and treating the expression " order for sale/' occurring 
in order of the 6th January 1899, as if it ought to have been “order for 
possession ”, held that there had been a clerical error only, and that the 
judgment -debtor could not take advantage of that error, and directed that 
the order as amended on the 26th April should relate back to, and be treated 
[708] as having been made on the 6th January 1899. There was an appeal 
from the order of the 26th April 1899 to the District Judge, and he, on the 8th 
July in the same year, confirmed the decision. Hence the present appeal. 

The question we have to decide is whether having regard to the language 
of the order of the 6th January 1899, and to the provisions of sections 84 and 
87 of the Transfer of Property Act, inasmuch as the mortgagor, in the interval 
between the 6th January and the 26th April, paid the mortgage money into 
Court, and the Court accepted the money, the mortgagee is now entitled to 
treat the mortgage as absolutely foreclosed. 1 think not. Apart from the 
question of whether there was any mistake in the drawing u^ of the order of 
the 6th January 1899, and if there was that mistake, whether the order of the 
26th April ought to have the retrospective effect given to it by the lower Courts 
when the mortgage money in the interval had been paid into Court, the autho- 
rities appear to me to establish, and I think rightly,— I allude to the cases of 
Poresh Nath Majunider v. liamjadu Majumdai\ (1889) 1. L. R., 16 Cal., 246, 
and Narayana Reddi v. Papayya, (1898) 1. L. R., 22 Mad., 133, — that until 
an order for foreclosure absolute has been made under section 87 of the Act, 
the mortgagor may be allowed, upon a proper application, to redeem the mort- 
gaged property. These decisions are consistent with the old practice in Chan- 
cery in England, and with the present practice in the Chancery Division of 
the High Court in England, and it is, I think, reasonably clear that sections 86 
and 87 of the Transfer of Property Act are modelled on that practice and view 
of the law, or, perhaps 1 should say, recognized principles of equity. Now, 
whether or not, the Court was right on the 26th April in saying that there was 
a mistake in the terms of the order of January 6th, 1899, and that, when the 
mistake was roctiBed, the order of April 26th had the retrospective effect. I 
have mentioned, I do not think it can be said to be an order for foreclosure 
absolute, so as to debar the mortgagor from the opportunity of redeeming the 
mortgaged property. The order of the 6th January, as amended by that of the 
26th April [709] 1899, was one for posse.ssion being made absolute; it says 
nothing about the right of redemption being barred ; and it was not in confor- 
mity, as I have pointed out, with the form given in schedule IV of the Code of 
Civil Procedure, nor with the language of section 87 of the Transfer of Property 
Act. It may he said that an order for possession absolute is inconsistent with the 
idea of any right to redeem still subsisting, and there is perhaps some force in that 
view, but the mortgagor may retort that the mortgagee elected to take an order 
only for possession absolute, and did not ask for an order of foreclosure 
absolute, as he might have done, and that, until he has obtained an order for 
foreclosure absolute, the mortgagor is not absolutely barred from redeeming. 

I am, further, by no means satisfied that the order of the 26th April could be 
regarded as retrospective to the prejudice of the mortgagor, who, in the mean- 
time, had paid in the mortgage money, and, if this view be well founded, — it is 
not necessary for me to express a final opinion upon it — the respondent’s case 
would* fail on this ground too. 

Upon these grounds, I think that the order of the Court below must be 
discharged with costs. It must be taken that the paymenPinto Court by the 
mortgagor, on the 8th of March, the suificiency in amount not being disputed^ 
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was a good payment, and that the mortgage must be taken to be satisfied and 
the mortgagor must be restored to possession. 

BanePjee* J. — I am of the same opinion. 

S. 0. G. Appeal allowed. 


NOTES. 

CThia was followed in (1903) 25 All., 231 ; (1905) 3 C.L.J., 533 ; 18 I.C., 397 (Cal.)] 


[ 27 Cal. 709] 

The 3rd April, 1900. 

Present : 

Sir Francis W. Maclean, K.C.I.E., Chief Justice, 
AND Mr. Justice Banerjee. 


Sariatoolla Molla Judgment-debtor 

versus 

Kaj Kumar Roy and another Decree- holders.'* 


Execution of decree — Step in aid of execution — Livutatwn Act (XV of 18?"^) 
sen. zi, art, 179, cl. (4) — Application by the decree^holder to he put im 
possession of property which he purchased in execution of his decree. 

[710] An application by a decree-holder to be put iu possession of the property which he 
purchased in execution of his decree, is a .step in aid of execution of that decree within the 
meaning of cl. (4). sch. ii, art, 179t of the Limitation Act. 

Moti Lai V. Makund Singh, (1897f I. L. tt., 19 All., 477, followed. 


This appeal arose out of an application for execution of a docroe, dated the 
12th May 1B88. The application was made on the 6th August 1898. Previous 
to this application several other applications for execution were made, and 
amongst them one was made on the 16th October 1893, and the other on the 
'20th September 1897. The result of the application of the 16th October « 

* Appeal from Order No. 340 of 1899, against the order of B. C. Mitter, Esquire, Officiating 
District Judge of Paridpur, dated the 1st of August 1899, reversing the order of Babu Akhoy 
Kumar Bose, Subordinate Judge of that District, dated 20th of March 1899. 

t [Art. 179, cl. (4):-- 


Description of Application. 


Period of limitation.! 


Time from which period 
begins to run. 


For the execution of a decree or 
order of any Civil Court not provided 
for by No. 180 or by the Code of 
Civil Procedure, Section 230. 


Three years ; or} 4. (Where the application 
where a certified copyiiiext hereinafter mentioned has 
of the decree or orderjbeen made) the date of applying 
has been registered, in accordance with law to the 
six years. proper Court for execution, or 

ic take some step in aid of exe- 
cution, of the decree or order, 
lo r » * 


13 CAL.— 138 
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1893 was, that certain immoveable properties of the judgment-debtor wero 
sold and purchased by the decree-holders. That application was eventually 
dismissed by the Court on the 22nd September 1894. On the 20th July 1895 
the decree-holders applied to be put in possession of the properties purchased 
by them. The application of the 20th September 1897 was also dismissed on 
the 13th November 1897, the decree-holders not having taken any step in aid 
of the execution. The defence of the judgment-debtor was that the 
application of the 20th September 1897 when made, was barred by limi- 
tation, therefore the present application was also barred hy limitation. The 
Court of First Instance dismissed the application holding that it was so barred. 
On appeal the District Judge reversed the decision of the First Court, on the 
ground that the application made by the decree-holders on the 20th July 1895, 
to be put in possession of the properties purchased by them was a step in aid 
of execution, therefore the present application for execution was within time. 

Against this decision the judgment-debtor appealed to the High Court. 

Babu Sharoda Churn Matter for the Appellant. — An application for deli- 
very of possession of property purchased by the decree-holder could not be- 
considered to be a step in aid of execution. As soon as the sale is confirmed,, 
so far as that decree is concerned, it comes to an end, therefore it cannot be 
said that such an application is one to take some stop in aid of the execution 
[7113 of that decree. It is not necessary for the decree-holder to apply for 
delivery of possession. An application to receive poundage fee from the decree- 
holder has been considered to he not an application to take some step in aid 
of execution. See Aghore Kali Debi v. Prosimno Coomar Banerjee, (1895) 
I. L. K., 22 Cal., 827. As long as the poundage fee is not paid, and the Court 
does not accept it, nothing further in the way of execution could he done, still 
their Lordships held that an application to receive poundage fee was not a step 
in aid of execution. An application by the decree-holder to be allowed to set-off 
the purchase money against the decree, instead of paying it into Court, is not 
a step in aid of execution. See Ananda Mohan Boy v. Ilam Sundari, (1895) 
J. L. E., 23 Cal., 196. 1C. J . — Here the application is to give effect to the sale, 
which is the result of the decree.] An application to take out of Court certain 
monies, the sale proceeds realized by the sales of certain properties of the 
judgment-debtor, is not a step in aid of execution of the decree, ftee Fazal 
Jmam v. Metta Singh, (1884) I. L. R., 10 Cal., 549, and Hem Chunder 
Chotvdhry v. Brojo Soondury iJcbee, (1881) I. L. R., 8 Cal., 89. 

Babu Brojendra Lai Milter, for the Respondent, was not called upon. 

The following judgments were delivered by the High Court (Maclk AN, C.J., 

, and Banerjee, J.) 

Maclean, C. J. - The question we have to decide is a very short one, 
whether the application by the decree-holder of the 20th of July 1895 to be 
put into possession of the property which ho had purchased under the execu- 
tion proceedings is an application made in accordance witli law to the proper 
Court to take some steps in aid of execution within the meaning of sub-section 
4 of art. 179 of the second schedule to the Limitation Act. If the question 
be answered in the affirmative the present application, of the 6th of August 
1898, is admittedly not out of time, but, if it be answered in the negative, the 
present application is time barred. 

•[712] There is no authority, so far as we know, or so far as our attention 
has been directed, in the High Court of this province bearing directly upon tbe 
question. We have, it is true, been referred to various decisions, which lay 
down what does, and what does not in certain cases, and under tbe particular 
circupQstances of those cases, constitute such an application. For my own 
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part, however, inasmuch as each of those decisions depends upon the particular 
circumstances of the case,, and the particular nature of the application which 
was uiade, I do not think that they afford a very useful guide to the 
present case. 

There is a direct decision of the Allahabad High Court in the case of Moti 
Laly, Makund SingK (1897) 1. L. R., 19 All., 477, that an application such as 
the present is within cl. 4 of art. 179 of the second schedule of the Limitation 
Act, as an application to take some steps in aid of execution. That decision, it 
is true, is not binding upon this Court, but it is a decision whicli is entitled to 
every attention and to every respect at our hands, and it is one in which I 
agree with the conclusion arrived at. Tt is somewhat difficult to say that 
such an application, as we are considering, does not fall within the language 
of the statute road literally. It has not been disputed that the application was 
made to the proper Court and in the execution proceedings, and that, in those 
proceedings, the Court had power to make an order for possession. 

The object of the application was to complete the matter : to complete, by 
giving possession, the purchase which the applicant had made. It is said that 
this was not a step in aid of execution, as upon the confirmation of the sale 
those execution proceedings came to an end. There was notliing more to 
be done. That is the argument. Wo are invited to read the expression 
' execution ' at> applying, not to what has taken place, but only to that which 
is about to take or is in course of taking place. I am not disposed to put 
so narrow a construction upon the language of the article, and there are 
cases in this Court which tend to show that, in circumstances not so strong 
as the present, applications have been held to be applications to take a step 
in aid of execution, from which 1 infer that the Courts are disposed to 
place, and 1 think rightly, a somewhat broad and liberal construction upon 
[713] the article rather than a limited or confined one. Here it was a step 
in aid of execution, in the sense that it was a step to make that which had 
been done final and coraplote, and, in this sense, to aid the execution, which 
can hardly be said to have terminated, as, admittedly, the application was 
properly made in the execution proceedings, which must thus be regarded as 
still pending, and, if properly made in those proceedings, it is difficult to see, 
if it were not a stop in aid of execution, what sort of a step it was, or what 
was its object. 

Urx)n the best consideration, which 1 can give to the case, 1 think the 
application of the 20th July 1895 was such a stop, and the appeal, consequently, 
must be dismissed with costs. 

Banerjee, J. — I am of the same opinion. I think that, unless the con- 
tention that has been raised on behalf of the judgment-debtor-appellant, can 
be pushed to this extent, that the words “ applying in accordance with law to 
the proper Court to take some step in aid of execution of the decree ” in cl. 4 
of art. 179 of the second schedule of the Limitation Act, refer to the taking of 
some step in aid of execution in the future and not in aid of execution com- 
menced and carried out in the past, an application like the one under consi- 
deration in this case, that is the application of the 4th of July 1895, must be 
held to be one coming within the clause of the article referred to above ; and I 
am not prepared to hold that the words of the clause are used in the limited 
sense of referring only to steps in aid of execution to be had in the future. 
There is no case in point in this Court that we are aware of ; and though some 
of the cases cited by the learned vakil for the appellant may lend some 
support to his contention, arguing by analogy, I feel bound to say with all 
deference to the learned Judges who decided those cases that I am uni^ble to 
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assent to the proposition therein laid down. But I do not think they stan4 
in the way of our deciding the present case in the way we think it ought to be 
decided, or render it necessary for us to refer it to a Full Bench. 

S. C. G. Appeal dismissed. 


NOTES. 

Cl. When the execution -j^urcbasor is the decree-holder, his application for possossiom 
is a step in aid (1900) 24 Mad.. 185 ; (1904) P.R.. 18; (1909) 11 C.L.J., 357; (1909) 13 
C.W.N,, 694 ; see also (1904) 8 O.W.N.. 382 ; 

II. The question whether an application by such a person falls within the C.P.G., 1908, 
sec. 47 is exhaustively discussed in (1913) 18 C.W.N.. 27 ; see also (1908) 31 AH.. 82 ; (1911) 
35 Bom.. 452.] 


[714] The 2Srd and 25th March and 18th April, 1900. 

Present : 

Sir Francis W. Maclean, K.C.I.E., Chief Justice, 

AND Mr. Justice Banerjee. 

Surnomoyi Dasi Defendant No. 1 

versus 

Ashutosh Goswami and others Plaintiffs.* 

Claim — Civil Procedure Code (Act XIV of 1882), ss. 278, 2S1 and 283 — Claim 
preferred by a defendant's predecessor in title — Claim disallowed but no suit 
brought within one year to set aside the order — Effect of such an adverse 
order as against the defendant in a suit, and how far binding — 
Limitation Act {XV of 1877), Sch. ii, Arts. 11 and 15. 

In a suit brought by the plaintiff to recover possession of certain lands by virtue of a pur- 
chase by the father, at an execution sale held by a Civil Court, it was found by the Court below 
that the vendor of the defendant had purchased the said lands at a sale held by a Deputy 
Collector for arrears of road ccss, and had preferred a claim to the disputed property in the 
execution proceedings, which led to the sale at which the plaintitl’s father purchased, but 
which was disallowed, and no suit was brought by him (the defendant’s vendor) within one 
year to set aside the order disallowing the claim. 

Held, that the vendor of the defendant not having brought a suit within one year to set 
aside the order disallowing the claim, the defendant was concluded by that order, even if she 
was not the plaintiff in the suit, to establish hor right to the property in dispute. 

Natnagauda v. Paresha, (1897) I. L. R., 22 Bom., C40, referred to. 

This appeal arose out of an action brought by the plaintiffs to recover 
pl^ssession and mesne profits of certain rent-free lands. The allegation of the 
plaintiffs was that in June 1880 one Dwarka Nath Banerjee in execution of a 
decree against defendant No. 2 attached the disputed property, and on the 
18th February 1882 the father of the plaintiffs purchased it in the henami of 
defendant No. 3, at a sale held in execution thereof ; that the sale was 
confirmed on the 3rd June following ; that on the 14th November 1882 their 
father died, and on the 15th February 1883 their mother took formal possession 
from the Civil Court of the said property ; that on the 26th September 1883 their 

* Appeal from Appellate Decree No. 400 of 1898, against the Decree of A. E. Staley, 
Esq.. District Judge of Hoogbly, dated 27th of November 1897. revebiDg the decree of Babu 
Kali Pcasanna Mukerjee, Subordinate Judge of that District, dated the 21at of December 1696. 
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[716] mother executed an agreement to sell the said property to defendant 
No. 2 in the name of defendant No. 1, and it was agreed between the parties 
on receipt of a portion of the consideration money that the balance would 
have to be paid by the defendant within a year, failing which the agreement 
would be null and void ; that by virtue of that agreement they relinquished 
possession of the property in favor of the defendants ; that the defendants 
having failed to pay the balance of the consideration money within the stipulated 
time, they (the plaintiffs) were entitled to recover possession of the disputed 
property. The suit was brought on the Slst December 1894. The defence of 
defendant No. 1 was that the suit was barred by limitation ; that tlie plaintiffs 
never had possession of the lands in dispute ; that she never entered into an 
agreement with the plaintiff’s mother to purchase the property ; that tlio 
proyiorty in dispute was purchased by one IJrnesh Chunder Chatterjee, a pleader^ 
on the 6th February 1882, at a sale held for arrears of road cess, and from 
whom she purchased the said property. 

It appeared from the evidence that on the 13th February 1882 (Jmesh 
preferred a claim in the Subordinate Judge’s Court in the execution case 
of Dwarka Nath Danerjee. The Subordinate Judge disallowed the claim. 
Umesh did not bring any suit within a year to set aside the order disallowing 
the claim. On the 15th April 1882 Umesh got confirmation of the sale from 
the Deputy Collector, and on the 22nd of the same month he executed an 
agreement to sell the property to defendant No. 1 , wife of defendant No. 2. On 
the 15th August 1882 Umesh took formal possession, and on the 25th April 1883 
he executed a deed of sale in favor of defendant No. 1, declaring her 
entitled to full right, and giving her possession from the date thereof. The 
Court of First Instance dismissed the suit of the plaintiffs. On appeal 
the District Judge reversed tlie decision of the first Court, and decreed the 
plaintiffs’ suit, bolding that it was not barred by limitation ; that the 
sale at which the vendor of defendant No. 1 purchased was ineffectual 
in transferring any property as it was not held by a competent authority ; 
that Umesh Chunder Chatterjee having preferred a claim to the disputed pro- 
perty in the execution proceedings, which led to the [716] sale at which the 
plaintiffs’ father purchased and the claim having been disallow^ed, and no suit 
having been brought within one year, to set aside the order disallowing the 
claim, the defendant No. 1 was concluded by that order under s. 283 of the 
Civil Procedure Code. 

Against this decision defendant No. 1 appealed to the High Court. 

March 23 and 25, 1900. The Advocate-General (Mr. J. T, Woodroffe) 
(with him Babu Lai Mohun Das, Babu Dwarka Nath Chuckerhutty and 
Dr. Ashutosh Mookerjee), for the appellant. The question in this case is what 
is the effect of a stje of a property under a certificate issued for arrears of road 
06 BS, when that property was under attachment in execution of a decree of^a 
Civil Court. The sale certificate was granted by a Deputy Collector. 

Arrears of road cess is a public demand. Collector has been defined in 
the Public Demands Recovery Act (Bengal Act VII of 1880), and the question 
is whether a Deputy Collector in charge of road cess comes within the definition 
of Collector. By Act I of 1891 (B. C.) all certificates issued by a Deputy 
Collector prior to this Act have been validated. 

[Bakbrjee, J. — Still the question remains whether the certificate issued 
by the Deputy Collector was in the capacity of a Collector as defined in s. 4 
Act VII of 1880 (B. C.)] 
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Effect of a sale of a property by an inferior Court, while that property 
has already been sold in execution of a decree of a superior Court, has been 
oonsidered in the caseof Bykant Nath Shaha v. liajendro Narain liai, (1885) 
I. L, R., 12 Cal., 333, following the case of Ohhcy Churn Coondoo v. Gulam Ali, 
(1881) 1. L. R., 7 Cal., 410. Their Lordships held, if the sale by the inferior 
Court was a good sale, the mere fact that the property was previously sold at 
a sale held in execution of a decree of a superior Court would not have the 
precedence over the sale by the inferior Court. See also the eases of Bam Narain 
[717] Sm(fh V. Mina Koery, (1897) I. L. R., 25 Cal., 46, Abdul Karim v. 
Tliakordas Tribkovandas, (1896) 1. L. R., 22 Bora., 88 (93), Patel Naraonji 
Morarji v. Haridas Navalram, (1893) I. L. R., 18 Bom., 458. Section 285 of the 
Code of Civil Procedure is merely a section for procedure to prevent difl'erent 
claims arising out of the attachment and sale of the same property by a ditferent 
Court. It has been hold in the case of Kaskij Nath Boy Choicdhry v. Surbaniind 
Shaha, (1885) I. L. R., 12 Cal, 317, that when a property is sold in execution 
of a decree it cannot be sold again at the instance of another decree- holder, 
who may have attached it before the attachment effected by the docree-liolder 
under whose decree it is actually sold, and when a judicial sale takes place all 
previous attachments effected upon the property sold fall to tlie ground. There- 
fore conceding that the Court of the Collector was lower than that of the Subor- 
dinate Judge, the sale being good, and no attachment subsisting when the sale 
in execution of the Subordinate Judge’s decree took place, the latter sale could 
not have precedence over the sale held under the certificate. The Court below' 
ought to have held that the suit of the plaintiffs w'as barred by limitation, 
inasmuch as they were not in possession within twelve years from the date of 
the suit. The possession obtained by the plaintiffs in February 1883 was 
symbolical possession and not actual possession, and thus could not save the 
suit from being barred by limitation. It could not affect defendant No. 1, who 
was not a party to the execution proceedings. See the cases of Joggobundhu 
Mitier V. Purmanund Gossami, (1889) 1. L. R., 16 Cal., 530, Bunjit Singh v. 
Bunivari Lai Sahu, (1884) I. L. R., 10 Cal, 993. The Court below was wrong 
in holding that, inasmuch as there was an adverse order in the claim case 
against the vendor of the defendant, and as no suit w'as brought within one 
year to set aside that order, the defendant was debarred from defending the 
suit: see Gend Lall Teivaii v. Denonath Bam Teiuari, (1885) l.L. R., 11 Cal, 
673 (677). That order could nob affect the appellant, because he is not the 
plaintiff in any suit to establish her right to the [718] property in dispute, 
and also because the order was made without any investigation of possession 
as section 278 of the Code of Civil Brocedure requires: see Kallar Singh v. 
Toril Mahton, (1895) 1 C. W. N., 24. 

March 25, 1900. Bir Griffilh Evati^ (with Inm Babu Nil Madhub Bose 
and Babu Shib Ghunder Palii) for the Respondents. — There is no presumption 
in favour of a proceeding of this kind, the formalities required by Act VII of 
1&80 (B. C.) should be strictly complied with. The particulars mentioned in 
ss. 7 and 10 of the Act should ho certified by the hand of the proper officer 
appointed by the Act for the purpose. If no such certificate is given then the 
whole basis of the proceeding is gone. Soe the cases of Baijnath Sahai v. Bamgut 
Singh, (1896) I. L. R., 23 Cal., 775 (786) ; Mahomed Abdul Hai v. Guraj Sahai, 
(1893) I. L. R., 24 Cal, 826 (829). The defendant’s vendor not having insti- 
tuted ?i suit within cne year to set aside tlie order disallowing the claim, the 
defendant was concluded by that order under section 283 of the Civil Procedure 
Code. See the case cf Nemagauda v. Paresha, (1897) I. L R., 22 Bom., 640 
(643). The order was passed after investigation. The extent to which the 
investtgatioii required by section 280 of the Civil Procedure Code should be 
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^carried depends upon the circumstances of the case. See Sardhari Lai v. AmhiJca 
Pershad, (1888) I. L. K.. 15 Cal., 521 (525) : 15 I. A., 123. 

March 25, 1900. — Mr. Woodroffe in reply. 

Cur. adv. vult. 

April 18, 1900.— The judgment of the High Court (Maclean, C.J., and 
Banerjee, J.) was as follows : — 

Maclean, C. J. — This appeal arises out of a suit brought by the plaintiff- 
respondents, to recover possession and mesne profits of certain rent-free lands. 
Their case is that, at a sale in execution of a decree against d.efendant No. 2, 
the former owner of those lands, the plaintiffs’ father purchased the same for 
Ks. 3,850 on the 18th of February 1882, benami^ in the name of defendant 
No. 3 (nothing for present purposes turns upon this) ; that the sale was 
confirmed on the 3rd of June following, that the plaintiffs’ father having died 
shortly after, the plaintiff’s [719] obtained symbolical possession of those 
on the 15th of February 1883 : that, subsequently, the defendant No. 2, and 
his wife the defendant No. 1 having entered into an agreement with the mother 
and guardian of the plaintiffs for the purchase of the lands, the plaintiffs 
relinquished possession in their favour, and that the defendants Nos. 1 and 2 not 
having paid the consideration money in full, within the time stipulated, the 
plaintiffs became entitled, under the terms of the agreement, to recover posses- 
sion of the property. 

The defendant No. 1, wlio alone contested the .mit, says, on the other 
band, that the plaintiffs never had possession of the property in dispute, that 
their suit is barred by limitation ; that the answering defendant never entered 
into any agreement witli tlie plaintiffs’ mother for the ])urchase of the property, 
and that the land in dispute was purchased on the 6th of February 1882, at a 
sale for arrears of road cess by Umesh Chunder Chattopadhya, a pleader, from 
whom the answering defendant purchased the same out of her stndhan. 

The first Court, whilst finding in favour of the auction purchase sot 
up by the plaintiffs, held that their suit was barred by limitation, and, as 
prior to their purchase, tlie property had been purchased on the Gbh February 
1882, at a sale for arrears of road cess by Umesh Chunder Chattopadhya, who 
subsequently sold it to defendant No. 1 — it also found that the agreement set 
up by the plaintiffs was nob binding on defendant No. 3. 

On appeal by the plaintiffs the Lower Appellate Court has reversed the 
decision of the first Court and given the plaintiff’s a decree, holding that choii 
suit was not barred by limitation, that the sale at which the vendor of defend- 
ant No. 1 purchased w^as ineff’ectual in transferring any property, as it was 
not held by a competent authority, and that Umesh Chunder Chattopadhya 
having preferred a claim to the property in dispute in tlie execution proceedings, 
wdiich led to tlie sale at which the plaintiffs' father purchased, and such claim 
having been disallowed, and no suit lining brought witJiin one year to set aside 
the order disallowing the claim, the defendant No. 1 is concluded by the order 
under s. 283 of the Code of Civil Procedure. 

[720] Against that decree the defendant No. 1 has preferred this second 
appeal. The learned Advocate-General on her behalf contends that all the 
grounds for the decision of the Lower Appellate Court are wrong, while, on 
the other band, the learned Counsel for the plaintiff -respondents urges, not 
only that those grounds are well founded, but that the Court of Appeal below 
ought to have licld that, in the absence of any certificate under the Public 
Demands Kecovery *Act VII of 1880 (B. C.) being shown to have been filed 
and duly notified to the debtor, the sale to Umesh ought nob to bt>, and 
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cannot be regarded as a valid one, and further that the purchase by Umesb 
was really benami for the judgment-debtor, and could not prevail over any 
subsequent sale in execution of a decree against him. 

We may at once point out that, if the latter fact were substantiated, viz., 
that the purchase by Umesh was benami for the judgment-debtor, the other 
questions raised would not arise. And, although this question, which is an 
important one, has been touched upon in the lower Court, no decision has 
been given upon it. 

The points which, under those circumstances, now arise for determination 
are, first, whether the suit is barred by limitation ; second, what is the effect of 
the order of the 9th of February 1882, disallowing the claim of Umesh ; third, 
was the sale, at which Umesh Chunder Chattopadhya purchased, a valid sale, 
and fourth, if so, whether it is open to the respondents to raise the question of 
Umesh Chunder Chattopadhya’s purchase being benami for the judgment-debtor, 
and, if it is so open to them, whether it was in fact a benami transaction. 

Upon the first point it was argued by the learned Advocate-General for the 
appellant, that as the possession obtained by the plaintiffs in February 1883 was 
not actual but only symbolical possession, it could not affect the defendant 
No. 1, who was no party to the execution proceedings, and so save the suit from 
the bar of limitation ; and in support of tins argument the case of J uggohundhu 
Milter v. Purmanund Gossami, (1889) I. L. li., 16 Cal., 530, was cited. If the 
symbolical possession obtained by the plaintiffs had not been followed by 
actual possession, this argument would no doubt have been [721] well founded 
but the learned Judge in the Lower Appellate Court has found that the 
plaintiffs w'ere in possession by placing two durwans in charge of the garden. 
He says : “ I think the evidence of the respectable pleader, Babu Bhagwan 
Chundra Gossain, should be believed, when be says that the plaintiffs had 
two durwans in charge till October 1883. No more than this would naturally 
be done in the way of actual possession, when the land was occupied by tenants, 
and when the plaintiffs soon agreed to sell their rights.” And he adds : 
“ There is nothing to prove that Umesh had more than a formal delivery of 
possession without right, and he never did any act of possession.” The learned 
Judge refers to other passages in the evidence as showing that the plaintiff's 
were in possession up to October 1883, and his finding, which is binding upon 
us on second appeal, must be taken as one to that effect. He sums up by 
finding there was no adverse possession until 1894. The suit was brought 
within 12 years from that date, and so it is not out of time. 

Upon the second question it was contended for the defendant-appellant 
that the order of the 9th of February 1882, purporting to reject the claim of 
Umesh Chunder Chattopadhya, could not affect the appellant — 

First, because the appellant is not the plaintiff in any suit to establish 
h^r right to the property in dispute. 

Secondly, because the order was made without any investigation ” into 
the claim. 

Thirdly, because the application of Umesh was not a claim preferred under 
s. 278 of the Code of Civil Procedure, and s. 283 of the Code was consequently 
inapplicable to the case ; and lastly, because the appellant was claiming under 
a title acquired by his vendor Umesh subsequent to the order of the 9th o. 
February 1882. 

In support of the first ground the case of Oend Loll Tewari v. Deno Nath 
Nam Tewari, (1885) I. L. R., 11 Cal., 673, is relied upon. ‘But that case, apart 
from (Other grounds upon which it may be distinguished from this case, w%a 
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decided under the old law, a. 246 of Act VIII of 1859, the language of which 
was different from that of a. 283[722]of the present Code. Section 246of Act VIII 
of 1859 simply said : “ The order which may be passed by the Court under 

this section shall not be subject to appeal, but the party against v^hom 
the order may be given shall be at liberty to bring a suit to establish his right 
at any time within one year from the date of tlie order ” while s. 283 
of the present Code enacts -that “the party against whom an order under 
a. 280, 281 or 282 is passed may institute a suit to establish tlie right 
which he claims to the property in dispute, but suhiect to the result of 
such suit, if any, the order shall be conclusive” and by aiticle 11 of the 
second schedule of the Limitation Act such suit must he brought within 
one year. The language of the two sections is thus substantially different. 
If then there was, in this case, an order under s. 281 of tlie Code rejecting 
the claim of 11 mesh, as we think thei*e was, and as no suit was brought 
within one year to establish the right to the property in disputes wliicih 
XTmesh claimed, such order has hy s. 283 hecoJiie conclusive on the question 
of IJmesh’s right as between defendant No. 1, who claims titlo tli rough 
Umesh, and the plaintiffs, who derive tin ir title from the auction-purchaser 
at the execution sale, which followed tiie rejection of the claim of Umesh ; 
and there is nothing in s. 283 to show that the conclusive effect referred to in 
it attaches to the order only when the party against w’hom it is made is plain- 
tiff in the suit, in which it is set up as a bar. This view is in accordance with 
that taken by the Bombay High Court in NemagauJa v. Pareshn, (1897) 
I. L. R., 22 Bom,. 640. 

In support of the second reason mentioned above, the case of Knlhir Sing 
V. Toril Malituu, (1895) 1 C. \V, N., 24, is relied upon as showing that where a 
claim is rejected witliout any investigation, s. 283 is inapplicable to it. ’Uhat 
is undoubtedly so. Hut the order in the present case was made so far as one 
can judge from the materials before us after such investigation as the case 
admitted of, the extent of the investigation was, perhaps, not great, but 
then the facta of the case were apparently few and practically undisputed. 
That, as pointed out by the Privy Council in Sardliar/ Lai v. Amhika Pershad, 
(1888) I. L. R., 15 Cal., 521, is sufficient to make the order one under 
[728] s. 281, the Code not prescribing the extent to which the investigation 
should go. 

In support of the third ground it was urged that the Court must look to 
the substance of the application and of the order, and not merely to their form 
and language. After carefully considering the petition and the order made 
upon it on the 9th February 1882, it is reasonably clear that in form as well 
as in substance the petition was one under s. 278, and the order one under 
8. 281 of the Code. Rightly or wrongly, the Court held that the alleged title 
of the then applicant created after attachment by numerous decree -holders 
could not prevail as against the latter, and relied upon the fact that the sale 
to the then applicant had not been conlirniod (“ is not yet pvhkha ”), and that 
he bad not obtained possession of the property in question, and it further held 
that the sale was bad under s. 285 of the Code, and it accordingly rejected the 
claim. This may have been right or it may have been wrong, but as the then 
applicant did not choose to challenge the decision by regular suit within the 
year, the decision must be taken to be conclusive. 

As to the last reason, it is enough to say that though the sale at which 
Umesh purchased was confirmed after the order of tho 9th February 1882, the 
confirmation of the .sale did not create any new right, but only perfected the 
inchoate right acquired at the sale, and that the Court rejected the claim not 
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mei'ely because the sale at which the claimant made his purchase had not been 
confirmed, but also because in the opinion of the Court it was a bad sale. 

The effect then of the order of the 9th of February 1882 must, as we have 
already pointed out under s. 283 of the Code, be held to be conclusive as 
between the parties to this suit against the contention of defendant No. 1 that 
her vendor Dmesb had a title to the property in dispute, which should prevail 
against that of the plaintiffs’ under their father’s purchase at the execution 
sale which followed the rejection of the claim f)f Dmesh 

We have dealt, at perhaps greater length than was absolutely necessary, 
with the various contentions which were laid before us, [724] and we have 
done so by reason of the minuteness with which it was deemed necessary to 
present them to the Court ; but. in our opinion, the case is a reasonably clear 
one, having regard to the provisions of che Code to which we have had 
occasion to refer. 

In this view it becomes unnece^8ary to consider the third and fourth 
questions stated above. If it had been necessary, we should havp held, upon the 
third question, that the ground upon which thoLower Appellate Court’s judgment 
is based has been met by the production of the Civil List which shows that 
the Deputy Collector who held the sale w^as a duly authorized officer, but at 
the same time we should, for reasons into which it is unnecessary to enter, 
have thought it right to remand the case to the Lower Appellate Court to 
determine whether there had been a certificate duly filed and notified under Act 
VII of 1880 (B.C.), and upon the fourth question it might have been necessary 
to direct the Court below to determine whether the purchase by Umesh was 
not benami for defendant No. 2. But as we have observed above, it is 
unnecessary to say anything more on these two points. 

The result then is that the appeal fails, and must be dismissed with costs. 

S. C. G. Appeal dismissed. 


NOTES. 

[See also (1902) 26 Mad., 721 ; (1906) 4 C L J.. 334. 

In (1909) 31 Gal., 228, this decision was distinguished on the ground that in 27 Cal., 
714, the land attached was in fact sold after the claim had in fact been withdrawn.] 
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The 2nd, 5th and 6th March and 7th May, 1900. 

Pbesbnt : 

Mb. Justice Ghosb and Mr. Justice Hauington. 

Lala Surja Prosad and another Plaintiffs 

versus 

Golab Chand Defendant." 

Hindu Law — Mitakshara family — Liability of son to pay father's debt incurred 
during son's minority — Representative capacity of father — Antecedent debt — 
Mortgage — Suit for sale on mortgage by father, without joining sons — 
Nonjoinder of parties — Transfer of Property Act (IV of 1832), 
s, 85 — Notice of Merest in mortgaged property — Multipli- 
city of suits — Civil Procedure Code (Act XIV of 
1882), ss, 28, 42, 486, 437, 575. 

In the case of a joint Mitakshara family consisting of a father and a minor son, where 
the father executed a mortgage bond hypothecating ancestral family property during the 
minorty of his son. and the mortgagee with [725] notice of the interest of the son in the 
mortgaged property brought a suit against th(i father alone to enforce the mortgage, without 
making the son a party to the suit, and obtained a decree declaring that the mortgaged pro- 
perty was liable to be sold in execution thereof, and where the debt was not proved to have 
been incurred for illegal or immoral purposes : 

Held, Per GHOSE, J. — That the share of the son in the ancestral property was liable for the 
satisfaction of such decree, notwithstanding the provisions of s. 85 of the Transfer of Property 
Act (IV of 188‘i), the father having incurred the debt in his representative capacity and as 
managing member of the family, and the son having been substantially a party to the suit 
in which the said decree was passed, through the representation of his father : 

Section 85 of the Transfer of Property Act lays down only a rule of procedure ; and the 
words " all persons’* in the section could have hardly been intended to include a Mitakshara 
son~much less a minor son, in a suit where the father is sued in his represonlativc capacity. 

Suraj Bunsi Koer v. Sheo Persad Singh, (1879) I. L. R., 5 Cal., 148 : L. R., 61. A., 88 ; 
Bissessur Lai Sahoo v. Maharajah Luchmessur Singh, (1879) L. R., 6 I. A., 233: 5C. L. B., 
477 : Nanomi Babuasin v. Modun Mohun, (1886) 1. L. R., 13 Cal., 21 : L. R., 13 L A., 1 ; 
Daulat Ram v. Mehr Chand, (1887) I. L. R., 15 Cal., 70: L. R., J4 1. A., 187 ; Pursid 
Narnin Singh v. Honooman Sahai, (1880) I, L. R., 5 Cal., 846; Bhagbut Pet shad v. Olrja 
Koir, (1888) I. L. R., 15 Cal., 717 : L. R., 16 I. A.. 99 ; Mohabir Prosad v. Maheshtoar Nath 
Sahai, (1889) I. L. R., 17 Cal., 584 : L. R., 17 1. A., 11 ; Jagabhai Lalubhai v. Vijbhukan 
Das, (1886) I. L. R., 11 Bom., 37, relied on. 

Bhaiuani Prasad v. Kallu, (1895) I. L. R., 17 All., 537, dissented from. 

Syud Emam Mamtazuddtn Mahomed v. Ba; Coomar Dass, (1875) 14 B.L.R., 408 ; Rama- 
samayyan v. Virnsanti Ayyar, (1898) I. L. R.. 21 ^lad., 222 ; Palani Qoundan v. Rangayya 
Goundan, (1898) I. L. R., 22 Mad., 207, referred to. 

Senible . — (a). In the case of a joint Mitakshara family consisting of a father and minor 
sons, the father is necessarily’* the manager of the joint family and as such, for all pur- 
poses, is the representative of the family : 

[726] (6) And where the father, the managing member, mortgages family property for an 
antecedent debt, and a suit is brought and decree obtained against the father, such suit and 
decree should bo regarded as instituted and pronounced against him in his representative 
capacity : ^ 

• Appeal from Original Decree No. 397 of 1898, against the decree of Babu Jadupati 
Banerjof^., Oilg, Subordinate Judge of Sarun, dated the 24lh of September 1898^ 
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(c) And that if a son, after a decree being obtained againet the father upon a mortgage 
executed by the latter, sues to have it declared that his share is not liable to satisfy the said 
decree, or after a sale in execution thereof sues to recover possession of his share, he cannot 
succeed unless he proves that the debt was contracted for an immoral or illegal purpose, or 
that it was of an illusory character. 

Per HARINOTON, J.— That having regard to the provisions of s. 85 of the Transfer of 
Property Act and those of ss. 28 and 42 of the Civil Procedure Code, the mortgagee was bound 
to make the plaintiff (the son) a party to the mortgage suit ; and that, not having done so, he 
was not entitled to obtain a decree affecting the plaintiff’s interest in the mortgaged property. 

Bhawani Prasad v. Kallu, (189.5) I. L. K., 17 All., 537, followed. 

Rothschild v. Commissioners of Inland Revenue. (1894) L. R., 2 Q. B., 142 (145) ; Rama, 
samayyan v. Virasami Ayyar, (1898) X. L. R., 21 Mad., 222 ; Palani Ooundan v. Rangayya 
Qoundan, (1898) 1. L. R., 22 Mad., 207, referred to. 

The plaintiffs No. 1 and No. 2 are the minor son and the widow of oneChunder 
Koilash Saran alias Lachhanji who died on the 23rd July 1894. 

Lachbanji on attaining his majority in 1890, borrowed ftom time to time 
various sums of money from the defendant Golab Chand, on mortgage, hypothe- 
cating ancestral property for the purpose of meeting certain alleged necessities 
of his family of which he was the head, and which was governed by the Law 
of Mitakshara. 

On the 4th April 1893 Lachhanji executed a mortgage-bond for Es. 6,900 
in favour of the defendant, while his son (the plaintiff No. 1) was a minor, 
promising to repay the amount with interest on the 27tb August 1893. The 
alleged purpose for which this liability was incurred was to satisfy certain 
previous debts, and the decretal amounts due to one Bam Bux Mull and Santa 
Persad as recited in the said mortgage-bond. 

[727] On the 31st August 1893 the defendant instituted a suit against 
Lachhanji on the mortgage bond of the 4th April 1893 without making the plain- 
tiff No. 1 a party to the suit though the defendant had notice of his (the son's) 
interest in the mortgaged property, and obtained j. decree on the 3rd of October 
1893 declaring that the mortgaged property was liable to be sold in execution 
thereof. This decree was made absolute on the 28th February 1894. It was 
not proved that the debt incurred by Lachhanji under the mortgage of the 4th 
of April 1893 was for any illegal or im moral purpose. 

On the 28th of September 1893 the plaintiffs instituted a suit against 
Lachhanji for partition of the ancestral property on the allegation that he was 
wasting the property through reckless extravagance and debauchery, and had 
their shares partitioned on the 12th of March 1894. 

After the death of Lachhanji, the defendant applied, on the 3rd of Sep- 
tember 1894, for execution of the mortgage decree as aforesaid against the 
plaintiff No. 1 as representative and heir of the deceased judgment-debtor, 
L^ichhanji. The plaintiff' objected to this, but his objoction^was overruled, and 
he was referred to a regular suit. 

The plaintiffs accordingly instituted this suit mainly on the following 
grounds : — 

1. That because the plaintiff’s were not made parties to the suit on the 
mortgage-bond of the 4th of April 1893, the defendant having notice of their 
interest in the mortgaged property, their shares in the ancestral estate could not 
be made liable for the satisfaction of the debt. 

2. That the dol)t was contracted by Lachhanji for illegal and immoral 
purposes, and therefore the shares of the plaintiffs could not to taken iu execution 
of the decree obtained by the creditor (defendant). 
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3. That the ancestral property having been partitioned, the plaintiffs’ 
shares in the property could not be attached in execution of the said decree. 

The defendant pleaded that the mortgage was executed, and [ 728 ] the 
decree obtained thereon during the minority of the son (plaintiff No. 1) when 
the father was the manager and kurta of the family, the decree was therefore 
binding on the son ; that the plaintiff No. 2 (the widow) had no right in the 
family ancestral property ; that the debt was incurred for necessary expenses of 
the family, and not for immoral or illegal purposes ; and that the decree for 
partition relied on by the plaintiff's could not be binding on the defendant, as 
he was not made a party to the suit for partition, although it was instituted 
after his suit on the mortgage and that the suit for partition was a collusive one. 

The Subordinate Judge held that though there was some evidence of general 
extravagance and immorality on the part of the father, yet there was no proof 
that the money raised on the mortgage was applied to immoral or illegal 
purposes ; that the whole amount covered by the bond of the 4th April 1893 
should be regarded as an antecedent debt ; and that there being a pious duty on 
the part of the son to pay his father's debts the plaintiffs w^ere not entitled to 
succeed ; and that the decree for partition was not binding on the creditor 
(defendant), and he accordingly dismissed the suit. 

The plaintiffs appealed to the High Court. 

Makch 2, 5, 6, 1900. — Dr. Hash Behary Ghose, Babu Karima Sindhu 
Mukerjij Babu Akshoy Kumar Banerjee and Babu Surendra Nath Ghosal, for the 
appellants. Under the provisions of s. 85 of the Transfer of Property Act, the 
son (plaintiff No. 1) should have boon made a party to the suit on a mortgage 
which the defendant instituted in August 1893, against the father, having notice 
of the son’s interest in the mortgaged property. The defendant having omitted 
to do so, the mortgaged decree obtained on the 28th February 1894 against 
the fatlior alone is inoperative as against the share of the son in the property 
mortgaged by the father : see Bhatuaui Prasad v. Kallu, (1895) I. L. R., 
17 All, 537. ■ 

The father, in a joint Mitakshara family, cannot be regarded for the pur- 
poses of a mortgage suit, as the representative, oven of [ 729 ] his minor sons. 
A mortgage decree obtained in the absence of a party interested in the 
property mortgaged cannot aff ect his interests in the property : Momtazuddin 
Mahomed v. Raj Coomar Dass, (1875) 14 B. L. R., 408. The father when 
sued alone could not bo regarded as sued in his representative capacity, 
because the defence of the father would not ho the same as that of the 
son. And besides, it was the intention of the Legislature to discourage, 
by the provisions of s. 85 of the Transfer of Property Act, multiplicity of suits; 
and therefore the creditor haviiig notice of the interest of the son in the 
property mortgaged, is bound to make him a party when suing to enforce the 
mortgage bond executed by the father. And in this case the mortgagee h3,8 
wilfully disregarded the law by not making the son a party. 

The income derived from the ancestral estate being sufficient to meet all 
legitimate expenses of the family, the money raised on the mortgage must have 
been applied to immoral purposes by Lachhanji, who led a dissipated life. 
And considering that Lachhanji, soon after attaining his majority, began contract- 
ing debts by executing several bonds at short intervals, sucIj transactions 
should be regarded as unconscionable, because*, the lender must have taken 
undue advantage of Ijaclihauji’s youth and indiscretion. 

The plaintiffs had obtained a decree for partition against Lachhanji, and 
an actual partition having been made, the defendant could not enforce the 
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mortgage security given by Lachhanji against the property allotted to the 
plaintiffs on such partition. 

Babu Golap Chandra Sarkar and Babu Dwarka Nath Mitter, for the 
Bespondent. — Section 86 of the Transfer of Property Act does not lay down any 
new rule of procedure, but embodies a rule which was well recognized before the 
passing of the Act (see Dr. Rash Behary Ghose’s Mortgage. 2nd edition, 
pp. 137, 138). 

The case of Bhawani Prasad v. KallUt (1895) I. L. R., 17 AIL, 537, relied 
on by the [730] other side, has been dissented from by the Madras High Court 
in the case of Bamasamayyanv. Virasaym Ayyar, (1898) I. L. R., 21 Mad., 222, 
and in Palani Goundan v. Rangayya Goundan, (1898) I. L. R., 22 Mad., 207. 

In a Mitakshaia joint family one member may represent the whole family 
in transactions with outsiders, and may be sued in his representative capacity ; 
so a decree against him alone, and the proceedings including the sale of family 
property in execution thereof, are binding on all the members of the family, 
though they were not made parties to the said suit or proceedings, — specially when 
the father is the manager and the other members are his minor sons. It was 
repeatedly held that the managing member of a joint Mitakshara family repre- 
sented the other members of the family in all transactions and suits, or proceed- 
ings against him alone. See Suraj Bunsi Koer v. Sheo Persad Singhs (1879) 
I. L. R., 5 Cal., 148 : L. R , 6 I. A., 8H ; Luchmun Dass v. Girtdhur Chotvdhry, 
(1880) I. L. R., 5 Cal., 855 ; Nanomi Babuasin v. Modun Mohun, (1885) I. L. R., 
13 Cal., 21 ; L. R., 13 I. A., 1 ; Daulai Bamw Mehr Chand, (1887) I. L. R., 
15 Cal., 70: L. R., 14 I. A., 187 ; Mahahir Persad Moheshivar Nath Sakai^ 
(1889) 1. L. R., 17 Cal., 584: L. R., 17 1. A., 11 : Minakshi Nayudu v. Immudi 
Kanaka Bamaya Goundan, (1888) 1. L. R., 12 Mad., 142. 

Cur. adv. vuU. 

May 7, 190i). — Ghose, J. — This appeal arises out of a suit by a Mitak- 
shara son, a minor, and his step-mother, the object of the suit being to have it 
declared that, in execution of a mortgage decree obtained by the creditor, the 
defendant, against the father, the shares of the plaintiffs in the ancestral pro- 
perty could not be made liable for the satisfaction of such decree. The Court 
below has dismissed the suit, and hence this appeal by the plaintiffs. 

It appears that Lala Chandra Koylas Saran alias Lachhanji, [781] father 
of the minor plaintiff, and the husband of the other plaintiff, was the 
son of one Lalla Chamroo Lall. Th.e latter died in the year 1875 or 1876. 
At that time Lachhanji was a minor, and his mother, Mussamut Tapeswar 
Koer, was appointed his guardian by an order of the District Judge of the 20th 
November 1876. In November 1890, Lachhanji arrived at majority, and took 
over charge of the estate loft by his father. On the 12th of February 1891, he 
executed a mortgage bond in favour of Golab Chand, defendant No. 1 and Lall 
Chand, for the sum of Rupees five thousand, it being stated in the bond that 
fhe money was required for tho purpose of instituting a suit upon a certain 
ekrarnainah, and for meeting his own marriage and other necessary expenses. 
It would appear that during his minority, Lachhanji had been married, and 
a son was born to him, who is the plaintiff No. 1 ; but he lost his wife ; and 
it is said that the marriage expenses referred to in this bond related to a 
second marriage which he was then about to contract. On the 10th of 
August 1891, he borrowed Rupees eight hundred from Golab Chand upon a 
bond on account of a certain alleged necessity ; and this was followed by a 
mortgage bond, dated the 9th October 1 891 , for Rupees three thousand in favour 
of the same individual. This amount included the sum of rupees eight hundred 
covered by the bond of the 10th August 1891, the necessity recited in this 
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mortgage bond being (so far as the amount then received was concerned) the 
payment of certain petty debts due to certain individuals. On the Ist of May 

1892, Lachhanji executed another mortgage bond for Rupees fifteen hundred to 
Golab Chand, the necessity mentioned in this bond being the payment ol fAitni 
rent due in respect of a certain taluk, the interest due upon the mortgage bond 
of the 9th of October 1891, and other necessary expenses. On the 4th of 
April 1893, he executed another mortgage bond for Rs. 6,900 to tlie same 
individual Golab Chand. This amount included the sum of Rs. 3,000 covered by 
the mortgage bond of the 9th of October 1891, and the interest due upon the 
mortgage bond of the Ist of May 1892, the necessity recited in this bond l^eing 
(so far as the additional amount then received was concerned) the payment of 
two decrees due to Ram Bux Mull and Sant Prosad for Rs. 1,000 and Rs. 1,700. 
respectively, and certain petty debts [732] amounting to Rs. 1,146-12-0. 
A suit was instituted upon this last-mentioned bond, on the 31st of August 

1893, against Ijachhanji, and a rnoitgage decree w^as obtained on the 20th of 
February 1894. In the meantime, on the 28th September 1893, the minor 
plaintiff, through his grandmother as guardian, instituted a suit against his 
father for a partition of the joint ancestral property. The creditor Golab 
Chand was not made a party to this suit, and a decree for partition was 
obtained on the I2tli of March 1894. In Die next year, that is to say on the 
23rd July 1894, the father Lachhanji died; and when in September 1894 
the decree-holder Golab Chand, defendant No. 1, applied for execution 
of his decree against the minor plaii»tiff as the legal representative and 
heir of his father, it wps oV)jected to on his behalf on the ground that 
the debts contracted by the father having been for illegal and immoral 
purposes, and he, the plaintiff, not having l)een made a paj*ty to the suit in 
which the decree was obtained, th(3 family property could not he sold. This 
objection was overruled, the plaintiff’ being referred to a separate suit for the 
purpose of having such a question determined ; and the present suit was 
accordingly instituted. The main grounds upon which the action is based are : 
first, that- the plaintiffs having not been made parties to the suit instituted by 
the creditor Golab Chand upon the mortgage bond of the 4th of April 1893, 
the properties allotted to their share under the partition decree, could not be 
made liable ; secondly, that the money covered by the said mortgage bond 
having been spent in immoral and illegal purposes, the shares of the plaintiffs 
could not be taken in execution of the decree obtained by the creditor; and 
thirdly, that a large portion of the money cov(jred by the mortgage bond in ques- 
tion was deducted by the creditor on account of compensation, salami, &c. In 
answer to this, the creditor Golab Chand pleaded that the mortgage was given, 
and the decree obtained, at a time when the plaintiff’ No. 1 w^as a minor, and 
the father was the manager and kurta of the family, and therefore they were 
binding on him ; that the other plaintiff’ had no right in the property ; that the 
debt was incurred by the father for necessary purposes of the family, and not 
lor any immoral puspose ; that no portion of tfie money covered by the mort- 
gage bond was deducted by way [733] of compensation and salami ; and that 
the partition decree of the 12th of Marcli 1894, relied upon by the plaintiffs, 
could not be binding upon him, and it was collusive. 

The Subordinate Judge, in the course of his judgment in this case, has 
fully discussed the Mitakshara law on the subject, as expounded by the Privy 
Council, and by this Court in different cases, and has held that, though there 
is evidence in proof of general extravagance and immoral conduct on the part 
of the father Lachhanji, and though he would be inclined to infer from such 
evidence that the money borrow^ed by Lachhanji was used to satisfy his sensual 
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habits, yet this is not sufficient, there being no proof that the money was 
actually applied to immoral purposes ; that the whole of the debt covered by 
the bond of the 4th of April 1893 should be regarded as an antecedent debt 
minus a small amount of Bs. 180, which was twice charged as interest ; and 
that there being a pious duty in the son to pay the debt of his father, the plaintiffs 
are not entitled to succeed. He has further held that the partition decree is 
not binding upon the creditor-defendant. 

The first question that has been raised and discussed before us on behalf 
of the plaintiffs-appellants is whether, having regard to the provisions of s. 85 
of the Transfer of Property Act (IV^ of 1882), the mortgage decree obtained 
by the creditor (lohili Cl i and on the 28th of February 1894 is operative and 
good in law, so as to affect the interest of the plaintiffs in the property mort- 
gaged, by reason of the omission to include in tlie suit the minor plaintiff (the 
son) as a party defendant. That section runs as follows : — “ Subject to the 
provisions of the Code of Civil Procedure, s. 437, all persons having an 
interest in the propeity comprised in a mortgage must he joined as parties to any 
suit under this chapter relating to such mortgage ; provided that tiie plaintiff 
has notice of such interest.’* 

In dealing with the question raised, we have to consider, in the first in- 
stance, whether the creditor Golab Ch.and had notice of the interest of the 
son. It appears upon the ovidence that Lai Chand and Golab Ghand, who were 
related to each other as uncle and nephew, had a kntlii which apparently was a 
joint kotki, hut they had also separate business of their own, at least, [734] so 
it is alleged. The uncle Lai Chand, liowovor, being the kurta of the family, 
had everything under his control. Gobih Cliand sw'oars that the money covered 
by the mortgage bond of the 4th April 1893 belonged to him exclusively, and 
that he was not aware at the time of the institution of the suit upon his mort- 
gage that Lachhan]i had a son, nor did lie make any enquiry about it. It 
appears, however, from the evidence of the defendant’s witness Chutto Lai, and 
who is his general agent, that he had been asked by Lai Chand to make enquiries 
before money was advanced by him to Lachhanji under the mortgage bond of 
the 12th February 1891, about the properties belonging to that individual, which 
were then proposed to be mortgaged ; and that he was satisfied on making such 
enquiries that he, Lachhanji, owned those properties. He also learned that 
Lachhanji had a son, and he informed Lai Chand about it. It also appears 
from the evidence of this witness that the negotiation about the loan advanced 
by the mortgage bond of the 4th of April 1893 was made with Lai Chand, and 
not with Golab Chand, 

In these circumstances it appears to me that, even accepting as true 
(which may be doubted) the statement of Golab Chand that he was not aware, 
at the time of the institution of his suit, of the existence of the plaintiff 
as the son of Lachhanji, it cannot rightly be said that he had not constructive 
notice of it. I hold that he had notice of the interest ^of the son. 

Then arises the question, wliether there has been a violation of the 
provisions of s. 85 of the Transfer of Property Act, and whether the mortgage 
decree obtained by Golab Chand against the father only is inoperative and bad 
in law, so far as the plaintiffs are concerned, and whether they are entitled to 
succeed in this action simply upon that ground. As regards, however, the 
lady step-mother of minor), her rights need not be discussed ; 

for, if the son is not entitled to succeed, she must equally fail, she having 
no independent interest in herself. This question does not seem to have 
been dealt with by the Subordinate Judge in his judgment, though it 
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was raised in the plaint and, substantially, in the issues framed by the 
Court below. 

[ 735 ] So far as s. 85 itself is concernocl, the exception made therein is as 
regards persons whose estate may be vested in a trasteo, executor, or adminis- 
trator ; and subject to such exception, it prescribes that all persons liaving an 
interest in the property must be joined as parties. The question, however, here 
is, whether the minor plaintiff was not substantially, through thti representa- 
tion of his father, a party in tlie mortgage suit instituted by the defendant, 
though his name was not specifically mentioned as such, so that there was no 
violation of s. 85. With a view to determine this question, it may ho useful 
to consider, in the first instance, what was the state of the law at the time 
when the Transfer of Property Act was passed, as to the true position of the 
father in a Mitaksliara joint family, and the rights and liabilities of a son, 
especially of a minor son, jointly interested with his fatlier in ancestral 
property, when sucli property is charged by the fatlier for a loan contracted 
by him, or when jt is sold, or is sought to be sold, in execution of a decree 
obtained against him alone. 

In the case of Suraj Bunni Kocr v. Shea Persad StmjJt, (1897) J. L. E., 
5 Cal., 148: L. R., 6 I. A., 8ft. the Judicial Committoo. in discussing the rights of 
a son m an undivided Hindu family governed by the law of Mitakshara made 
the following observation : “ Hence the rights of the co-parceners in an 
undivided Hindu family governed by the law of Mitakshara, whicli consists of 
a father and his sons, do not differ from those of the co-parceners in a like 
family, which consists of undivided brethren, except so far as they are affected 
by tlie peculiar obligation of paying their father’s debts, which the Hindu Jaw 
imposes upon sons (a question to be hereinafter considered), and the fact that 
the father is in all cases naturally, and in the case of infant sons necessarily, 
the manager of the joint family estate.” And later on, their Lordships, in 
considering how far the powers and rights of ordinary co-parceners are qualified 
by the obligation which the Hindu law lays upon a son ol paying his father’s 
debts, quote with approbation the following observations made by Chief .Justice 
Westropp : “ Subject to certain limited exceptions (as for instance, debts 
contracted for immoral or illegal purposes), the [736] whole of the family 
undivided estate would be, when in the hands of the sons or grandsons, liable to 
the debts of the father and grandfather.” And, then, referring to the case of 
Junnuk Kishoree Koonwur v. Raahu Nundun Singh, (1861) S. 1). Rep., 213 
(June 1861), decided by the late Sudder Dewani Adawlut in 1861, and also to 
the decision of the Judicial Committee in the case of Girtdhari Lai v. Kantoo 
Lall, U874) 14 B. L. R., 187, they say : The decision of this tribunal in the 

beforementioned case of Kantoo Lall, has, how^cver, gone beyond this decision 
of the Sudder Dewani Adawlut, because it treats the obligation of a son to pav 
his father’s debts, unless contracted for an immoral purpose, as affording of 
itself a sufficient answer to a suit brought by a son either to impeach sales by* 
private contract for the purpose of raising money in order to satisfy pre-existing 
debts, or to recover property sold in execution of decrees of Court.” 

In the case of Bissensur Lai Sahono v. Maharajah Luchmessur Smqh, 
(1879) L. R., 6 I. A., 233 : 5 C. L. R., 477, where a question was raised whether, 
in execution of certain decrees for rent obtained against certain memheis 
of a joint undivided Hindu family in respect of properties wdiich stood in 
their names, the said properties, inclusive of the interest of the other members 
of the family, could be made liable their Lordships of the Judicial Committee 
observed as follows : '' It appears to their Lordships that acting on the 
principle which follows from their finding that this family was joint, it must 
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be assumed that Masaheb Dass is sued as a representative of the family 
and that it must further be assumed that Nath Dass in taking the lease of 
the 7nouza here referred to, Bamnugger. in respect of which the rent was due, 
must be assumed to have taken it on behalf of the family, and that the debt 
must be deemed to be a debt for the family. With respect to the order as to 
the execution, it appears to their Lordships that the fair construction of it — 
though it may not be drawn up with much accuracy — is that the decree is not 
to be executed against the self-acquired property of Masaheb, but against the 
[737] family property which is there described as that left by Nath Dass for 
the purpose of distinguishing it from the separate property which may have 
belonged to Masaheb. The only difficulty with reference to the second and 
third decrees arises from certain informalities with which they have been 
drawn up. It appears to their Lordships that looking to the substance of the 
case, this second decree is a decree against the representative of the family in 
respect of a family debt, and it is one wiiich could be properly executed 
against the joint property of the family, and that Maddanp 9 re was a part of 
that joint property ” and later on, they say : “ Their Lordships have there- 
f jre come to the conclusion that although there may have been some irregularity 
in drawing up these decrees, they aie substantially decrees in respect of a 
joint debt of the family, and against the representative of the family, and may 
be properly executed against the joint family property. This was a 
case of a family consisting of undivided brethren, and not of a father 
and sons ; and yet the principle of representation was accepted and 
followed in dealing with the question of the effect of a sale in execution of a 
decree obtained against one of the members only. 

In the case of Nanomi Babuasin v. Modun Mohwi, (1885) I. L. E., a 3 Cal., 
2J :L. B., 131. A., 1, w'here, in execution of a decree obtained against the 
father for mesne profits in respect of a property in which the family was 
interested, a certain property belonging to the family was sold, and a suit was 
brought by the minor sons against the purchaser for recovery of their shares 
in the property, the Judicial Committee made the following observation : ** It 
appears to their Lordships that sufficient care has not always been taken to 
distinguish between the question how far the entirety of the joint estate is 
liable to answer the father’s debt, and the question bow far the sons can be 
precluded by proceedings taken by or against the father alone from disputing 
that liability. Destructive as it may be of the principle of independent co- 
parcenary rights in the sons, the decisions have for some time established the 
principle that the sons cannot set up their rights against their father’s alienation 
for an antecedent debt, or against bis creditors’ remedies for their [7S8] debts, 
if not tainted with immorality. On this important question of the liability 
of the joint estate their Lordships think that there is now no conflict of 
authority.” 

** The circumstances of the present case do not call for any enquiry as to 
the exact extent to which sons are precluded by a decree and execution pro- 
ceedings against their father from calling into question the validity of the sale, 
on the ground that the debt which formed the foundation of it was incurred 
for immoral purposes, or was mei ely illusory and fictitious. Their Lordships do 
not think that the authority of DeenDyaVs case, (1877) I. L. B., 8 Cal., 198: 
L B., 4 I. A., 247, bound the Court to hold that nothing but Giridhari’s co- 
parcenary interest passed by the sale. If his debt was of a nature to support a 
sale of the entirety, he might legally have sold it without suit, or the creditor 
might legally procure a sale of it by suit. All the sons can claim is tbat, not 
beiuQ parties to the sale or execution proceeding, they ought not' to 
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be barred from trying the fao(i or the nature of the debt in a suit of their own. 
Assuming they have such a right, it will avail them nothing, unless they 
can prove that the debt was not such as to justify the sale. K the expressions 
by which the estate is conveyed to the purchaser are susceptible of application 
either to the entirety or to the father’s co-parcenary interest alone (and in 
Been DyaVs case there certainly was an ambiguity of that kind), the absence 
of the sons from the proceedings may be one material consideration. But if 
the fact be that the purchaser has bargained and paid for the entirety, he may 
clearly defend his title to it upon any ground which would have justified a sale, 
if the sons had been brought in to oppose the execution proceedings.” 

No doubt, this was a case, not of a mortgage decree, but a simple money 
decree, in execution of which the family property was sold ; but the principle 
of representation of the son by the father in the suit was, as I take it, recognised, 
and the remarks of the Judicial Committee have a more general application than 
to the case of a sale in execution of a money decree, as the case of Daulat ham, 
(1887) I. L. R., 15 Cal., 70: L. R., 14 I. A., 187, to be next quoted, would 
show. It will further be [739] observed that the Judicial Committee evidently 
treated the decree obtained against the father as binding upon the sons, and 
without committing themselves to saying that the execution proceedings were 
not so binding, and that they were entitled, as a matter of right, to have the 
question of the nature of the debt tried, their Lordships said * Assuming 
they have such a right, it will avail them nothing unless, etc. ” 

In the case of Daulat Ram v. Mekr Ghand, (1887) I. L. R., 15 Cal., 70: 
L. R., 14 I. A., 187, where the plaintiff, who was the mortgagee, and who, 
having obtained a decree against his mortgagors, the managing members of a 
joint family and of the joint business, in which the family was interested, pur- 
chased in execution of the decree the mortgaged property, and then sued the 
other members of the joint family fora declaration that his purchase included 
their shares in the mortgaged property, and was not limited to the share of the 
mortgagor ; and where the defendants raised the plea — a plea which was 
accepted by the Court in India as correct — that the decree and execution sale 
did not affect their interest, inasmuch as they were no parties to either 
the mortgage or the mortgage suit , their Lordships of the Judicial Com- 
mittee held that the Court in India was wrong in deciding, as it did, 
the question upon which the defendants made their stand, " namely, that 
as they had not been made parties to the action, their share in the pri)perty 
had not been sold ; ” and observed as follows : “ It appears from the cases 

that have been cited that notwithstanding the defendants were not made parties 
to the suit, still as the suit was brought on the mortgage to recover the mortgaged 
property, and the plaintiff in the suit obtained a decree, and executed that 
decree by seizing the mortgaged property, the question would be whether the 
mortgage included t^ie interest of all parties or only the right, title and interest 
of the two parties who were made defendants, in the case of Pursfd Narain 
Sinqhv.Hanoovian Sakai, (1880) I. L. R., 5 Cal., 845 (852), Mr. Justice 
PONTIFBX in giving his decision says : “ It has been decided that, if the 
managing member of a family, the other members of which are at the 
time minors, having authority (the touchstone of which is [740j necessity) 
mortgages the whole sixteen annas of the ancestral property, then in a 
suit by the mortgagee the sale under the decree would pass the whole 
sixteen annas of the mortgaged property, although the mortgagor alone was 
made defendant ; and the reason for such decision probably is that the sixteen 
annas having been validly mortgaged to the mortgagee, and his remedy being 
fordclosure or sale, the decree of the Court would affect what was in the ptirties 
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before it, namely, the mortgagee’s right validly acquired to have the whole six- 
teen annas sold ; " and they then quote in support of their decision their remarks 
in the case of Nanomi Babuasin, (1886) I. L. H., 13 Gal., 21 : L. B., 13 I. A., 
1, to which 1 have already referred; namely : Their Lordships do notthink 
that the authority of Deen DyaVs case bound the Court to hold that nothing 
but Giridhar’s co-parcenary interest passed by the sale. If his debt was of 
a nature to support a sale of the entirety, he might legally have sold it without 
suit, or the creditor might legally procure a sale of it by suit. All the sons 
can claim is that, nut being parties to the sale or execution proceedings, 
they ought not to be barred from try'ing the fact or the nature of the debt in a 
suit of their own. Assuming they have such a right, it will avail them 
nothing, unless they can prove that the debt was not such as to justify the 
sale.” They then go on to say : “ When the plaintiff applied to be lot into 

possession under the certiffcate of sale, the defendants objected. He there- 
upon brought this suit, and the defendants had the opportunity of trying 
whether the mortgage was a valid mortgage which bound the.ancestral property. 
The plaintiff proposed to prove all the facts that were necessary to make the 
mortgage valid and binding upon them. The defendants had the opportunity 
of trying that question, but they did not wish to try it. They made their 
stand upon the ground that they had not been made parties to the suit, and 
the two mortgagors alone had been sued. But that ground falls under them;” 
and so on. In this case also, the principle of representation was fully recognized, 
and the plea that the mortgage decree was inoperative, so far as the interest 
of the son was concerned, by reason of his not being made a party to the 
suit in which that decree was passed, was negatived. 

[741] In the case of Bhagbut Penhad v. (rirja Koet\ (1888) I. L. R., 
15 Cal., 717 : L. fi., 15 I.A., 99, where three fathers had mortgaged a certain pro- 
perty for debts incurred by them, and where, in execution of the decree passed 
against them, the property was sold, as the right, title and interest of those indivi- 
duals, and a suit was brought on behalf of the minor sons and their mothers for 
recovery of the property, and where it was not proved that the debt was incurred 
tor improper purposes, but that the lender had not made proper enquiries to 
ascertain whether there was any real necessity for the loan, the Judicial Commit- 
tee in disagreeing with the High Court in the conclusion that they came to, 
observed as follow^s : ‘'It must be borne in mind that this was not a case of a joint 
family consisting of brothers, hut it was one consisting ol fathers and children ; 
and it has been held that sons are liable to pay the debts of their fathers, unless 
incurred for immoral or illegal purposes.” And later on they say; “Now, 
although at the time of the sale notice was given on behalf of the children that 
the property was joint ancestral property, and that the fathers had no right to 
mortgage it, still the question arises whether, under the execution of the decree 
under which the property was ordered to be attached, it vyas for the purchaser 
to shew that there was a necessity for the loan, or whether it was not necessary 
for those who claimed on behalf of the children to shew that the debt was 
contracted for an immoral or illegal purpose. If it vras necessary to shew that 
the debt was so contracted the plaintills failed to prove the fact, and that is so 
found by the High Court. It appears to their Lordships that according to the 
decision in the case of Suraj Baiisi Kocr v. tiheo Persad Singh, (1879) I. L. B., 

5 Gal., 148 : L. B., 6 1. A., 88, it was necessary for the plaintiffs to shew that 
the debt was contracted for an illegal or immoral purpose.” And they then refer 
to the law laid down in the case of Nanomi liabuasin v. •Modun Mohun, (1885) 
1. L. R., 13 Cal., 21 : L. B., 13 1. A., 1, and say as follows : “ It appears, 
thex^fore, from the deeij^ions that in a case like the present, where sons claim 
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against a purchaser of an ancestral estate under an execution against* their 
father upon a debt contracted by him, it is necessary for the sons to prove 
that the debt was contracted for an immoral purpose, and it is not [742] 
necessary for the creditors to shew that there was a proper enquiry, or to prove 
that the money was borrowed in a case of necessity ; ” and they accordingly 
dismissed the suit of the sons. 

In the case of Mohabir Prasad v. Maheshwar Nath Skaht, (1889) I. L. R., 
17 Cal., 684 : L. R., 17 I. A., 11, where a Mitakshara father had mortgaged a 
certain property to the defendants, and the latter obtained decrees upon such 
mortgages against the father, and, in execution ot such decrees, the property 
was advertised for sale, and was subsequently sold, and then the son and wife 
brought a suit for the purpose of contesting the right of the defendants to 
bring the property to sale, and in which an issue was raised whether the share 
of any other person than that of the father was bound by the debt, the 
Judicial Committee observed as follows : “ It has been considered whether the 

sale was necessary for the benefit of the family estate; but the question is, 
whether the plaintifi*, who is the son of the judgment-debtor, can setup his right 
as a co-sharer to impeach a sale decreed against his father for the purpose of 
defraying the debts of his father and grandfather. He can only do so on condi- 
tion that he shews the debts to have been contracted for immoral pur- 
poses, and that issue has been found against him in this suit. ’* And they then 
dealt with the question whether the sale meant to convey the entire family 
property, or only the limited interest of the father, and held that the whole 
family property passed to the defendant. 

The cases to which I have referred are no doubt cases where, in execution, 
either of mortgage decrees or simple money decrees, obtained against the father 
or the managing merabei' ol the joint family, the family property was sold ; 
hut the question was raised how far proceedings taken against the father or 
the managing member alone affected the interest of the son, or the other members 
of the family ; and the principle was never affirmed (rather was disaffirmed), 
as it is now contended for, that because the son, or a member of the joint 
family, was not made a pai’ty to the suit in which the decree was obtained, be 
would be entitled to recover his share in the property, irrespective of any 
other consideration. 

[743] From these cases three principles may, I think, be well gathered : 
Jirst, that in the case of a joint Mitakshara family, consisting of a father and 
minor sons, the father is “ necessarily " the manager of the joint family, and 
as such, for all purposes, is the representative of the family ; second, that in the 
case of a joint Mitakshara family, where the father, tiie managing member, 
mortgages family property for an antecedent debt, and a suit is brought and 
decree obtained against the lather, such suit and decioe should be regarded as 
instituted and pronounced against him in his representative capacity ; and 
third, that if a* son, after a desree being obtained against the father, upon a 
mortgage executed by the latter, sues to have it declared that his share is not 
liable to satisfy the said decree, or after a sale in execution of such a decree, 
sues to recover possession of his share, ho cannot succeed, unless he proves 
that the debt was contracted for immoral or illegal purpose, or that the debt 
was of an illusory character. 

Such are the principles, as I take it, that were recognized at the time of the 
passing of the Transfer of Property Act ; and thoquostion here arises, whether it 
was the intention of the Legislature so to alter the law as to declare, as has been 
contended tor bdfore us, that the father of a joint Mitakshara family cannot be 
regarded, for the purposes of a mortgage suit, as the representative rtf his son, 
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even of a minor son, and thai; the latter is entitled to succeed in an action 
against the creditor, as a matter of course, simply because he was not, in 
term 9 , made a party to the suit in which the decree was obtained. 

Section 85 of the Transfer of Property Act, no doubt, enjoins (save and 
except in the case of persons mentioned in s. 437 of the Code oi Civil Procedure) 
that all persons having an interest in the mortgaged property must be joined 
as parties to the mortgage suit ; and it is quite possible, if the fact of the exist- 
ence of the plaintiff as the son of the mortgagor had been brought to the 
notice of the Court in which the mortgage suit was instituted, and if there 
arose any question or doubt whether the father was sued in his representative 
capacity, the Court would have insisted upon the son being added as a party, 
or would have dismissed the suit upon the ground of non-joinder of necessary 
parties. But no such question was thou raised, and the Court made a decree 
in favour [7M] of the mortgagee, declaring that the mortgaged property was 
liable to be sold in satisfaction of his claim. If this decree be regarded as one 
passed against the father in his representative capacity, there wa's no violation 
of the provisions of s. 85 of the Transfer of Property Act. That section, as I 
understand it, lays down only a rule of procedure. The principle embodied in 
it was for a number of years recognized in our Courts, and it was well under- 
stood that a mortgage decree obtained in the absence of a party interested in 
the property involved in the mortgage could not affect his interest in the pro- 
perty : see Syud Emam Momtaziuldin Makomed v. Raj Coomar Dass, (1875) 
14 408, decided by a Full Bench of this Court. But it should be borne in 

mind that a Mitakshara son, acquiring by birth a joint co-parcenary interest 
with his father in the ancestral property, but bound at the same time to pay 
his debts out of that property, can hardly be regarded as occupying exactly the 
same position as any other person interested in the same property : his position 
is rather unique in character ; for in all transactions — especially if he is a minor — 
the father represents him, and the father may validly sell or mortgage the 
ancestral property for an antecedent debt of his, if such debt is not incurred 
for immoral or illegal purpose. If the mortgage by the father in such a case is 
valid without the son being made a party to the transaction (and it must be 
upon the ground of representation), it is rather difficult to understand why a 
suit upon the mortgage against the father alone should not he regarded as a 
good suit for the purpose of binding the property, and having a lien declared 
upon it. 

It has, however, been said that a father in a Mitakshara family, when sued 
alone, cannot be regarded as sued in his representative character, because the 
defence of the father would not rai.se the defence which is open to the son. As 
to this, I desire to say that, as held in the case of Suraj Bunsi Koer v. Sheo 
Pershad Singh, (1879) I. L. R., 5 Cal., 148 : L. R., 6 I. A., 88, the father is 
“naturally** and “necessarily” the manager of the estate,^ and therefore 
when* the father is sued, he is sued in his representative capacity ; and 
that it is evidently by I'eason of the consideration that the son is 
entitled to raise some other defence to the claim of the creditor, 
[74S3 than what is open to the father, that the Privy Council have declared 
that it is open to the son in a suit of his own, or in defence to a suit brought 
by the purchaser in execution of a decree against the father, to show that the 
debt incurred by the father was tainted V)y immorality, or was not otherwise 
binding upon him. The argument against representation, if correct, would apply 
not only to a mortgage suit, but also to an ordinary suit for debt instituted 
against the father alone. If, in execution of a decree for ‘debt against the 
father, t^e family property he sold, it could scarcely be contended that the 
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decree was inoperative against the son, simply because the son wnq not tepre* 
sentcd in the suit in which it was obtained, and that therefore the &ale did not 
pass the interest of the son I see Nanomt Babiia&tn v. Modvn Mohun^ (1885) 
L. E., 13 I. A.. 1 : 1. L. R., 13 Oal., 21] . 

The Legislature, in framing s. 85 of the Transfer of Property Act, could 
hardly have intended to ignore or supersede the law, as it was laid down 
by the Judicial Committee in so many cases, and to include a Mitakshara 
son — much less a minor son — in the description of " all persons having an 
interest in the property comprised in the mortgage,” who must be, in terms, 
made parties to the mortgage suit. And it seems to me that the first portion 
of the section, where it refers to s. 437 of the Code, does not necessarily mean 
to lay down that the cases mentioned in that section are exhaustive, and that 
in no other instance could a suit be regarded as instituted against a party in 
his representative capacity. This view 1 think is, to some extent, supported 
by s. 436 of the Code of Civil Procedure, which allows of a corporation being 
sued in the ng.me of an officer or trustee when so authorised. 

The principle of representation of a Mitakshara son by his father, I observe, 
has also been recognized in some of the High Courts in India, even after the 
passing of the Transfer of Property Act In the case of Jagahhai Lalubhai v. 
Vijbhukan Das, (1886) I. L. R., 11 Bom., 37, where in execution of a decree 
obtained against a father an ancestral property was attached, and the sons 
brought a suit to contest the attachment ; WEST, J., following the decision of the 
Judicial C7«] Committee in Nanomi JJabuastn v. Modan Mohnn, (1885) I. L. R., 
13 Cal., 21 • L. R., 13 1. A., 1, observed : — “ The father in fact is made the 
representative of the family, both in transactions and suits subject only to the 
right of the son to prevent an entire dissipation of the estate by particular 
instances of wrong-doing on the father’s part.” And later on he said : “ In 
the present instance the father was really sued as the head of a firm. It 
seems that the debt was one for which the sons would be liable,” etc. 

As bearing, however, upon the question, whether a suit instituted by a 
mortgagee against the father alone, for the enforcement of his mortgage, 
should not he regarded as brought against him in his representative capacity, 
the matter for consideration is what may be the nature of the debt for 
which the mortgage was given. If the debt was contracted for an immoral 
purpose, it could not be said that the father represented the son, either in that 
transaction, or in the suit brought for enforcement of such debt ; and it 
would follow from this that the decree was not operative against the son. But if, 
on the other hand, the debt was not incurred for an immoral or illegal purpose, 
the son being under obligation to pay his father’s debt, and the father being 
the kurta and managing member of the joint family, the suit and the decree 
would be regarded as having been brougiit and obtained against him in his 
representative capacity, the touch-stone in such a case being the validity of the 
debt contracted; • 

It has, however, been said that tlie object of s. 85 of the Transfer of 
Property Act is to discourage multiplicity of suits, and therefore when a creditor 
suing to enforce a mortgage security has notice of the interest of the son, he is 
bound to make him a party to the suit, and that in tiiis respect a suit for 
a simple debt stands upon a diilerent footing ; for in such a case the creditor, 
if he does not make the son a party, simply incurs the risk of having the 
fact or the nature of the debt questioned in a separate suit. No doubt a. 85 of 
the Act contemplates that all questions arising upon the mortgage should be, 
if possible, determined in one and the same suit, but it does not, I think, neces* 
sarily follow from this that a Mitakshara son, especially a minor son^ must iq 
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term^, be made a party to the suit, if substantially he was so [747] made 
a party through the representation of his father. No doubt, if he be specially 
named as a party, and in the case of a- minor son some other guardian than the 
father is appointed by the Court to represent the minor, the decree would be 
absolutely binding upon the son ; and this certainly has tiie effect of avoiding a 
subsequent litigation. But it will bo observed that the object which the section 
has in view cannot be attained when the mortgagee has no notice of the exist- 
ence of the son, and in that event the question of the liability of the son under 
the mortgage, though it is so desirable it should he determined in one and the 
same suit, must necessarily ha^o to ho decided in a separate suit, just in the 
same manner as if the decree was obtained against the father alone fora simple 
debt. It has again been said that in a case where the mortgagee has notice of 
the interest of the son, but does not make tht? son a party, he wilfully disobeys 
the law, and it would bo anomalous to put him in the same position as a 
person who has no such notice. The whole question, however, is whether the 
father is sued in his representative capacity : if he is so sued, there is no wilful 
violation of the directions of the law. If the creditor has notice, but does not 
make a minor son (as in this case), in terms, a party, it is probably because he 
considers tliat the son is represented by the father : his conduct I think is hardly 
consistent with any other theory. 

But even if we were to hold that there was a violation of the rule of pro- 
cedure (as I taka it to be) prescribed in s. 85 of the Transfer of Property Act, 
by reason of the minor plaintiff having not been, in terms, made a party to 
the mortgage suit, is the plaintiff entitled to succeed in this case as a matter 
of course ? 

In every instance, which occurred before the Transfer of Property Act was 
passed (when the same rule of procedure as embodied in s. 85 was thoroughly 
recognized), where in execution of a mortgage decree against the father alone 
the family property was sold, and a suit was brought by the son to contest the 
legality of the sale, or a suit was brought by the purchaser against the son, the 
Judicial Committee hold that the only remedy loft to the son was to prove that 
the debt for which the mortgage was given was not binding upon him, and, 
unless this was proved, the sale would bo binding upon him. 

[748] Is there anything in s. 85 of the Transfer of Property Act which 
compels us to take a course different from that which the Privy Council so 
repeatedly laid down, and to hold that because the decree is defective by reason 
of the son being not, by name, made a party to the mortgage suit, he is entitled 
to relief, on tliat ground alone, in this case ? Can he do so without proving 
that the mortgage given by the father, upon which the decree was obtained, is 
not binding upon him ? If the decree was a money decree, and property was 
sold in execution thereof, as it was in the case of Nanomi Babuasin v. Mcdun 
Mohan, (1885) I. L. B., 13 Cal., 21 : L. R., 13 I. A., 1, he could not be heard to 
say what he now says, but he would be told as the Privy Council said in that 
case : assuming that you are not bound by the sale, it can avail you nothing, 
unless you prove that the debt was not such as to justify the sale. Should a 
different rule be adopted if there be a mortgage, and in execution of the mort- 
gage decree obtained against the father the property is sold, or is sought to be 
sold ? .Having regard to the principle which underlies the cases decided by the 
Judicial Committee of the Privy Council, I am not prepared to answer this 
question in the affirmative. 

Our attention has been called to the case of Bhawani Pershad v. Kallu, 
(1895) I. L. R., 17 All., 537, decided by a Full Bench of the Allahabad High 
Court, in which a view contrary to that which I adopt, seems to have been ' 
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expressed by the majority of the Judges who composed the Full Bench. I am, 
however, unable to accept the said view. I am rather inclined to follow the 
view that was adopted by the dissentient Judge, Banerji, J ; and I observe 
that the decision of the Allahabad High Court has been dissented from by 
Shephard, J., in Madras in the case of liamamyiayyav v. Vhasami Ayyar, 
(1898) T. L. R., 21 Mad,, 222, and by Subramania Ayyar and Moore, JJ., 
in the case of Palani Goundau v. Eanyayya Goundan, (189B) I. L. R., 22 
Mad., 207. 

For these reasons I would overrule the point raised before us in regard to 
the efifect of s. 86 of the Transfer of Property Act, 

[749] The second point raised before us is as to the nature of the debt 
for which the mortgage was given by the father, it being contended on behalf 
of the appellant that the income of the family property was sufficient for the 
legitimste expenses of the family, and that the mortgage was given with a view 
to raise money ior immoral purposes. There can be no doubt upon the evidence 
that the deceased Lacbhanji led an immoral and extravagant life : but it is by 
no means clear that the money covered hv the mortgage of the 4th April 1893 
was borrowed for any immoral purpose. As already said, there were two 
decrees of Sant Pershad and Ram Buksh, respectively, for the sum of Rs. 1,700. 
The debt due to Sant Pershad was incurred by the mother during the plaintiff's 
minority, and in execution of the decree obtained by Ram Buksh, the father 
of the plaintiff was about to be arrested : and it w’^as to discharge the 
debts under these two decrees, and also to pay off, as stated in the mort- 
gage bond, certain petty debts, the mortgage in question was given. What 
those petty debts were, the defendant is not in a position to prove. But 
the plaintiff' has not produced the account books which, it is said by his 
witness Bikramajit Lai, were kept by him. These account books, if produced, 
would have shown how the money borrowed by Lacbhanji was spent. It was, 
however, stated by Bikramajit Lai that on the evening of the day wlien the 
partition suit instituted on behalf of the son was decreed against Lacbhanji, 
the latter in a fit of wrath destroyed all the account papers. This story is 
obviously untrue. It may be, as the Subordinate Tudge in his judgment states, 
that Lacbhanji kept no accounts ; but having regard to the story told by his 
man of business, Bikramajit Lai, who now comes to support the plaintiff’s 
case, we are bound to say that the destruction of the account hooks, as alleged, 
is palpably false. It has also been stated by some of the witnesses on behalf 
of the plaintiff that out of the sum of Rs. 3, 000, which was borrowevl under the 
mortgage bond of 9th October 1891, and which was included in the later bond 
of the 4th April 1893, Rs. 1,100 w^as paid to a woman, Ghanabandi, who was in 
the keeping of the deceased, and that this amount was paid in the kothi of the 
mortgagee, and that the latter knew all about it. I am also unable to accept 
this story as true. 

[750] I therefore hold, upon the evidence, th.at it has not been proved 
that the money covered by the mortgage bond of the 4th April 1893 was 
borrowed for any immoral purpose. The Subordinate Judge seems to be of 
opinion that it was the duty of the plaintiff to show that any portion of the 
money raised by Lacbhanji was actually applied to immoral purposes. He need 
not have done so. It would have been sufficient if he could show that the 
debt was contracted for an immoral purpose. 

It has, however, been contended on behalf of the appellant tnat, having 
regard to the fact that Lacbhanji began contracting debts within a short time 
after he attained majority, and to the fact that several bonds were executed by 
him within a short time of each other, the transactions should bo regarded ae 
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unconscionable, because the lender evidently took advantage of the youth of the 
deceased. I am not prepared to accept this view of the matter, when it appears 
upon the evidence that the father of the deceased left debts to the amount of 
Rs. 2,000, which so far from being discharged 'by the mother of the deceased 
during his minority, augmented to Rs. 5,000, and where we also find that there 
were decrees outstanding against the deceased, and upon one occasion, that is to 
say, when the mortgage bond of the 1st May 1892 was executed, a considerable 
sum of money, Rs. 900, was required to pay the rent due upon one of the 
family properties. 

The last point raised on behalf of the appellant was in regard to the com- 
mission said to have been deducted by the mortgagee at the time when the loans 
were contracted. The evidence no doubt raises a suspicion that some portion 
of the money was so deducted, but the story told on behalf of the plaintiff 
that 20 per cent, was deducted in every instance is incredible. But, however 
that may be, I am not prepared to find on the evidence, such as it is, that any 
commission was, as a matter of fact, deducted from the money for which 
the mortgage in question was given, aud if deducted at all, what was the 
amount thereof. 

Something was said about the partition decree obtained by the son against 
the deceased Lachhanji, and that the mortgagee is not entitled to enforce his 
security against the portion of the family property allotted to the plaintiffs. 
It will, however, be observed [7S13 that the partition suit W’as instituted 
after the suit by the mortgagee for enforcement of his mortgage security, and 
yet the mortgagee was not made a party to the partition suit. It is obvious, 
therefore, that the rights of the defendant under the inortgage cannot be 
affected by the decree made in the partition suit, supposing that it was a 
perfectly bond fide proceeding. 

Upon ail these grounds I think this appeal should be dismissed. 

May 7, 1900, Harington, J. — The suit, which gives rise to the present 
appeal, was instituted by Laila Suraj Prosad (a minor suing by his next friend 
Tapesar Koer) and Mussamut Lakh Rani Koer against one Golab Chand, for 
the purpose of obtaining a declaration that a certain mortgage bond and decree 
obtained thereon by the defendant were not binding on the plaintiffs, so far as 
tl^eir interest in the mortgaged property was concerned. 

The plaintiffs are the son and the widow of one Lachhanji, who died in 
July 23rd, 1894 : the defendant is a money-lender in the town of Chuprah. On 
April 4th, 1893, Lachhanji executed a simple mortgage bond in favour of the 
defendant, and by it mortgaged certain ancestral property alleged to be held 
by him in proprietary right as security for the repayment of a sum of Rs. 6,900 
and interest. The mortgagee instituted a suit on this bond against Lachhanji 
under Chapter IV of the Transfer of Property Act, and in October 3rd, 1893, 
obtained a decree directing him to pay to the plaintiff or to deposit in Court 
the amount claimed with interest, ativl ordering that in default of payment the 
mortgaged property should be sold at an auction sale, and the proceeds applied 
in satisfaction of the decree. The plaintiff No. 1 in the present action objected 
to the sale, but was referred to a regular suit, which was accordingly brought, 
and against the decision in that suit the present appeal is preferred by the 
plaintiff' No. 1 together with his mother. The plaintiffs rested their ease mainly 
upon three grounds — 

(1) That because they were not parties to the mortgage or mortgage suit, 
the decree in the mortgage suit was not binding on them. 
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(2) That the family property has been partitioned, and therefore their 
two-third share oannot be attached. 

• [7S3] (3) That the debts were contracted by the mortgagor for immoral 
purposes, and therefore are not binding on any members of the family other 
than the mortgagor. 

The learned Subordinate Judge dismissed the plaintiff’s suit, and, against 
that decision the present appeal is brought. The facts leading up to the 
execution of this mortgage, and the evidence in the case have been fully dealt 
with by my learned brother. I do not propose therefore to deal with them to 
any greater extent than is necessary to elucidate the conclusion to which 
1 have come. 

The second and third questions present but little difficulty, and inasmuch 
as 1 agree in thinking that on neither of these two points has any ground for 
interfering with the judgment of the Court below been established, they can bo 
very shortly disposed of. I agree that the partition having taken place after 
a mortgage purporting to bind the whole family property liad been validly 
created by the father whatever property the son or widow could take under 
th'.t partition would be subject to the mortgage lien cieated by the father, 
and wouhl be under a liability which the mortgagee by properly constituted 
proceedings would be able to enforce. This therefore disposes of the case made 
by the widow, or raised by the son on the partition. It becomes unnecessary 
too to discuss the evidence as to whether the debts which are the subject of 
the mortgage deed in question were contracted for immoral purposes, inas.iiuch 
as I agree with the conclusion to which both my learned brother and the 
learned Judge in the Court below have come on this question. The mortgage 
formed one of a series of mortgage transactions, and the money, as my learned 
brother has pointed out, appears to have been borrowed for perfectly legitimate 
purposes. No doubt the plaintiff has given general evidence of immoral and 
improper conduct on the part of Lachbanji, but 1 do not think that that general 
evidence justifies us in coming to the conclusion that the particular debt in 
respect of which this mortgage bond was given was in fact incurred for 
immoral or illegal purposes. I think, therefore, that the plaintiff fails to 
discharge his liability on the ground that the debts were created for illegal or 
immoral purposes. 

[763] I now pass on the remaining question which is one of considerable 
difficulty, and has been the cause of much conflict of judicial opinion. 

That question is whether, assuming the liability created by the mortgagor 
to have been created perfectly validly, and to be binding on the ancestial pro- 
perty to the fullest extent, the mortgagee (having notice of the son’s interest) 
is entitled to enforce that liability by a mortgage suit without making the son 
a party under s. 85 of the Transfer of Property Act, and, if he is not so 
entitled, whether the son is entitled in the present suit to have the decreq so 
obtained declared void as against his interest. In other words, whether the 
plaintiff in the present action is entitled to say that that liability, though 
properly created, cannot at present be enforced against his share of the family 
property, because at present the mortgagee has not taken the proceedings 
proper for binding his share, but has chosen to bring his action without making 
him a party in disobedience to an act which says ho shall make him a party. 

Shortly summarized, the argument on behalf of the appellants is as follows : 

Section 86 of the Transfer of Property Act says that all persons having 
an interest in the mortgaged property of whose interest the mortgagee ha# 
notice must be made parties to a mortgage -suit. Golab Chand had riptiqp of 
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the interest of Lalla Surja Prosad in the property comprised in the mortgage 
executed by Lachhanji, and therefore Golab Ghand was bound to make Lalla 
Surja Prosad a party in the mortgage suit. This Golab Ghand did not ^o. 
Lalla Surja Prosad therefore says that Golab Ghand’s suit was not legally 
constituted as far as he was concerned, and that he is entitled to clairn that 
his liability which Golab Ghand seeks to enforce against his interest in the 
mortgaged property shall not be enforced unless and until a decree is obtained 
against him in a suit properly constituted according to law. 

The argument for the respondent is shortly this : Before the passing of 
the Transfer of Property Act there was a recognized rule of procedure by which 
all persons interested in a mortgaged property should be made parties to a 
suit relating to that mort- [7543 gaged property, unless their interests were 
suthciently represented in the snit. Section 85 alhrms but does not extend 
this well recognized rule. It has been held in cases arising before the Transfer 
of Property Act that a decree obtained against the father of an undivided 
Hindu family in a suit on a mortgage of the whole ancesti’al property was 
binding on the son’s interest notwithstanding that they were not parties to 
the mortgage or to the suit brought thereon, and that the only way in which 
a son could question the decree vras by establishing in a suit of his own, that 
the debt either did not in fact exist or had been contracted, for illegal or 
immoral purposes. Under the law therefore, as it has been laid down previous 
to 188!2, Lalla Surja Prosad would have been unable to succeed in the present 
suit, and therefore, the law not having been altered by s. 85, he is equally 
disentitled to succeed in the present action on any other ground than that the 
debts were non-existent or were incurred for illegal or immoral purposes, and 
that ground he has failed to establish. 

If, therefore, the facts that the son is a person having an interest 
in the mortgaged property, and that the mortgagee had notice of that interest 
at the time he brought his suit are proved the sole questions in issue will be : 
(1) Does s. 85 of the Transfer of Property Act compel the mortgagee to make 
him a party, and (II) what are the consequences of a refusal by the mortgagee 
to make him a party ? 

Now, s. 85 of the Transfer of Property Act is in these words that “ Subject 
to the provisions of the Givil Procedure Gode, s. 437, all persons having an interest 
in the property comprised in a mortgage must be joined as parties to any suit 
under this Ghapter (viz., Ghap. IV) relating to such mortgage : Provided the 
plaintiff has notice of such interest.” 

Section 437 of the Givil Procedure Gode says : “ In all suits concerning 
property vested in a trustee, executor or administrator, when the contention is 
between persons beneficially interested in such property, and a third person, 
the trustee, executor, or administrator shall represent the persons so interested, 
and it shall nut ordinarily be necessary to make them parties to the suit, but 
the Court may, if it thinks fit, order them, or any of them to be [7653 made 
such parties.” ** Notice ” is defined by s. 3 of the Transfer of Property Act, 
but it is unnecessary to set out that section for the evidence of Obattu 
Lai who was acting as agent for Golab Ghand shows that he made 
enquiries as to Lachhanji’s position before the money was advanced, and that 
he a.scertained that Lachhanji had a son, and that he reported that fact to 
Lai Ghand who carried on business jointly with Golab Ghand : and though 
Golab Ghand denies that he knew Lachhanji had a son, he admits that Lai 
Ghand consulted him about the propriety of making the . ddvance. Clearly 
therefore the mortgagee had by his authorized agent notice of the interest of the 
presenft plaintiff. Indeed it is very improbable that the fact of the plaintiff’s 
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exifltenoe, which had been reported to his partner, would not have been brought 
to the knowledge of the mortgagee in the course of the discussions which the 
ei^dence discloses he had with his partner as to lending the money. That 
b^ng so I think it is clear that the mortgagee had notice of the existence of 
the plaintiff, and the presumption being that the family is joint, such notice is 
equivalent to notice of the interest which the plaintiff had in the mortgaged 
property. 

It being established therefore that the mortgagee had notice, does a son in 
a Mitakshara family, who, on his birth, obtains a co- parcenary interest in the 
ancestral property, come within s. 85, or is he to be excluded on the ground 
that the section merely lays down a former rule of procedure, under which ho 
has never been held to be a necessary party to a mortgage suit ? This must 
depend on what the Legislature has expressed in s. 85, for to quote the words 
of an eminent English Judge, in a caso reported a few years ago with reference 
to the duty of the Court in construing an Act — our limited function is not to 
say what the Legislature meant ; but to ascertain what the Legislature has 
said that it meant.” * Applying that principle wliich has been stated in a 
varying language by numbers of eminent Judges, and is as applicable to a 
Court here, as to a Court in England, I do not think it is open to the Court to 
give any meaning to s. 85 [756] other than that which the Legislature has 
expressed. The words in which the section is couched are the plainest and 
most explicit known to the English language. It is expressed to apply to " all 
persons having an interest, except those whoso interests are represented by 
trustee, executor, or administrator, provided the plaintiff has notice of the 
interest.” No authority is needed for the proposition that a son in a Mitak- 
shara family takes on birth an interest in the family property. I do not think 
it open to the Court therefore to hold that a Mitakshara son does not fall within 
the section, because to hold otherwise would be to say that the Act had changed, 
not the law relating to the liability of the son’s interest in mortgaged 
ancestral property, but the constitution of the suit by which that liability is to 
be enforced. 

When the section is couched in ambiguous language and the meaning of 
the Legislature is not clear, no doubt it is important to consider which out of 
two constructions the language was intended to bear, but where the words of 
the act admit of no ambiguity I do not think I am entitled to add to or take 
from them ; 1 can only construe them according to the ordinary meaning which 
the words bear in legislative enactments. The word “ person ” need not 
necessarily mean individual. It might he used to express a number of indivi- 
duals, as for example a corporation entitled to sue and be sued in its corporate 
capacity; but I do not think it could be said that the different members of a 
Hindu joint family could be described in law as a “ person.” 

It was argued that although the son is not made a party to the mortgage 
suit by name he is in effect a party or his interests are sufficiently represented 
by his father, for whose debts, if not immoral, the son's interest in the family 
properties is liable. But I cannot agree to that contention, and I express my 
conclusion with diffidence as it differs from that arrived at by my learned brother. 
The Legislature have provided by a referonco to s. 437 of the Civil Procedure 
Code that certain definite persons shall he treated as representing other persons* 
interest, but neither by particular description, nor by general words have they 
authorized the plaintiff in a mortgage suit to treat the father in a Hindu ]oint 
family as representing the son's interests, and therefore I do not think it open 

• Per Mathew, J., in Roth^ichild v. The CommiBsi oners of Inland Revenue, 1894, 
L.R.,2Q.B., 142 at p. 146. . 
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[757] to the Court to supplement the words of the act, and to say that they 
are entitled to be considered as represented by their father. 

Moreover the defence open to the father would not raise the defences oj^n 
to the son, for he would be liable on his mortgage even though the money he 
had raised had been applied to immoral purposes — whereas, if that fact was 
established on behalf of the son, it would discharge his liability. Having 
regard, therefore, to the words of the act, and to the fact that the liability 
of the father and of the son depends on different considerations, I do not 
think it can be said that the son is in effect a party through his natural 
representative. 

For these reasons, therefore, I came to the conclusion that the plaintiff 
in the present suit ought to have been made a party to Golab Chand’s 
mortgage suit. 

This has not been done and the Question arises what is the effect of not 
making him a party, and as to this I regret that the conclusion I arrive at 
differs from that to which my learned brother has come. £)oes it place the 
present plaintiff in the position ho would have occupied, if the mortgagee 
bad had no notice, and t herefore had not been bound to make him a party, or 
does it entitle him to say that the mortgagee, having refused to make him a 
party as provided by s. 85, is not entitled to affect his interest by a decree 
obtained in his absence ? 

This question has never, as far as I am aware, come before the Privy 
Council : the numerous cases cited from that tribunal deal with the liability 
of sons for their father’s debts, and do not touch the question whether s. 85 of 
the Transfer of Property Act has rendered it necessary to make the son a 
party. But it has arisen in three cases in this country. The first is Bhawani 
Pershad v. Kallu, (1895) I. L. R., 17 All., 537, in whicii it was lield in a Full 
Bench reference by a majority of five Judges to one that where a plaintiff sued 
on a mortgage against a Mitakshara father as a mortgagor without joining sons 
of whose interest he had notice, and obtained a decree against the whole 
family property the sons in a separate suit were entitled to obtain a decla- 
ration that the mortgagee was not entitled to sell up their interests. This 
decision [788] was dissented from in the case of Bamasamayyaii v. Vtrasami 
Ayyar, (1898) I. L. R,, 21 Mad., 222, hy Shepkard, J., although the question 
did not really arise. The decision in the latter case was undoubtedly right as 
there was no allegation or evidence that the mortgagee had any notice of the 
plaintiff’s interest, and it is on this ground that Davies, J., the other Judge 
composing the Court, who carefully guards himself against dissenting from the 
Allahabad case, rests his judgment. The judgment of SHEPHARD, J., in this 
case has been followed in the case of Palam Goundan v. Bang ay y a Qoundan, 
(1898) I. L. R., 22 Mad., 207, but it is followed without any discussion as to 
the grounds on which it is to be supported. The learned Judge, who 
dwsented from the opinion of the majority in the case of Bkaioani Pershad v. 
Kalin, (1895) I. L.R., 17 All., 537, ruled that s. 85 of the Transfer of Property 
Act did not lay down any rule of substantive law. For reasons which I have 
given I do not think it open to me to go outside the words of the section to 
determine what the Legislature meant, and in my opinion to say that the 
Legislature did not mean to lay down a substantive rule of law is to attribute 
to the« Legislature a meaning other than that which has been expressed in the 
very positive language of s. 85. 

He is influenced too in his judgment by the anomaly which is said to be 
created, if it be held that a mortgagee plaintiff is not entitled to sell up the son’s 
interest in the ancestral property, without making the son a party to the sui^ 
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while the holder of a simple money decree is so entitled. I do l ot think there 
is any thing anomalous in the supposition, that a plaintiff, who is seeking by 
foupciosure or sale to extinguish the rights of persons other than liis debtor in 
mortgaged property should he bound (if he have notice) to give those persons 
an opportunity of being heard in defence of their interests, and that a plaintiff, 
who is seeking a simple money decree against his debtor personally, should 
not be bound to make persons parties whose interests may be affected, if the 
defendant fails to pay the amount of the decree. At any rate, if any anomaly 
is created, it is due to the fact that the Legislature has given plaintiff's in 
ordinary suits for money under s. 28 [759] of the Civil Procedure Code a 
discretionary power as to who they shall make defendants, while it has imposed 
on them a positive duty under s. 85 in mortgage suits under Chap. IV of 
that Act. 

No general rule has, I believe, been laid down from w^hich one can deter- 
mine what are the consequences of a non-compliance with any particular statute: 
those consequences are to he ascertained by a consideration of the words of 
the statute, and of the mischief at which the statute is aimed. Here the 
words are imperative to the last degree, and, if it rested on the \vords alone, I 
should he inclined to hold that, even supposing the suit were not liable to be 
dismissed in toto, as to which I express no opinion, the Court was only entitled 
by virtue of s. 31 of the Civil Procedure Code to deal with the right and 
interest of the person actually before it. 

The object of the section appears to be to discourage a multiplicity of suits 
by compelling a mortgagee to make all persons of whose interest in the 
mortgaged property he has notice parties to bis suit instead of leaving them to 
enforce tbeir rights by bringing other actions. 

If this is the object, it seems to mo that it will be defeated, if it is held that 
the only consequence of non-com])liance \vith it is to expose the mortgagee to 
other actions. It is to he observed that, in an ordinary action for debt, the 
plaintiff “ may ” under s. 28 of the Civil Procedure Code make the sons of a 
joint Hindu family defendants, if ho desires to enforce their liability for a debt 
contracted by their father : if he aoes not he runs the risk of having the fact 
or nature of the debt contested by a separate suit. Under s. 85, on the other 
hand, he “ must ” make persons of whose interest he has notice parties to the 
suit. Tt seems to me anomalous to hold that the consequences to a plaintiff 
are the same, whether he neglects to avail himself of the permission accorded 
by s. 28 of the Civil Procedure Code, or refuses to obey the imperative direction 
of s. 85 of the Transfer of Property Act. 

The two learned Judges, who dissent from the majority of the Allahabad 
High Court, appear to consider that a suit brougiit [760] in contravention 
of 8. 85 of the Transfer of Property Act would bo liable to be dismissed for 
non-joinder of parties [per BanEBJEE, J., in Bhawani Prasad v. Kalla, (18^51 
I. L. R., 17 All., 537 (550), and Shephard, J., in Eamasaviayyan v. Virasami 
Ayyar, (1898) I. L. R., 21 Mad., 222 (224)] , and one at least considers that a 
mortgagee so suing runs the risk of having his decree limited to the personal 
interest of the mortgagor. Now I cannot see how he can bo exposed to these 
risks, excepting on the assumption that ** the person having an interest ” is a 
necessary party under s. 85 (if the plaintiff' have notice), and that the Court 
cannot rightly make a decree in the absence of a necessary party affecting his 
interest in the mortgaged property, and. if it be once conceded that the Court 
could not rightly pass a decree affecting his interests, because he was a neces- 
sary party and not present, it seems bo me a very anomalous position to take 
up to say that be on his part, on proving that he was a necessary partf , an4 
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not present, is not entitled to a declaration excluding his interests from the 
operation of the decree. 

Lastly, it is said, that he runs the risk of having to defend another #Uit 
in which the nature or fact of the debt may be questioned. But this risk 
does not depend on the non-observanco of a. 85 ; it must exist where there 
are sons of whose existence the mortgagee has had no notice, and, who, in 
consequence he is not bound to make parties under s. 85 and moreover it is a 
risk which he runs in any simple action of debt, if he elects not to make the 
sons parties. 

For these reasons, in view of the apparent object of the section and on 
comparing the words of s. 85 of the Transfer of Property Act with those 
of s. 28 of the Civil Procedure Code, I am led to the conclusion that a 
mortgagee is not entitled to a decree affecting the interest of any person 
of whose interest ho has notice and whom notwithstanding he refuses to make 
a party, and that in the present case no decree ought to .have been made 
affecting the interest of Lala Surja Prosad ; and that that having been done 
which ought not bo have been done, the plaintiff in the present suit is entitled 
to a declaration that the mortgage decree does not affect his interest, not 
[761] on the ground that he is not liable, but on the ground that the mortgagee 
has not taken proper steps to enforce his liability. 

To hold otherwise would land one in this very anomalous position. We 
must decide that a plaintiff who has notice of other persons, interests, and 
who wilfully refuses to make them parties, gets, notwithstanding his wilful 
disobedience to the positive direction in s. 85 a decree binding the interest of 
those persons to precisely the same extent as it would have been binding, if 
from want of notice he had not been obliged to make them parties. This 
involving as it does the proposition that a mortgagee is able to bind the 
interest of persons not parties to the suit whom the law says he must make 
parties to precisely the same extent as he can bind the interests of those whom 
the law does not compel him to make parties, seems to me to involve a far 
graver anomaly than that involved by holding that s. 85 of the Transfer of 
Property Act has imposed duties on a mortgagee plaintiff, which are not imposed 
on a plaintiff* in a simple action of debt under s. 28 of the Civil Procedure Code. 

It is unnecessary to discuss the judgment, (1895) I. L. B., 17 All., 537, of 
the Chief Justice and the other Judges of the Allahabad High Court, inas- 
much as I agree with the conclusion to which they have come. In my view 
while it infficls no hardship on a mortgagee to hold that he must make parties 
to his suit those whose interests he knows of and desires to bind ; it confers a 
great advantage on the sons in a joint Hindu family to compel a plaintiff- 
mortgagee to make them parties. For it is in the cases in which the father 
has borrowed money for immoral purposes that they are entitled to save their 
pmperty, and it is just in those vei’y cases that we should expect to find (if 
they were too young to look after their own interests) their rights least safe* 
guarded by their father. To hold therefore that the statute applies will enable 
the Court to protect the interests of persons who are in many cases unable to 
protect themselves, and this is consonant not only with the spirit but with the 
actual words of s. 42 of the Civil Procedure Code, which enjoins that every 
suit shall be so framed as to prevent farther litigation on the subject-matter 
in dispute. 

[762] For these reasons 1 come to the conclusion that the mortgagee was 
bound to make the plaintiff a party to the mortgage suit, that not having done 
so he was not entitled to obtain a decree affecting the plaintiff’s interest. .1 
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am therefore in favour of reversing the decision in the Court below and giving 
the plaintiff the relief he seeks for in this, action. 

May 7, 1900. —Chose and Harington. JJ.— We do not think we are 
called upon in this case to refer the question, upon which wo disagree, to 
a third Judge ; but we prefer to follow the course prescribed by the second 
paragraph of s. 576 of the Code of Civil Procedure. The appeal will, accordingly, 
be dismissed with costs. 

B. D. B. Appeal dismissed. 


NOTES. 

[ In Sheo Shankar Ram v. Jaddo Kunwar, (1914) 36 All., 883, tho Privy Council held in 
favour of the representative character of the managers of joint ITindu Families even in mort- 
gage suits but the specific point of the rule in the Transfer of l*ropcrty Act, 1H8‘2, sec. 85, did 
n®t arise there. 

The general tendency however has been to regard that rule as not affecting the ease of 
joint families 34 Bom., 354 : (1912) 18 I. C. 848 (Nagpur) ; see also (19(X)) 27 Cal.. 762 ; 
(1900) 3 Bom. L.,R., 322 ; (1901) 26 Bom. 163 ; (1901) 3 Bom. L. R., 3G7 ; (1907) 34 Cal., 
642 ; (1907) 34 Cal.. 735 ; (1912) 34 All., 549, 572. 

The case in 27 Cal,, 724 was finally decided in (1901) 28 Cal., 517 where all were 
required to bo made parties, and that decision was followed in (1914) 41 C.il., 727.] 


[ 27 Cal. 762 ] 

The 6th and Gih March and 7th May^ 1900. 
Present : 

Mr. Justice Ghose and Mr. Justice Harington. 


Surja Prasad and another Defendants 

versus 

Golab Chand Plaintiff.* 

Hindu Law — Mitakshara /'ami ^ 1 / — Alienation of ancestral properly by 
father — Liability of sons for father's debts — Mortgage — Suit by 
mortgagee against son, for sale of ancestral j^roperty — 

Antecedent debt — Legal necessity — Illegal or 
immoral 'purpose — Money-decree — Limitation 
Act {XV of 1877), Art. 110, Sch. II. 

In the case of a joint Mitakshara family where the father raised money on a mortgage 
hypothecating certain ancestral family property, and it was not proved that the money was 
required for payment of any antecedent debt, or that the money was raised or expended for 
illegal or immoral purposes, or that any enquiry was made on behalf of the mortgagee as to 
the purpose for which the debt was incurred : 

Held, that the /nortgago .security could not be enforced against the son (the fathei 
having died), unless it could be shown that tho debts for which the mortgage was created 
were antecedent to the transaction in question. 

Under the above circumstance.; the mortgage is not binding on the son ; but the debt not 
being proved to have been incurred for imnior.i.1 or illegal purposes, tbc mortgagee would bo 
entitled to a money-decree against tho defcudaut.s, not upon the mortgage security, but upon 
the simple obliga-[768]tioD created by tho bond; and a suit for such a relief must, under the 
Limitation Act, be instituted within six years from the due date of the mortgage bond. 

Leushman Dass v. Giridhur Chowdhry, (1880) I. L. B., 5 Cal., 856, and Khalilul Rahman 
V. Oohind Pershad, (1892) I. L. R., 20 Cal., 328, relied upon. 

• Appeal from Original Decree No. 456 of 1898, against the decree of Babu Jaduputi 
Banerjee, Subordinate Judge of Sarun, dated the 24th of September 1898. ^ 


18 CAL.— 142 
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The defendants Nos. 1 and 2 are the minor son and the widow of one 
Chunder Koilash Saran alias Laehhsj^nji, governed by the law of Mitakshara. 

On the 21st February 1891, Lachhanji borrowed Rs. 5,000 from the 
plaintiff and his uncle Lalchand— also members of a joint Mitakshara family, 
for the alleged purpose of instituting a suit against one Salukah Deo Narain 
and Ram Narain Singh, and for the purpose of meeting his marriage and 
other necessary expenses, and executed a mortgage bond in favour of the 
plaintiff and his said uncle Lalchand. The due date of the bond was the 
19th February 1892. 

Lachhanji died on the 23rd July 1894 leaving the defendants Nos. 1 and 2 
^s aforesaid. 

Lalchand died on the 1 4th December 1894 without leaving any issue; and 
the plaintiff, having succeeded to Lalclnind’s interest in the said mortgage 
bond, instituted this suit on the 10th March 1898 (i. c., six years after the due 
date of the bond), against the defendants for recovery of the amount secured 
by the mortgage, and claimed, in the first instance, a decree for sale of the 
mortgage property, and in the second place, the sale proceeds proving 
insufficient to satisfy the decretal amount in full, for sale of other properties 
belonging tc the defendants. 

The defendants alleged, mter aha, that Lachhanji was a profligate and a 
man of intemperate habits, that the debt was incurred for immoral purposes 
and not for any legal necessity of the family, that Lachhanji never intended 
to institute a law suit against the aforesaid Balukah and Ram Narain, nor did 
he perform any marriage ceremony, and that the suit was barred by limitation. 

It appears from the evidence adduced before the lower Court that no suit 
was ever instituted by Lachhanji against the said [764] Salukah and Ram 
Narain ; that there was no sufficient proof of the fact that any money 
was really required for Lachhanji's marriage (for the second time) which 
took place some time after the execution of the bond in question ; that 
no inquiry was made by the mortgagee as to the truth of the alleged purposes 
for which the debt was incurred by Lachhanji, and that the defendants failed 
to establish that the loan was contracted for illegal or immoral purposes ; 
upon these facts the Subordinate Judge was of opinion that there was a legal 
necessity for incurring the debt, and gave judgment for the plaintiff. 

The defendants appealed to the High Court. 

March 5, 6, 1900. — Dr. Rash Behary Ghose, ]3abu Karuna Sindhu Mooker- 
jee, Babu Akshoyknmar Barter jee and Babu Surendra Nath Ghosal, for the 
Appellants.— The liability incurred under the mortgage bond of the 2l8t of 
February 1891 not being one for satisfying an “ antecedent debt, ” 
within the meaning of the decisions in the cases of Lachman Dass v. 
Oiridhur Chowdhry, (1880) 1. L. R., 5 Cal., 855 ; Khalilul Rahman v. 
Gobind Prosad, (1892) 1. L. R., 20 Cal., 328 ; Sadabart Prosad Sahn v. 
Foolbash Koer, (1869) 3 B. L. R., (F. B.), 31, the bond cannot be enforced 
against the defendants, and the debt realized from the ancestral property 
hypothecated thereby. The bond could only bo enforced against them as a 
simple money-bond, if a suit were instituted within six years from the due date 
of the l)ond ; but as this suit was instituted after the expiry of six years from 
the due date, it is barred by limitation under Art. 116, Sch. II, of the 
Limitation Act. 

Babu Oolap Chunder Sarkar and Baba Dwarka Nath Mitler, for the 
Respondent. — The Lower Court is right in finding upon the evidence that there 
was a^legal necessity for the mortgage. Even if there was no legal necessity. 
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still the debt not being proved to have been incurred for an illegal or immoral 
purpose, the mortgage should be held binding on the son. The pious liability 
of the sons to pay the father’s debt was for the first time converted into a legal 
liability by the decision in the case of Girdharee Lall v. [765] Kantoo Lall^ 
(1874) 14: B. L. R., 187. No doubt it was laid down in several earlier cases 
decided by the Privy Council that to support an alienation by the father he 
must have first contracted a debt and then in order to pay olT that debt ho 
might make a valid alienation of the ancestral proj)erty. See (iiniJiarcc Lall 
V. Kantoo Lall, (1874) 14 B. L. R., 187 ; Suraj iJansi Kocr v. Sheo Persad Himjh, 
(1879) I. L. R., 5 Cal., 148 (171) ; Deendyal Lall v. Jnydccp Narain Singh, 
(1877) I. L. R., 3 Cal., 198. The facta of these cases show that there were 
“ antecedent debts ” in all of them, and hence their Lordships formulated the 
proposition of law necessary for those cases, that the alienations made by the 
father to pay off the antecedent debts were binding on the sons. 

But it is now settled by the later decisions of the Privy Council [see 
Nanomi BabiLasin v. Modun Mohan, (1885) L. R., 13 I. A., 1, 17, 81] tliat a 
debt contracted by the father, if not tainted witli immorality, is binding on the 
sons from its very inception ; then, why should not a mortgage in ado to secure 
the payment of such debts be also binding on the sons ? There is no reason 
why the debt should be antecedent to the mortgage in order to make it bind- 
ing on the sous. The sons arc bound to pay all debts whether secured or 
unsecured, provided they were not incurred for illegal or immoral purposes. 
See the observations of PiGOT, »!., in Rahman v. (Jobind Par sad, (1892) 

I. L. R,. 20 Cal. 328 (347). 

Cur, adv, vult. 

May 7, 1900. The judgment of their Lordships was delivered by 

Ghose, J. — This appeal arises out of a suit instituted by Babu Golab 
Chand against Lalla Surja Narain, minor son of Chunder Kailash Saran alias 
Lachhanji, for enforcement of a mortgage bond, dated the 21st February 1891, 
executed by the said Lachhanji in favour of the plaintiff’ and his uncle Lai 
Chand for the sum of Rs, 5,000. 

We have noticed this mortgage bond in our judgment in [766] appeal 
from Original Decree No. 397 of 1898 (see p. 724). The plaintiff ’s allegation 
is that Lalchand died without auy male or female issue, and. while living 
jointly with him (the plaintiff), that he has succeeded to his interest in the 
mortgage bond in question under the Hindu law, and that he is entitled 
to enforce the mortgage security against the son of Lachhanji, the latter 
having died. 

The due date of this bond was the 19th February 1892, but the suit was 
not instituted until the 10th March 1898, that is to say, more than six years 
after that date. The plaintiff’, however, claimed in the first instance, a decree 
for sale, and in the second place in the event of the sab proceeds of the mjor^- 
^aged property being insufficient to discharge his dues in full, he asked that 
the balance of the decretal money might bo realised from other properties of the 
defendant. The mortgage is said to have been given, as has been stated in 
our judgment in appeal from Original Decree No. 397 of 1898, for the purpose 
of meeting the expenses of a suit to be instituted against Salukha Deo Narain 
and Ram Narain Singh, and for the purpose of meeting the marriage and other 
expenses of the deceased. The evidence, however, shows that no suit was 
instituted against those individuals, nor is the evidence sufficient to show 
that any money was then required foi Lachhanji’s second marriage, his first 
wife having then died, and what “ other expenses ” there were to be mot, we do 
not know. A question seems to have been raised in the Court below wiiether 
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the second marriage of Lachhanji had not then already taken place, but the 
Subordinate Judge was unable to find upon the evidence that this was so. He 
rather held that the marriage did take place subsequent to the execution of 
the mortgage bond in question, though he came to no finding as to the precise 
time the event really happened. We agree with the Subordinate Judge in the 
conclusion at which he has arrived in this respect ; but though the marriage 
may be taken to have occurred, not before, but after, the date of the mortgage 
bond in question, the evidence in no way satisfies us that any money was 
really required for the purpose. It is, however, stated by some of the witnesses 
on behalf of the plaintiff that at the time of the loan in question it was re- 
presented that money was r(?quired for marriage expenses, as also for meeting 
the expenses of a suit to be [767] instituted against Salukah Deo Narain and 
Earn Narain Sii gh, and that enquiry was made under the orders of the plaintiff’s 
uncle Lalchand, as to the truth of these representations. We have examined 
the evidence hearing upon this matter, hut we are unable to find that any 
enquiry was made on behalf of the plaintiff and his uncle in this connection, 
though it is quite possible that representations were made to Lalchand that 
money was required for the said purposes. The plaintiff seeks to enforce 
the mortgage security in this case, and he is bound to show that the mort- 
gage is binding upon the defendant. Having regard to the rulings both of 
the Privy Council and this Court, he could do so by showing that the debts 
for which the mortgage w^as given were “ antecedent debts, ” that is to say, 
antecedent to the transaction in question, but we are unable to find upon the 
evidence such as it is that this w^as so. If then the mortgage is not binding 
upon the defendant, the question is whether the plaintiff is entitled to a decree 
declaring that the money covered by the bond may be realized out of the 
whole of the ancestral estate, the debt not being proved to have been 
incurred for immoral or illegal purposes, and it being antecedent to the 
suit. If the plaintiff had brought his suit within six years from the time 
when the bond fell due, there could be no doubt that he would be entitled to 
the relief which was declared as the proper relief to be granted to a party in the 
position of the plaintiff in the case of Luchmun Dass v. Giridhur Chowdhry, 
(1880) I. L. E., 5 Cal., 855, decided by a Full Bench of this Court, and in the 
case of Khalilul Eahman v. Gohind Pershad, (1892) I. L. E., 20 Cal., 328. 
But the suit having been instituted after the expiry of six years from the due 
date, we do not think, having regard to the principles laid down in those cases, 
that the plaintiff is entitled to such relief. A decree made, not upon the 
mortgage security, but upon the simple obligation created by the bond, is but 
a money decree, and a suit for such a relief is governed by the six years law of 
limitation as prescribed by the Limitation Act. 

Upon these grounds we modify the decree of the Court below, and decree 
this appeal with costs in both Courts. 

D. B. Appeal allowed. 

• NOTES. 

[ As regards the rule as to joinder of parties, sec the notes to 27 Gal., 724. 

As regards the necessity for there being antecedent debts, see also 34 Gal., 735 ; 31 All., 
176;7C. L. J., 196.] 
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[768] PRIVY COUNCIL. 

The 16th February and 2nd March, 1900, 

Present : 

Lords Hobhouse. Davey and Robertson, and Sir Richard Couch. 

Jaggot Singh Plaintiff 

versus 

Brij Nath Kunwar Defendant 

On appeal from the Court of the Judicial Commissioner of Oudh. 

llegulation XI of 1825, s.4, sub-ss, 1 and 6 — Changes in a river's channel — 
Bights of ri])artan oumers — Accretion by alluvion distinguished. 

The current of a river changinf; its course encroached upon either bank alternately, 
detaching land from one bank, followed by the effect that land was added to the opposite 
bank. 

The river having taken a course more to the east than its original one, the area of the 
defendant’s village (till then only partly on the western side, inasmuch as the river traversed 
it throughout) appeared entirely on the west bank. Some land of the plaintiff’s village on 
the eastern side was also carried away, the river continuing its eastward tendency. 

By another change, in the opposite direction, the current resumed its original ck'j.nuel 
more towards the west, with the effect that the piece of land that had belonged to the 
defendant’s village, and had boon submerged, when on the oast hank, during the above 
change in the river’s coarse emerged in the end on its former site on the east bank. This 
restored land was identifiable. But the owner of the village on the east bank now claimed 
it as an accretion by alluvion to his property which it adjoined. 

Held, that the right of property remained in the original owner, the defendant. The 
owner of the adjoining village on the eastern side could not make out a title to it cither 
under sub-s. 1, under sub-s. 5 of s. 4 of Regulation XT of 1825, or in virtue of any known 
principle. There was no proof of a custom giving this land to him on account of contiguity, 
and there had been no gain to him from the river by alluvion within the meaning of 
the Regulation. 

Appeal from a decree (21st November 1895) of the Court of the Judicial 
Commissioner, reversing a decree (5th September 1893) of the Subordinate 
Judge of Baraich. 

This suit was brought by the appellant, the talukhdar of Ohakbari, to 
whom belonged a half share in a village Murwa, in Baraich, situate wliero the 
river Gogra flowing from north to south separates that district from the district 
of Sitapur. The [769] defendant, respondent, was the widow of the late Raja 
Raghuraj Singh and was in possession, for her estate as widow, of village 
Randa opposite to Murwa. 

At the time of the settlement the Gogra completely traversed Randa, and 
touched Murwa only at its extreme south. Afterwards the river, having taken 
a course more towards the east, submerged land on the east hank, with the 
result that the whole of Randa for a long period lay on the west bank ; and 
some of the land belonging to Murwa was also detached from that village. 

After another change eastward the river returned to its westward course ; 
and the effect was that land that -had been part of Randa was again upon the 
east bank. Upon their former site 2,058 bighas re-appeared. The right to 
these was now contested. In 1891 an order was made by a Magistrate tinder 
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s. 145 of the Criminal Procedure Code that the defendant, who had taken 
posession of these bighas, should retain possession until the plaintiff should 
have obtained a decree for the proprietary right to them. On the 27th 
June 1892 the plaintiff sued for possession. 

It was the case of both parties to the suit that the Gogra had until the 
years 1879-1880, in taking its course southward, gone completely through the 
village Banda, but reaching the southern extremity of Murwa it exactly divided 
the two villages for a certain length. 

The plaint stated that the current, taking a course more eastward between 
the years 18B0 and 1S35, transferred from Murwa on the east bank to the 
west bank a piece of land of whicii the owner of Banda took possession, 
claiming title to it under a custom, compliance wherewitli was authorized by 
Begulation XI of 182»5 That in the interval between 1886 and 1889 the river, 
still shitting its course further towards the east, had detached some more land 
from Murwa, and had transferred it to the west bank whore this piece also, 
as the plaint alleged, had been annexed by the defendant. 

Lastly, it was alleged that when the river, which returned gradually in 
1890 and in 1891 to a course more towards the west, had placed on the 
east hank and against the plaintiff’s village [770] the 2,058 bighas now in 
dispute, the plaintiff became entitled thereto as an alluvial accretion to the 
land of village Murwa. 

The defence was that the defendant had been continuously in possession of 
the lands in suit, retaining the proprietary right therein. 

The issues framed in the First Court were again more clearly stated in the 
judgment of the Appellate Court, and wore ; (1) Whether the land in suit was 
added to the plaintiff’s village Murwa by gradual accretion ; (2) if so, whether 
it ought to be considered an increment to the plaintiff’s estate either under the 
particular rule laid down in cl. 1 of s. 4, or on the general principles of equity 
and justice made applicable by sub-s. 5. 

The Subordinate Judge found that the land was added by accretion to 
Murwa. He decreed the right to the 2,058 bigahs in favour of the plaintiff, 
and Bs. 500 for mesne profits for the year 1229 Fasli, holding that the plain- 
tiff was entitled under Begulation XI of 1825 ; but he did not specify the par- 
ticular clause which he considered to be applicable to the case. 

On an appeal by the defendant, the Judicial Commissioner and the 
Additional Judicial Commissioner concurred in a judgment in favour of 
the defendant. They found upon the first issue that the 2,058 bighas had 
not been accumulated against the east bank by “gradual accession” within 
the meaning of Regulation XI of 1825. They referred to cases decided by the 
Judicial Committee explaining the terms “ gradual accession” as a process 
which seemed to the Commissioners “ wholly inapplicable,’.’ where, according 
to the plaint, a recession of the river from east to west, in the course of two 
years, transferred from the eastern to the western side of the stream two blocks 
of land, viz., 1,314 bighas belonging to Murwa and 2,058 bighas belonging to 
Banda.” Reversing the decision below they dismissed the suit. 

On this appeal, Mr. C. W. AratJioon, for the Appellant, argued that the 
judgment of the Appellate Court was in error. The Court should have held 
on a rikht construction of Regulation XT of 1JS25, s. 4, sub-ss. 1 and 5, that the 
claim was maintainable thereunder, and should have found upon the evidence 
that the land in suit had been gained by -the village of Murwa by gradual 
[771] accretion thereto. As to the explanation of accretion reference was 
madd to Nogendcr Chundcr Ghone v. Muhammad E^uf, (1872) 10 B. L. E., 
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(P. 0.), 406, and to Lopez v. Muddan Mohun Thakur, (1870) 13 Moore LA., 
467. It was clearly established by the evidence that the formation of the 
land against either one bank or the othoi’ had been a process occupying long 
periods of time. 

Also, it had appeared that on two occasions the defendant had taken posses- 
sion of land thrown up by tho river over against Panda on the west bank. 
That fact tended to support an alleged custom or local usage, which would, if 
prevailing, come in under suh-s. 5. Ho referred to the usage that tho deep 
stream should be tho boundary upon the breaking away of land upon tho one 
side of a river, and the appearance of corresponding land upon tlie other. There 
probably would have been further evidence forthcoming as to this usage, 
had not the defendant obscured tho question between the parties by deny- 
ing that changes had occurred in the course of the cunent. That question, 
stated generally, turned upon the fact that the areas, respectively, of the 
two villages had undergone repeated changes consequent upon alluvion and 
diluvion. Alluvion seemed to involve accretio.n rather than the transfer of land, 
in its integral* portions, and in form identifiable. The condition of identity 
could not be passed over. It could not ho assumed. The probabilities supported 
in this case the theory of alluvion rather than that alleged for tlie defence, and 
had not been displaced by the evidence. 

Mr. J. IT. A. Branson, for the Eespondent, was not called upon. 

March 2. The judgment of their Lordships was delivered by 

Lord Robertson, — So far as the essential facts are concerned the case 
of the appellant is clearly disclosed in the plaint. He claims a certain piece 
of land, measuring 2,058 highas, and his tlieory is that this land has become 
his by alluvion. Yet, while the exigencies of pleading make him describe it 
as “now .alluviated land,” it is in this same plaint said to ho “land of the defen- 
dant’s” [respondent’s] “village.” The 2,058 highas have, indeed, a perfectly 
definite history, which in their Lordships’ judgment entfrely excludes tho 
appellant’s claim. 

[772] The appellant is proprietor of a village called Murwa ; and the 
respondent is proprietor of a village called Banda. In 1866, which is the 
commencement of both parties’ rights, the river Gogra was flowing in a course 
which intersected Banda, and the portion of Banda which was on the eastern 
bank lay between the river and Murw^a. This description which was true in 
1866 is also true now. It is the fact however that, in the interval between 
1866 and 1891, the river had first departed from and then substantially resumed 
tho course in which it now runs, so far as concerns those two properties. The 
appellant’s case is entirely founded on this intervening but now obsolete history. 

It appears then that, about the year 1885, the river began to work its 
way eastward, with the result that it came to have on tho w’estern bank of its 
new course, not only all of Banda that had formerly been on its east hank, but 
also some part of *Murwa. It is said, and it may be assumed, that, while this 
situation of things lasted, the disjoined part of Murwa was taken possession of 
by the respondent. But the Gogra did not long adhere to this course and soon 
began to recede to the west ; and by 1891 it once more had to its east, not only 
the whole of Murwa but (intervening between it and Murwa) the 2,058 highas 
now in dispute, which the appellant in his plaint admits to be historically 
part of Banda. For a time, during the wanderings of the river, this land seems 
to have been submerged ; and the appellant says that it emerged in an altered 
form not capable of being identified. This disguise has fortunately not misled 
the appellant himself, or prevented his recognising the 2,058 highas as Banda 
land. y 
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These being the facts, it is manifest that the case does not fall within the 
well-known chapter of law which treats of the formation of new land, through 
the gradual and imperceptible wasMng up of particles by a river or the sea. 
Nor have we even to deal with the more complicated case in which a piece of 
land is hrst disintegrated by water action, and thereafter reintegrated or reform- 
ed by water action. The only note of similarity to alluvion to which the 
appellant could point was that the process of change was so far gradual ; but 
this means merely that the river took several years to change its course. Now the 
mere fact that a change in a river’s course has placed land belonging to A in 
[778] contiguity to the lands of B could never deprive A of the lands and 
transfer them to B. And the proposition maintained by the appellant is by 
several steps nearer than this to paradox ; for he contends that if after tempo- 
rary aberrations a river at last leaves the land of A in Uatu quo ante it must 
be held to be an accession to B, his next neighbour. It is superfluous to say 
that neither the statute law of India nor the general principles of jurisprudence 
lend the slightest support to such unreasonable conclusions. 

The 11th Regulation of 1825, by the first sub-section of section 4, declares 
land gained by gradual accession to be an increment of the land to which it is 
thus annexed ; and by the fifth sub-s. in all other cases, not specifically provi- 
ded for in the Regulation, where land is gained by alluvion or by dereliction 
of a river or the sea, the Court is to be guided by the best evidence they may 
be able to obtain of established local usage, if there bo any applicable to the 
case, or, if not, by general principles of equity or justice. It is perfectly plain 
that neither the specific provision of the first sub-section nor the general prin- 
ciples of equity and justice lend the slightest support to the pretension of tlie 
appellant, which is to land that would be gained not from the river but from a 
neighbour. 

So far as local usage is concerned, it is enough to say that no case of such 
usage is presented on record. What seems really to underlie the appellant’s 
claim is a crude idea that because the respondent once had possession of that 
part of Murwa, which for the time was transferred to the west side of the river, 
therefore the appellant ought now to have in property the 2,508 bighas belong- 
ing to Randa. No attempt was made to formulate this as a legal proposition. 

Their Lordships are of opinion that the judgment of the Judicial Commis- 
sioner, concurred in by the Assistant Judicial Commissioner, was right; and 
they will humbly advise Her Majesty that the appeal ought to be dismissed. 
The appellant will pay the costs of the Appeal. 

Appeal dismissed. 

Solicitors for the Appellant : Messrs. T, L. Wilson dt Co. 

Solicitors for the Respondent : Messrs. Watkins d: Lempriere. 

D S 

NOTES. 


[ This was followed in (1907) 5 C. L. J., 47 n ; see also (1906) 1 M. L. T„ 101. ] 
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ILALA MAKHAN LAL V. LALA KULDIP NARAIM Ao. (1900] l.L.R. 27 Cal. 774 
[774] APPELLATE CIVIL. 


The 2Srd May, 1900, 

Present : 

Mr. Justice Ghose and Mr. Justice Harinoton. 


Lala Makhan Lai Defendant 

versus 

Lala Kuldip Narain and others Plaintiffs. 


Ejectment — Suit for ejectment — Notice to quit by Post — Bengal Tenancy Act 

(VIII of 1885), s, 189 — Mode of service of the notice under the Act — 
Bengal Government R^de 3, chap, 1, binder s, 189 of the Bengal 
Tenancy Act. 

The plaintiffs served a notice, by post, upon the defendant to quit certain khud kasht 
lands that were alleged to be in bis wrongful possession, and subsequently instituted a suit 
to eject him from those lands : 

Held, that the notice was bad in law, and the suit for ejectment based upon such a 
•notice must fail. 

Tara Das Malakar v. Ram Doyal Malakar, (1897) 2 C. W. N., 125, referred to. 

It appears that a dispute which existed between the plaintiffs and the defen- 
dant concerning the possession of about 41 bighaa of khud kasht lands in 
mouzah Makhra in the district of Gya, led to the institution of criminal 
proceedings under s. 14(5 of the Code of Criminal Procedure in which tlie 
defendant’s possession was confirmed, and the plaintiffs were referred to the 
Civil Court. This order under s. 145 was made on the 10th of March 1894. 

On the 2nd of March 1895 (20th Falgoon 1302 KS.) the plaintiffs sent by 
post, in a registered cover, a notice to the defendant to quit the possession of 
the said lands in dispute, alleging that the defendant had no right whatsoever 
to rotain possession of the same. On the 5bh of March 1895 the said notice 
was served on the defendant who signed the postal acknowledgment with his 
own hand, but did not give up the possession of the lands. Thereupon the 
plaintiff 8 instituted this suit to eject the defendant from, and to recover 
possession of, tlie said 41 highas of khud kasht lands. 

[77S] The defendant pleaded that he and his ancestors had been resident 
raivats of Makhra for several generations ; that in Assar 1298 F. S. the plain- 
tiffs settled the lands in dispute with him and ho has since been peacefully 
cultivating the same; that he should be deemed to have become a settled raiyat 
of the village ; that neither the plaintiffs nor anybody else had any right to 
eject him unless and until any of the contingencies prescribed by s. 44 of the 
Bengal Tenancy Abt had happened ; and that assuming the plaintiffs’ right of 
suit, no valid and legal notice was served on him in accordance with the provi- 
sions of the Bengal Tenancy Act and the rules framed by the Government of 
Bengal under s. 189 of the Act, and that the suit was therefore premature 
and untenable. 

The Subordinate Judge found that the plaintiff's were raiyats and the 
defendant an under-raiyat as deBned in s. 4, cl. (3) of the Bengal Tenancy Act ; 

* Appeal from Appellate Decree No. 1.586 of 1898, against the decree of E. G. Drake 
Brockman, Esq., District Judge of Gya, dated the 4th of May 1898, modifying the decree of 
Babu Baroda Prasanna'Shome, Subordinate Judge of that District, dated the 4th of January 
1898. . 


l-S CAL.— 143 
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that* no notice would be necessary previous to the suit. And he gave judgment 
for the plaintiffs. 

The District Judge, on appeal, also held that the defendant was an under- 
raiyat and the provisions of s. 49 of the Tenancy Act would be applicable to 
this case. He did not, however, agree with the first Court's decision on the issue 
that notice to quit was unnecessary, but was of opinion that the contention, 
that the notice had not been properly served on the defendant under the rules, 
was ** not of much weight as the defendant received the notice and signed the* 
postal receipt for it ; ” and he practically upheld the decree of the first Court 
with some modifications. 

The defendant appealed to the High Court. 

Babu Diqaviher Chaiterjce, for the Appellant. — This was a suit for eject- 
ment ; the notice to quit having been served on the defendant by post was 
bad in law, the mode of service not being in accordance with the provisions of 
the Bengal Tenancy Act and the Rules of the Bengal Government made there- 
under (see Rule 3, chap. I of the Rules made by the Government of Bengal 
under s. 189 of the Bengal Tenancy Act) ; and upon this ground alone the suit 
ought to fail : Tara Das Malakar v. Ram Doijal Malakar, (1897) 2 C. W. N., 125. 

Babu Sal j gram Singh and Babu Jogendra Ohutider Ghose, for [776] the* 
Respondent. — Because the notice was bad in law, the suit should not wholly, 
fail on that preliminary ground. 

May 23, 1900. The judgment of their Lordships was delivered by 

Ghose, J. — This appeal arises out of a suit for ejectment. It has been 
found, though the finding has been impeached before us by the learned Vakil 
for the defendant-appellant as based upon no evidence, that the plaintiffs are 
raiyats and the defendant an under-raiyat. The plaintiffs gave a notice to the 
defendant to quit, but this notice seems to have been sent to him by post, and 
was not served upon him in accordance with Rule 3, chap. I of the Rules 
framed by the Government of Bengal under s. 189, of the Bengal Tenancy 
Act. The notice must therefore be taken to be had in law : See Tara Das 
Malakar v. Bam Doyal Malakar, (1897) 2 C. W. N., 125. It follows, therefore, 
that the suit, as based upon such a notice, must fail, and the plaintiffs are not 
entitled to obtain ejectment in this case. 

In this view of the matter, we refrain from expressing any opinion upon 
the question whether the plaintiffs have rightly been found to be raiyats and! 
the defendant an under-raiyat. 

The appeal will be decreed, and the suit dismissed with costs in all the 
Courts. * 

B. D. B. Appeal allowed. 
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[27 Cal. 778] 

APPELLATE CRIMINAL. 

The 20th and 21st February, 1000. 

Present : 

Mr. Justice Macpherson and Mr. Justice Hill. 

Anookool Chunder Nundy Appellant 

versus 

Queen-Empress Respondent. ^ 

Trade-mark — User of, and property in — Proof of —Importation and sale oj 
articles with particular marks impressed upon them — Succession by one 
Bank to business of another — Merchandise Marks Act (IV of 1880), 
s, S — Penal Code (Act XLV of 1800) ss. 185 and 480. 

C777J A mark to be a trado-mark must be a mirk usoci for derioLing that the goods arc 
the manufacture or the merchandise of a particular person. 

The more fact that a Bank imported and sold gold bars with a particular mark impressed 
upon them, a mark which was not originally theirs, but belonged to a Bank that had ceased 
to exist, and where there was no proof of any transferor assignment of the mark, or that 
the new Bank succoodod the other in the sense either that it was a continuation of that 
Bank under another name, or that it succeeded to the business or acquired the good-will of 
tl^at Bank, was held not t i be sufficient to establish that this mark was the trade-mark of 
the new Bank. 

In this case a searcii was instituted at the instance of the Sub-Manager 
of the National Bank of India, who had deposed that gold bars wore in circu- 
lation bearing a counterfeit of the impression on the gold bars imported by his 
Bank, and that the accused was suspected of being concerned in this. The 
accused’s shop was searched on the 14th August 1899 ; nothing, however, was 
found indicating the commission of any offence in connection with the mark of 
that Bank, hut there was found a bar of gold stamped with the words “Char- 
tered Mercantile Bank of India, London and China” in English and Guzrati 
character, and other words denoting the touch of gold and the names of the 
London Bullion Brokers, also a stamp or die, which made an impression similar 
to the impression on the gold bar. Jb was alleged on behalf of the prosecution 
that the Chartered Mercantile Bank of India, London and China, used to 
import from England gold bars impressed with the name of that Bank, and other 
words denoting the touch of gold and the names of the London Bullion Brokers, 
that this impression was a well-known mark in the market, and that when 
that Bank ceased to do business in 1893, the Mercantile Bank of India, as its 
successor, continiled to import gold bars with a precisely similar mark, thai, 
in fact, this mark which was the mark of the Chartered Mercantile Bank of 
India, London and China, became by transfer, assignment or succession the 
mark of the Mercantile Bank of India, and that the latter Bank occupied with 
reference to it exactly the same position as the Chartered Bank had occupied. 
There was no proof of any transfer or assignment of the mark, or that the 
Bank succeeded the other in the sense either that it was a continuation of that 
Bank under another name, or that it succeeded to the business or acquired the 
good will of that Bank. 

^Criminal Appeal No. 937 of 1699, made against the order passed by Syed Ameer Hossein 
Presidency Magistrate of Calcutta, dated the 15th December 1699. ^ 
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[778] The accused was convicted on the 15th December 1899 by the 
Presidency Magistrate of Calcutta under ss. 485 and 486 of the Penal Code of 
having in his possession, (a) instrurrients for the purpose of counterfeiting the 
trade or property mark of the Mercantile Bank of India, Limited ; (5) for sale 
or trade a gold bar bearing a counterfeit impression of the trade or property- 
mark of that Bank. 

Mr. Hill (with him Mr. Alle^i, and Babu Boidyanath DuU) for the 
Appellant. 

Mr. Dunne (with him Mr. W, K. Eddis) for the Crown. 

Pebruahy 21, 1900— The judgment of the Court (Hacpherson and Hill, 
JJ.) was as follows ; — 

The appellant has been convicted under s. 485 and 486 of the Penal Code 
of having in his possession, (a) instruments for the purpose of counterfeiting 
the trade or property mark of the Mercantile Bank of India, Limited ; (5) for 
sale or trade a gold bar bearing a counterfeit impression of the trade or property 
mark of that Bank. 

It appears that, on the I4th August, the appellant’s shop was searched 
under a search warrant issued at the instance of the Sub-Manager of the 
National Bank of India, who had deposed that gold bars were in circulation 
bearing a counterfeit of the impression on the gold bars imported by his Bank, 
and that the appellant was suspected of being concerned in this. Nothing was 
found indicating the commission of any offence in connection with the mark 
of that Bunk, but there was found a bar of gold (Exhibit G) stamped with the 
words “ Chartered Mercantile Bank of India, London and China, ” in the 
English and Guzrati character, and other words denoting the touch of 
gold and the names of the London Bullion Brokers : also a stamp or die 
(Exhibit B) which made an impression similar to the impression on Exhibit G. 
Mr. Fidler, the Manager of the Calcutta Branch of the Mercantile Bank 
of India, Limited, who was a witness for the i)rosocution, deposed that the 
mark on Exhibit G was a counterfeit of the mark on the gold bars imported 
by his Bank. No one else claimed any interest in that mark. On the 7th 
[ 779 ] November, after all the witnesses for the prosecution had been examined, 
the appellant was charged under the sections cited with having in his posses- 
sion instruments for counterfeiting the trade or property-mark of the National 
Bank of India, Limited, and also a gold bar bearing a counterfeit impression of 
the trade or property -in ark of that Bank. The witnesses for the prosecution 
were recalled and cross-examined and on the 12th December, after the cross- 
examination had been concluded, it w^as discovered that there was what the 
Magistrate calls a clerical error in the charges, and that the National Bank of 
India, Limited, had by mistake been inserted for the Mercantile Bank of India, 
Limited. New charges were then framed with the corrections necessary to 
meet that mistake. Mr. Fidler was recalled and examined as a witness for the 
defence, and on 15th December the appellant was convicted on those charges. 

It is contended on those facts that there has been no proper trial, and that 
the conviction is bad on that ground. It must he conceded that the original 
charges were most carelessly drawn, but there is no reasonable ground for 
supposing that the appellant was misled by them. The prosecution was based 
upon the finding of the articles, Exhibits 6 and B, in his possession ; no 
one ever suggested that any instrument for counterfeiting the mark of the 
National Bank of India was found in his possession, and Mr. Fidler’s evidence 
went to show’' that Exhibit G was a counterfeit of the mark, impressed on the 
gold b^rs imported by his Bank. 
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• , 

The matter is not, however, of much importance, as we think the convic- 
tion must be set aside oh another ground, and that is that it is not proved 
that the mark in question is the trade-mark of the Mercantile Bank of India, 
Limited, and, unless this is proved, the conviction cannot stand. It is 
not attempted to support the conviction on the ground that the mark is a 
property mark. 

The case rests almost entirely on the evidence of Mr. Fidler, which in sub- 
stance amounts to this that the Chartered Mercantile Bank of India, London and 
China, used to import from England gold bars impressed with the name of that 
IBank, and other words denoting the touch of gold and the names of the London 
Bullion Brokers, that this impression was a well-known mark in the market, 
t^SO] and that when that Bank ceased to do business in 1893 the Mercantile 
Bank of India as its successor continued to import gold bars with a precisely 
similar mark. In other words that this mark which was the mark of the 
Chartered Mercantile Bank of India, London and China, became by transfer, 
assignment or succession, the mark of the Mercantile Bank of India, Limited, 
and that the latter Bank occupied with reference to it exactly the same position 
as the Chartered Bank had occupied. It is enough, however, to say that, 
assuming this to have hoen the trado-mark of the Chartered Mercantile Bank, 
there is in the present case no proof of any transfer or assignment of the mark, 
and no proof that the one Bank succeeded the other in the sense either that it 
was a continuation of that Bank under another name, or that it succeeded to 
the business or acquired the good vvill of that Bank. 

Assuming however that this mark, l)eing the trade-mark of the Cliarterod 
Mercantile Bank of India, London and China, could after that Bank ceased to 
do business V)ecome by user the trade-mark of the Mercantile Bank of India, 
there is in this case no sufficient proof of the user necessary to effect that. A 
mark to be a trade-mark must be a mark med for denoting that the goods are 
the manufacture or the merchandize of a particular person and the particular 
person in this case is according to the charges the Mercantile Bank of India. 
The prosecution had, therefore, to prove that this mark was used for denoting 
that the gold bars were tlie manufacture or merchandize of that Bank. The 
mark in itself does not denote anything of the kind, and it is not necessary 
that it should do so. But it was originally used to denote something else, and 
there is no evidence that it had acquired in the market any other meaning or 
that it was understood to denote that the gold bars upon which it was impress- 
ed were the gold bars imported by the Mercantile Bank of India. Except 
Mr. Fidler, whose evidence is very vague and does not carry the case far 
enough, no one who has had anything to do with these gold bars has been 
examined, and we do not know what thernark was understood by any person other 
perhaps than Mr. Fidler, to denote. The mere fact that the Mercantile Bank 
imported and sold gold bars with this mark impressed upon them, a mark 
• which was not [781] originally theirs, is not in the circumstances of tKis 
case sufficient to establish that the mark was the trade-mark of the Bank and 
the case is really carried no further than that. 

The conviction must, therefore, be set aside. The result is to be regretted 
as it is impossible to suppose that the appellant was in the possession of the 
articles for any honest purpose. He has, however, been charged with and 
convicted of a particular crime, and that crime must, of course, be strictly 
proved. 

D. S. . • Appeal allowed. 
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HABI TBLANO & C . V . 


c 37 Cal. 781 ] 

CRIMINAL REVISION. 


The 8th February, 1900. 

Prksknt : 

Mr. .Iostice Pkinskp and Mr. Justice Stanlkt. 


llari Telang and others Petitioners 

versus 

Queen - Em press Opposi te Party. " 


Security for qood hehaoiour from habitual offenders — Acts- committed by 
persons in performance of duties as burkandazes tn zemindari — 
Habitual Association — Joint Trial — Criminal Procedure Code 
(Act VoflSOSJ ss. JIO, 112, 117, 118 and 537. 

Certain burkandazes employed at a kutchei y of the Bijni Estate, who wore alleged to 
liave committed acts of extortion and other acts of oppression in the performance of their 
duties were called upon to execute bonds for their good behaviour on the grounds : — 

(1) That they habitually commit extortion ; (2) that they habitually commit or attempt 
to commit or abet the comrais,sion of offences involving a breach of the peace ; (3) that they 
are dangerous persons so as to render their being at large without security hazardous to the 
community. 

They were tried jointly by the Magistrate under s. 117 of the Code of Criminal Pro- 
cedure, and each of them was ordered to execute a bond with sureties for his good behaviour 
for three years. 

Held, that even supposing the Magistrate was right in considering that there was 
habitual association between these persons in regard to the first and second grounds, there 
certainly would be no such connection between them in regard to their characters so as to 
make them dangerous persons, and thus to render their being at large without security 
hazardous to the community, and that proceedings should have been separately taken against 
each of them. 

[782] Section 110 of the Code of Criminal Procedure is not applicable where certain acts 
amounting to extortion arc committed by certain persons in the performance of thoir duties 
as burkandazes in a zemindari, as it cannot be said that these persons are in the habit of 
committing extortion as individual members of the community, because if they were dis- 
charged by the zemindar or ceased to be in his employ the acts would no longer bo committed, 
it being no longer to their interests to do such acts in the interest of their employer and ' 
they certainly would not be likely to corai^it them in their own private capacities. 

The object of enabling a Magistrate to take security for good behaviour is for the preven- 
tion and not for the punishment of offences. 

In this case the petitioners were burkandazes employed at. the Krishnai 
kutchety of the Bijni Estate. The District Maf^istrate, while in camp at 
Krishnai in November 1898, received information from certain persons to the 

effect that the ryots within the Krishnai Tohsil were subjected to oppression 

• 

• Criminal Revision No. 840 of 1899, made against the order passed by P. E. Jackson, 
Esq., ^District Magistrate and Deputy Commissioner of Qoalparah, dated the 2nd of July 1899^ 
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t)y the kutchery officials. That extortion was constantly practised, and per- 
sons were frequently seized by the petitioners and other burkandazes and beaten 
and confined at the kutchery. Proceedings were taken against the petitioners 
iinder s. 110 of the Code of Criminal Procedure by the District Magistrate who 
passed orders under s. 112 of the Code calling on the petitioners to sliow cause 
why they should not be called upon to execute bonds with sureties for their 
good behaviour for two years, on the grounds (l) that they habitually commit 
extortion, (2) that they habitually commit or attempt to commit or abet the 
commission of offences involving a breach of the peace ; (3) that they are 
dangerous persons so as to render their being at large without security hazardous 
to the community. Separate proceedings were drawn up in respect of each 
of the petitioners. They were, however, tried jointly by the Sub- Divisional 
Magistrate of Goalpara, who, on the 30th of March 1899, ordered each of the 
petitioners under s. 118 of the Code of Crimhial Procedure to execute a bond 
for Rs. 100 each, wnth two sureties for Rs. 100 each, for his good behaviour for 
three years. Against this decision the petitioners appealed to the District 
Magistrate of Goalpara and contended inter aha that they had been prejudiced 
in having been tried jointly under s. 117 of the Code of Criminal Procedure. 
The District Magistrate however rejected their appeal on the 2nd of July 1899. 

[783] Babu Bycunt Nath Das for the Petitioners. 

February 8, 1900. The judgment of the Court (Prinsep and Stanj.ey, 
JJ.) was delivered by 

Prinsep, J, — The petitioners have been required to give security for good 
beliaviour and their appeal has been dismissed by the District Magistrate. 
They were all three tried together in the same proceedings. In consequence 
of this irregularity and because we had reason to believe, as represented to 
us, that the evidence did not justify the order, this rule has been granted 
to consider the case. Proceedings were taken under s. 110 on three grounds, 
first that the petitioners liabitually commit extortion ; secondly that they 
habitually commit or attempt to commit or abet the commission of offences, 
involving a breach of the ])eace ; and third that they are dangerous persons 
so as to render their being at largo without security hazardous to the 
community. Although separate proceedings were drawn up in respect of each 
of those persons, they have been tried jointly. Objection was taken on this 
ground before the District Magistrate on appeal, and he held that under the 
terms of s. 117, sub-s. 4, tlie proceedings could have been jointly conducted 
against all the three persons, because they were habitually associated together, 
and acted together in the interests of their Master, the zemindar. But even 
supposing that the Magistrate was right in considering that there was hahitual 
association between the three persons in regard to the first and second points 
mentioned, there certainly would be no such connection between them in regard 
to their characters so as to make them dangerous persons, and thus to render 
their being at large without security hazardous to the community. We think, 
therefore, that the proceedings should have been separately taken against each 
of these persons. We have consequently considered the evidence on the record 
in order to ascertain whether this irregularity, to use the words of s. 537 of the 
Code of Criminal Procedure “ has in fact, occasioned a failure of justice.’/ From 
this evidence, however, it seems that s. 110 is not applicable to the case set 
up. The acts of the petitioners, though they might amount to extortion, would 
not be such as to make them liable to give security for good behaviour by reason 
of their habitually cora-[784]mitting extortion. The evidence shows' that 
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certain acts amounting to extortion were committed by these persons in the 
performance of their duties as burkandaze^ in a certain zemindari. No doubt, 
they may have been liable to punishment on conviction in a regular trial for any 
of these acts, and we think that that was the pro])er mode of dealing with the 
case, but it cannot be said that they have habitually committed extortion, by 
which, we understand, is meant that they are in the habit of committing 
extortion as individual members of the community, because, if it should so 
happen that they were discharged by the zemindar or cease to be in hisomploy^ 
no doubt the acts of the description stated by the witnesses for the prosecution 
would no longer be committed by them, for it would no longer be their interest 
to do such acts in the interest of their employers and they certainly would not 
be likely to commit them in their own private capacities. We think, 
therefore, though with some reluctance, that this is not a case in which 
security for good behaviour can properly be required from the petitioners. It 
seems to us rather that the proper way of dealing with this case, if the Magis- 
trate wishes to put an end to the unhappy condition of the tenantry in this 
zemindari, would be to prosecute these servants of the zemindar or possibly those- 
under whose orders they act for specific acts of oppression. We find from the 
Magistrate's judgment that he has not considered this case except in regard to 
the point already noticed, and that his order is not founded on the second or 
third points on which the proceedings w-ere taken. We are informed by the 
Magistrate’s judgment that two persons, apparently in the same service as the 
petitioners, were at the time of his delivering that judgment under trial for 
offences of extortion. If this order requiring the petitioners to give security 
for good behaviour be maintained, as there is nothing to prevent the prosecu- 
tion of the petitioners for the acts of extortion regarding which this order was 
passed, the petitioners would in such a trial be very seriously prejudiced, by an 
order for security for good behaviour against them. The object of enabling a 
Magistrate to take security for good behaviour is, we may add, for the 
prevention and not for the punishment of offences. The rule is made absolute. 

D.S. liule made absolute. 


NOTES. 

[See also (1906) 9 C.W.N,, 898 : 1 C.L.J., 61G ; (1903) 6 Bom. L.R., 34. J 
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JOYANTI KUMAB MOOKEBJEE V. MIDDLETON |1900] l.L.R. 27 Cal. 785 


[786] The mii April, 1900, 

PBESEiiT: 

Mr. Justice Prinsep and Mr. Justice Handley. 

Joyanti Kumar Mookerjee. {1st Party) Petitioner 

versus 

J. B. Middleton (2nd Party) Opposite Party." 

Criminal Procedure Code, s. 144 — Dispute in respect of colliery— Order under 

s. 144 — Prohibition to both parties from ecercising right of possession— PrO‘ 
ceedings under s. 145 of the Code of Criminal Procedure — Date of pos~ 
session — Code of Criminal Procedure {Act V of 1898), ss. 144, 145, 140. 

On tho 10th of November 1899, the Magistrate p issed an ex parte order under s. 144 of 
the Code of Criminal Procedure by which both parties to a dispute ware prohibited trom 
exercising any right of possession in respect of a colliery. Subiecjuentl^ proceedings under 
s. 146 of the Code were instituted in respect of tlic same colliery and between the same parties. 
On the 29bh of January 1900, tho Magistrate, hiving found thit the second party had been 
in possession on the 10th of Nevemhor 1899, pass'^d an order declaring them to be in possession. 

Held, that the proper way of dealing with (bis case in interpreting the Magistrate’s order 
was to hold that, whereas by re.ason of tho operation of his order under s. 144 of the 
Code of the 10th of November 1899, no evidence could be offered to show the possession of 
either party from that date up to the 29th of December, he was consequently obliged to ascer- 
tain the possession immediately before this order and to regard his intervention as an attach- 
ment suspending the previous possession whatever it might be, but that, at the same time, the 
former possession continued, and although the lawful exercise of its rights had been forbidden 
for a time, the possession had never ceased to exist. 

That the order of the Magistrate was correct. 

On the 10th of November 1899, the Magistrate of Gobincipur, being satisfied 
from a police report and from oral evidence that a dispute in respect of a 
colliery known as Gansadi Mauza existed between the first and second party, 
and that a breach of the peace was likely to ensue, passed an ex parte order 
under s. 144 of the Code of Criminal Procedure by which both parties were 
prohibited from exercising any right of possession there and from doing any- 
thing likely to cause a breach of the peace. On the 29th of December 1899, the 
second party presented a [786] petition stating that he was informed of tlie 
first palsy’s intention of taking forcible possession of Gansadi on the 10th 
January 1900, the date upon which the injunction would expire, and praying 
that he might be excluded from the operation of the order of the lOtb of 
November or, failing that, a proceeding under s. 145 of the Code of Criminal 
Procedure might be instituted. The Magistrate ordered a proceeding under 
s. 145 to be drawn up and subsequently on the 29th of January 1900 havkig 
found that the second party was in pospession of the colliery on the 10th of 
November 1899, the date when the injunction was issued, ordered that the 
second party be declared to be in possession of Gansadi Mauza, until evicted 
therefrom in due course of law, and he forbade all disturbance by the first 
party, or any one on their behalf of sucii possession, until such eviction. 

Mr. Mehta (with him Babu Nolini Nath Sen) for the Petitioner. 

Mr. Oarth (with him Babu Jyati Pershad Sarbadhicari) for the Opposite 
Party. ^ ^ 

* Criminal Revision No. 176 o! 1900, made against tho order passed by A. J. Chotzner 
Esq., Joint Magistrate of Gobindpur, dated 29th of January 1900. * ^ * 
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April 20, 1900. The jud^Jment of the Oourfc (Pbinsep and Handley, 
JJ.) was delivered by 

• 

Prinsep, J. — The matter before us relates to an order passed under s. 145 
of tlie Code of Criminal Procedure holding that Mr. Middleton was in actual 
possession of the colliery in dispute and should be so retained in possession until 
the matter in dispute had been settled by a competent Court. 

The objection taken on which the rule was granted was that the Magistrate 
did not find actual possession on the 29th of December, the date on which he 
passed an order under s. 145 (1) for taking proceedings under that section, but 
that ho found possession immediately before the 10th of November, the date of 
the order that he had passed between the parties under s. 144 of the Code of 
Criminal Procedure. 

No doubt under s. 145 it is incumbent on a Magistrate ordinarily to find 
actual possession at the date of his passing an order under sub-sec. I and the 
proviso to sub-sec. 4 permits a Magistrate to consider previous possession 
within two months [787] before such date under the circumstances stated 
therein. It has been contended before ua, and we think no objection can be 
raised to this argument that the circumstances of this case do not come within 
the terms of that proviso. It cannot be disputed that the Legislature could not 
have had in contemplation a case such as the present. The Magistrate has 
found that, by reason of the order under s. 144 passed on the 10th November, 
tlie possession of neither of the disputing parties existed from that date up to 
the date of the proceedings taken under s. 146, and oonseQuently he has pro- 
ceeded to consider the possession before the date of that order under s. 144, in 
order to determin e who was lawfully in possession at that time, for it may be 
justly considered that the exercise ol any rights on such possession was merely 
suspended by the order under s. 144. Some recent cases have shown to this 
Court how disastrously an order under s. 144 may operate in regard to the exercise 
of private rights of parties and the present case may be added to the list of 
those cases. Here the order recites that there was a dispute between the 
parties likely to cause a breach of the peace in regard to the possession 
of this colliery, and it was, accordingly, ordered that ’'neither party should 
exercise any act of possession there or do anything likely to lead to a criminal 
breach of the peace." The result of that order has been practically an attach- 
ment of the property, and it was not until the 29th December that the 
successor of the Magistrate, who had passed the older under a. 144, realized 
the necessity for proceedings under s. 145. ^ 

We have found in some cases that Magistrates pass orders under ss. 144 
and 146 simultaneously. In the present case thev were not passed simul- 
taneously but consecutively, and we would draw attention to the terms of 
s. 145, which, if properly applied, provide a perfect remedy for any disturbance 
of this description relating to the possession of land, inasmuch as s. 145 
permits a Magistrate, who may find the case to be one of emergency, to attach 
the subject of dispute pending his decision under that section. An order 
under s. 144, it should be remembered, can be passed ex parte also only in a 
case of emergency, but it remains in force only for two months, at the end of 
which time the cause of dispute and its probable [788] consequences will 
still remain. If, therefore, a Magistrate acts at once under s. 145, and, if 
necessary, attaches the land the subject-matter in dispute — he acts more 
effectively than by an order under s. 141. because he puts himself into a posi- 
tion to settle the dispute between the parties, which is likely to disturb the 
public peace. 
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• 

Mr. Mehta^ who appears for the petitioner, contends that inasmuch as the 
Magistrate could not find actual posseBsion at the time of his order under sub- 
sec. (1) of 8. 145, he was bound under s. 146 to attach the property. We cannot 
agree in this. The result would be to put out of possession one of the parties 
at all events, who had held possession at least up to the date of the order 
under s. 144 — an order which is declared to be only of temporary operation, 
and which could be passed only on an emergency to prevent an imminent 
breach of the peace. It might so happen that, if proceedings under 
s. 145 had not been taken, and when the order under s. 144 had, by lapse of 
time, ceased to have eilect, the party in possession would be entitled to 
exercise his lawful right. But on the argument addressed to us by reason of 
the proceedings under s. 145, he would not be liable to prove his possession 
by exercise of such rights at the time that such proceedings were taken, 
because he had been restrained by the order under s. 144, and on this argument 
he would consequently be deprived of his possession. Thus it would follow 
that, by reason of the intervention of the Magistrate to prevent a breach of the 
peace, lawful possession would he disturbed. That could never be the intention 
of the Legislature. Section 146 was, in our opinion, intended to apply to a case in 
which, on the evidence before him, a Magistrate could not find possession with 
either of the parties. It seems to us that the proper wav of dealing with this 
case in interpreting the Magistrate's order is to hold that, whereas by reason 
of the operation of his order under s. 144 of the 10th November no evidence 
could be offered to show the possession of either par’jy from that date up to 
the 29th December, he was consequently obliged to ascertain the possession 
immediately before this order, and to regard his intervention as an attachment 
suspending the previous possession whatever it might be, but that at the same 
time the [789] former possession continued, and, although the lawful exercise 
of its rights had been forbidden for a time, the possession had never ceased to 
exist. In this view we think that the order of the Magistrate is correct and 
this rule must be discharged. 

D. S. Buie discharged. 


NOTBS 

( S«e also (1911) 22 M.L J., 154 ; (1914) 26 208.] 
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[ 27 Cal. 782 ] 

APPELLATE CIVIL. 

The 27th June and 3rd July, 1900* 

Present : 

Mr. Justice Eampini and Mr. Justice Pratt. 

Patit Shahu Defendant No. 1 

versus 

Hari Mahanti and others Plaintiffs.’^ 

Landlord and tenant — Sa/c of tenure for arrears of rent — Act X of 1859 — Non- 
attachment and. non-publication of sale proclamation — Civil Procedure 
Code {Act XIV of 1862), s* 311 — No7i-registratimi of 
purchase in the landlord s sherishta. 

There is no provision in Act X of 1850 under which the sale of a jote in execution of 
a rent decree is liable to be set aside on the ground uf non-altachmonl and non -proof of 
publication of the sale proclamation. 

In a case governed by Act X of 1859, it was held that a person, who had purchased a 
transferable joie, but who did not get his name registered in the landlord’s s/iaris/ifa, had no 
locus standi SLgfiinal ii subsequent auction -purchaser of ihcjole in execution of a decree obtained 
against the recorded tenant, and had no right to impugn the title of the auction -purchaser 
under the sale. 

Sham ChandKundu v. Brojonaih Pal Chowdhry, (1874) 12 B. L. R., 484 : 21 VV. R., 94, 
followed. 

A CERTAIN quantity of tanaian bazeafti land, forming a saleable under-tenure, 
situate at Basant-apatra, in the southern division of the Cuttack District, 
belonged to one Kulamoni Mahanti, the defendant No. 2. He sold a portion of 
the land to his relations Eahash Das, the defendant No. 3, and Paramananda 
Behara, father of Modan Behara, the defendant No. 4. 

The defendants Nos. 2 and 3 and the father of defendant No. 4, it was 
alleged, sold the land to the plaintiff's, Hari [790] Mahanti and Baur 
Bandhu Das, for Rs. 475, by separate registered kobalas, dated the 8th April 1897. 
The plaintiffs, however, did not get their names registered in the landlord’s 
sherishta* The defendant No. 5, who is the Raja of Puri, brought a suit, as 
landlord, against the defendant No. 2, the recorded tenant, for rent in respect 
of the land in dispute, and obtained an ex parte decree. In execution of that 
decree, the land was sold and purchased by one Patit Shahu, the defendant 
No. 1, on the 2l8t December 1897, for Rs. 75. 

The plaintiffs brought the present action for the declaration of their title 
by* purchase to the land in dispute, for the further declaration that the sale 
of the 21st December was collusive, having been brought about by the 
suppression of the sale proclamation, Ac., and therefore null and void, for 
confirmation of their possession, for declaration that the plaintiff's were 
entitled to pay up the decree for rent, and for other reliefs. 

The defendant No. 1, amongst other things, alleged that thekobakts under 
which the plaintiffs claimed the land in dispute were benamt and collusive 
transactions, that the allegations by the plaintiffs as to the suppression of 

* Appeal from Appellate Decree No. 2821 of 189^, againbt the decree of W. B. Brown, 
Ebq., District Judge of Cuttack, dated the 29th of August 1898,'Ooiii8|Mning the decree of &bu 
Kiehorf Lai Sen, Munsif of Puri, dated the 29th of March 1898. 
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the sale proclamation, &c.f were false, that the sale in execution of the rent 
decree was not brought about by fraud, and that the said defendant had 
been duly put in possession of the property after confirmation of the sale. 

Upon these pleadings several issues were framed by the Munsif, and 
amongst them the following : — 

Fourth (a) Whether the defendant No. 5 is only the assignee of rent of 
the village where the disputed holding is situate ? What is his status ? 

[b) If only an assignee, could he bring the tenure in dispute to sale? 

(c) And what is the effect of the sale ? 

The Munsif found that the kohalas \xudQic which the plaintiff s claimed were 
bond fide transactions, that the land wasiield under llie Baja as landlord, that the 
Baja was only a co-sharer, and the decree must be taken as obtained by a 
co-sharer landlord, and as capable of execution under s. 108 of Act X of 1859. 
He also [791] found that there was no publication of the sale notification on the 
spot, and that, tlierefore, the sale in execution of the rent decree was a nullity, 
and furthfir that the defendant No. 1 was not an innocent purchaser, he having 
tried to purchase the land at the time the plaintiffs did so, and, having been 
outbid by the plaintiffs, and having thus a sufficient motive to bring about the 
sale by suppression of the sale proclamation. Accordingly the Munsif set aside 
the sale, and directed that the defendant No. 1 should vacate the property, and 
that, as between him and the plaintiff the latter should recover possession of it. 
The Munsif, however, refused to grant the plaintiff’s ohe other reliefs prayed 
for, e.g,, declaration of their title, confirmation of possession, (fee., on the ground 
that they had not got their names registered in the landlord’s sherishta as 
required by s. 27 of Act X of 1859. 

The defendant No. 1 appealed to the District .Judge, who dismissed 
the appeal, holding that no sale proclamation was published. The District 
Judge further held that, as the defendant No. 5 was a co-sharer landlord, the 
rent decree obtained by him should have been executed by the mode prescribed 
by the Civil Procedure Code, and, as there was no attachment in the present 
case, the sale would seem to be invalid on that ground also. 

The defendant No. 1 thereupon appealed to the Higli Court. The appeal 
came on for hearing on the 27th June 1900. 

Babu Umakali Mukerjee for the Appellant. 

Babu Monmohun Dutt for the Bespondont. 

Cur. (tdv, wit, 

July 3, 1900. The judgment of the High Court (Rampini and Pratt, JJ.) 
was as follows : — 

In this suit the plaintiffs sue to have it declared (1) that a sale under 
Act X of 1859 of a certain under-tenure, at which the defendant No. 1 purchased 
it, be declared null.and void ; (2) that the plaintiffs have a good title to tjie 
tenure ; (3) and that their possession of the same bo confirmed. 

[792] The tenure originally belonged to the defendant No. 2, who sold 
portions of it to defendant No. 3, and the father of defendant No. 4. The 
plaintiffs subsequently purchased it forBs. 475, but they never got their names 
registered in the landlord’s sherishta. 

The landlord, who is the Baja of Puri, then sued the original tenant, defend- 
ant No. 2, got a decree, and in execution put the tenure up to sale, £rt which 
it was bought by defendant No, 1. Hence this suit. 

The First Court* found (l) that the plaintiffs were not entitled to a declara- 
tion of their right by purchase, for they had not registered their names ip the 


1149 



l.L,R. 27 Cal. 79d Ipatit shahu i\ habi mahanti &c. [19001 


landlord’s sherishta ; (2) that the sale, at which the defendant No. 1 purchased 
was invalid ; (3) that the plaintiffs were not entitled to a decree for confirmation 
of possession ; and (4) that the plaifitiff's could not be declared entitled to pay 
the decree for rent, which the defendant No. 5 had obtained against the 
defendant No. 2. 

The defendant No. 1 appealed to the District Judge. Before him it seems 
to have been argued that the sale under Act X of 1859 was a good sale, but 
the Judge considered it to be null and void (1) because the sale proclamation 
had not been duly published ; (2) because tlie decree was one obtained by 
a co-sharer, and should, therefore, have been executed in the mode prescribed 
by the Civil Procedure Code, and as there was no attachment in this case, the 
sale would seem to he invalid on that ground also. 

The defendant No. 1 appeals, and on his behalf it has been contended 
that the want of attachment and sale proclamation are mere irregularities, 
which do not vitiate the sale We are inclined to take this view of the matter. 
The non- attachment and tiie non-proof of publication of the skle proclamation 
might be very serious matters, if this were an application under section 311 of 
the Civil Procedure Code. But this is not such an application, and we do not 
think that the plaintiffs can have the sale set aside on the ground of such 
irregularities. There is no provision in Act X of 1859 which entitles them to 
have the sale set aside on such grounds. 

But there is a more serious objection to the suit, and that is that on the 
Munsifs findings the plaintiffs are nobodies. The Munsif [793] has refused them 
the declaration sought for by them as to their title by purchase. The plaintiffs 
have been held not to bo tenants of the land, for they have not registered their 
names in the landlord’s sherishta and have not been recognized by him. They 
have, therefore, no locus standi and no right to impugn the defendant’s 
purchase of the See 8ham Ohand Kuiuiu v. Brojonath Pal Chowdhry 

(1874) 12 B. L. R, 384 : 21 W. R. 94. 

Their suit should therefore be dismissed. 

For these reasons we decree this appeal and dismiss the plaintiffs’ suit. 

This order carries costs in all Courts. 

M. N. R. Appeal decreed. 


NOTES. 

t This decision was not approved in (1910) 37 Ciil., 823 . 12 C.L.J., 158, where it was 
hold that want of registration of the purchaser’s name as contemplated by section 27 of Act 
X of 1859 was no bar to his bringing a suit for possession of the property, that it could not 
throw any doubt upon the validity of the title, and that it could not bo said that the pur> 
chaser had no locus standi. 

Under the law as it stood before the Bengal Tenancy Act, 1886, wa.s passed, the land- 
lord was entitled to look to his recorded tenant for all rent until the name of the transferee 
had been recorded in bis books (1911) 13 C.L.J., 613. 

As regards the case where the sale i.s said to be affected by fraud or collusion, see also 
(1908) 16 C.L.J., 141 ; (1911) lOl.C., 899 (Cal.).] 
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[ 27 Cal. 798 ] 

The 6th December ^ 1899, 

PBESENi : 

Mb. Justice Rampini amb Mr. Justice Wilkins. 

Eaj Narain Mitter, Receiver to the Paikpara Estate Plaintiff 

venous 

Ekadasi Bag Defendant. 

Bight of suit — J urisdiction of Civil Court — Obstruction to public 
way — Suit by Zemindar for removal of obstruction — Special 
damage — Special inconvenience — Cause of action. 

No suit lies for the remov.-il of an oh^tru<?tion to a public way, unless the plaintiff 
proves sptjcial damage from the obstruction ; and thi"- equally applies, whether the plaintiff 
is a zemindar or any ordinary member of the community. 

The plaintiff, as receiver of the Paikpara estate, brought this action on the 
allegation that the defendant, by erecting a pucca wall and a hut on a public 
road running through Mouza Gopalporo appertaining to the said estate, had 
almost closed and blocked up the road. The suit was for a declaration that 
the land encroached on by the defendant was a part of a public road within 
the said estate, and for recovery of khas possession of the land after removal 
or demolition of the structures raised. 

The defendant, anaonpst other things, contended that the [7M] suit was 
not maintainable at the instance of the plaintiff, unless any special incon* 
venience to him was shown. 

The Munaif found upon the evidence that the defendant had made the 
encroachment complained of, and decreed tlie suit. 

Upon appeal, the Subordinate Judge, while agreeing with the Munsif as to 
the fact of the alleged encroachment, hold that the suit was not maintainable, 
without proof of any special inconvenience to the plaintiff' caused by the 
obstruction complained of. The Subordinate Judge went on to observe : — 

“It has been held in the case of Barodn Pio,Hnd Mofitnfi v. Goia Chand Mosiafi, (1809) 
3 B.L.R., A.C., 296- 12W.R., 160, that a .suit will not lie for ob.structing a public road 
without showing any particular inconvenience to the plaintiff in consequence of the obstruc- 
tion. bir Barnes Peacock, Chief Justice, observed in this ease ; ‘ The plaintiff sues defendant 
for obstructing a public road, without showing that he has sustained any particular incon- 
venience in consequence of that obstruction. If he can miiiiitain this suit, any member of the 
public can do so, and the defendant ma> be ruined by innumeiable actions by persons who 
have not sustained a farthing of damages, it is said that the plaintiff has a right to sue, 
because he was one of the persons, who dedicated the road to the public ; but it is not because 
he gave the road to, the public that he is necessarily entitled to be the guardian of th" 
public, and to sue whenever there is any obstruction to the public which causes him no 
inconvenience beyond that which is sustained by every other member of the public.’ 

“ In the case of Ramtarak Karati v. Dina Nath Mandal, (1871) 7 B.L.B., A.C., 184, 
it has been held that a suit for declaration of right of way by a public road will not lie, 
where there is no allegation of special injury or inconvenience to the plaintiff. In this case, 
Mr. Justice Glover cited the case of Pyari Lai v. Boofce, (1869) 3 B.L.B., A.C., 306 : 
12 W.R., 199, ‘ in which it was laid down that a Civil Court had no jurisdiction to enquire 

* Appeal from Appellate Decree No. 1171 of 1898, against the decree of Babu Ghandi 
Charan Sen, Officiating Subordinate 'Judge of Midnapur, dated the lOtb of March 1898, 
reversing the decree of Babu Kailash Chundcr Sen, Munsif of Tamlukb, dated the Slat 
of May 1897. 
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abstractedly into a public right, otherwise than as collaterally to a suit arising out of a 
private injury ; and again, in the case of Hira Cliand Barter jee v. Shama Charan Chatierjee, 
(1869) 3 B.L.E., A.G., 351 : 12 W.E., 275, it was laid down that any question as to the 
opening or closing of a public road belongs to tho Criminal, and not the Civil Court, and 
that such question can only be enquired into in u Civil Court as ancillary to the question 
whether or not any damage has been done to the plaintiff.’ 

[ 798 ] “ In the case of Bhugeeruth Dass v. Chundee Churn, (1874) 22 W.B., 463, it was 
held by Mr. Justice KEMP that no one has a right to .sue in respect of the obstruction of a 
public road, even if he dedicated that road to the public, without showing that he has 
sustained particular inconvenience in coiifncqucnc-c of the alleged obstruction. 

“ The High Court of Bombay, in the case of Saikii Valad Kadirv. Ibrahim Valad Mirza, 
(1877) I. L. E., 2 Bom., 457, having very exhaustively discussed this que.stion of law, 
arrived at the conclusion that no person can miiiitaui a Civil suit in respect of obstruction 
in the public road, unless ho can prove some ptrtiouliir damage to himself personally in 
addition to the general incouvctiiencc ocen ,ioiiccl to the public. 

“ But the High Court of Allahabad, m the e.is j of Tota v. Sardul S^}lgh, (1888) I.L.E., 
10 .\ll., 553, held that the rule o( Eiiglisb law ih it .i member of the public cannot maintain 
an action for obstruction to a public road without shewing .special injury to himself beyond 
that suffered by any member of the public, does not apply to a zemindar who or whose 
predecessor in title had dedicated to the public the road over his zamindari land. This 
ruling is no doubt in conflict with the several rulings of the High Court of Calcutta which I 
have quoted in the preceding part of this judgment. In the case of Baroda Broaad Mostafi 
V. Gora Chand Mostafi, (1869) 3 B.L.E., A.C., 295. 12 W.E., 160, Sir BarNES PEACOCK, 
Chief Justice, held that a donor does not by dedicating a thing to the public necessarily 
become a guardian of the public quoad that thing ; and in the case of Bhiufeeruth Doss v . 
Chundee Churn, (1674) 22 W.E., 463, Mr. Justice KEMP held that no one has a right to sue 
in respect of the obstruction of a public road, even if he dedicated that road to the public, 
without showing that he has sustained particul.ar inconvenience. 

In the case of Tota v. Saradul Singh, (1888) I.L.R., 10 All., 553, Sir .lOHN Edqe. 
Chief Justice, held that a zemindar in giving the public right of road or way over his land, 

‘ docs not give the public or any one else a right to interfere with the soil of the road, as for 
instance, by building a house upon it * * ’ In such a case the zemindar has, in common 

with the public, the right to use the road a road, and over and above it, ho has a right to 
the soil 111 the road which he had never given to the public. In an action of this kind, the 
zemindar does not sue as a guardian of the puVilic, but in respect of an interference of his 
own right of property . But Sir Baknes PEACOCK observed that the persons who dedicate a 
road to the public have no greater [7961 right to the road dedicated by themselves than any 
member of the public. Sir JOHN EDGE, in his attempt to distinguish the case instituted by 
the zemindar from the case of Baroda Prasad Mnstdfi, (1869) 3 B.L.R., A.C., 295 : 12 W.R., 
160, decided by Sir Babnes PEACOCK, observed . ‘ In the ca-se decided by Sir BaRNES 

Peacock that learned Judge seemed to think that if the plaintiff in that case were allowed to 
maintain his action, all the public would have a general right to maintain an action against 
the defendant. 1 think that learned Judge overlooked the distinction between the rights of 
the* public and the rights of the zemindars. ’ But it does not appear that there is any 
distinction between the dedication made by the ordinary donor and the dedication made 
by the zemindar. If an ordinary donor by dedicating a piece of land for the purpose of being 
used as a public road loses all his rights to it except the right of using it as a road, then 
there is no reason why in a case of ‘similar dedication by a zemindar it is to be presumed 
that»he reserved to himself a portion of his private rights of property. 

“ In support of the view taken by Sir JOHN Edge in the c.ise of Tota v. Sardul Singh, 
(1888) I. ti. E., 10 All,, 653, His Lordship cited the case of Dovaston v. Payne, Smith’s 
L. C., Vol. TI., p. 154, in which it has b< en held that ‘ the property of a highway is in the 
owner of the soil, subject to an casement for the benefit of the public.' But it is to be borne 
in mipd that the rights and position of a proprietor of land in England are quite different 
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from the rights and position of the proprietors^ of land in India called zemindars. Property 
in tho English sense of the term/ that is, a right to the exclusive use and absolute disposal 
of the soil, can hardly be claimed by the zemindars in this country. Consequently it is 
doubtful whether the principle laid down in these English cases would be made applicable to 
a case of this kind. But even if it is conceded that the principle laid down in tho case of 
Dovaston v. Payne, Smith's L.C., Vol. II, p. 354, and R. v. Pratt, 4 E. andB., SCO, is 
applicable to this case, and that a zemindar grantor or donor in dedicating land for tho 
purpose of being used as a public road reserves to himself the right to the soil, still the case 
would not be maintainable in consequence of the special law of procedure prescribed for the 
trial of this class of cases 

"It is for these reasons that 1 find that the present suit is not maintainable at the 
instance of the plaintiff and it should therefore be dismissed.’* 

The plaintiff appealed to the High Court. 

Babu Mohun Chasid MitUr for the Appellant. 

[797] Babu Lai Mohun Dass and Babu Snrat Chandra Dutt, for the 
Respondent, were not called upon. 

The judgment of the High Court (Rampini and Wilkins, JJ.) was 
as follows ; — 

This is an appeal against a decision of the Subordinate Judge of Midnapur, 
dated the 10th March 1898. 

The suit is one relating to an obstruction on a public road. It is said that 
the defendant has erected a portion of a wall and a portion of a hut on a public 
thoroughfare ; and the plaintiff sues for their removal. 

The Lower Appellate Court has found that the plaintiff has not proved 
any special damage or inconvenience ; and, therefore, the road being a public 
road, he has his remedy under tlie Code of Criminal Procedure and is nor- 
entitled to sue in a Civil Court. 

We think there is no ground for interfering with the decision of the 
Court below. 

The learned pleader for the appellant has argued at very great length that 
hia client, being a zemindar, has a right of ownership in the land ; and he has 
relied upon certain cases decided by the Allahabad High Court and upon 
certain English authorities. Wo are of opinion, however, that these decisions of 
the Allahabad High Court and the English authorities he has cited do not bind 
us. The law current in this province, and which we are bound to administer, 
is as laid down in the case cited by the learned Subordinate Judge, namely, 
that of Baroda Prosad Mostafi v. Gora Chand Mostafi, (1869) 3 B.L.R., A,C., 
295 : 12 W. R., 160. We think that the Subordinate Judge has very correctly 
laid down the law as current in this province, which is to the effect that in a 
road which is a public thoroughfare, unless the plaintiff proves special damrge 
from the obstruction, he is not entitled to bring a suit. This equally applies, 
whether he is a zemindar or any ordinary member of the community. 

The only case decided by this Court which can at all be said to be in favour 
of the contention of the pleader for the appellant [798] is the case of Jaggamoni 
Dasi V. Nilmoni Ohosal, (1882) I, L. R., 9 Cal., 75. But that was a perfectly 
different case from the present one. That was a case with regard to a bathing 
ghat in which it was held that the zemindar had only granted an pasement to 
the public, but had not dedicated the ghat to them ; and that the ghat was 
not a public thjoroughfare within the meaning of section 521 of the Code oi 
Criminal Procedure (Act X of 1872). That being so, it has no application to 
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the' present case. For these reasons we think there is no ground to interfere 
with the decision of the Lower Appellate Court and we dismiss this appeal 
with costs. 

M. N. E. Appeal dismissed. 


NOTES. 

[ The C.P.C., 1908, sec. 91, provides for suits regrirdiiig public nuisances even where no 
special damage has been caused. Sec also (1911) I.C., 916 (Cal.). ] 

[ 27 Cal. 798 ] 

CRIMINAL IIEVISION. 

The Hh May, 1900. 

Pbesknt : 

Mr. Justice Prinskp and Mr. Justice Handlfa’. 

Jhumuck Jha Complainant 

versus 

Pathuk Mandal and others Accused.'^ 

District Maqistrate, power of, to pass orders in cases before Subordinate 
Court, without transfer to his own Court — Judicial enquiry before 
issue of process, legality of — Code of Criminal Procedure, 
ss. 19'^, '20 >1, 203 and 204. 

Held, wheio the coir) plaint. s were not made to the District Magistrate, nor had the eases 
based on those ccnnplaint}- been withdrawn to his Court b\ any order, but were in the Court 
of a Joint Magistrate , who had examined the complainants, that the District Magistrate 
was not justified in iiiterpo-jing in the trial of the cases and had no authority under the law 
to pass any orders in those cases. 

That even if the cases had been removed by the District Magistrate to his own Court for 
trial it was very quu^^tionable whether the District Magistrate could pass orders directing a 
judici.il inquir\ by another ^lagistrate before the issue of processes so as to postpone the 
trial. 

In this case it appeared that several coinfjlaints Nvere made to the Joint 
Magistrate of Durhli mga. on behalf of certain landlords against a large 
body of tenants charging them with p99] offences, which may be described as 
criminal trespass or a.ssault, oi rioting. After examination of the complain- 
ants the Magistrate in one, if not more, of these cases ordered process to issue, 
but .immediately afterwanJs cancelled that order dealing with all these cases 
by another order referring them all to the District Magistrate, who thereupon 
ordered a judicial inquiry to be lield in each of these cases by Subordinate 
Magistiates deputed for that purpose. 

Mr. Garth (wdth him Babu Buldeo Naratn Singh) for the Petitioner. 

The judgment of the Court (Piunsep and Handli:y, JJ.) was delivered by 

Prinspp, J. — These rules may be dealt with simultaneously as the 
matters involved are the same in all of them. It appears that some eight 

^ Criminal Revision Nos. 274 to 281 of 1900, made against the* order passed by H. 
Wheeler, Esq., District Magistrate of Durbhanga, dated the 27th of March 1900. 
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complaints were made to the Joint Majjistrate of 'Ourbhanga on behalf of the 
landlords against a large body of tenants charging them with offences, which 
may be shortly described as criminal trespass or assault and possibly rioting. 
After examination of the complainants the Magistrate in one, if not more of 
these cases ordered processes to issue, but immediately afterwards cancelled 
that order dealing with all these cases by another order referring them all to 
the District Magistrate. The District Magistrate thereupon ordered a judicial 
inquiry to be held in each of these cases by Suborninafe Magistrates deputed for 
that purpose. The question is whether the District Magistrate had any autho- 
rity under the law to pass any orders in these cases, seeing that the complaints 
were not made to him nor had the cases based on those complaints been 
withdrawn to his Court by any order, and next whether, even if the District 
Magistrate had jurisdiction to pass any order on these complaints, he was 
authorized to pass the order or ordeis for judicial inquiry, thus suspending the 
issue of the usual processes for the attendance of the accused and the trials. 

We have received a letter from the District Magistrate in explanation of 
the matters stated in the affidavit, and the ]3etition presented to us on which 
these rules have been granted. We are unable from that explanation to 
asc(M tain clearly with whom [800] the distribution of business within what 
is know’n as the Sudder Sub-Division of Durbhanga rests. The Joint Magistrate 
undoubtedly had jurisdiction to receive complaints under s. 191 of the Code 
of Criminal Procedure, and therefore, we may take it that, unless any complaint 
so made to him had been withdrawn from his Court, and the case had been made 
over to another Magistrate by an order under s. 192, the Joint Magistrate would 
have jurisdiction to deal with the case under ss. 202, 203 and 204. There is no 
order that has been brought to our notice by which the District Magistrate has 
withdrawn these cases to his own Court, or has distributed them amongst any 
other Subordinate Courts. It seems that by some executive order the District 
Magistrate had directed that all cases between these parties should be sent to 
him as he wished to see them, and for this purpose it would seem that those cases 
w^ere sent to the District Magistrate. But this order did not justify the District 
Magistrate interposing in the trial of these cases, unless he thouglit it proper to 
remove them to his own Court, and we cannot find that it has been anywhere 
stated that such trials have been removed from the Court of the Joint Magis- 
trate. The orders directing a judicial inquiry by another Magistrate before the 
issue of processes, so as to postpone the trials, were therefore without any 
authority. In the next place it is very questionable whether sucii an order 
could be passed, even if the cases had been removed by the District Magistrate 
to his own Court for trial. The law^ ordinarily provides that, after the exami- 
nation of the complainant, on a complaint made to a Magistrate, process for the 
attendance of the accused shall issue, and it is only when, in the tei’ins of 
s. 202, the Magistrate after examining the complainant has reason to doubt tlie 
truth of the comljlaint, that he is authorized to suspend the issue of sucti 
process and to hold an inquiry or investigation into the truth of the complaint. 
The rules, therefore, must be made absolute, and the orders for judicial inquiry 
set aside, the complaints being placed before the Joint Magistrate, who will 
proceed in accordance with law. 

D. S. Rules made absolute. 


NOTES. 

[ In (1911) 39 Cal., Il9 this decision was distinguished. ] 
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[801] APPELLATE CIVIL. 

The 26th and 29th June, 1900. 

Present : 

Mr. Justice Rampini and Mr. Justice Pratt. 

Dhan Bibi and another Defendants Nos. 1 and 5 

versus 

Lalon J3ibi (Plaintiff) and Parbati Baiand others Defendants Nos. 2 to 

Maho7uedan Law - ~ A chicivledginent, effect of — Legdhnacy 

of child} eii — Fornication. 

Under the Mahomedan law, where a child is begotten by a INlahomedan father by a 
Hindu prostitute living with him, no acknowledgment by the father can bonfer on the child 
the status of legitimacy. 

One Khoda Baksh brought one Parbati Bai, a Hindu, from her mother’s village 
and kept her in his house, where she lived as his concubine. The plaintiff, 
Lalon Bibi, is the issue of that connection. The present suit was instituted by 
the plaintiff' to establish her right to, and to obtain possession of, a 12 annas 
share of the property left by her deceased father, the said Khoda Baksh. She 
alleged that her mother Parbati became a Mahomedan and was duly married 
by Khoda Baksh, and further that she was acknowledged by her father as his 
legitimate daughter. 

The Judge before whom the case came on appeal held that Parbati never 
became a Mahomedan and consequently any marriage between her and Khoda 
Baksh would be invalid. With regard to the question of acknowledgment, 
the Judge found that “ Khoda Baksh did formally acknowledge the plaintiff’ to 
be his daughter on the occasion of her marriage ” and accordingly decreed the 
suit. On appeal, the High Court remanded the case to the Judge for retrial 
on the ground that the Judge should have found whether Khoda Baksh had 
acknowledged the plaintiff as his hjgitimate daughter. 

[802] The District Judge, on remand, found that Khoda Baksh had 
acknowledged the plaintiff as his legitimate daughter, and accordingly allowed 
the appeal and gave the plaintiff a decree for her 12 annas share of the property, 
less the portion alienated to one of the defendants, against whom her claim 
was held barred by limitation. 

Thereupon the defendants Nos. 1 and 5 again appealed to the High Court. 
The appeal came on for hearing on the 25th June 1900. 

The Advocate-General (Mr. J. T. Woodroffe) [MoxxWi Mahomed Yusuf ViVid 
Babu Manmatha Nath Mitter with him) for the Appellants. — Upon the finding of 
fact arrived at by the lower Court, the question of acknowledgment does not 
arise. When the paternity of an illegitimate child is known, no acknowledg- 
ment can legitimatise the child. See Wilson’s Digest of Anglo- Muhammadan 
Law, pp. 85 — 88 ; Mahammad Allahdad Khan v. Mahammad Ismail Rhan, 
(1888) I. L. R., 10 All., 289; Liarfuat Ah v. Karimunnissa, (1893) I. L. R., 15 
AIL, 396 ; and Aizunnissa Khatoon v. Karimunnissa Khatoon, (1896) I. L. R., 
23 Cal., 130. There is no reported case in which a contrary view has been 

• Appeal from Appellate Decree No. 2297 of 1898, ^against the decree of W. B. Brown, 
Esq.. District Judge of Cuttack, dated the 2nd and l5th of September 1898, reversing the 
decree of Babu Kali Kumar Bose, Subordinate Judge of that District, dated the 13th of 
March^l895. 
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taken. In the Privy Council case of Abdul Razak v. Aqa Mahomed Jaffer 
Bindanim, (1893) I. L. R., 21 Cal., 666, the present question was not decided. 

Mr. O'Kinealy (Babu Monmohatt Dull with him) for the Respondent. — 
The remand order disposes of the present contention, and the only question 
left open was whether there was any acknowledgment of legitimacy. As to 
the question of law, a marriage between Khoda Baksh and Parbati Bai was a 
possible one, as Parbati 'might have become a Mahomedan. Bee Amir AH’s 
Students' Handbook of Mahomedan Laio, pp. 49, 55. The observations relied 
upon by the Advocate-General in Mahammad Allahdad Khan v. Mahammad 
Ismail Khan, (1888) 1. L. R., 10 All., 289; and Aizunnissa Khatoon v. 
Karimunnissa Khatoon, (1895) I. L. R., 23 Cal., 130, are obiter [803] dicta. 
It ‘has been held that where there was no marriage between the parents, 
the offspring might be legitimated by acknowledgment : Mahammad 
Azmat All Khan v. Lalli Begum, (1881) I. L. R., 8 Cal, 422: Sadakat 
Hussein v. Mahomed Yusuf, (1883) I. L. R., 10 Cal., 663 : L. R., 11 I. A. 31 ; and 
Abdul liazak v. Aqa Mahamed Jaffer Bindanim, (1893) I. L. R., 21 Cal., 666. 
[Rampini, J. — In the last case it was found that theie was no acknowledgment.] 
Else, why did their Lordships in the last cited case go into the question of 
acknowledgment ? As it was found in that case that there was no marriage, their 
Lordships might have said, as has been contended in this case, that the 
question of acknowledgment did not arise. Soe Nnjrnooddeen Ahmed v. Beebee 
Z uhoor um, {iS6S) 10 W. R., 45. [Rampini, J. — See AmirAli’s Personal Laio 
of the Mahomedans, [j 218.1 The effect of acknowledgment is to legitimatise a 
child between whoso jmrorits a marriage was possible. It may be said ihat 
the principle relied upon by tlie other side \n Mahammad Allahdad Khanv, 
Mahammad Ismuit Khan, (1888) 1. L. R., 10 All., 289, has been impliedly 
overruled by the Privy Council in the case of Abdul Razak v. Aqa Mahomed 
Jaffer Bindamm, (1893) I. L. R., 21 Cal., 666. 

Cur. ado. vult. 

June, 20. The judgment of the High Court (Rampini and Pratt, JJ.) 
was as follows : — 

This is a suit brought by one Lalon Bibi to establish her right to obtain 
possession of a 12 annas share of the property of one Khoda Baksh, now 
deceased. The plaintiff alleges that her mother Parbati, who was a Hindu, 
became a Mussulman, and was married by Khoda Baksh, that she is the result 
of their union and was acknowledged by Khoda Baksh to be his legitimate 
daughter, and that she is accordingly entitled to the share of the property 
claimed by her. 

The defence is that Parbati never became a Mahomedan, and w’as never 
married by Khoda Baksh, and that the plaintiif never was acknowledged by 
Khoda Baksh to be his daughter. 

[ 804 ] The first District Judge, before whom the case came, found tha*^ 
Parbati was a Hindu prostitute, who lived with Khoda Baksh as his iuistres*s ; 
she never became a Mahomedan and Khoda Baksh never married her. He found, 
however, that Khoda Baksh had, before his death, acknowledged the plaintiff 
as his daughter. 

When this case first came before this Court, viz., on the 22nd March 1898, 
it was considered by it that it was necessary to remand the case to the District 
Judge to have a more explicit finding as to the nature of the acknowledgment 
made by Khoda Baksh with regard to the plaintiff and as to 'whether 
Khoda Baksh had acknowledged her to be his legitimate daughter. 
The District Judge, a difl'erent Judge from the first, has now found that the 
acknowledgment of Khoda Baksh with regard to the plaintiff went as f|r as 
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this, and that ho meant to and did acknowledge her as his legitimate daughter. 
He atiinned the other findings of his predecessor and gave the plaintiff the same 
decree as had been given her before* the remand. 

The defendants again appealed t.o this Court and on their behalf it 
has been urged before us that ac.iording to the Mahoinedan law of the 
Sunnis, to which sect the parties belong, Khoda Baksh could not legally 
acknowledge the plaintiff* to bo his daughter and that no acknowledgment by 
him could confer on her the status of liis legitimate offspring, l)ecauso Parbati 
has been found never to have become a iMussulman and so Khoda Baksh could 
not and did not marry her. T!ie plaintiff* is, therefore, it is said, in the position 
of an illegitimate child, whose paternity is known, and hence she cannot be 
legitimatized. In support of this view the cases of Mahammcid AUahdnd 
Khan v. Mahanimad Ismad Khan, (IHSH) I. li. R., 10 All., 289; Liaqiiat Ah v. 
Kanmannissa, (1893) T. L. R., lo All.. 39(i ; and Aiziinnissa Khatoon v. 
Karnnufussa Khatoon. (l89o) 1. L. R., 23 Cal., 130, have been cited. 

On behalf ol the respondent, on the other hand, the Privy Council cases 
of jluhaniniad Azmat Ah Khanv. Lalli Bcqmn, (1881) T. L. R., 8 Cal., 422; 
Sadakat llnfisein v. Makonuid Yusuf, (1883) T. L. R., 10 CriL, 603 ; L. R., 11 1. A. 
31, and Ahdiu Rozak v. Aqa [80S] Mahuvied Jaffar Bindanim, (1893) I L. R., 
21 Cal., 6()6, have been relied as showing that an illegitimate daugliter in 
the position of tlie plaintiff can by the acknowledgment of her father be 
legitimated and placed in the position of an heir. 

On behalf of the respondent it has also been contended that the question 
raise 1 hv the appellants does not i)roporly arise in the appeal, as this Court by its 
order of remand in this case meant to lay down that, if the plaintiff’ were found 
by the District .fudge to have been acknowledged by Khoda Baksh to bo his 
legitimate daughter, that was conclusive of her right to succeed in this case. 

We will first dispose of this latter plea. As one of the members of the 
present heticli was a member of the bench that remanded this suit, it may he 
said with confidence that tliis Court, when it remanded the case, had no inten- 
tion of deciding, nor did it decide, the important question of Mahoinedan law 
now raised bv the appellants. The ohiect of the remand was rather to see, 
whether it wam really necessary to enter into tliis question ; for, if the plaintiff 
had not been found to h ive been acknowledged to he the legitimate daughter of 
Khoda Baksh, then on the other findings of the District .fudge, the whole suit 
would have failed, ft is only when the District Judge has found that the 
plaintiff vvas so acknowledged by Khoda JJaksh, that it becomes necejssary to 
determine what t!ie legal effect of that acknowledgment was. This Court 
when it passed the order of remand not unnaturally wished to have the full 
facts of the case clearly before it 

Turning to the cases cited on helialf of the appellints it must be admitted 
that the case of Mahammad AUaliditd Khdu, (1888) I. L. R., 10 All., 289, 
fully supports the contention that the plaintiff* by Klioda Baksh’s acknowledg- 
ment could not be legitimated. It is there laid down by Mahmud, J., that 
“there is no warrant in the principles of the Mahomedan law to justify the 
view that a child proved to be the offspring of fornication, adultery or incest 
could be made legitimate by any act of acknowledgment by the father. The 
rule is limited to cases of uncertainty of legitimate descent and proceeds 
entirely upon an assumption of legitimacy, and the establishment of such 
legitimacy by the force of such acknowledgment.” 

[806] Mr. .Justice Straight in the samp case says : — “ Where there is no 
proof of legitimate birth or illegitimate birth and the pAternity of a child is 
unknown in the sense that no specific person is shown to have been his father, 
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then his aeknowledgment by /mother, wlio claims him as his son, affords a 
conclusive presumption that the child acknowledged is the legitimate child of 
the acknowledger and places him in t)i at category.” From this, it would 
seem that Mr. Justice STRAIGHT was of the same opinion as Mr. Justice 
Mahmud, viz., as expressed in anotlicr portion of the latter’s judgment, that, 
“children born of zina (which means fornication, adultery or incest) can 
never be legitimated or entitled to inherit from their father, nor can such 
children bo made legitimate by any kind of acknowledgment wlieie the 
illegitimacy is proved and established.” It must, of course, be admitted that 
these observations of STRAIGHT and Mahmud, JJ., are obiter dicta, as the 
decision of this case proceeded on another point. But their views have ))een 
followed in tw’O cases, viz., in Liaijual Alt v. Karimunmssa, (1893) T. L. , 
15 All., 39, in which case the child was the result of adultery and was 
accordingly held not callable of being legitimated by acknowledgment, as his 
father could not have married his mother, the latter being at the time of the 
child's bath the wife of another man. The second case in which the views 
of Straight ajid Mahmud, .1 J., above (luoted, w^cre followed, is the case of Atz- 
imnissn Khaloon\. Kariwininissa Khatooii, (1895) I.L.R., 23 Cal., 130, which 
may be said to be the case of a child whose bii‘th w^as the result of what would 
seem to be regarded in Mahomedan Jaw as an incestuous union It was the 
case of a Mahomedan marrying the sister of his wife. It was held that such 
a marriage was void and that the children of such marriage w^ere illegitimate 
and could not inherit. The .Judges who decided that case, Petheram, C.J., 
and BbverLKY, .J., observed ; ~ “ The doctrine of acknowledgment is not 
applicable to a case in which the paternity of the child is known and it cannot 
be called in to legitimate a child which is illegitimate by reason of the 
unlawfulness of the marriage of its jiarents. This was distinctly laid down 
in the case of Mahammad Allahdad [807] Khan v. Mahammad lamail Khan, 
(1888) 1. fj. K., 10 AIL, 289.” The learned Judges proceed to refer to 
Mr. Justice Ameek Ali’s Personal Laic of the Mahomed a ns, dit p. 218 of which 
the following passage occurs : “ A child whose illegitimacy is proved beyond 
doubt by reason of the marriage of its parents being either disproved or 
found to be unlawful cannot be legitimatised by an acknowledgment. 
Acknowledgment has only the ellect of legitimation whore either the fact of 
the marriage or its exact time with reference to the legitimacy of the child's 
birth is a matter of uncertainty.” 

Mr. Justice AMEEH Alt in his Students' Handbook of MnJwmeuan Lair, 
o 54, has said “ the person acknowledged must be of nnknowu hirtli. If the 
parentage is known to belong to somebody else, no ascription can take place 
to the acknowledger.” 

The present is an instance ol the third of the cases referred to by 
Mr. Justice MaHMUD, viz., wdicre the child is the result not of adultery or incest, 
but of fornication. It would seem to us that on the authorities cited abovt?, 
we must hold that the acknowdedgment by Khoda Baksh was of no avail and 
could not confer on tlie plaintiU the btatus of a legitimate child or of an 
heir. The paternity of the plaintiff is quite certain. It is admitted that 
Khoda Baksh was her father. Her mother is also known. She was Bai Par- 
bati, a Hindu prostitute, whom Khoda Baksh did not marry and could not 
marry, for she was a Plindu at the time of Khoda Baksh ’s death. 

The lower Courts rely on a passage at p. 277 of Mr. Justice Ameer Ali’s 
Lectui esas showdng that the plaintiff might be legitimated by acknowledgment. 
The passage in question is to the effect that “ when a Mahomedan marries a 
Hindu woman, the marriage is only invalid and does not effect the legitimi|Qy 
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of the offspring. I have already described the reasons which led to the prohi- 
bition of inter-marriages between Moslems and idolatroas females and also 
between non-Moslems and Moslemahs. In either case as already related 
though the marriage is invalid, the issues of the union are legitimate." 

This passage has, however, in our opinion no application to the present 
case ; for, in this case, there is now no question of [808] marriage. It has been 
found that Khoda llaksh never married plaintiff’s mother. 

There appears to us to be no direct authority against the above cited cases 
and views. The Privy Council cases quoted by the learned counsel for the 
respondents do not deal directly with the questions arising in the appeal. The 
case of MahammaA Azmat AH Khan, (1881) I.L.E., 8 Cal., 422, appears to us 
to contain no passages directly in point. In the case of Sadakat Hossein, 
(1883) I. L. B., 10 Cal., 663, their Lordships of the Privy Council considered 
they were relieved by the view ihey took of the evidence “ from offering any 
opinion upon the very important question of law which was raised by the 
counsel for the appellant, namely, whether, if there had been this marriage 
(t.e., between the mother of the claimant and a third person, subsisting at the 
time of her connection with the acknowledger and of the conception of the 
claimant) the offspring of the adulterous intercourse could have been legitimated 
by any acknowledgment. Their Lordships therefore expressly declined to decide 
the point subsequently decided in Liaquat Ah v. Karimunnissa, (1893) l.L.R., 
15 All., 396. 

The thrid case is that of Abdul Razak v. Aga Mahamed Jaffar Bindaynm, 
(1883) I. L. R., 21 Cal., 666. This case lias some points of similarity with 
the present case It was a case in which the question was of the legitimacy 
of a son horn to a Mahomodan by a Burmese woman. In this case, as in the 
present, the Court helow found that the Burmese woman had never been con- 
verted to the Mahomedan religion and that no marriage of the parents 
had ever taken place. But it was further found that no acknowledgment of 
the son’s being of legitimate birth had taken place and that a mere recognition 
of sonship was insuflioiont to effect the son’s legitimation. On this ground 
the suit was dismissed. Now, in this case no question as to whether the 
father could have entered into a valid marriage with the mother, without 
her having relinquished Buddhism, arose, or was decided. Hence, it appears 
[800] to us that that case affords no assistance to us in deciding the present 
one. But the learned Counsel for the respondent contends that this question 
was impliedly decided, and that if their Lprdsliips of the Privy Council had not 
thought that the son could in the circumstances have been legitimised by 
acknowledgment by the father, they would not have considered and decided 
whether he had acknowledged him. 

We are, however, unable to concur in this view. Whatever may have 
been passing in their Lordships’ minds, they have, in their judgment, said 
nothing which can be any guide to us in deciding the present case. 

The learned counsel for the respondent further urges that, as there was 
no insurmountable obstacle to the marriage of the parents of the plaintiff, 
that is to say, as the plaintiff’s mother, Parbati, might have been converted to 
Mahomedanism and as Khoda Buksh might then have married her, the plain- 
tiff’s acknowledgment by Khoda Buksh could effect legitimation. But the 
learned counsel has cited no authority for this proposition, except the general 
rule laid down in the text books and in many cases of the Courts that children 
of unknown paternity can be legitimated hy acknowledgment. But this does 
not seem to us to have any direct bearing on the question raised by the 
ap^llant in this appeal. 
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For these reasons we feel constrained to set aside the findings of the lower 
Court, and to hold that the plaintiff could not in the circumstances be legitimized 
by Khoda Baksh’a acknowledgment. She is therefore not one of his heirs, 
and cannot succeed in this suit. 

The appeal is accordingly decreed and the suit dismissed with costs. 

M. N. R. Appeal decreed . 


NOTES. 

[This was followed in (190.0) 3‘2 Cal., 871 : 9 (J.W.N., 1003 : 2C.I..J.,97 ; (1908) P.L.R., 
190 ; (1909) 11 Bom. L.B., 1117 ; see also (1004) 9 C.W.N., 352.] 


[810] The I'lst March, 1900. 

J^RESKx\T : 

Sir Francis W. Mac’lean, K.C.i.K., Chief Justkje, and Mr. Justice 

Banerjee. 


Set Umedmal and another Petitioners 

versus 

Srinath Ray and another Decree- holders.'^ 


Civil Procedure Code (Act XfV of liiS'f), ss. 108, and 814 — Sale in 
execution of an ex parte decree and purchase by the decree-holder — 
Confirmation of the sale — Subsequent setting aside of the 
ex parte decree -Application by a subsequent purchaser 
in execution of another decree, to set aside the sale 
on the ground that the ex parte decree 
had been set aside. 

Certain immoveable properties were sold in exeeution of an ex parte decree and were 
purchased by the decree-holder himself. After the coufinnation of the sale, the decree was 
set aside under s. 108 of the Civil F’roopdiire Code at the instance of some of the defendants 
in the original suit. On an application under s, 244 of the Civil Procedure Code having 
been made by a prior purebasor of the said propertieb in execution of another decree, to sot 
aside the sale held in execution of the ex parte decree the defence was that the application 
could not come under s. 244 of the Civil Procedure Code, and that the sale could not be set 
aside, as it had been oonfirmed. ^ 

Held, that the case was one under section 214 of the Civil Procedure Code ; and that the 
ex parte decree having been set aside the sale could not stand inasmuch as the decree-holder 
himself was the purchaser. 

Doyanwyi Dasiv. Sarat Chunder Mozoavidar, (1897) 1. L. R., 25 Cal., 175 ; Beni Persad 
Koeri v, Lakhi Bai, (1898) 3C. W. N., 6 ; Durga Vharan Mandal v. Kali Prasanno Sarkar, 
(1899) I. L. R., 26 Cal., 727 ; Nawab Zainal ub-din Khan v. Mdhammed Asghnr^Ali, (1887) 
L. B., 16 I. A., 12 (15) ; I. L. B., 10 All., 16G ; and 3/ina Kumari Bibee v. Jagat Sattani 
Bibee, (1888) I. L. B.,.10 Cal., 220, referred to. 

* Appeal from Order No. 221 of 1899, against the order of Babu Rajendra Kumar Bose, 
Subordinate Judge of 24-Perguniiab8, dated the 17th of April 1899. ^ 
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This appeal arose out of an application by the representative of the judgment- 
debtors to sot aside a sale of certain immoveable properties. The facts are 
shortly these : An rx parte decree was passed in favour of one Rajah Srinath 
Ray and others on the 13th February 1896, in a suit to enforce an equitable mort- 
gage. Some of the mortgaged properties, wliich were sold in excicution thereof, 
[811] were purchased by the decree-holders themselves on the 19th January 
1897. The sale was confirmed on the 22nd February 1897. Subsequently to 
the sale two of the defendants, in the mortgage suit, who wore minors, through 
their motlier as guardian, apidied to set aside the r.r parte decree, wdiich w^as 
set aside l>y tlio Iligli Court on aj)peal, on the Hth September 1898. On the 
27th Februar.s 1899, tlie present petitioners applied to set aside the sale. 
Their case was that in (jxccution of a money decree obtained by certain ])ersons 
against the defendants in the mortgage suit, the said properties were purchased 
partly by one Chuni Lai and partly by one Rarup Kasturi for their benefit, 
on the 1 1th June 1S96, and that therefore they wore entitled to apply under 
8. 241 of the Civil Procedure Code to set asifle the sale held in*execution of the 
ex parte decree, inasmuch ns the said decree was set aside. The Court below 
rejected t he application. Against this decision the petitioners appealed to the 
High Court. 

Dr. Ashiitosk Mookerjee (with him Babu Sarat Chiinder Ohose) for the 
Appellants.— In execution of an e.c paite decree certain immoveable properties 
w’crc sold and wore purcliased by tlio decree-holders themselves. Later on the 
ex jiarte decree was set aside. Now the question is w’hother tho sale should be 
set aside. The present petitioners are the representatives of tho judgment- 
debtors, and as sucli tliey are entitled to come under s. 244 of tho Civil Procedure 
Cede and to ask to set aside the sale : See the cases of Bent Permd Koert v. 
Lakhi Bat, (1898) 3 C. W. N , 6, and Durga Charan Mandal v. Bait Praaanno 
Sarkar, (1899) 1. L. R,, 26 Cal., 727. Wlien a decroe-liolder in execution of 
his decree purchases certain property, if the decree is subsequently set aside, 
the sale also falls to tlie ground. See the cases of Naii ah Zaiaal-ah-din Kha?i 
V. Mukammed Asghar Ab, (1887) L. R., 15 ]. A., 12 : I. L. R., 10 All., 166, and 
Alma Kuviaii Bihee v. Jagat Saliani Bibee, (1883) I. L. K., 10 Cal., 220. 

Dr. Rash Behan GHosIl (with him Babu Bus sunt Kumar Bose, [812] for the 
Respondents. —It. has been said that the question which has been raised is a 
question under s. 244 of the Civil Proceduie Code, hut the appellants do not 
appear on the record, as the representatives of the judgment-debtors, and 
they cannot now be treated as tho represerttatives. Is the question, which the 
other side is seeking to raise now, a question in execution of tho decree? I 
submit not. It is a question of restitution. 1 lofer to s. 583 of the Civil Proce- 
dure C(Kle to show tliat the Legislature has recognized the well-known distinc- 
tion between execution and restitution. Although tlu) ex parte decree was 
set aside, the suit was set down for hearing, and tlie result of it was tho affirnni- 
ance of the old decree. The Full Bench case of Ham Ghulam v. Dtvarka liai, 
(1884) 1. L. R., 7 All., 170, lends support to rny argument that the question 
raised in this case is not a question “relating to the execution, discharge or 
satisfaction of the decree." The case of Nawah Zainul-ab-din Khan v. Muham- 
merd Asghar Alt, (1887) L. R., 151. A., 12 : I. L. R , 10 All., 166, is distinguish-* 
able. The decision in that case w^as passed upon a regular suit. This is 
really a proceeding for restitution and not one for setting aside a sale. The 
appellants are not entitled to question the sale simply because the ex parte 
decree has been set aside, on the ground of non-service of summonses on the 
minor defendants, see Ooivree Boyjo v. Jodha Singh, (1873)^ 19 W. R., 416. 

Pr. Ashutosh Mookerjee in reply. 
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The judgment of the High Court {MACLliAN, C.J., and Banerjee, J .) was 
as follows: — 

Maclean, C.J. — This is an appeal by the representatives of the judgment- 
debtors against the decision of the Subordinate Judge of the 24-Perguniiahs, 
dated the 17th of April 1899, refusing to set aside the sale of certain property 
which had been sold under a decree, and which was purchased by the respondents, 
who were themselves the decree-holders, but who had liberty to bid. 

The facts may bo shortly stated. The decree for sale was dated the 13th 
of February 1890, and was made in a suit to enforce an [813] equitable 
mortgage. The property in due course of execution was ultimately sold, and, 
as 1 have already said, tlie decree- holders became the auction-ymrcliasers. The 
sale was confirmed on the 22nd of P'ohruary 1897. On the 8th of Septernhor 
1898, the decree was at the instance of some of the defendants set a^idc under 
s. 108 of the Code of Civil Procedure. On the 22ncl of P"chruar\ 1899, the 
present application was made by the representatives of the judgment-debtor 
and tljo learned Subordinate Judge refused to set aside the sale. I may add, 
though in my opinion it does not affect the matter for present pui^joses, that 
on the IfUh of December 1899, the same decree was again made in the 
presence of all the parties. 

Upon this state of facts two questions have been argued, first that the 
case does not fall within the provisions of s. 241 of the Code of Civil Procedure, 
and that the present appellant ought to have instituted a separate and 
independent suit to set aside the sale, and, secondly, that as the sale has been 
confirmed, it cannot now be set aside. Upon the first question tho tendency 
of the decisions in this Court, a tendency which has mot with the approval of 
the Judicial Committee of tho Privy Council, is to place a wide and liberal 
construction on s. 241 of the Code, and not to drive the parties to an indepen- 
dent suit, unless the case he clearly outside the scope and i)urview of the 
section. In support of this view I may refer to tho cases of Doyainoyi Dasi 
V. Samt Chundcr Mozoomdar, (1897) I. L. K., 25 Cal., 175 ; Maliarani Beni 
Frosad Kocri v. Lakhi liai, (1898) 3 G. VV. N., 6, and to IJurya Charan 
Mandat v. Kali Frasanno Sarkar, (1899) I, L. R., 26 Cal., 727. These cases 
appear to me to establish tliat the case falls within s. 244 of the Code, as I 
consider it does. 

As regards the second point, viz., whether, notwithstanding tho confijina- 
tion, the sale ought to bo set aside, the fact that the decree-holder is himself 
the auction -purchaser is an element of considei ablo importance. Tho distinc- 
tion between the case of tho decree-holder and of a third party being tho auction 

f urchaser is pointed out by their Lordships of the Judicial Committee in the 
814] case of Nairal) Zainal-ab-din Khan v. Mahommed Asgliar Alt, (1887^ 
L. R., 15 1. A., 12 '(15) : 1. L. R., 10 All., 166. and also in the case of Mrna 
Kuman Bibee v, Jagat Sattani Bibee, (1883) I. L. R., 10 Cal., 220, which is a 
clear authority for the proposition that whore the decree- holder is himself tho 
auction-purchaser, the sale cannot stand, if the decree be subsequently set aside. 
I am not aware that this decision, which was given in 1883, has since boon 
impugned. 

1 ouglit perhaps to refer to the case of Gowree Boyjo v. Jodha Singh, 
(1873) 19 W. R., 416, as some reliance was placed upon it by the learned vakil 
for the respondent. , It is sufficient to say that the circumstances of that case 
Were very diff erent from those of the present, and that it cannot be regarded 
as an authority against setting the sale aside. 


1163 



i.L.R. 2l Cal. 8ld 


StJtoEi^bKA KUkAK BaSD V. 


I have now dealt with the points wliich have been urged before us. and 
for the reasons I have stated, 1 consider the view taken by the Court belovsr 
cannot be supported, and that the appejil must be allowed with costs. 

Banerjee, J. — I am of the same opinion. 

S. C. G. Appeal allowed. 

NOTES. 

[As regards the construction of sec. 47 C.P.C., 1908, see also (1904) 9 C.W.N., 134 
(liberal construction); (1007) 35 Gal., 01 . 11 C.W.N., 1011: GC.L.J.,320 (cases to set 
aside sale as contravening sec. 99 T.P.A., 1882) ; (1907) 6 C.L,J., 102 ; 

\Vhen the auction-purchaser is the decree-holder and the par decree under which the 
sale was held is set •I'-ide, the sale may be .set asuh\ (1903) 27 Mad., 98, but when the order 
setting aside the ej.' parte decree is reversed, the sale may be valid, (1907) 6 C.L.J., 92. See 
also (1901) 31 ChK, 499 ; (1907) 5 C.L.J . 328. 

In (1909) 13 C.W.N., 710, after an exhaustive review of the case-law, it was held that 
when a sale took place on the basis of a .sati-tied decree, the satisfaction of which had been 
certified to the Court, the sale was void and incffeetive to pass any title even to a 6ona fide 
purchaser for value without notice.] 

[27 Cal. 811] 

The 17th July, ItfOO. 

Present 

Sir Francis W. Maclean, K. C. I.E., Chief Justice, and 
Mr. Justice Banerjee. 


Surendra Kumar Basu Defendant 

veratis 

Kunja Behary Singh Plaintiff.* 


Limitation — Presentation of a plaint^ insufficiently stamped -Plaint not rejcctedt 
but the Court ordered to put in tht deficit Court fee within a certain time — 
Effect of such an order — Court Fees Act (VI 1 of 1870), s. 28 — Civil Proce- 
dure Code (Act XlVoflHH2), s, bl— Interest Act (XXXlIof 1839)— 
Whether a Court is to allow interest frovi the date of the debt, where there 
IS no contract to pay, and no demand ynadefor payment of interest. 

[815] Held, that where a plaint was prcFcntcd in the proper Court with insufficient stamp 
and the Court, without rejecting it (the plaint), allowed a certain time to put in the deficit 
Court fee which wa.s done within the time allowed, for the purposes of limitation the suit 
should be considered to have been in.slituted on thtf date when the plaint was first presented. 

Huri Mohun Chuckerbutty v. Nnimuddin ?dah(mied, (1892) 1. L. B., 20 Cal., 41, and Muti 
Sahu V. Chhairi Das, (1892) I. L. R,, 19 Cal., 7H0, followr*d. 

Yakutunnissa Dibee v. Kishnree Mohnn liny, (1891) I. L. R., 19 Cal., 747, and Venkat- 
ramayyaw. Krishnnyya, (1897) 1. L. R., 20 Mad., 319, distinguishod. 

Held also, that on a suit for money lent without any written instrument, where it was 
fou*nd that there wa.s no expres.s contract to pay interest, but it was not found that any 
demand of payment was made in writing, and that there wa.s any demand giving notice to 
the debtor that interest would be claimed from fht* date of the demand, in such a case the 
creditor was not entitled to any iiitcre.st before .suit. 

This appeal arose out of a suit brought by the j)laintift‘ to recover a certain 
sum of money as balance of principal with interest due from the defendant on 
account of money advanced to him from time to time. The allegation of the 
plaintiff 'was that the defendant had requested him (the plaintiff’) to advance a 

* Appeal from Appellate Decree No. 2257 of 189ft, against the decree of Baba Mohim 
Chundra Ghose, Subordinate Judge of Hf>oghly, dated the 17th of August 1898, modifying 
tbed^^rcc of Babu Kbetra Nath Dutta, Munsif of Howrah, dated the 6th of December 1897, 
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• 

certain sum of money with' which the defendant would carry on a colliery 
business, stipulating that he would give the plaintiff within three or four 
months coal at a rate lower than the rate, and take the price thereof, 

and that he would also give him a share in the business in lieu of interest ; that 
according to the said contract the defendant took from him from 7th Assar 
1299 B. S. up to 25th Assin various sums of money ; that the defendant did 
not give him any coal, nor did the defendant specify the amount of liis share; 
that notwithstanding repeated demands the detenclant did not pav the amount 
due to him and hence the suit. The defence mainly wasthat the suit was not 
maintainable in the form it was brought ; that it was barred hy general and 
special law of limitation ; and that tlie defendant was not liable for the amount 
claimed. It was found that the defendant gave an acknowkjdgnKjnt in writing 
of the debt on llth Juno [ 816 ] 1894. The plaint was presented on the 7th 
June 1897 in the Munsiff’s Court, hut it was insulliciently stamped. The plain 
was nob rejocbed, hut the ('oui’t ordered tho pbi’iitili to put in the deiicit Court 
fee within fifteen days. The additional Court lee was paid on the 15th June 
1897. The Court of Birst Jnstance holding that the plaintiff could not get a 
definite amount from tho defendant, witiioiit a settlement of tho accounts of tho 
concern, dismissed the suit. f)n ajipeal the Subordinate Judge reversed the 
decision of the First Court, and allowed tlio plaintiff's claim with interest. As 
to interest the learned Subordinate Judge said as follows: — 

“ Then on th^’ (picstion of interest I liavo to s.iy tliat there is no express contract do 
pay interest on tho sura advaix'Od, save and except, on a Mjin of Rs. 1.000 whie.h has been 
already paid off. However, I would allow the plaintiff to ree.ovor ini crest, as he has been so 
long deprived of his use of the nioriey at. (> per cent, per annum from the Ist January X69S, 
and I allow him a sum of Re. 260 c»ri this account. 

Against this decision the defendant appealed to the High Court. 

July 16, 17. Babu Jogvndra Chmiclrr Ghofie (with him Dr. Ashitoah 
Mookerjee, Babu Sanat Kimar Pal and Babu Alul Chimder Bose) for the 
appellant 

The suit was barred by liinitjition inasmuch as, althougli the plaint was 
presented on the 7th June 1897, within three years from the date of the ac- 
knowledgment, it was not sufficiently stamped and the deficit Court foe was not 
paid until the 15th June 1897, and that was tho date when the plaint should 
be considered to have been piesentod. See the cases of VmkatravuiijJia 
V. Krishiiayya, (1897) I.L.E.,20 Mad., :J19, Jiuti Prasad v. Bachu Stugh, (1893) 
I.L.R., 15 All., 65 (66). The case of Yakutuninssa Bthoe v. Kishoree Mohun Boy, 
(1891) I. L. R., 19 Cai., 747, is in my favor as there is no distinction between 
an appeal and a suit. They stand on tho same footing. Tho observation of Mr. 
Justice BankR.IEE in the case? of Lhtrga Charan Naskar v, JJnokluravi Naskar 
(1899) I.L.R., 26 Cal., 925 (930), go to support my contention. In the case of a 
suit s. 5 of the Ijimitation Act docs not apply and time cannot bo extended. Tl 
[ 817 ] tlie present case what was done hy the Court wa- to grant time to but 
in the deficit Court fee, and the order was purported to ha\o boon made under 
8. 54 of the Civil Procedure Cude. There was no homi fide presentation of the 
plaint in the present case. The Court below was not justified in allowing 
interest, not only under tlie provisions of Act XXXII of 1839, but also upon the 
finding of the Court itself. Here there was no written instrument, no demand 
of payment, and no time fixed, and therefore the iJaintifl’ was not entitled 
to any interest, prior to suit. See the case of Ahdool Kureem Khan Shaikh 
Meah Jan, (1866) 6 W. R., 288. . 

J900, July 17.’ Babu Shiha Prosunnv Bhailacharyya for the Respondent. — 
There was demand for interest in the case. The plUintili’ is entitled get 
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interest at least on equitable principles. Bee the case of Surja Narain Mukho* 
padhya v. Pratap Narain Mukhopadhya, (1899) 1. L. R., 26 Cal., 955. 

The judgments of the High Court (Maclean, C.J. and Banerjbe, J.) 
were as follows : — 

Maclean, C.J. — Two points only have been raised upon this appeal. The 
question of whether or not the plaintiff and defendant were partners, has very 
properly not been pressed before us. Tlie first point we liave to determine is a 
question of limitation, and it arises in this way. There had undoubtedly been 
money transactions between the plaintiff and the defendant, and the former 
had undoubtedly lent the latter Rs. 1,000 for which he now sues, and on the 
Jlth of June 1H91 the defendant ^ave an acknowledgment in writing of the debt, 
which admittedly would take the case out of the Statute, if the suit were 
institutefl within .‘i years from that date. 

The question then is, wlieTi Was the suit instituted ? The jdaintiff says on 
the 7tli June 1807, the defendant says on tlie lotli June 1897. If on the former 
date, the suit is not barred ; if on the latL?r, it is. What then are the facts? 

On its face, the plaint pur|)orbs to have betm tiled on the 7th C8i8j June 
1897 and this is what hapiiened. The [jlaiiit was undoubtedly presented in the 
Court of the Munsif on the 7th of June 1897, but it was insufliciently stamped. 
The plaint was not rejected but the Munsif made, as 1 think he bad power to 
do, under s. 28 of the Court Fees Act, tliis order : “ The plaintiff' to put in the 
deficit Court fee within 15 days.” The further Court fee was paid on the 15th 
June 1897. Which then is the date of the institution of the suit, the 15th or 
the 7th of June 1897 ? I am satisitied that the date must bo taken to be the 
7th June; not the I5tli. 

Various authorities have been cited to us upon the point, but there are two 
authorities, in this Court, which are distinctly in point, namely, the cases of 
Huri Mohan Chuckerbutty v. Nannuddin Mahovir^dj (1892) 1. L. R., 20 Cal., 41, 
and Mott Saha v. Chhatn Das, (1892) l.L.R , 19 Cal., 780. 1 agree with the 

reasoning and the conclusion of tlieso case^, and I propose to follow tliem. 
They are consistent with the imrview of s. 28 of the Court Fees Act, with 
s. 54 of the Code, and 1 think I nmy add with common sense. The other cases 
in this Court do not deal with tlie precise question now under discussion, 
and 1, therefore, do not think it necessary to deal with them in detail, i decide 
this point of limitation which apparently was not raised in the Court below 
against the appellant. 


The second point is that the defendant ought not to have l)eon charged 
with interest before suit and 1 think the appellant is right upon this point. 
It is clear that this case does not fall within Act XXXII of 1839, the debt 
does not fall witliin the description in the first alternative of the section, 
nor does it come within tlio second alternative, for there was no demand of 
payment made in writing, least of all was there any demand giving notice to 
the debtor that interest would bci claimed from tlie date of tlio demand. The 
case, therefore, is not within the Act, nor has any argument been addressed 
to us based upon s. 73 of fJie Contract Act. It i.s difficult then, to 
see upon what ground interest has boon allowed on the debt before suit, and it 
muet be disallowed. The plaintiff, however, i.s clearly entitled to [819] interest 
from the date of the institution of the suit, and this has not been disputed. 
The decree, therefore, of the Court below must be varied by omitting therefrom 
any order for payment of interest before suit. 


As the victory is a divided one, there will he no costs in this Court. Each 
parb]^ will pay his own. In the lower Court the costs will be proportionate. 
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Banerjee, J. — I am of the same opinion. I only wish to n Id a few words 
with reference to the question of Jirnitation. Of the cases in this Court 
bearing iipon the point, the two that have l^eon referred to in the judgment of 
the learned Chief .Justice quite support the view in favour of the respondent, 
that 8. 28*^' of Act VII of 1870 saves the case from being barred by liinitation, 
as the second paragraph of that section provides, that upon a document 
insufficiently stamped having been received through mistake or iiiadvorience, if 
the deficiency in the stamp is supplied within a time to he iixerl hy the Court., 
the document and every proceeding ixjlativo thereto shall he as valid, as if 
it had been i)roperly stamped in the first instaiu-e. There is only one case 
in this Court which was referred to in tiie argument of the learned vakil for 
the appellant, namely, tl)e case of Yahutunvissa Thhop, v. Kishoip.e Moliun 
(1891) I. L. li., 19 Cal., 747, as lending support to his contention. 13ut that 
case is distinguishable from the present. That was a case in which a memo- 
randum of appeal had been pr(^sented on insufficient stamp ; then the deficiency 
was ordered to he supplied within a certain time ; it was not supplied witliin the 
time first allowed ; llien an extention of time was granted ; and the deficiency 
was supplied before the expiry of the extended tiu) 0 . Hut at the hearing of the 
case the fiower Appellate Court held that the memorandum of appeal w'as 
pi eseiited out of time. Against that decision there was a second apj)oal preferred 
to this Court ; and this Court held, having regard fo the circum.stances of 
that case, and no doubt also tu the fact of the TiOwer Appellate Court having 
held that the appeal was ]uoseuied out of time, that the case did not come 
witluTi either the spirit or the let! er of s. 28 of the [820]Court Fees Act. That case 
is no autliority for saving that in this particular case in which the plaint Avas 
entertained in the first instance and the deficiency in the Court fee was allowed 
to be supplied, and the case was tried on its merits, we must hold in second 
appeal that the Courts below were wrong in entertaining the suit, and that the 
Lower Aj}pohate Court was wrong in holding that tlie suit was not barred by 
liiuitation. That case was decided with reference to its own facts, and is not 
really in conflict with the two other cases to which reference has been made by 
the learned Chief Justice. As foi- the case of Vankntramnj/ya v. Kriahnayya, 
(1897) 1. L. R., 20 Mad,, 319, that also is distinguishable from the present, 
because there the plaint was returned in order that it might be presented again 
upon a proper stamp and the learned Judges held that the case was one that 
could not come within the scope of s. 28 of the Court Fees Act. 

S. C. (i. Decree modified 

NOTES. 

[I. The (J.P.C., 1U08 sec. 14U coijftsus a wide disrietion as regards cxtonsiuii of time. 
In (1909) JJ‘2 Mad., :105 F.B., it was held that the suit was not barred bv liniitatjon if the 
deficienny was supplied within the time (i\cd !)> the Court though after the expiry of the 
limitation period. See also, to the .same cllcct, (1912) 21 J. C , Sr>r; (C.iJ.) ; (1907) P. R., 
123; (1903) 31 Cal., 7.5* 

II. In (1913) 25 M. L. J., 531, interest beloiv suit was awarded on the distinguishing 
ground of fraud.] 


Stamping documents 
inadvertently received. 


• [Sec. 28 : — No document which ought to bear a stamp 
under this Act shall he of any validity, unless and until it is 
properly stamped. 

But if any such document is through mistake or inadvertence received, filed or used 
in any Court or office without being properly stamped, the presiding Judge or the head of the 
office, as the case may be, or, in the case of a H.gh Court, any Judge of such Court, may, if 
ho thinks fit, order that such document ne stamped as he may direct ; and on such document 
being stamped accordingly, the same and every proceeding relative thereto shall be as valid 
as if it had been properly stamped in the first instance.] 
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[27 Cal. 820] 

CRIMINAL REVISION. 

The noth November, 1899 and 9ih Ja unary, 1900. 

Present : 

Mr. »1ustice Prinsep anj) Mr. Justice Stanley. 

Durga Das Rukhit and aiiotliev Petitioners 

versufi 

Queen - Em press Oppos i te - Party . * 

Sanction, application necessary for -Court "Collector under Land Acquisition 

Act, irhcther —Power of such Collector to administei oath or require 
oerification —Deputy CoUrctor under Land Acquisition Act — Judicial 
Officer- —Revenue Court- -Ore re si niiate of value of la.nd- —False 
Statement-- False Evidence -lunqery— Revision- -Tiule, 
hearuiq of -Discretion of lltqh Court to decide matters 
for which rule imiyed for, but not qranted — 

Criminal Procedure Code {Act F of 1898), 
ss. 190, 196, R19, 470 and 620— 

Pena! Code {Act XLV of 
1800), ss, 199, 190, 

199, 407, 408 and 471 — Laud Acquisition Act [I of 1894^ Part Vlll, s. 59. 

SancLiou under .s. 195 of the Code of Criminal Procedure should be given only on 
application made for it by .-some person, who may desire to oomphiin [821] of the particular 
offence and whose complaint could not be entertained without such sanction. In the matter 
of lianarsi Das, (189G) l.L.R. , 18 All., 21 S, and haperavi Surma v. Oouri Nath Diitt, (1892) 
I. L. R., 20 Cal., 474, referred to. 

The expression “ the Court” in the Land Acquisition Act does not include a Collector, 
nor is there any authority given to the Collector to administer an oath or to require 
a verification. 

It is a false statement made under a verification thsit constitutes an offence under s. 193 
of the Pensil Code, riotsx verification oath or solemn affirmation. 

The Deputy Collector acting under the Land/Acquisitioii Act is not a Judicial Officer, 
ho cannot properly be r»‘gardcd as a Revenue Court within the terms of s. 476 of the Code of 
Criminal Procedure, his proceedings unde r the former act are not regulated by the Code of 
Civil Procedure, nor is he right in requiring a petition put in before him to be verified 
in accordance with that Code so as to make aii\ false statement punishable a.s perjury. 

The Deputy Collector is not in a position to pass anv final order in the matter of value 
of the land or the right to claim the price fix<*d, a party dissatisfied can claim a reference to 
the Civil Court whose duty it is to setile the matter in dispute judicially, therefore, to 
subject partieaik who claimed the right to such a reference to a criminal prosecution, when 
the matters on which the Deputy Collector had formed an opinion as a Revenue Officer under 
thq Land Acquisition Act must be submitted lo the determination of a Court is obviously 
premature and improper, and is almost certain to operate very prejudicially towards them 
in the trial before the Civil Court of the .same matter. 

Ill proceedings under the Jjand Acqm.sitiou Act what may be found to be an exaggera- 
tion or over-estimate of the value of land cannot proporly constitute ^ false statement, which 

•Criminal Revision No. 719 of 1899, made against the order passed by C. Paulder,.E8q., 
District Magistrate of Midnapur, dated the llth of September, 1899, 
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would demand a prosooution for perjury and the fact that some years before the land was 
ofEere<l for sale at a much lower 'price is no sufficient ground for imputing such an offence* 
Discretion of the High Court in revision at tlyi hearing of a rule to consider, and decide 
matter^ in respect to which a rule had been prayed for, but not granted. 

In this case the petitioners put in claims to compensation for certain lands 
. taken under the Land Acquisition Act before the Land Acquisition Deputy 
Collector of Midnapur. The Deputy Collector was very dilatory andunfavour- 
rably disposed in respect to these claims and he abstained from making any 
award or reference to the Civil Court, although ))re8sed to do so by the 
petitioners. The petitioners moved the District Collector, who [822] was also 
the District Magistrate, by whom the records were sent for and the prosecution 
of the petitioners suggested. On the 9fch of September 1899, the Deputy 
Collector passed orders under s. 195 of the Code of Criminal Procedure sanc- 
tioning the prosecution of the petitioners under ss. 193, 196, and 199 of the 
Penal Code for giving false evidence, in making statements before him on oath, 
knowing such statements to be false, and for intentionally fabricating false 
evidence by making documents containing false statements and using them as- 
true, these oflences having been committed in or relating to the proceedings 
taken by him under the Land Acquisition Act, and ho at the same time report- 
ed the matter to the District Magistrate “ for necessary action.” 

The District Magistrate issued warrants for the arrest of the petitioners 
and made over the cases to bo tried separately to various Magistrates, and 
directed in respect to one of these cases that the Magistrate “ should commit to 
the Court of Session, if he finds the evidence sufficient,” and hy another order 
he directed that bail should not bo accepted “ as the offences are not bailable.” 

The petitioners moved the High Court to quash these proceedings as void 
and contrary to law, and also asked in the alternative that the cases might be 
transferred to another district, A rule was granted only to consider the 
matter for transfer of the cases, but at the hearing of the rule upon the appli- 
cation for quashing the proceedings being renewed the Court decided to consider 
all the matters raised. 

Mr. Jackson (with him Babu Sarasi Churn MtUcr) for the Petitioners. 
January 9. The judgment of the Court (Prinsep and Stanley, JJ.) 
was delivered by 

Prinsep, J. — The matter before us relates to 'proceedings before the 
Magistrate, which have arisen out of proceedings before a Deputy Collector 
under the Land Acquisition Act (1 of 1894). 

The two petitioners put in claims to compensation for certain [823] lands 
taken under that Act, and they have now been charged with offences which 
may shortly be described as forgery and perjury in making and attempting to 
substantiate those claims. The Deputy Collector was unusually dilatory in 
those proceedings, and apparently was unfavourably disposed in respect to 
those claims, and he abstained from making any aw'ard or reference to^the 
Civil Court, although he was pressed to do so by the petitioners. The peti- 
tioners then moved the District Collector who sent for the record, and it would 
seem that the orders for the prosecution of the petitioners, though subsequently 
passed by the Deputy Collector, were at the suggestion of the District Collector^ 
The Deputy Collector, on 9th September, passed orders under s. 195 of the* 
Code of Criminal Procedure giving sanction to the prosecution of the petitioners 
for certain offences set out in his order, those offences having been committedi 
in or relating to the proceedings taken by him under the Land Acquisition Act, 
and he at the same time reported this to the District Magistrate “ for neces- 
sary action.” The District Magistrate then took cognizance of these offences. 

\ 
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He issued warrants for the arrest of the petitioners for certain specified offences ; 
he made over the cases to be tried separately to various Magistrates subordi- 
nate to him ; he directed in respect to one of these cases that the Magistrate 
“should commit to the Court of Session, if he finds the evidence sufificient,’* 
and by another order of the same date he directed that bail should not be 
accepted “ as the offences are not bailable.” The petitioners then moved 
this Court to quash these proceedings as void and contrary to law, and they 
also asked in the alternative that the cases might be transferred to another 
District away from the influence of this District Magistrate. 

A rule was granted only to consider the matter of transfer of the cases. 

Mr. Jackson, who appeared for the petitioners in placing the facts of this 
matter before us, has renewed this application for quashing the proceedings. 
We propose to consider all the matters raised, and we find no difficulty in 
doing so, as although there is no appearance against the rule, the District 
Magistrate in an explanation submitted deals seriatim with all the objections 
raised in the petition on which the rule was granted. 

[824] Now as regards the rule for a transfer of the trial of these cases to 
another District we may at once say that we think that no sufi&cient grounds 
are shown for supposing that the Magistrates in whose Courts they are, will 
not try them fairly on their merits. The District Magistrate, both in that 
GBpacity and also as District Colloctor, has no doubt taken a prominent part in 
these proceedings. As we have already stated, as District Collector he has, we 
think, had some share in instigating the order passed by the Deputy Collector 
sanctioning the prosecution of the petitioners After that sanction had been 
given under s. 195 of the Code of Criminal Procedure the copy of the order was 
sent to the same officer, who held both the offices of District Collector and 
District Magistrate “ for necessary action. ” Now this was a very unusual 
proceeding, and it was also very irregular. Sanction under s, 195 of the Code 
of Criminal Procedure should be given only on application made for it by some 
person who may desire to complain of the particular offence, and whose 
complaint could not be entertained without such sanction. Wo need only refer to 
In the matter of Banarsi Dass, (1896) I.L.K., 18 All., 213, and Baperam Surma v. 
Qcmri Nath Dutt, (1892) I. L. R., 20 Cal., 474, amongst several authorities 
for this, if any authority be necessary for such an obvious practice. We 
cannot find that any application for sanction was made. Indeed, the order 
of the Deputy Collector of 9th September and his subsequent order of 18th 
idem indicates that he acted proprio motu. The latter order passed after 
his report of the 9th September to the District Magistrate “for necessary 
action ” shows that he had a doubt whether that order was a proper order 
under s. 195, Code of Criminal Procedure, and it also shows his desire by 
referring to s. 476 to legalise “ any necessary action ” that the Magistrate 
might take. But action had already been taken by the District Magistrate, 
and this could not be affected by any subsequent order of the Deputy 
Collector. It will be necessary again to refer to this matter. It is sufficient 
at present to repeat that sanction under s. 195 was given proprio motu by the 
Deputy Collector, and without application for it by any person desiring to make 
a complaint regarding these offences. [825] As to what followed we do not 
meaff to say that the District Magistrate was not competelit under s. 190 (1) (c) 
to take cognizance of the offence, but as the matter was then before him he 
was competent to do so OTily on sanction properly given, and there was no 
proper sanction. Consequently he was not in a proper position to act. That* 
however, would affect the validity of the proceedings, which will be hereafter 
considered. But taking it that he was competent to institute the prosecution 

4f 
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and to make over the cases for inquiry or trial to certain Subordinate Magis- 
trates, is there sufficient ground for holding that the proceedings before such 
Magistrates will not be fairly and properly conducted, that they are so far 
dominated by the opinion recorded by the District Magistrate, and the part he 
has already taken in this matter, as to lead us to believe that those Magistrates 
will not exercise a fair and independent judgment in dealing with the evidence 
given before them? The District Magistrate has, no doubt, improperly dictated 
to one of these Magistrates that he should commit one case to the Court of 
Session, if he finds that the evidence is sufficient," and he has refused to admit 
the petitioners to bail. In both instances the order was erroneous. In the 
first case, as one of the charges was triable by a Magistrate, as well as the 
Court of Session, commitment would not necessarily follow, if a primd facie 
case had been established. In the other case the offences were all bailable, but 
in this respect on application made to him the Sessions Judge has under section 
498 of the Code of Criminal Procedure admitted both of the petitioners to 
bail. At any rate we are not prepared to say that wdth this expression of opinion 
these Magistrates would so far fail in their duty as Judicial Officers as to he 
biased in their judgment so as to show incapacity to fill their offices. We may 
add that there is nothing on the record to show that they have in any way 
acteci in these cases. We, therefore, see no sufficient ground to transfer these 
cases to another District. 

And now to consider the matter on its merits. 

Sanction under s. 195 of the Code of Criminal Procedure, we have already 
stated, was improperly granted by the Deputy Collector proprio moiu. In the 
next place the matter could not be dealt with under s. 476. A Deputy 
Collector acting [826] under the Land Acquisition Act is not a Judicial Officer. 
He cannot he properly regarded as a Revenue Court within the terms of s. 476. 
The District Magistrate is wrong in maintaining that the proceedings of the 
Deputy Collector under the Land Acquisition Act are regulated by the Code of 
Civil Procedure, or that the Deputy Collector was right in requiring the petition 
put in by the petitioners now before us to be verified in accordance with that 
Code, so as to make any false statement punishable as perjury. Section 53 of 
the said Land Acquisition Act sufficiently indicates this. It declares that the 
provisions of the Code of Civil Procedure shall apply to all proceedings before 
the Court under that Act. But the context clearly shows that by this expres- 
sion “ the Court," a Collector is not included. The whole of Part VIII of the 
Act in which s. 53 appears distinguishes between orders and proceedings by or 
before a Collector and those by or before a Judge or Court. There is no 
authority that we can find given to a Collector to administer an oath or to 
require a verification. The nature of his duties also shows this. He can pass 
no final order of any sort save with the consent of the parties. We observe 
that amongst the matters charged is the making of a false verification. It is a 
false statement ma^de under a verification that constitutes an offence punishable 
under s. 193, not a verification on oath or by solemn affirmation. Wo naay 
also point out here that what may be found to bo an exaggeration or over- 
estimate of the value of land cannot properly constitute a false statement 
denounced as an attempt to cheat, which would demand a prosecution for 
perjury, and the fact that some years before the laifd was offered for sale at a 
much lower price is no sufficient ground for imputing such an offence. The 
Deputy Collector, not being a Judicial Officer, when acting under the Land 
Acquisition Act, could not as a judicial officer take cognizance of any of the 
offences mentioned in his order. • 

There is also another objection to the present proceedings. The Deputy 
Collector is not in a position to pass any final order in the matter of value 
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of the land or the right to claim the price fixed. A party dissatisfied can 
claim a reference to the Civil Court, whose duty it is to settle the matter in 
dispute judicially. The petitioners claimed tlie right to such a reference 
[827] and to subject them to a Criminal prosecution when the matters on 
which the Deputy Collector had formed an opinion as a Revenue Officer under 
the Land Acquisition Act must be submitted for the determination of a Court 
was obviously premature and improper. Such a proceeding was almost certain 
to operate very prejudicially towards them in the trial before the Civil Court of 
the same matters. 

If the District Magistrate had acted under s. 190 (c) of the Code of 
Criminal Procedure — and that is not the case before us - it would have been 
for us to consider whether, having regard to the fact that the Civil Court will 
be called upon lo adjudicate on these matters, his action was sustainable. 

For all these reasons we are of opinion that the trials ordered by the 
District Magistrate do not ju’oceed on proper grounds in point of law, and also 
that there are at present no sufficient grounds for such trials. ' We accordingly 
declare the order of the Deputy Collector of the 9th and 18th September to he 
null and void, and we set aside the order of the District Magistrate, dated 9th 
September, which is based on those orders. 

D. S. 


MOTES. 

[I. Ab regards the question when the Collector is a judicial officer, see also (1902) 30 
Cal., 36; (1905) 8 O. C., 118 ; (1905) P. R., 44 Cr. (under the Income Tax Act) ; (1910) 38 
Cal., 230; (1910) 38 Cal., 368 (Bengal Land Registration Act). 

II. As regards the question to whom sanction should be granted, see also (1905) 32 Cal., 
361 : 9 C. W. N., 277 ; (1911) 13 I. C., 97, in which this was followed ; 10 C. W. N., 222 ; 
and (1905) 8 Bom. L. R., 32, in which this was not followed.] 


[27 Cal. 827) 

FULL BENCH. 

The 9th March, and 25th May, 1900, 

Present : 

Sir Francis William Maclean, K. C. I. B., Chief Justice, 
Mr. Justice Macpherson, Mr. Justice Banerjee, 

Mr. Justice Hill and Mr. Justice Stevens. 


Srish Chunder Bose Plaintiff 

versus 

Nachim Kazi and others Defendants."' 


Provincial Small Cause Courts Act {IX of 1877), Schedule II, cL (8) — Suit 
by an assignee of arrears of rent after they fall due, whether cognizable 
by the Small Cause Court— Bengal Tenancy Act (VIII of 1885), 

• section H, sub-s, 5 — Rent, 

Held, by the Full Bench, (Banebjee, J., dissenting) that a suit brought by an assignee 
of arrears of rent after they fell due, for the recovery of the amount due, is a suit for rent» 
and therefore excepted from tbo cognizance of the Court of Small Causes. 

^•Full Ben^fiSSence in Appeal from Appellate Decree No. 1836 of 189^7. ^ 
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[828] This case was referred to a Full Bench by Maclean, C.J., and 
Banerjee, J., on the 5th September 1899 with the following opinion : — 

BanerjEE, J. — This appeal arises out of a suit brought by the plaintiff- 
appellant, to recover a sum of Rs. 362 6 annas 9 pie on the allegation that the 
said amount was due from defendants Nos. 1 to 7 as rent, cesses and interest 
for the period from 1299 to the Pous or Jth hint (instalment) of 1302, on 
account of a jama of Rs. 75 12 annas held by them under the defendants 
Nos. 8 to 25 who are called in the plaint pro forma defmda?its, and that the 
plaintiff was entitled to recover that sum as he had on the 17th of Magh 1302 
purchased from the pro forma defendants their right to recover the same, and 
had given notice of his purchase to the tenant-defendants. 

The tenant-defendants in their defence raised various objections of which 
it is necessary for the purposes of this appeal to refer to only one, namely, 
that the suit was not cognizable by the Munsif’s Court. The First Court 
overruled this objection, and finding for the plaintiff on the other questions 
raised, it gave him a decree. On appeal by the tenant-defendants the Lower 
Appellate Court has reversed that decree, holding that the suit was cognizable 
by the Court of Small Causes and not by that of the Munsif, and it has 
directed the plaint to be returned to the plaintiff for presentation to the 
proper Court. 

Against that decision the plaintiff has preferred the present appeal, ft is 
contended on his behalf that the suit is one for rent, and as such is excepted 
from the cognizance of the Small Cause Court and is triable by the Civil 
Court, and in su[)port of this contention the cases of Shama Sundari Dassi and 
others V. Brindahan Chunder Maziimdar, (1862) Marshairs Rep., 199 ; Kishen 
Koommar Mitter and others v. Mohesh Chunder Bannerjee, W. R., 1864, Act 
X, Rul. 3 ; Ilurri Nath Mnznomdar and others v. Messrs, Moran (t Co„ W. R., 
1864, Act X, Rul. 127 ; licedoy Monee Burmonee v. [82»] Hugh Sibbold, 
(1871) 15 W. R., 344, and an unreported decision of this Court in appeal 
from Appellate Decree No. 1193 of 1898 are relied upon. 

On the other hand, it is argued for the defendants, respondents, that the 
plaintiff having purchased merely the landlord’s rights to recover a certain amount 
of rent after the whole of it had accrued due, could not claim the same as rent 
due to him ; that certain provisions of the Bengal Tenancy Act, namely, s. 3, 
8ub-s. (5) and s. 148, clause {h), go to show that a mere assignee of the land- 
lord’s right to arrears of rent is not entitled to have his suit for ohe arrears 
assigned to him treated as a suit for rent ; that tlio cases cited are distinguishable 
from the present ; and that the case of Lalla Bhuqivan Sahoy v. Sungessar, 
Chov'dhry, (1873) 19 W. R., 431, supports tlie view taken by tlie Lower 
Appellate Court. 

I am of opinion that the appellants’ contention is not correct It is true 
that what is clairtied by the plaintiff under the assignment in his favour ;iva8 
originally due as rent from the tenant-defendants to the plaintiff's vendors. 
But is it due to the plaintiff as rent ? The answer to this question must be in 
the negative, for this simple reason that rent [see the definition of the term in 
s. 3, suh-s. (5) of the Bengal Tenancy Act] can onl^ be due from the tenant to 
his landlord, and the plaintiff has not in any sense acquiied the position of 
landlord to the defendants. The case might have been different, if the plaintiff 
had been the assignee of rent accruing due after the assignment, as iu that case 
the assignment might he regarded as in effect a lease, but that is not the case 
here. The only right in which the plaintiff can make the present claim is as 
assignee of a debt, which was due to the assignor as rent. 
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It might be said that the money now claimed was due from the principal 
defendants as rent, and so far as they are concerned, its character could not be 
changed by any dealing with it to which they were no party. But the question 
whether a suit for money should be treated as one for rent or not depends not 
upon the ground on which the defendants' liability originally arose, but upon 
the ground on which the plaintiff’s [830] right to the relief claimed rests. The 
former might have arisen from the relation of landlord and tenant, but the latter 
arises merely from assignment of a debt without any assignment of the 
landlord’s interest in the land. 

There is another way in which the matter may be viewed. If the right 
of the plaintiff and the liability of the defendants were still a right to and a 
liability for rent, tlie former could be satisfied, and the latter discliarged only 
on payment of the whole rent that was due. But having regard to the provisions 
of 8. 135 of the Transfer of Property Act and the price stated in the plaintiff’s 
kohala, the defends nts were entitled to a discharge on payment of a much 
smaller amount. This shows, that the nature of theoriginal liabjllity is materially 
altered by the assignment. 

The provision in clause (h) of s. 148 of the Bengal Tenancy Act also goes 
to show that it is not the policy of our law to treat a claim by an assignee of 
rent as one for rent. For if a landlord after obtaining a decree for arrears of 
rent cannot assign the decree so as to empower his assignee to execute it as a 
decree for rent, it would be anomalous to hold that an assignee of arrears of 
rent before any suit is brought can claim the same as rent. 

It may be argued that, if a suit like the present is not to be treated as one 
for rent, the result will be that the landlord may, by assigning over his claim 
for arrears of rent to a third party, deprive the tenant of his right of appeal from 
any decree that may he passed against him, and may also deprive him of his right 
to deposit rent under s. 61 of the Bengal Tenancy Act. The answer to such 
an argument is shortly this : As regards the right of appeal from an adverse 
decree, if the tenant loses that, he gains two compensating advantages ; 
for in the first place, the period of limitation for a suit by an assignee 
of arrears of rent, if such a suit is treated as one not for rent, is shorter 
than that for a suit for arrears of lent, time running not from the end of 
the year in which an instalment falls due but from the date of its falling due ; 
and in the second place, by s, 135 of the Transfer of Property Act, the tenant 
becomes entitled to release from liability on payment of the price paid 
by the assignee and incidental costs, which must generally be less than the 
[831] amount of the arrears due. Moreover the reason for allowing an appeal 
in certain cases in rent suits not exceeding one hundred rupees in value, as 
indicated by s. 153 of the Bengal Tenancy Act does not apply to a suit by an 
assignee of the arrears of rent. No adverse decree in such a case even when 
it decides a question of the amount of rent payable, being admissible in evidence 
in a subsequent suit for rent by the landlord. And as regards the right of 
depositing rent, no tenant would be likely to claim it as against an assignee of 
the arrears due, when by s. 135 of the Transfer of Property Act, he can gene- 
rally obtain his discharge on payment of a lesser amount than what he has to 
deposit under s. 61 of the Bengal Tenancy Act. 

, The view I take that a suit like the present should be regarded as one for 
an ordinary debt and not as one for rent, is supported by the case of Lalla 
Bhugwa?? Salioy v. Sungesnur Chowuhry, (1873) 19 W. R., 431, iu which 
Couch. C.J., observes 

" In this case there appears to be two causes of action. ' One for two years’ 
rent by tbe plaintiff as the purebaser of the arrears of rent due in respeot' of 
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those years, the purchaser in fact of a debt for which he must sue in the Civil 
Court, and it is not a suit for rent due to the plaintiff." 

It remains now to consider the cases cited for the appellant. They are 
more or less distinguishable from the present. The first case, Shama Sundari 
Dassi V. Brindaban Chunder 'Mazumdnr, (l862) Marsh. Bep., 199, was decided 
with reference to Act X of 1859, and Sir Baunks Peacock in his judgment 
observes : “ There is nothing in the Act to show that it was not intended to 
apply to such a case as the one now before us." The rent law now in force in 
the district in which this case arose is not Act X of 1859 but the Bengal 
Tenancy Act ; and I have shown above that there are provisions in the last 
mentioned Act which show that it is not intended to apply to a case like this. 
The same remark applies to the other three reported cases cited, which in effect 
follow the first mentioned case. As for the unreported case, that also was not 
decided with reference to the Bengal Tenancy Act, [832] as the case came from 
Sylhet to which that Act did not apply. But as there are certain general 
observations in these cases which might be construed to apply to the present, 
and as, with all respect for the learned Judges who decided those cases, I am. 
for the reasons given above, unable to concur in those observations, I think the 
following question must he referred to a Full Bench for determination, 
namely, — 

Whether a suit brought by an assignee of arrears of rent after they fell 
due, for recovery of the amount due, is a suit for rent and therefore excepted 
from the cognizance of the Court of Small Causes, or whether it should be 
treated as an ordinary suit for money and therefore not so excepted. 

And as the question arises in an appeal from an appellate decree, the 
whole case must according to the rules regulating Full Bench references, be 
referred for decision to a Full Bench. 

Maclean, C.J. — I concur in thinking that this case should be referred to 
a Full Bench, reserving my opinion upon the question in controversy. 

1900, March 9. Babu Surendra Chunder Sen for the Appellant.— The 
question in this case is whether the suit is one cognizable by the Court of Small 
Causes. It is a suit for recovery of a sum of money by an assignee of arrears 
of rent after they fell due ; in other words it is a suit for recovery of a sum 
of money which was payable by the tenant to his landlord, therefore it is a 
suit for rent. By the assignment the nature of the suit is not changed, the 
assignee stands in the shoes of the landlord. The question which is to be 
considered in this case is whether the amount claimed is or is not rent 
within the meaning of the Provincial Small Cause Courts Act. I submit it 
is rent, therefore excepted from the cognizance of the Provincial Small Cause 
Courts Act. Clause (8), sch. II of the Small Cause Courts Act is silent as 
to who is to bring the suit, therefore, it is to be understood that the suits 
contemplated by that article are suits irresi>ective of the question ae to 
whether they ard brought by a landlord or not. But there is a limitatign in 
cl. 13. The word rent should be taken in its ordinary sense, and the cases 
under the whole Act will apply to the present case. See Shama [83S] 
Sundari Daasi v. Brindaban Chunder Mazumdar, (1862) ^larsh, Bep., 
199 ; Kishen Koommar Milter v. Mohesh Chunder ^Banner jee, W. R., 1864, Act 
X, Rul. 3, Hurri Nath Mozoomdar v. Moran it Co., W. R., 1864, Act X, 
Bui. 127 ; Reedoy Mortee Burmonee v. Hugh Sibbold, (1871) 15 W. R., 344, and 
the case of Sheik Munsar v. Lokenath Boy, (1899) 4 C. W. N., 10, is in all fours 
with the present case. If by assignment of rent its character is changed, and 
if it becomes a snit of the nalure cognizable by the Small Cause Court, the 
tenant by an act of the landlord loses the right of appeal, and also he is 
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prevented from depositing the rent under s. 61 of the Bengal Tenancy Act. 
Such a result would be anomalous. 

Moulvi Syed Samsiil Huda for the Respondent. — The present case is 
governed by the Bengal Tenancy Act. Rerit is defined in the Act, as what is 
payable by the tenant to the landlord for the use and occupation of the 
land. In this case the assignee is not a landlord, and no sooner the rent is 
transferred to a third person, its character is changed, and it becomes an ordinary 
debt. The defendant is not the tenant of the assignee. There was no defini- 
tion of the term rent in the old rent law and therefore the cases cited by the 
other side are not applicable to the present case. The case of Lalla Bhugwan 
Sahoy v. Sungessur Chowdhry, (1873) 19 W. R., 431, supports my contention. 

Babu Surendra Ohundcr Sen in reply. 

Cur, adv vult, 

1900, May 25. Maclean, C.J. -The question submitted is, “ whether a 
suit brought by an assignee of arrears of rent after they fell due, for recovery 
of the amount duo is a suit for rent, and therefore excepted from' the cognizance 
of the Court of Small Causes, or whether it should be treated as an ordinary 
suit for money, and therefore not so excepted.’' 

The question is a short one, and, hut for the view entertained by my 
learned colleague Mr. Justice Banerjke, 1 should liave thought not a very 
intricate one. 

[834] The question after all is only as to the Court in which the suit is 
to be brought, and in the interest of litigants it is desirable that, as regards 
this Province at any rate, the matter should, as far as possible, be definitely 
settled. It is clear tiiat the assignor could not have sued for these arrears of 
rent, in the Small Cause Court, and I fail to understand, upon what principle 
the assignee, who stands in the assignor’s shoes, should be entitled, or bound 
to do so. Tlie debt, in its inception, was clearly in respect of that which is 
known as “ rent,” and if the assignor had sued for it, ho must have sued in the 
Civil Court, and if the assignee had sued in the name of the assignor, assuming 
that by the contract between them he was entitled so to do, the suit must have 
been brought in the Civil Court. If this be so and it must bo so, when and 
how is the Small Cause Court substituted for tlie Civil Court? It is said that 
this is not rent because the assignee is not the landlord of the tenant, and 
rent, under the dofiuition in the Bengal Tenancy Act (s. 3, suh-s. 5) is only 
that which is lawfully payable by a tenant to his landlord for the use or occupa- 
tion of the land held by the tenant. But as between the assignor and the 
tenant, the money due was clearly for rent, and as the assignee in respect of 
this debt, which was rent, stands in the shoes of the landlord, is it unreason- 
able to say that what he is seeking to recover is the rent wliich was due to his 
assignor, and if so, why is it not a suit for the recovery of rent, and so excepted 
from the jurisdiction of tiie Small Cause Court? I think there is much force 
in the reasoning of the learned Judges in the un reported cases — Special Appeal 
No. 1193 (and analogous cases) of 1898, where those learned Judges say, “ what 
was assigned in this case was the right to receive from the tenant the rent 
then due to the assignor, and it seems to us that the suit brought by the 
assignee against the tenant is a suit to recover the rent within the mean- 
ing of Article 8. The money was due as rent at the 'time of assignment, 
and the assignment did not deprive it of tliat character, so far at all events 
as the tenant was concerned. If it were not so, and rent which had 
become due ceased, when assigned, to be j'ent it would follow that an 
assignment, to which the tenant was not a party, would have the effect of 
changing the tribunal to which the contracting parties [8883 subjected 
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themselves at the time of the contract with reference to the subject-matter 
of it, and depriving the tenant of rights to which he was entitled ; for 
example, the right of an appeal, the riglit of making a deposit, and possibly 
other rights. It would not,^ we consider, be right to construe Article 8, as 
limited to suits brought by the landlord and so as to exclude suits brought by 
a person who represented the landlord, whether the representation was by an 
assignment or otherwise.” 

The bulk of the authorities cited in the reference appear to mo to support 
this view, which on principle seems to me to be sound, nor do I think that the 
case of Lalla Bhuqwan Sahoy v. Sungessur Choiodhry, (1873) 19 W. R., 431, 
is an authority against it, for, if carefully examined, the passage from the 
judgment in that case, cited in the reference, appears to be scarcely consistent 
with a later passage in the same judgment. Besides the precise point, now 
before us, was not then before the Court in that case. It may be that the 
view I take may lead to certain anomalies ; but take which view we may, some 
anomalies must result, so that any argument to bo deduced from possible 
anomalies may perhaps with prudence be eliminated from the discussion. 

In my opinion this suit is one for the recovery of rent, and excepted from 
the cognizance of the Small Cause Court. The appeal must be allowed, and 
the case remitted to tlie lower Court for decision on the merits. The respon- 
dent must pay the costs before the referring Court, and of this reference. 

Haepherson, J. — I agree. 1 see no reason to change the opinion which 
I formed in the unreported case, special appeal No 1193 of 1898, and other 
analogous cases, and 1 have nothing to add to what T said in that case and to 
wliat has been said by the learned Chief Justice in the present case, beyond 
this that a suit may he a suit for rent and yet not a suit to which all the 
provisions of the Tenancy Act would apply. A suit by a co-sharer for his share 
of the rent is a suit for rent, but it is not a suit of the kind contemplated or 
provided for by the Tenancy Act. 

Hill, J.- -T agree in what has been said by the learntjd Chief Justice. 

[836] Stevens, J. — I agree wdth the learned Chief Justice. 

Banerjee, J. — I regret very much that 1 am unable to agree with my 
learned colleagues in this case. 

The question lor the determination of which the case lias been referred to 
a Full Bench is, — 

“ Whether a suit brought by an assignee of arrears of rent after they fell 
duo, for recovery of the amount due, is a suit for rent, and therefore excepted 
■from the cognizance of the Court of Small Causes, or whether it should be 
treated as an ordinary suit for money and therefore not so excepted.” 

The answer to this question must depend primarily upon the provisions of 
the Small Cause Courts Act (Act IX of 1887). 

By clause 8 of the second schedule of that Act — " A suit for the reco^fery 
of the rent,” is, subject to certain qualifications not necessary to be considered 
here, excepted from tlie cognizance of a Court of Small Causes, and the question 
then is whether a suit by an assignee of arrears of rent brought for recovery of 
the amount due is a suit for recovery of rent ” within the meaning of that 
clause, the assignmenl having been made after the arrears of rent fell due, and 
not including any part of tlie landlord’s interest in the land in respect of which 
the rent was due. The Act does not define rent, but according to the* ordinary 
signification of the term, it menus (I confine rny remarks to money rent) money 
payable by one person for use and occupation of land to another person under 
whom he holds the land. That the qualifying words “ under whom be bolds 
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the land or some other words to the same effect, must form a necessary part 
of the definition, will be evident from the consideration that money may be 
payable by one person to another fcfr the occupation of land, as for instance a 
municipal rate on a holding, which is not rent. An arrear of rent is a debt, 
but there are two characteristics which distinguish it from other kinds of debts, 
(1) it is due for the use and occupation of land, and (2), it is due to the 
person under whom the land is held. This is not disputed ; but it is argued 
for the appellant that as the debt in question had both these characteristics 
when it fell due, and is claimed by an assignee of the landlord, it continued 
[8371 to be an arrear of rent notwithstanding the transfer by the landlord to 
the plaintiff of the right to recover it ; and a suit by the transferee for the 
amount due must be regarded as a suit for the recovery of rent. This argument' 
no doubt requires consideration. But after considering it carefully, I am 
unable to accept it as correct. The argument is based on the assumption that the 
transferee claims the amount in the same right as the landlord, an assumption 
which is not wholly correct. If the landlord had transferred to the plaintiff 
not only his right to the arrears of rent, but also his interest in the land, it 
was then only tliat the transferee could be said to be claiming the amount in 
the same right as the landlord. But as the landlord’s interest in the land, 
has not been transferred to the assignee of the arrears of rent, the clairni 
for the amount ceased to bo one for rent after the assignment, by reason 
of the second characteristic, namely, that of the debt being due to the land- 
lord no longer attaching to it, and it became reduced to a claim for an ordinary 
debt. 

There is another way in which this matter may be viewed. A person 
can claim rent only from his tenant. The defendant is not a tenant of the 
plaintiff*. The present suit cannot therefore be considered as a suit for rent. 
As 1 have said in the referring order, the question whether a suit for money 
should he treated as one for rent or not, is to he answered, not with reference 
to the ground upon wliich the defendants’ liability originally arose, but with 
reference to the ground on wliich the plaintiff ’s right to the relief claimed 
rests. 

The letter of the law (clause 8 of the second schedule of Act IX of 1887), 
therefore is, in my opinion, in favour of the respondents’ view and against that 
of the appellant. 

Let us next see which view the spirit, that is the reason, of the law favours. 
As far as one can gather from the provisions of the Provincial Small Cause 
Courts Act, and especially from the second schedule to it, the reason why 
certain suits though of small value are excepted from the jurisdiction of 
the Court of Small Causes, is, that either on account of their involving com-^ 
plicated questions for determination, or on account of their involving important 
consequences to the parties, or on account [838] of both, it is undesirable that 
they should be tried by a Court of summary jurisdiction. Among the excepted 
suits, a suit for rent often involves complicated questions such as those of title 
to land, and always involves important consequences to the parties such as 
prma /acic fixing the rate of rent for future years (see s. 51 of the Bengal 
Tenancy Act), and creating liability to ejectment, if the tenant is a non- 
occupancy ryot (see s. 66 of the same Act). But the saihe thing does not hold 
good when an assignee of arrears of rent brings a suit for the amount assigned 
over. Such a suit may involve questions of title, but it can never in its result 
carry with it any of the important consequences to the parties, that a suit for 
rent by a landlord does. A decree in such a suit is no Evidence against the 
landlord suing for arrears of rent for subsequent years ; nor can any decree 
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for ejectment of the tenant be made on the basis of a decree made in such 
a suit. 

It was argued that, if a suit like the present be held to be cognizable by 
a Court of Small Causes, the, defendant will bo deprived of his right of appeal 
by an act of his landlord, to which he was no party. That no doubt is an 
apparent anomaly. But an explanation of the anomaly is furnished by the 
fact that one cogent reason for allowing an appeal in a rent suit, namely, that 
founded on the importance of its result to the parties, is, as 1 have shown 
above, wanting in the case of a suit by an assignee of arrears of rent. But 
while the anomaly arising from the view 1 take is capable of explanation, a 
greater and a more inexplicable anomaly would result from the opposite 
view. For if a suit by an assignee of arrears of rent for the amount due be 
held to be excepted from the cognizance of a Small Cause Court, an appeal and 
also a second appeal will always lie in such a suit, whereas if the suit had been 
brought by the landlord, an appeal would lie in such a suit only to the extent 
allowed by s. 163 of the Bengal Tenancy Act. Thus in a suit for any amount, 
however small, brought hy an assignee of arrears of rent, an appeal and a 
second appeal will always lie oven where the suit involves no question of rate 
of rent or title to land, though, if the landlord had brought the suit, not even 
one appeal could lie. 

As regards the argument that, upon the view 1 take, a8sign-[839]ment of 
arrears of rent by the landlord will deprive the tenant of his right to deposit 
rent under s. 61 of the Bengal Tenancy Act. 1 may observe in addition 
to what I have said in the referring order, that it is by no moans clear that 
the tenant will be deprived of this right in cases coining under clause (d) of 
BUb'S. (1) of 8. 61. 

Weighing the considerations for and against the two views, I think those 
in favour of the respondent’s view preponderate. 

With regard to the cases cited, I will only add to what 1 have said in the 
referring order, that, on a question like the one before us, the determination of 
which does not affect any vested rights of parties, there is not the same reason 
for not departing from a current of decisions shown to he erroneous that there 
is where such departure may be likely to unsettle titles. 

For all these reasons I would say in answer to the Question stated in the 
reference that a suit like the present is not excepted from the cognizance of a 
Court of Small Causes, and 1 would dismiss this appeal. 

8. C. G. Appeal aUoiocd ; case remanded. 


NOTES. 

[This was followed in (1900) 4 (3. W. N., 605. See also (1906) 4 C. L. J., 402.] 
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The 14th and 16th May, WOO. 

Present ; 

Sir Francis W. Maclean, K,C. T. E., Mr. Justice Prinsep, 

Mr. Justice Ghose, Mr. Justice Rampini and Mr. Justice IIarington. 

In the Matter of Abdur Rahman and Keramat Petitioners.* 

Charges — Joinder of — Offences of same kind not within year — Failure oj 
Justice — Application of s. 6H7 of the Code of Criminal Procedure — 

Power of Full Bench to send case back to referring Bench for 
final disposal— Rules of the High Court, Calcutta, Appellate 
Side, Chap., V, Riiko— Code of Criminal Procedure {Act 
V of 1898), ss. m, and 537. 

Held, that s. 537 of the Code of Criminal Procedure ean be applied to 'any case in which 
the trial has been hold on charges joined together contrary to s. 234 of that Code. 

In the matter of Luchminarain, (1880) I. L. R., 14 Cal., 128 ; Qiiecn-Empress v. Chandi 
Sinqh, (1887) LL.R., 14 Cal., 395, Audltaj Chunder Mozumdar v. Gour Ckunder Mozumdar, 
(1894) I. L. R., 22 Cal., 170, overruled. 

[840] Held, further, that the language of Rule 5 of chapter V of the Rules of the High 
Court, Appellate side, relating to References to the Full P>ench in criminal matters, was 
sufficiontlv wide to enable the Full Bench to send the case back with the expression of their 
opinion upon the point of law raised to the Bench which referred it for final disposal. 

In this case it appeared that the complainant, Khako inanjhi, who was the 
ticcadar of the village of Euithana Kal, and several other manjhis who lived in 
the same village, had been greatly oppressed by the accused, Abdur Rahman, 
who was the manager of the Maharaja of Gidhour, and his peons, one of whom 
was the accused Keramat Khan. 

The first act of oppression was committed in Magh 1898, when all the 
cattle of the village of Butthana Kal were taken for the purpose of being put 
into the pound by certain peons by the orders of the accused Abdur Rahman, 
although the cattle had done no damage to any property of the Maharaja. The 
complainant managed to recover the cattle before they leached the pound by 
promising to pay the accused Abdur Rahman Rs. J7 o.s a line, and that sum 
was subsequently paid up by the complainant in two instalments. 

The second act of oppression took place in tlie beginning of 1899, when 
the complainant was severely beaten with shoes by the orders of the accused 
Abdur Rahman and was ordered to pay Rs. 3 as diet money, which he did on 
the following day. 

The third act of oppression was committed on the 7th February 1899, 
when all the cattle of the village of Butthana Kal were, by the orders 
of the accused, Abdur Rahman, seized by the accused Keramat Khan 
and others and placed in the pound ; they also seized two of the manjhis 
who followed the cattle and took them to the cutcherry of the Maharaja at 
Nagree, where they were severely beaten by both the accused and others and 
made to execute a bond for' Rs. 200. 

The accused were tried by the Joint Magistrate of Monghyr. Abdur Rahman 
on a charge (1) under g. 384 of the Penal Code of extortion committed on let 
February 1898 ; (2) under s. 384 of the Penal Code of extortion committed on 
7th February 1899; (3) under s. 323 of the Penal Code of .voluntarily causing 

* FuU Bench Reference in Criminal Revision No. 231 of 1900. 
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hart on the same date. Keratnat was tried only on a charge of the last'two 
[841] offences. Abdur Rahman was acquitted of the offence committed on lat 
February 1B98. 

Both accused were convicted by the said Joint Magistrate on the 28 th of 
February 1900 of the offences committed on 7th February J899. Abdur Rahman 
was sentenced to undergo rigorous imprisonment for one year and eight months 
and to pay a fine of Rs. 500 ; Keramat to undergo rigorous iniprisonniont for 
ten months. The accused appealed to the Officiating Sessions .fudge of Bhagul- 
pur, and intei' aha contended that as it was not certain that all the occurrences 
happened within one year, and as all the persons accused were not cliargod with 
each offence, they should not have been tried jointly. On tlie 14tli March 1900 
the appeal was dismissed and the convictions and sentences under ss 323 and 
384 of the Penal Code w^ere aflirnied. On revision it was contended under the 
authority of Inihe matter of Luchminaroin, (1880) I. L. R., 14 Cal., 128, and 
Queen- Empress v. Chandi Si7ujh, (1887) l.L.R., 14 Cal., 395, that the trial was 
altogether illegal and void by reason of the addition of the charge for the offence 
committed on 1st February 1898, and tliat as held in Raj Chuuder Mozumdar v. 
Gour Cfiunder Mozumdar ^ (1894) T. L. R., 22 Cal., 170, this could not bo cured 
by s. 537 of the Code of Criminal Procedure. The Judges corai)osing tlie 
Criminal Bench of the High Court (PRINSEP and IIandley, JJ.,) doubting the 
correctness of these decisions referred the matter to a Full Bench on the 
3rd May 1900. 

The ORDER OF REFERENCE was as follows 

In thi.s case two porsons won* tried by the Afaghstrate. Abdur Rahman was tried on a 
charge — (1) of extortion committed on 1st February 1898 ; (*2) of extortion committed on 7th 
February 1899 ; (3) of voluntarily causing hurt on the same date, Keramat was tried only 
on a charge of the last two oflencos. So far as the first-mentioned offence, it could not 
properly be tried in the same trial (s. 234, Code of Criminal Procedure) with the other offences 
as they were not committed within one year. Abdur Rabmau was acquitted of that offence, 
but the accused wore both of them convicted of the other offences committed on 7th February 
1899. On their .appeal to the Sessions Court the case was restricted to those offcnce.s. 

Objections have boon taken on revision under the authority of In the matter [842] of 
LucJiminarain, (188G) l.L.R., 14 Cal., I2b and Queen-Empress Chandi Simjh, (1887) l.L.R., 
14 Cal., 39.5, that the trial was altogether illegal and void by reason of the addition of the 
charge for the offence committed on 1st February 1898 ; and that as held in Raj Chunder 
Mozumdar v. Gour Chunder Mozumdar ^ (1894) I. L. R., 22 Cal., 176. this could not bo cured 
by s. 537, Code of Criminal Procedure. Wo venture to doubt the correctness of these cases. 
It seems to us that there was an irregularity such as it is the object of s. .'>37 to meet, and 
that 8. 537 applies to such a case. As the learned pleader relics on lia] Chunder Mozumdar 
V. Oour Chunder Mozumdar, (1894) I. L. R., 22 Cal., 176, and as we behove, it has been 
generally understood, the learned Judges hold that by reason of the words in s. 537, “subject 
to the provisions hereinbefore contained,” that section was inapplicable to matters, such as 
the present, dealt ^rith in previous parts of the Code. It .seems to us that by such aiuinter- 
protation s. 537 would practically be inoperative. On the other hand, if those words be 
interpreted as referred to the previous sections of the Code contained in the same chapter 
(chapter XLV) which expressly deals with the same subject, providing for orders which are 
void, and not necessarily void for some reason stated, e. 537 would be useful, and wo are 
inclined to think that this was the object and intention of the Legislature. 

The matter which wo therolore submit for consideration to a Full Bench is, whether 
B. 637, Code of Criminal Procedure, can be applied to any case in which the tfial has been 
held on charges joined together coiit|;ary to s. 234. 

There are several points which arise and have to be decided should the decision of the 
Full Bench be in the affirmative, which wo do not think it necessary to set out. 
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Sir Griffith Evans (with him Mr. Mahmud-ul H'iiq and Maulvi Mahomed 
Ishfaq) for the Petitioners. I submit this case belongs to a class of cases in 
which your Lordships would have to iriferafailure of justice from the nature of the 
case itself. With regard to the joinder of charges s. 233 of the Code of Criminal 
Procedure is the substantive section, the sections mentioned therein are in the 
nature of exceptions to that section. Unless this case can be brought within the 
provisions of s. 239 of the Code, which I submit, it cannot, Keramat could not 
have been tried with Abdur Rahman and there has been a distinct contravention 
of s. 233. The words “ subject to the provisions hereinbefore contained “ in s. 537 
refer to the provisions [8433 hereinbefore contained in this Code and not only 
to those in that chapter. 

1 submit that wliere there is an appointed method of trial and the prisoner 
is deprived of it there is a failure of justice. I must, however, admit no objec- 
tion was taken until the appeal. 

Before Keramat was called upon to plead the Magistrate added a charge 
against Abdur Rahman witii respect to an occurrence in 1898 and both accus- 
ed were tried together and Keramat got the benefit of the evidence given against 
Abdur Rahman. The Magistrate should have charged each separately and 
tried them separately. Section 537 does not cure the defect of persons tried jointly 
where they should have been tried separately. 

Section 195 of the Code says that no Courts shall take cognizance of certain 
offences except with previous sanction or on complaint, the prohibition is also 
express under ss. 196 and 197. There is express provisions in s. 537, cl. (b), 
that want of sanction under s. 195 shall not invalidate any sentence or 
finding, but the prohibitions in the other two sections are not covered by 
8. 537, and want of sanction or complaint with regard to them would be fatal 
and not cured by s. 537. 

Take the proviso to s. 452, if the person not being an European British 
subject desires to be tried separately under that proviso and is tried jointly 
with an European British subject, would the Court on revision read the evi- 
dence to see whether he was rightly convicted or not ? Would they not rather 
say he ought to be tried according to law ? 

In s. 461 a separate trial is provided for, and s. 537 does not cure 
any defect there, whereas in this case, where a certain kind of trial is 
provided and the accused is tried in some other way, it is an illegality 
and the words “error, omission or irregularity " in s. 537 do not cure the 
defect. In the matter of Luchminarain, (1886) I. L. R,. 14 Cal., 128 ; 
QueeU’Empress v. Chandt Smgh, (1887) I. L. R., 14 Cal., 395 ; Raj 
Chunder Mozumdar v. Gour Chunder Mozumdar, (1894) I. L. R., 22 Cal., 
Vl& \ Bishmi Banwar v. Empr<is.s, (1896) 1. C. W. N., iiij \ Elcram Ali v. 
[844] Queen-Empress, (1897) 2 C.W N., 341 ; Queen- Empress v. liamji Sojabara, 
(186lr5) I. L. R., 10 Born., 121 ; Empress v. Murari, (1881) I. L, R., 4 All., 147 ; 
Thomas Castro v. The Queen, (1881) L. R., 6 App., Cas., 329, 244 ; Makin v. 
Attorney -General for New Sotith IFa/g5J,(1893) L R., App. (1894), 68 ; The Attor- 
ney-General for the Colony of New South Wales v. Henry Lewis BertrandXlSQl) 
L. R., 1 P. C., 520. 534. 

Where the essential of a trial are wanting, the defect cannot be cured by 
s. 537, Queen-Empress v. Imam AH Khan, (1895) I. L. R., 23 Cal., 252. 

The dases against me are the following : Queen-Empress v. Kutti, (1888) 
I. L. R., 11 Mad., 441 ; Quee^i- Empress v. Rar^tanyia, (1889) I. L. R., 12 Mad., 
273, 276; Queen-Empress v. Mulua, (1892) I. L R., 4 All., ‘502; Reg. v. Han- 
manta, (1877) I. L. R., 1 Bom., 610. 
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1900, May 15. Macloan, C.J. — The question submitted for our consicfer* 
ation upon this reference is “ whether s. 537 of the Code of Criminal Procedure 
can be applied to any case in which the trial has been hold on charges joined 
together, contrary to a. 234 of the Code of Criminal Procedure.” From 
the statements on the referenbe, it would appear that the petitioner Abdur 
Hahman, was tried on a charge (1) of extortion committed on 1st February 
1898, and upon two other charges, whilst the other petitioner Keramat 
was tried only upon the two latter charges. The reference states — and 
this has not been contested— that so far as the hrst-mentioned oD'ence, it 
could not properly be tried in the same trial (s. 234, Code of Criminal Proce- 
dure) with the other offences, as they were not committed within one year ; 
and the petitioners contend that the trial was illegal and void by reason of the 
addition of the charge for the offence committed on Ist February 1898, and that 
this illegality could not be cured under s. 537 of the Code. 

[848] Put shortly, the case raised by the petitioners is that inasmuch as, 
under s. 233 of 'the Code, for every distinct offence of which any person is 
accused there shall be a separate charge, and every such charge shall bo tried 
separately (saving the exceptions mentioned), and that, inasmuch as that course 
was not pursued in the trial of the present petitioners, what was done was 
illegal, and, if illegal, the illegality cannot he regarded as a mere error, omission, 
or irregularity under s. 537 of the Code; and, if so, that the latter section 
has no application to the case. That contention is admittedly based upon three 
decisions of this Court. In the matter of L'ltchmmarain, (1886) 1. L. E., 14 Cal., 
128; Quee?i- Empress v. Chandi SingK (1889) 1. L. R , 14 Cal., 395; Raj 
Chunder Mmtimdar v. Gour Chunder Mozumdar, (1894) 1. L. R., 22 Cal., 176, 
cases, however, which are at variance, so far as the principle is concerned, 
with those which have been cited to us, and which are Qiieefi- Empress v. Kutti, 
(1888) I. L. R., 11 Mad., 441 ; Queen- Empi'ess v. Eamana, (1889) I. L. R., 12 
Mad., 273 ; Queen-Empress v. il/w/wa, (1893) I. L. E., 14 All., 502 ; and Reg, v. 
Hanmantat (1877) I. L. R., 14 Bom., 610. But for the views expressed by 
the Judges of this Court, and which are entitled to every respect, I should 
scarcely have thought the point was open to very serious argument. The 
failure to try the charge separately was certainly an error, omission, 
or irregularity in the proceedings before or during the trial, an irregularity, 
however, to which no exception was taken by the accused at the time 
of trial. It might then have been taken. But, unless such error, omission 
or irregularity has occasioned a failure of justice, it is cured by s. 537. I am 
unable to accept the view suggested by the learned Counsel for the petitioner, 
that the error or irregularity was not in proceedings before or during trial, but 
in some proceeding dehors the trial altogether. I dare say it is my own want 
of appreciation, but I have not been able to follow that line of argument. 

[846] To proceed to the cas(3s upon which this application is based, I may 
point out, with regard to the first case of In the matter of Luchmiyiaram, (1886) 
I. L. R., 14 Cal., 128, that the observations made by the late Chief Justice, 
Sir Comer Petheram, were not necessary for the purposes of the case then 
under consideration. It was a mere obiter dictum. But in the later case in 
the same volume the same learned Judge says at page 397 : " Under these 

circumstances we chink that the trial was illegal, it having been a trial which 
is prohibited by the terms of the law as contained in s. 233, and we do not 
think that s. 537, which cures errors, omissions or irregularities, is intended 
to cure, or does cure, an absolute illegality.” 

But, if this vi^ be well founded, s. 537 might as well be struck out of 
the Code, for every error or irregularity, in so far as it contravenes the provisions 
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of tho Code, is, in a sense, illegal, but it was to provide against these illegalities: 
vitiating the proceedings that s. 537 was enacted, with, of course, the important 
reservation that, if the error or iwegularity occasioned a failure of justiceK 
then the section was not to apply. If an Act of the Legislature prescribes 
that a ceitain thing is to be done in a particular way, and it is not done in 
that w'ay, the error, omission or irregularity in so acting is illegal, for the act 
has not been done as the law prescribes, but then s. 537 steps in and says the. 
proceedings are not to bo regarded as vitiated by such error, omission or irregu- 
larity, unless a failure of justice has been occasioned. It must be a question 
of degree in each case. If the error be such as to have occasioned a failure of 
justice, then s. 537 does not euro the defect ; but, if it w^as not of such a nature^ 
then it does. The question of whether or not the act was illegal or not 
cannot be the true test. The illustration given to the section itself exemplifies 
this. It says: “A Magistrate, being required by law" to sign a document,, 
signs it by initials only, that is purely an irregularity, and does not affect the 
validity of the I'a’oceedings.” In not signing with his name, the Magistrate, 
in 8trictne^.s, acted illegally ; but, though ho acted illegally, it is none the less 
an irregularity which can he cured under s, [847] 537. For these reasons I 
respectfully decline to follow the decisions in this Court which have been 
referred to. 

Apart from the questions of whether or not the language of s. 233 of the 
Code is directory only — as to wdiich there may ho something to be said — it is 
quite clear that, in tliis case, there was merely an error, omission or irregu- 
larity in the proceedings within the meaning of s. 537 of the Code, accepting, as 
I do, for this purpose the argument of Sir Gnffith Evans, that the words 
“ subject to the provisions hereinliefore contained ” appearing at the commence- 
ment of the section, apply to all the preceding provisions of the Code, and not 
merely to the provisions of the chapter in w^hich that section appears. 

I do not propose to deal with a variety of cases wdiich have been cited, 
many of them dealing with questions of criminal practice and procedure in 
England. They do not appear to me to be very, if at all, pertinent. We have 
the Code before us, and wdiat we have to do is to construe the Code and 
ascertain to the host of our ability, what the Legislature meant. I enter- 
tain no doubt w"hat it meant, or that the question submitted to us must be 
answered in the affirmative. I may, perhaps, add that my view appears to me 
to be strongly supported by the explanation to s. 537, which is a new addition 
to the Code. 

With respect to the procedure we should adopt in disposing of the case, 
the language of rule 5 of chapter V of the Rules of the High Court, Appellate 
Side, relating to references to the Full Bench in criminal matters, is sulfficiently 
wide to enable us to send the case back, with this expression of our opinion 
upon the point of law raised, to the Bench which referred it, for final disposal. 
Anjd this will be done. 

Prinsep, J. — I am of the same opinion. I have no doubt that misjoinder 
of charges can be dealt with under s. 537 of the Code of Criminal Procedure, 
and in the consideration of such a matter, the Court will bo bound by the terms 
of the concluding portion^of tlie section and the explanation. It seems to me 
that^s. 233 of the Code does not bar the application of this section. No doubt, 
it has the appearance of expressing the law as mandatory in this respect, so 
as to require that every distinct offence of which [848] any person is accused 
shall form the subject of a separate charge. But this section could not 
be otherwise expressed, and the fact that the* word ‘ shall ' has been used in 
s. 233 does not bar the application of s. 537 of the Code, if a subordinate 
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Court should have acted in cfontravenfcion of the terms of s. 233. 1 may observe, 
too, with reference to such a case that the rule we propose to follow is that 
which has long been the practice of this Court. That practice has been inter- 
rupted by the cases in Indian Law Reports, 14 Calcutta. In a case in which on 
facts found, an offence which has not been charged has been committed, this 
Court has always considered whether the conviction could be altered to one of 
that offence. The Court would in such a case, consider whether the accused 
had had full opportunity to defend himself against such a cliarge. If he had 
not, a fresh trial from that point would be ordered. So, in a case like that before 
us, when there has been a misjoinder of charges, the Court would consider 
whether, on the evidence in respect of the offences which could be properly 
charged, the accused could and should be convicted, and whether the misjoinder 
has so far prejudiced the accused as to have occasioned a failure of justice. In 
the latter event a fresh trial would be ordered. The proceedings would not, 
however, be bad in law so as to make them null and void. For these reasons 
I agree with m»y lord the Cliief Justice in answering the question referred to 
this Full Bench. 

OhoS6, J, — I agree in answering the question referred to tho Full Bench 
in the affirmative. 

Rampini, J. — I am of the same opinion. The irregularity that has occurred 
in the trial of this case appears to me not to be an illegality whicli renders the 
proceedings altogether null and void, but one which can be cured by s. 537 of 
the Code of Criminal Procedure. 

Harin^ton, J. -I am of the same opinion. The English cases which 
were referred to are useful as disposing of the contention that the ti’ial of a 
man on several charges at once was such an essential unfairness as to 
necessarily involve a failure of justice. It was never so held in England, and 
to this day, in cases of misdemeanour, it is the common practice to try a man 
for several misdemeanours on the same indictment. [849] We start, therefore, 
with the position, that the trial of a man for several ofl'ences on one indictment 
was not such an essential unfairness as to amount to a failure of justice. 
Has s. 233 of the Code, then, had the effect of making that which is not 
primd facie fatal to the fair trial of the prisoners, a fatal bar to the fair trial of 
the prisoners who are tried in breach of it ? I do not think that s. 233 has 
had that effect ; and if it has not had that effect, it amounts only to an 
irregularity, which comes within s. 537 of the Code. For this reason, I agree 
in thinking that this question should be answered in the affirmative. 

D. S. 

NOTES. 

[The Privy Gouucil, iu Subrahviania Ayyar v. King-Einperor, (1901) 25 Mad., 61, 
overruled this decision. “ With all resp^’ct to Sir PR\NCIS Macle \N and the other Judges 
who agreed with him in the case of In the matter of Abdur Rahma^iy 27 Cal., 839, he appears 
to have fallen into a very manifest logical error in arguing that, because all irregularities are 
illegal as he says in a sense and this trial wa.s illegal, that therefore all things that may' in 
his view be called illegal are therefore by that one adjective applied to them become 
equal in importance and are susceptible of being treated alike. But this trial was 
prohibited iu the mode in which it was conducted’* * * “ Tboir Lordsbip.s are unable 
to regard the disobedience to an express provision as to a mode of trial as a 
mere irregularity. Such a phrase as irregularity is not appropriate to the illegality of trying 
an accused person for many different offences at the same time, and those offences being 
spread over a longer period than by law could have been joined together in one indictment. 
The illustration of the section itself sufficiently shows what was meant. The remedying 
of mere irregularities is familiar in most systems of jurisprudence, but it would be an extra- 
ordinary extension of such a branch of administering the criminal law to say that when the 
(Me positively enacts that such a trial as that which has taken place here shall not be 
permitted that this contravention of the Code comes within the description of error, omission, 
or irregularity.*’ —26 Mad., 61 at 98, 97. 
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Previous to 25 Mad., 61, this was followed in 28 Cal., 7 ; 28 Cal., 10, but not followed in 
29 bom., 449 ; sec also 26 All., 195.] 


[27 Cal. 849] 

APPELLATE CIVIL. 

The 29th May, and 6th June, 1900. 

Present : 

Mr. Justice Ghose and Mr. Justice Harington. 

Kameshwar Pershad Plaintiff 

vftrstis 

The Chairman of the Bhabua Municipality Defendant.* 

Fic 7 iqal Municipal Act {III of 18S4, as amended by Act IV of 1894, B. C.) 

.S.S. 86 cl. (a), 87, 114, 110 — Mmiicipal Taxation — Assessn^ent — Appeal 
against Assessment — Jurisdiction of Civil Com^t to set aside an Assessment 

— ^'Circumstances and. Property icithin Miimcipahlij* — Capability and 
Circumstances of the Assessee — ^specific Relief Act (I of 1877), ss. 42, 45. 

An assessment of tax under s. r>5 cl. (n) of the Bengal Municipal Act (III of 1884, as 
amended by Act IV of 1894, B. C.) made in consideration of the assessoe’s “ circumstances 
and property ” (altogether or partly) outside the local limits of the Municipality is ultra vires 
and illegal ; and the Civil Court has jurisdiction to set aside such an assessment. 

Manessur Das v. The Collect'^r and the Municipai Commissioners of Chupra, (1876) I. L. 
R., 1 Cal-, 409, distinguished. Navadip Chandra Pal v. Purnnnand Saha, (1898) 3 C. W. 
N., 73, referred to. 

The plaintiff, who ia a zemindar of considerable means [860] and a resident 
of Benares, recently purchased a small house within the Municipality of Bhabua 
(in the Sub-Division of Bhabua, District Shahabad). This house was taxed at 
Rs. 2-B-O per annum previously to his purchase ; and it could be let at an 
annual rental of Rs. 30. He has also some landed property within the said 
Municipality, yielding an income of about Rs. 200 per annum. Besides these 
two properties he owns no other property or holding within the local limits of 
the said Municipality, but lias considerable property beyond those limits. 

It appears Irom the list of assessment prepared under s. B7 of tin Bengal 
Municipal Act (111 of 1884, as amended by Act IV of 1894, B.C.) that 
the Municipal Commissioners of Bhabua assessed the plaintiff ’s income at 
Rs. 10,000 per annum and imposed upon him the highest tax (viz. Rs. 84 
per annum) allowed under s. 85 cl. (a) of the said Municipal Act, taking into 
consideration the plaintiff’s capability, circumstances and property. 

The plaintiff presented in due time an application to the Municipal 
Commissioners objecting to the assessment as made on a wrong principle, and 
prayed for a reduction of the tax. But the Comini.ssioners rejected his applica- 
tion. Thereupon the plaintiff instituted this suit to have it declared that the 
said assessment was ultia vires and il'egal — the tax having been imposed upon 
him in consideration of his circumstances and property ” outside the Muni- 
cipal limits ; and to have the assessment cancelled as made upon a wrong basis 
or principle. 

Th^ Chairman of the Bhabua Municipality contested the suit and pleadedi 
inter aha : — 

• Appeal froir. Appellate Decree No. 1375 of 18^8, against the decree of F. H. Harding, 
Esq., District Judge of Shahabad, dated the 13th of April 1898, reversing the decree of 
Moulvie Ali Ahmad, Munsif of Sesseram, dated the 13th of September 1897. 

• < 
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(1) That the Civil Cour.t had no jurisdiction to set aside an assessment of 
Municipal tax, and to declare it illegal. 

(2) That the proceedings of the Gommissiouers in making the assessment 
were in accordance with law.. 

(3) That the plaintitf, though a resident of Benares, carried on money- 
lending and zemindary business through his servants, who occupied the afore- 
said house or holding within the Municipality. 

[851] (4) That the plaintiff lent about Rs. 5,700 to persons residing 
within the limits of the Bhabua Municipality, and several thousands of rupees 
to persons residing in the Bhabua Sub-Division in which the Municipality is 
situate, and these transactions were carried on by his servants. 

(5) That the plaintiff* had been properly assessed, regard being had to his 
capability, position and circumstances. 

The Munsif held that the Municipal Commissioners exceeded their power 
under the law in making the assessment, and it was therefore ultra cires and 
illegal, that the plaintiff* should have been taken to bo an ordinary person pos- 
sessed only of those two properties within the Municipality, shorn of any other 
source of profit that he might possess outside the Municipality ; and that 
a suit would ho to set aside such an assessment. And he accordingly gave 
judgment for the plaintiff*. 

The District Judge, on appeal, was unable to find that the Commissioners 
acted without, or in excess of their jurisdiction. He was of opinion that 
the plaintiff* occupied the said small house within the Municipality, as a kind 
of head-quarters for his servants, who conducted zemindary and money-lending 
business on his behalf — a circumstance which might not improperly he taken 
into consideration by the Commissioners while making the assessment ; that 
the Commissioners could not be said to be wrong, if they made a distinction 
between a person in receipt of a limited income in the shape of a pension or an 
annuity and a person carrying on business of various kinds for his own profit, 
though they might occupy holdings of the same class ; that the present suit 
being virtually an objection to the amount assessed would not lie, regard being 
had to the provisions of ss. 114 and 116 of the Bengal Municipal Act, and to 
the decision in the case of MancbStir Hoy v. The Collector and ^uiiicipal 
Commissioners of Ohupra, (1876) I. L. R., 1 Cal., 409; and that the Commis- 
sioners were authorized by law to consider the purpose for wliicli the holding 
was occupied by the plaintiff, in assessing him according to his “ ciicumstance 
and property within the Municipality.” And he reversed the judgmeuit and 
decree of the First Court and dismissed the plaintiff’s suit. 

[882] The plaintiff appealed to the High Court. 

1900, May 29. Babu Umakali ]\lukerjce and Bahu Sahat, for the 
Appellant. — The question is whether the Civil Court has jurisdiction to set aside 
an assessment (of .tax) made by the Municipal Commissioners under the Bengal 
Municipal Act. If the Commissioners exceed the law in making the assessm*ont, 
the Civil Court has every right to interfere and declare the assessment to be 
contrary to lavv. Section 45 of the Specific Relief Act (1 of 1877) gives 
jurisdiction to the High Courts, and s. 42 of the same Act gives jurisdiction to 
the Mofussil Courts, (jo interfere in a matter like tlfis. The income on which 
the tax is assessed under s. 85 of the Bengal Municipal Act must accrue within 
the Municipality and the person enjoying such income must reside within its 
local limits. 

[Ghose, J.— l.f you conduct your business at a place within the Munici- 
pality, would not that be- a “ circumstance ” within the meaning of s. 85 of 
the Act ?J 
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If it relates to matters outside the Municipality that would nob. The 
“circumstances and property ” must be within the Municipal limits, and it 
does not. therefore, necessarily follow that because I have a zemindary office 
within the Municipality, 1 should bo assessed on an income accrued to me 
outside its limits. 

[Hari^GTON. J. — What position does the plaintiff occupy in the Munici- 
pality ?J He has an office in the Municipality occupied by his servants; this 
cannot be said to be a “ circumstance” which makes him liable to be assessed 
with the highest tax allowed under s. 85 {a) of the Act. The assessment 
is, therefore, ultra vires, and tiie Civil Court has jurisdiction to set it aside: 
Navadip Chandra Pal v. Purnananda Saha, (1898) 3 C. W. N., 73. 

I At this stage, the hearing of the appeal was adjourned to send for the 
Proceedings of the Municipal Commissioners of Bhabua with reference to this 
matter.] 

1900, June 6 . ptiihu Umakah Mukerjee. — It is admitted that the assess- 
ment list wbs prt‘i)a red under a. 87 of the Bengal [863] Municipal Act. This 
list shows that the plaintiff was assessed on an income of Rs. 10,000 ; his 
assessment is ultra vires, inasmuch as the plaintiff has no such income within 
the municipality, and, therefore, the Civd Court has jurisdiction to declare 
that the assessment having been made on wrong principles cannot be enforced, 
notwithstanding the provisions of s. 116 of the Municipal Act. Dwarka Nath 
Dutt V. Addya Sundri Mittra, (1890) I. L. R., 21 Cal., 319 (324) ; Brindahxin 
Chuiider Roy v. I'he Chairman of the Serarnpore Municipality, (1873) 19 W. R., 
309 (312). S. 42 of the Specific Relief .Act and s. 11 of the Civil Procedure 
Coda empower the plaintiff to bring a suit to set aside an illegal assessment. 

1900, June 6. Babu Ram Churan Mitter, for the Respondent. — We have 
to deal with the statutory rights of the Municipal Commissioners in this case. 
8. 45 of the Specific Relief Act does not authorize the Mofussil Courts to call 
in question the acts of the Mofussil Municipalities. Moxuii v. Chairman of 
Motihari Municipality^ (1889) 1. L. R., 17 Cal., 329. 

The initial qualiffcation which makes one liable to be taxed, is that he 
must occupy a holding within the Municipality. The plaintiff does occupy a 
holding within the Municipal limits through his servants who carry on an 
extensive money-lending business there in his behalf. 

When the Municipality assessed the plaintiff on an income of Rs. 10,000, 
he did not attempt to have the assessment reduced, hut wanted to show that 
he was not liable to be assessed at all, because he did not occupy any holding 
within the Municipality. 

LGhose, J. — The only question before us is, whether you have not assessed 
him with reference to his means or income derived outside the Municipal 
limits ?] 

r The Municipal Commissioners held after an investigation, chat the plaintiff’s 
income was Rs. 10,000 per annum ; and he in his appeal to the Commissioners 
under sec. 113 of the Municipal Act did not dispute the amount of the assess- 
ment, but [854] wished to avoid the liability to be assessed. The decision of 
the Commissioners in a rqatter like this, being final under s. 114 of the 
Municipal Act, no suit could be maintained to set aside the assessment. 

S. 363 of the Act contemplates actions for damages or compensation, and 
not for questioning the validity of the act.s of the corporate bodies : Chunder 
Sekhur Banerjee v. Obhny Churan Baqc.hi, (IBtjO) I. L. R., 6 Cal, 8. 

IGhose, j. — W hat is the basis of the assessment as found by the District 
Judge ?1 The finding of the District Judge amounts to this : — That the 
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assessment was made on the plaintiff's income derived within the Municipality. 
The plaintiff has not shown that he lias been assessed on an income derived 
outside the Municipal limits, and, therefore, it can reasonably be inferred that 
be was rightly assessed. The^ Commissioners having acted bond fide, and in 
conformity with the provision’s of the law, the Civil Court has no jurisdiction 
to interfere with their acts : F, W. Duke v. liamenwar Maha, (1899) I.L.R., 26 
Cal., 811. 

When the tax is levied under s. 85 of the Bengal Municipal Act, it is 
immaterial whether the assessoe has any property or not within the Municipal 
limits, as long as he has the initial qualification, ;.c., a “ holding within the 
Municipality. 

Babu Umakab Mukerjee was not heard in reply. 

1900, June 6. The judgment of their Lordships wus delivered by 

Ohose, J. — The suit out of which this appeal arises was the outcome of an 
assessment madp by the Municipal Commissioners of theBhabua Municipality 
in the district of Rhahabad, under clause (a) of s. 85 of the Bengal Municipal 
Act III of 1884 as amended by Act TV (B. C.) of 1894. The object of the suit 
was to have it declared that the assessment was illegal, because the Municipal 
Commissioners, in making the assessment, and imposing the highest tax as 
allowed by section 85, proceeded upon the basis of his “ circumstances and 
property outside the limit of [ 855 ] the Municipality. It appears that the 
plaintiff had recently purchased a. small house within the Bhabua Munici- 
pality which had previously been taxed at Rs. 2-8--0])er annum. Ho seems to 
be a person of considerable means in Benares, where he resides, and he owns 
a certain share of the Municipal towm Bhabua, which yields him, as it was 
found by the Munsif, Rs. 200 a year. 

But it was alleged by the Municipality in their defence to this action that 
the plaintid' was in the habit of doing considerable business tJirough his 
servants at the house which he had purchased ; that he lent large sums of 
money to persons residing within the limits of the Municipaliiy of Bhabua, 
and that his men were in the habit of receiving the collections of his zemindari 
at the said place. And it was pleaded on their behalf that the Municipal 
officers in making the assessment proceeded in accordance with law, and that 
no suit would lie for the purpose of having the assessment set aside. 

The Munsif laid down, amongst others, the following issues * — — 
Can the suit he maintained in a Civil Court ? 4lh . — Was there any irregularity 
in assessing the tax upon the plaintiff? 6tk . — Whether the tax should be 
assessed upon the property and circumstances within the Municipality only? 
6th» — What would be the proper amount to tax upon the plaintiff ? What 

relief, if any, is the plaintiff entitled to? ” 

It will be obi^erved that the fifth issue proceeded upon the assumption that 
the tax imposed upon the plaintiff had been assessed upon his circumstaiices 
and property, not only within the limits of the Bhabua Municipality, but also 
outside thereof; and one may well gather, referring to the judgments of both 
the Munsif and the Judge of the Appellate Court, that one of the main con- 
tentions raised on behalf of the Municipality was' that they were justified in 
imposing the tax upon the plaintifi with reference not only to his circum- 
stances and property within the Municipality, but also his circumstances and 
property outside the limits thereof. The Munsif found that the action of the 
Municipality in making the assessment in question was uUrd virefi and therefore 
the suit would lie. He held, to use his own words that “from the written 
statement and evidence it is quite clear that the defendant Municipality has 
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exceeded [856] its proper limits in assessing a tax upon the plaintiff.” And 
later ou, he observed : 1 am of opinion that the defendant Municipality 

exceeded tboir power, and therefore* the assessment was irregular.” He was of 
opinion, upon the fifth issue, to which we have already adverted, that the tax 
should bo assessed upon his circumstances and property within the Municipality 
only. He, however, held with reference to the issue as to the proper amount 
of tax to be levied upon the plaintiff, and what relief the plaintiff was entitled 
to, that he was not at liberty to determine what should be the proper amount 
of tax, and that the only relief that tlio plaintiff' was entitled to, was a declara- 
tion that the assessment made by the Municipality was illegal and not binding 
upon the plaintiff. 

Against this judgment, the Afunicipahty appealed to the District Judge of 
Shababad ; and we iiiighL here observe th.iG, if the case of the Municipality 
really was, as it has new been represented to us, that the basis of the assess- 
ment was the plaintiff’s cinm instances and property within the Municipality 
only, w(3 should have expected that they would raise this parficular ground in 
their petition of appeal presented to the District Judge, and that they would 
complain ot the issues as framed by tlie Munsif. And looking at the judgment 
of the District Judge one cannot holj) saying that the bone of contention of the 
Municipality was, as regards the construction to he put upon the words 
“ circumstances and property within the Municipality ” occurring in clause (1) 
of s. Ho. The learned Judge has held, and we think rightly held, that the 
assessment should he made with releience to the circumstances and property 
witliin tlie Municipality and not outside the limits thereof. But he evidently 
thinks tliat what the plaintiff seeks to do in tlie present case is to have the amount 
of the tax imposed reduced, and tliat therefore, having regard to the case of 
Manesmr Das v. The Collector atii Municipal Commissioners of Chupra^ (1876) 
I. L. R., 1 Gal., 409, a suit like the present could not he maintained. 

In that case, certain houses had been as.sossad at Rs, 144 a year, 
and had so continued until the yeir 187d, when tax [857] was raised to 
Rs. 216, though the value of the houses liad not in the meantime increased, nor 
had any cliange of form bean made. The person so taxed brought a suit 
complfiining against the enhancement, and asked that this enhancement might 
be set aside ; and it was held by this Court that the Municipal Commissioners 
having determined what was the annual tax to be levied on account of the 
houses in question, though they might have erred in doing so, a suit would not 
lie to set aside the order of the Corainis&ioners, the object of the suit being to 
reduce the amount of the tax. But tliat is not the case hero. The plaintiff 
questions the principle upon which the assessment was made, not so much as 
to the amount of the tax imposed, lie says that in making the assessment 
the Municipal Commissioners had proceeded upon a certain basis, which could 
not under the law form the right basis of such assessment, n^irnely, the cireura- 
sbalices and property of the plaintiff’ outside the local limits of the Bhabua 
Municipality. As to the question whether a civil suit lies in a matter like 
this, we need only refer to one of the recent cases upon th (3 point, namely, the 
case of Nabadip Chandra Paly Chairman of the Kamarkhali Municipaltty v. 
Varna Nanda Saha^ (1898) 3 C. W. N., 73, where it was held that “ if the 
assessment made by the Municipal Coiriinissioners be ultrd vires there is 
nothing in the Act to prevent a rate-payor from seeking in a Civil Court a 
decision *tljat the action on the part of the Municipality was ultra vires, and 
tint the assessment is not binding upon him.” We may, therefore, take it, 
if the ground of tiie action be correct, that the plaintiff vvas entitled to institute 
the suit that he did in order to have it declared that the assessment in question 
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was ultra rircs. The learned Judge of the Courfc below, lioweve/, about the 
eudofhis judgment, upon the queation whether the Municipal Commissioners 
in the case had acted without jui’isdiction or in the excess of jurisdiction, 
observes as follows: “ I am of opinion that, the plaintiff-respondent occupying 
the house in question as a kind of head-quarters for servants who conduct 
zemindari and rnoney- lending business on his behalf, is a circumstance which 
might not [ 888 ] improperly be taken into consideration by the Commissioners. 
I do not think that the Commissioners can be said to be wrong, if they make 
a distinction between a person in receipt of a limited income, in the shape, for 
instance, of a pension or an annuity, and a person who is carrying on business 
of various kinds for liis own profit, although tliey may occupy holdings of the 
same class.” This portion of the judgment w^ould indicate as if the assessment 
made by the Municipality was upon the basis of the circumstances and property 
of the iDlaintiff within the municipality only; hut there is no evidence upon 
the lecord to support this position. Jf that were so, we should have had no 
hesitation in saying that the suit could not be maintained. But tJiat was not 
what was found by the Munsif, who tried the case in the first instance. The 
judgment of tliat officer proceeded rather upon this, that the assessment w^as 
made partly, at any rate, with reference to the circumstances and property of 
the plaintiff outside tiie Municipality, and against this conclusion there was 
apparently no ground taken by the Municipality in the memorandum of appeal 
to the District kludge. But assuming for the purposes of argument that the 
learned Judge w^as right in holding that the Municipality in making the assess- 
ment in question did proceed upon the circumstances mentioned in his judgment, 
it is quite evident, having rogaid to the judgment of the first Court, and also 
having regard to the lino of defence and the contention raised by the Munici- 
pality, both before the Munsif and the District Judge, that the assessment was 
made, at any rate, partly w ith reference to the circumstances and property of 
tlie plaintiff outside the local limits of theBliabua Municipality. In this view 
of the matter we should think that the assessment was uUrd vires and illegal. 
Section 85 of Act 111 of 1884 says : “ The Commissioners may from time to time 
at a meeting convened expressly for the puipose, of which due notice shall have 
been given, and with the sanction of the Local Government, impose within the 
limits of the Municipality one or other or both of the following taxes ; (a) A tax 
upon persons occupying holdings within the Municipality according to their 
circumstances and property witliin tlio Municipality : Provided that the amount 
assessed [859] upon any person, in respect of tlie occupation of any liolding, sliall 
not he more than eighty-four rupees pei- annum ” and so on. N(iW^ the first condi- 
tion, wdiich the law imposes, is that the person to be faxed occupies a holding or 
holdings within the Municipality ; and the second condition is that the taxa- 
tion must be according to that person’s “ circumstances and property within 
the Municipality.” And the whole question w’hich had to be considered 
in this case was wjiether the Municipality had not in making the assessment 
in question proceeded upon the basis of the plaintiff’s circumstances And 
property outside the Municipality of Bhabua. If they did so altogethar or even 
partly, as it seems to have l)een the case, it is obvious that the assessment 
was uUrd vires, and that the plaintiff was entitled to bring the suit that 
he instituted. . • 

We may as well add that the contention that was raised by the plaintiff 
before the Municipal Commissioners, on appeal against the order of assessment, 
was that he was nqjb at all liable»to be taxed because he had not been residing 
in the house within the Municipality of Bhabua, which he had purchased. That 
ground no doubt could not be sustained, and the learned vakil on behalf of tho 
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Municipality has contended before us that the line of action taken by the 
plaintiff before the Coram issionars would rather indicate as if, barring the 
particular question raised by the plaintiff before the Commissioners, the assess- 
ment had rightly been made. We are, however, unable to accept this 
contention as correct. No doubt his endeavour' then was to show that he was 
not liable to be taxed at all, but it does not follow from this that he thereby 
accepted the principle of the assessment that was made, much less does it follow 
that he is not entitled to maintain the suit which he has brought. 

The result is that the decree of the District Judge is set aside, and that of 
the Munsif restored, wdth costs. 

B. D. B. Appeal allowed, 

NOTES. 

The jurisdiction to interfere in matters regarding the amount of asscBsment has been 
withdrawn by express legislation, and section 116 (Bengal Municipal ActlTI of 1884, B.G.) 
makes the decision of the objection cominutoc' llnai. The cases of Navadip Chandra Pal v, 
Purnanand Saha, 3 C.W.N., 73, and Kawpslnnn Pershad v. The Chairman of the Bhdbua 
Municipality, 27 Cal., 849, do not affect the g^*neral principle and are clearly distinguishable. 
But where the Municipality have the power to make a fresh a^isessment as they have every 
three years, and merely raise the valuation, the Civil ('ourt has no power to revise the 
valuation, but is bound to accept it as conclusive as a matter of fact.” — (1910) 37 Cal., 37 : 
11 C.L.J., 400 : 14 C.W.N., 437. 

But the Civil Court has jurisdiction where the assessment is attacked on the ground of 
ultra rtm:— (1908) 3.5 Cal., 859 : 7 C.L.J., 6.U ; \ > C.W.N., 709. ] 

[860] ADMIRALTY JURISDICTION. 

The 11th, 12ih, 1 3th, Uth,15ih, 18th, 19th, 20th, 21st and 22nd December, 1899, 
and the Srd, 4th, 6th, Hth, 9th, 10th, 11th, 12th, 16th, IGth, 17ih, 18lh, 
19th, 22nd, 23rd, 24th and 25th January, 1900. 

Present : 

Mr. Justice Ameer All 


In the Matter of the Steamship Drachenfels. 
Retriever. 

versus 

DraclienfeU. 

IlimhJi, 

versus 

Drachenfels. 


Salvage — Service to a vessel m distress though not in imminent danger — 
Interruption of service by accident — Towage service convertible into 
salvage service — Distinction between towage and salvage s^vice — 

The indicia of salvage service — Costs —Practice of 
the Court in giving costs. 

Any service rendered to a vessel in .a state of peril or ri.sk or otherwise in distress, which 
contributes in some degree to its ultimate s ifety entitles the person rendering the service to 
salvage reward. 

It is not necessary that the distress should be actual or immediate, or that the danger 
should be imminent and absolute. It will be sufficient if, at the time the assistance iS' 
rendefed, the vessel has encountered any damage or misfortune which might possibly 
expose her to destruction, if the services were not rendered. 

Services rendered to a ship which is in a normal condition, and has received no injury, 
and needs^ nothing more than expedition, or acceleration of progress, will be treated as mere 
towage ; it is otherwise in the case of a vessel which is in a disabled condition or has 
received substantial injury. In considering the que.stion whether the service was of the nature 
of salvage service, the risks of navigation, the difficulty under which it was performed, 
and the danger in performing it, have all to bo taken into consideration. 
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An ordinary towage service may, in cnnaequcnce of supervenient danger, bo convo*fced 
into salvagi! service ; but the right to salvage may ba wholly or partially forfeited by impro- 
per abandonment or by wilful misconduct, or grosg negligence on the part of the salvors. The 
mere fact that the service was interrupted by accident or some like cause, if it has been 
productive of benefit to the ownoss of the vessels, will not diaenlitle the s.ilvors from 
their reward. 

In assessing the award the Court will take into consideration, not only thu danger snd 
difficulties to which the salvor was exposed, hut also the skill with which the work was 
performed. The shortness of service may often be taken as showing extraordinary skill 

ftnd labour. 

When two separate salvage actions are couf»olidatcd at the instance of the common 
impugnant, and no order is made giving the conduct of both to one plaintiff, the promovents 
are entitled to separate costs. Practice of the Court, followed, and costs given on the ordinars 
scale provided for in the rules under the Civil Procedure Code, and not under the schedule 
relating to Vice- Admiralty actions. 

L861] The jJrachen/els, a German steamship, loft Calcutta on the 11th 
September 1899, and that same night at about 10 P. M. she discharged her 
pilot and stood out to sea, and on the Itith she met bad weather. She lost her 
rudder on the 13th and tried to get back to Calcutta to remedy the damage. 
She got back to near about the Eastern Channel only on the 18th, and at 
2 P.M. on that day Mr. Cox, the pilot, went on board of her, and at about 8 P.M. 
she anchored not far from the Eastern Channel light. Next morning about 
1 A.M. the tug Hiiglili, which had received information from another vessel 
regarding the condition of the Drachavfels, went down to her and enquired, if 
her services were required, which were accepted. At about 2-30 A. M. in the 
morning the tug boat was fastened by a hawser to the stern of the D) achenfels 
to act as a rudder, and steer her up the Channel towards Saugor. At one stage 
of the journey the hawser broke, but a little while after the Hughli was 
again fastened to the Drachenfeh ; this time with two hawsers— one of 
them, the wire one, parted, but the coir hawser held, and the HugliU success- 
fully did her work and brought tho Drachenfels up to Saugor. For some 
reason the hawser was thrown oU'and it was lost. There the two vessels 
remained at anchor on that day, Le., the 19th, and the Retriever, which had 
mot them somewhere lower down, remained also in attendance at the request 
of Mr. Cox, who was acting for tho captain of the Drachenjeh during the whole 
time. Next morning at about 5-30 the two tugs were fastened to the Dr achenfels, 
the Retriever on the starboard side and the Hitghlt on the port side, in order 
to tow her upon her journey towards Calcutta. The Flotilla thus made up 
went up the river, till they came to a place called the Gabtolla Channel, which 
they entered by the usual track for ship.s, namely the No. 3 Track. After they 
had passed the Lower Spar Buoy somewhere abreast of the Lower Black Cask 
Buoy the Drachenfels took tho ground. On taking ground she heeled over to 
starboard, most of the lashings of the two tugs gave way ; with some difficulty 
they got clear of the Drachenfels, and then moved off to get rid of the wreckage. 
After clearing the wreckage they came back to the assistance of the Drachenfels, 
where she had grounded fast. The Retriever attempted unsuccessfully to pass 
her a hawser, then tho Hughli tried, but met with an accident to one of her 
propellers, which cC)m-[862]pletely disabled her !rom pursuing her efforts to 
help the grounded steamer. The Etighli was thus compelled to come up to 
Calcutta to have her propellers cleared, but the Retriever remained by, and 
next morning she pulled off’ the Drachenfels or assisted in pulling her off’ the 
sands on which she had grounded. The Ihighli claimed that having regard to 
the condition of the Drachenfeh, her position at the Sandheads, the risk to 
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which -^ho was exposed and other circurnstancos, the work which she performed 
was salvage work, and that she was entitled to reward on that basis. 

The Retriever a case was that tlio danger to whicli the Drachenfeh was 
exposed on the sands after she grounded was of an imminent character, and 
that the services, which she rendered to her, were such as entitled her to 
salvage. 

The case of the Drachenfels, on the other hand, was that she was in no 
danger at all at the Sand heads, that she could have remained anchored there 
with safety and drifted up the channel without any assistance from the 
Euqhli. The allegations of the Huqhli, regarding the nature of the work done by 
her, the character of her services and so forth were disputed. It was also urged 
on behalf of the Diachonjeh that the grounding was due to misconduct on the 
part of the masters of the tugs, inasmuch as they did not keep the pilot in 
charge advised of the course they were pursuing. It was also contended that 
the Diachoifcls could have got oil by herself, if the pilot had come on board 
from the Tigns, to which vessel he had gone for the nighty and that, as a 
matter of fact, she got of! the ground on the next day by her own exertions. 

The two cases for salvage reward promoted respectively by the owners, 
captains and crews of the steam tugs Huqhli and Retriemr against the steam- 
ship Drnchenfels were consolidated at the instance of the latter ship by an 
order of this Court made on the 15bh October 1898. 

1899, Pkcemuer 11. Mr. Pugh and Mr. Zorah for the tug Retriever, 

^tr. Dunne^ Mr. J, G. Woodroffe and Mr. Peacock foi- the tug Ilnghh. 

Mr. O’Kinealy, Mr. Hyde and Mr. Kivght (or the steamship Drachenfels. 

Cur. adv. vidt. 

[863] 1900, January 31. Ameer Ali, J. — These two cases for salvage 
reward promoted respectively by the owners, captains and crews of the steam 
tugs IJughli and Retriever against the German steamship Drachenfeh were 
consolidated at the instance of the hitter ship by an order of this Court made 
on the loth October 1898. To the consequence of this order I shall refer hy 
and hy, but 1 cannot help expressing at this stage my regret at the inordinate 
length of the hearing and the amount of piublic time, which, in spite of every 
endeavour on my part to keep the discussions confined to the real issues, has 
been spent over non-essentials. One otlior remark seems bo mo necessary 
before going to the facts of the case. 

It was open to the parties bo ask for the appointment of assessors and as 
they have nob cliosen to do so, should 1 fall into any misapprehension with 
regard to any matter of ti'chnical detail, the responsibility must be theirs. 

The Drachenfels is a German steamship of about 900 H.-P., her nett 
tonnage being 1,673 or 1,674 tons, and her gross tonnage 2,463. She left 
Calcutta on the 11th September, and that same night at about 10 P.M. she 
disc^Jarged her pilot and stood out to sea. On the i2th she met bad weather. 
Admittedly she lost her rudder on the 13th, which fact, according to the captain 
of the Drachenfeh, was discovered only on the 14th. She then tried to get 
back to Calcutta to remedy the damage that had happened to her. She got 
back to near about the Eastern Channel only on the 18th, and at 2 P.M. on 
that jlay Mr. Cox, the pilot, went on hoard of her, and at about 8 P.M. she 
anchoTed not far from the Eastern Channel Light. If I remember aright 
Mr. Cox says it was about 2 miles to the S. S. E. 

Next morning about 1 A.M. the tug Hughli, which had received informa- 
tion from another vessel regarding the condition"of the Drachenfels, went down 
to her and enquired, if her services were wanted. At present I am only giving 
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the procrjinent facts, in order to explain how the case comes before me. * 1 

shall detail the other circumstances later on. 

• 

There was a conversation between Mr. Cox and the captain of the Huqhlu 
of which there can be no doubt the captain of the Drachenfels was cognisant- 

[864] The Hughh's services were required and were accepted, and a.t about 
2-30 in the morning the tugboat was fastened by a hawser to the stern of the 
Drachenfels to act as a rudder and steer her un the channel towards Saugor. 

There is no doubt that at one stage of the journey the hawser broke. What 
happened thereafter is a matter of controversy, as also the time when and the 
place where it took place. To these matters I shall advert presentlv. A 
little while after, the Huqhli was again fastened to the Drachenfels. This time 
with two hawsers, one of them, the wire one, parted, but the coir hawser held 
and the lluqhli successfully did her work and brought the Drachnifels up to 
Saugor, somewhere about 1-30. The hawser was thrown off at about 2-30, 
and for some reason, which is again in dispute, it was lost. 

There the two vessels remained at anchor on that day, namely, the 19th, 
and the Retriever, which had met them somewhere lower down, remained also 
in attendance at the request of Mr. Cox, who, I have no doubt, was acting for 
the captain of the Drachenfels during the whole time. Next morning at alaout 
5-30 the two tugs were fastened to the Drachenfels, the Retriever on the starboard 
side, the Hughh on the port, in order to tow her up on her journey towards 
Calcutta. The Retriever is a bigger boat with stronger horse powei than the 
llughli and the Llugkli appears, so far as T can gather from the evidence and 
the diagram which is in evidence, to have been lashed to the Drachenfels a 
little more forward than the sister- tug. 

Tlie Drachenfels was not to uso her engines, until she got into a straighter 
channel. The flotilla, made up in the way I have described, wont up the river, 
till they came to a place called the Gabtollali Channel. 

The evidence for the proraovents is that blie flotilla entered the Gahtollah 
Channel by the usual track for ships, namely, the No. 3 Track, and after 
thev bad passed the Lower Spar Buov somewhere abreast of the Lower 
Black Cask Buoy the ship took the ground. On taking ground she heeled 
over to starboard, most of the lashings of the two tugs gave way, with some 
difficulty they got clear of the Drachenfels and then moved off* to get rid of the 
[865] wreckage. After clearing the wreckage, the evidence is, they came back 
to the assistance of the Drachenfels, where she had grounded fast. The Retrie- 
ver attempted unsuccessfully to pass her a liawser ; then the fJiKfhh tried, but 
met with an accident to one of her propellers, whicli completely disabled her 
from pursuing her efforts to help the grounded steamer. The Ilughii was thus 
compelled to come up to Calcutta to have her propeller cleared, but tlie Retriever 
remained by, and* next morning she pulled off the Drachenfels or assisbet^ in 
pulling her off’ from the sands on which she had grounded. These are the bare 
outlines of the case which have given rise to these two claims. 

The Hugkli says that, having regard to the condition of the Drachenfels, 
her position at the Sand heads, the risk to which ^she was exposed and other 
circumstances to which I shall refer in some detail, the work whicli she per- 
formed was salvage work or of the nature of salvage work, and that she is en- 
titled to reward on that basis. • 

The Retriever s case is that (jhe danger to which the Drachenfels was exposed 
on the sand after she grounded on the morning of the 20th was of an imminent 
character, and that the services, which she rendered to the disabled ship, were 
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such as entitled her to salvage. It is unnecessary to refer here to the amount 
of the claims put forward by these two tugs. 

Owing to the order of consolidation, wliich, as I have said before, was 
made at the instance of the Drachenfcls, 1 am obliged to deal with these two 
claims in the same judgment with the cousequence that in many matters I 
shall have to go from one to the other at tlie risk of complicating to some 
extent the discussion of the subject. It would have been preferable, if the two 
cases had been kept apart, for, as it seems to me, the claim of the Ilughli is 
not connected with that of the lietriever or, if at all connected, it is so in a 
very remote degree ; but owini^ to the order of consolidation the representatives 
of the Hughlt have been obliged to bs present during the trial of the case for 
the Retriever, and vice versa. I now come to the impugnant’s case. Her 
case on the other hand is that she was in no danger at all at the Sandheads, 
that she could have remained anchored there with perfect safety. It has 
oven [ 866 ] been contended that she could have drifted up the channel 
without an\ assistance from the lluohli, and the allegations* of the Hughli 
regarding the nature of the work done by her, the character of her services, and 
so forth, have been disputed, and disputed with a minuteness as to which I shall 
have to say a word or two. The Drachenfels also alleges that the grounding was 
due to misconduct on the part of the masters of the tugs inasmuch as, to para- 
phrase the contention, they did not keep the pilot in charge advised of the course 
they were pursuing. She also contends that the Drachenfels could have got 
off by herself that night, if the pilot had come on hoard from the Tigris to which 
vessel he had gone for the night, and that, as a matter of fact, on the next day, 
the 21st, she got off the ground by her own exertions. I must admit that 
although this latter alleg ition is what J gather from the evidence of Captain 
Kennewig, the learned counsel for the Drachenfels did not go so far. He 
only contended that the Drachenfels by working her own engines contributed 
materially in getting herself off that morning from the place where she had 
grounded. The principles governing the right to salvage remuneration 
are now too clearly recognised to require any lengthy discussion. For the 
purposes of the present case 1 may take it as a settled rule that any service 
rendered to a vessel in a state of fjeril or risk, or otherwise in distress, which 
contributes in some degree to its ultimate safety entitles the person rendering 
the service to salvage reward. Again the mere fact that the service was inter- 
rupted by accident or some like cause, if it has been productive of benefit to 
the owners, will not disentitle the salvors from their reward. 

In the case of the Camellia, (1883) L. 'R., 9 P. D., 27 ; 50 L. T., 126, Sir 
James Hannen staled that principle thus : “ J am of opinion that the principle 
laid down by Dr. Lushington and Sir K. PHILLIMOKE in the cases I have referred 
to, namely, that services which have contributed to the ultimate safety of a 
vessel, if interrupted before completion, without default of the salvor, are entitled 
to son)e remuneration, is applicable, not only to the case of a'vessel saved from 
imminent risk of wreck, but also to a case like the present, where the vessel is 
[867] brought into a position of greater comparative safety than that in which 
she was when she asked -for assistance.” 

It may also be taken, as a settled rule that a mere towage service, or, 
as it is some times called, an ordinary towage service, mky, in consequence of 
supervenient danger,be converted into salvage service. The circumstances under 
which a# service of towage becomes superseded by the right to salvage is 
described in the case of the Minnehaha, (1861)^ 15 Moo. P.C., 133 ; Lush., 335. 
But the right to salvage may bo ^\ holly or partially forfeited by improper 
abandonment or by wilful misconduct or gross negligence on the part of the 
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salvors. In the case of the Atlas, (1862) 15 Moo. P. C., 329 : Lush., 518, it 
was laid down that such misconducfc must be conclusively proved by those who 
allege it in order to work a forfeiture. 

Bearing in mind these principles, which I have afcaW here in general 
terms, let lis examine the facts relating to these claims. But before proceeding 
further 1 think it would be desirable to refer for a moment to the chart which 
shows the channel up the river from the Sandheads to tlie entrance of the 
Gabtollah Channel. 

The distance between the Eastern Channel flight and Saugor, the place 
where the Drachenfels anchored on the 19th, is stated by the witnesses to be 
forty-five miles. The Pilot’s Ridge marked on chart A. is, 1 gatlier from the 
Imperial Gazetteer, 139-6 nautical miles from Calcutta via the Western Channel. 

Hunter in describing the estuary of the Hooghly below Kulpi, which is 
19-7 nautical miles below Calcutta, says thus: “The estuary of the Hooghly 
is famous for its^ dangerous and numerous sand banks, but they are subject to 
such great and rapid changes that any attempt at a minute description of them 
would be more mischievous than useful. The best known of them are the 
Gasper Sands and Saugor Sands. ” Leaving the Eastern Channel Light and 
passing the buoy between the Tntertnodiate and Eastern Channel Lights we 
come to the Saugor Sands. Further up is the Lower Gasper and further up 
again is the Upper Gaspei* : wo then come to the Middleton Sands and Long 
Sands. Bearing in mind [ 868 ] these places it would be as well to know 
exactly the width of the channel as described in the evidence. 

According to Mr. Kirkman the distance between the Lower Gasper and 
the Long Sand Light is 12 miles, and from the Lower Gasper Buoy to Middle- 
ton Sand is 6 miles. The width of the Channel between the Lower and 
Upper Gasper varies from 3 to H miles. At the Lower Gasper the available 
channel is about a mile, and between the Lower Gasper Light and the Station 
Buoy at the Upper Gasper, if I understand the evidence rightly, the channel 
is said to be ordinarily speaking half a mile or thereabouts. 

Captain Best in his evidence says tliat the vvidth of the narrowest part of 
the channel from the Lower Gasper to Saugor is about half a mile in places, 
and Mr. Kirkman says the most dangerous places along the route from the 
Sandheads to Saugor are to be found at the Gasper Sands, the Long Sands, 
the Middleton Bar, Middleton Spit and Saugor Flat. 

There is one other circumstance disclosed in the evidence which must not 
be overlooked viz., what is stated by Mr. Kirkman, that the Mood tide sotting 
towards Saugor runs north at the Lower Gasper Station Buoy awa\ from the 
Western Sands, but dead on to the Middleton Sands. 

At this stage I think I nia> also call attention to the evidence of the 
witnesses who speak about the dangers of the Hooghly and uhat they consist 
in. Two of the witnesses called by the proraovents state these dangers in 
explicit terms, and 1 do not think there can be any doubt as to their existence. 
Mr. Paine says the dangors'of the Hooghly are strong tides, cross-currents, 
constantly changing depths and generally intricate iiavigation and that the 
sands are constantly altering, some of them very rapidly. He is corroborated 
by several other witnesses and not ccntradicted in any respect by the other side. 

Keeping these facts as to the nature of the river in mind, let us see what 
was the condition of the Drachenfels on the 18th or morning of the 19th when 
she accepted the assistance of tfce Iluyhlt. As regards the condition of the 
Drachenfels herself it is worthy [869] of note, that although Captain Kennewig 
tries to represent the vessel as not wholly disabled he admits that she was only 
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partially under control. But the farit remains that she was 210 miles out 
when she discovered she had been disabled by the loss of her rudder, and it 
took her 5 days to make up thb 210 miles and get within reach of the 
pilot brig. 

Apparently she was first observed by Mr. Chase, who is totally unconnected 
with this case, and whose evidence 1 see no ground for disbelieving. 
Mr. Chase was struck by her movements which he describes in rather graphic 
terms. Ho says he remembers going as pilot on board the Aglaia in September 
1898 and seeing the vessel which afterwards turned out to be the Drachimfels, 
that he saw the DrachmfeLs before be went on hoard the Aglaia, that he 
observed something whicii struck liim as unusual. She was steering wildly, he 
wont down to her in the Aqtnia and wlion within hailing distance of her, he 
asked if he .should send out tugs to her and that the reply was they would first 
like to consult their own jiilot. They had no pilot on board at that time. He 
then returned to the pilot brig and reported tlie fact. He then towed down 
the pilot, Mr. Cox’s boat, to the Drachrufels, and Mr. Cox, before he went on 
board the DrachenfrU, asked him to send do\vn two tugs to him ; that on the 
way up he met the fliigiili at Saugor and gave her certain instructions. Later 
on he met the Retriever to whom also he communicated similar instructions. 
Ill answer to the Court he says, speaking of Drachenfeh, “ She was 1 think 3 
or 1 hours in sight long before the Agalaia came into sight. We saw" her masts 
opening out and closing in. We knew that she was steering a wild course. 
She was moving anything between E. S. E. and North ; yes it was her erratic 
movements whicli caused mo to go up to her. ’’ Then 1 asked him, if what he 
had said as to her not being under proper control, was an opinion formed from 
wliat he then saw of her movements. His answer is clear: “ Yes especially 
when we got near her, T did not want to go close to her. She was steering so 
wildly. I had to make a long circle and (!ome up behind her. That was her 
position in the open at sea, Her position in shallow water would be worse. ” 

Captain Kennewig denies that he told Mr. Chase anything with [870] regard 
to a tug or tugs. He says the only message or commission he entrusted him 
with was to inform the agents, Messrs. Graham k Co., that the Drachenfels 
had lost her rudder. On ^Ir. Chase’s testimony I have no doubt that Captain 
Kennewig’s statement i'^ not correct and that what Mr. Chase states is true 
and likely to be true. It is very likely Captain Kennewig did not like to say 
anything as to whether the assistance of a Lug or tugs was necessary, till he got 
his pilot on hoard, and it in evidence that before Mr. Cox got on board the 
Drachenfels he commissioned Mr. Chase to’sond down two tugs to the assistance 
of the Drachenfels. 8o far as the actual condition of the aclimjels is concerned, 
it appears clearly from the evidence of Mr. Chase, which is corroborated by 
that of Mr. Cox, the pilot. He states in examination -in-chief fcliat she was not 
manageable, and though cross-examined at considerable lengtli and with great 
ingpnuity he has stuck to the statement that the Drachenfels when he took 
her in charge was wholly unmanageable. He says he would not have attempted 
to go up to Saugor without assistance, and the expert evidence called by the 
liromovonts supports the view that it would not have been possible for the 
Drachenfels to work up the river without the assistance of a tug. 

, No doubt there is evidence on the other side upon 'which it is contended 
it was not only possible but would have been quite safe for the Drachenfels to go 
up the river without the assistance of the Ilngli by dragging her own anchor and 
working her own engines. Those are matters to which I shall refer later on. 

Assuming her condition at that time to have been as is stated what would 
be her position working up the river without any assistance. As I have already 
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pointed out, there are various places iu the river which are extremely luinf^erous. 
The statements of Mr, Kirkman as to their dangers have not been contradicted, 
although Mr. Bellew, who has come forward on the part of the Drachm f els, 
traversed a large extent of ground to some of which I think it desirable to call 
attention. 

The season of the year when these events took place was during the south- 
west monsoon, and the plaintiff’s witnesses state that S^.pternher is a moat 
uncertain month regarding the springing up of cyclones, storms and changes in 
the weather. Mr. [871] Bellow says he would regard October as the most 
treacherous month in the year. Whether October is more treacherous than 
September or vice versa is a question better fitted for discussion in some 
debating club than in a Court of Law. 

The question which I have to determine is whether there is any chance 
of the weather changing in September so as to expose a vessel in the condition 
of the Drachevfels to risk and danger. 

The chart, to which 1 have already loferred, is issued under the authority 
of Government, and the notes thereon may he referred to as authoritative. 
I find one note, which is worthy of attention, worded thus : “ Caution.— Owners 
of vessels are strongly advised not to risk their vessels laying at anchor await- 
ing orders at the Sandheads between the months of April and November 
inclusive. Vessels are recommended to go into Saugor roads, where there is a 
safe anchorage and telegraph station.” 

Apart from that note what are the facts wliich have been deposed to on 
both sides. Jn the first place T have the evidence of Captain Rest and 
Mr. Durham, who were on the Huqhh, of ^Ir. Cox, the pilot in charge of the 
DrachenfeJs. 1 have the evidence of several men from the jiilot service who have 
been cross-examined at great length, hut against whose testimony nothing 
bus been shown to suggest that they have given fcheir evidence with any 
interest in tlie case itself. One of them, Mr. Chase, saw the vtissel at the 
Sandheads. Mr. Kirkman has piloted the Drnchmfels before, and knows the 
capacity of the vessel. Ho and the others are thoroughly conversant with the 
dangers of the Hooghly and the dilliculties of navigation in it. I have also 
the evidence of a gentleman in Government service, who does not appear to he 
in any degree interested in the case. I refer to Captain Waller. 

On the other hand sevei al witnesses have been called on behalf of the 
Dracheni els, one of whom is Mr. Bellew, who is a pilot of long standing and 
experience, hut the manner in which lie introduced himself into the case 
or became connected with it, in my opinion, detracts considerabl> from the 
value of his testimony. The circumstances are detailed in his evidence, atid I 
shall not take up time by dwelling on them. Tt is enough to say [872] that I 
think learned Counsel for the promovents were not unjustified in their comment 
that his evidence should be accepted with considerable reserve and qualification. 
Captain Lardner was another witness on behalf of the Drachevfels. His 
experience of the river Hooghly is not very large. He was a long time ago in 
charge of a steamer for only three months as third 'ofllcer, and tliough he 
hazarded opinions on a variety of subjects, his cross-examination has led me to 
the conclusion that not* only was he a strong partisan, but that I cannot attach 
much weight to any of the opinions he has expressed in the case. 

With reference to Captains Ashby and Thomson T shall make a few remarks 
when 1 come to thajb part of the<;as6 to which their evidence relates. I shall 
only say here that they, to use their own language, did not pretend to have any 
knowledge of the river Hooghly, and w^hatever they said, they said with regard 
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to their own experience on those smaller rivers they mentioned, and in connection 
with those smaller tugs of which they had experience on those smaller rivers. 

So far as Mr. Bellew's statem'ents are concerned, to my mind they largely 
corroborate what has been stated by the export witnesses called on behalf of 
the promovents. In my opinion the promo vents’ witnesses — apart from those 
who were eye-witnesses to various facts — have given their evidence with great 
reserve and an absence of partisanship, and 1 think 1 may fairly place reliance 
on their evidence when I find that in many respects they derive corroboration, 
or, if not corroboration, support from what Mr. Bellew says. I shall explain 
what I mean. It was contended with considerable force that the Drachenfeh 
could have lain at anchor at the Sandheads with perfect safety ; that the 
weather was settled so to speak at that time . that a storm had prevailed for 
some days before, tliat is to say, from the 12th and had passed over, end upon 
Mr. Bellew’s statement it was said there was no prospect of a storm for a more 
or less definite period ; that not only could the vessel have remained there in 
safety, but she could, if she liked, have drifted up the river in the way Mr. 
Bellew and Captain Lardner suggest. Mr. Bellew, however, says this, that he 
would not have done that himself, if he could have got assistance ; when pressed 
hard as to why he would not, he said, he vrould not [873] like to have “fiddled 
about,” — that is his expression, — for a week or thereabouts. Whether he 
would have liked to do so or not is not a matter for me to consider now. 

The question for my consideration is whether ho in any way suggests that 
the ship in the condition in which she then was, did not require the assistance 
which she accepted and without which the other witnesses say she could not 
have got up to Saugor. 

Mr. Cox, whatever his mistake, as to what occurred at the Gabtollah 
channel, if mistake it was, does not. now at least appear to be in any way 
connected with the llughli or the Retriever, If any case of bias was to be 
urged against him 1 think foundation sliould have been laid for it in cross- 
examination, and, that not having been made, I think his evidence is not to be 
put aside without careful consideration. He says he would not have ventured 
up the river, if assistance was not fortlicoining ; and four other men, men who 
follow the profession of pilots on this river and who have to bring up vessels 
and who are presumably in a position which entitles their statements to credence, 
say, that it was impossible to bring up the vessel in the condition she was 
without the assistance which she received. Captain Waller, a Government 
servant, is express on that point and he says the same thing. 

Why am I, merely on the theorising of a gentleman who is intimately 
connected with the conduct of this case, to put aside the whole of this evidence ? 
But it is said the ship might have remained there and in safety. Again there 
is the evidence of tliese gentlemen to whom 1 have referred. The only evidence 
I have on the other side is that of Mr. Bellew, for that of Captain Lardner 
ddes not touch the point. He has never had experience at the Sandheads of 
September weather. Mr. Bellew speaks, and speaks throughout with so many 
qualifications and reservations, that it is only necessary to refer to his evidence 
to see that he is a witness, w^hose testimony requires to be read with the greatest 
scrutiny. The witnesses for the promovents state that at any moment a storm 
might have sprung up and put the ship in peril. They describe those risks in 
their evidence and I do not propo.se to refer to them in detail. Mr. Bellew 
says that a storm having just passed over he [874] would not expect another 
for a fortnight or so. That is a statement of a most indefinite character. 

Certain passages from a book hy some one named, I tliink, Marshall, were 
referred to, to tell me what would happen in September. I have no way of 
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testing the statements in that book. I can only say that the testimony of 
the witnesses called and examined in Court are, to my mind, more reliable 
and .of far more use than hypothetical statements in a book, the authority of 
which is uncertain. But Mr. 0*Kinealy*& contention is that the ship when at 
the Sandheads was not in Jtny imminent danger, so as to entitle the tug to 
salvage reward. 

In the cases of the Charlotte, (1848) 3 W. Robinson, 68, and th (3 Albion^ 
(1861) Lushington. 282, it is laid down that it is not necessary that the distress 
should be actual or immediate or that the danger should be imminent and 
absolute. It will bo sulhcient if, at the time the assistance is rendered, the 
ship has encountered any damage or misfortune which might possibly expose 
her to destruction, if the services wore not rendered. And in the case of the 
Chetah, (1868) L. R., 2 P. C., 205, which was strongly relied on for the 
impugnants, whore also anotlier vessel had acted as a rudder steering the 
disabled vessel from astern, though the Chetak was in no imminent danger — on 
which ground the high salvage award given by the lower Court was reduced, — 
the Privy Council held that there was considerable risk to the vessel salved 
which would entitle the salving vessel to remuneration. The facts are thus 
stated in the report: Tho Chetah had on the 17th of March 1867 whilst on a 
voyage from China to London met with an accident to her rudder whereby she 
was disabled. The master and crow constructed a jury rudder, but before they 
had fixed it she was fallen in with by the schooner Annie Grant, and with her 
assistance the Chetah arrived off Waterford on the evening of tlio 27th of tho 
same month. Tho Chetah was sailing with the Annie Grant astern and steering 
her from behind. Dealing with the claim of the Annie Grant their Lordships 
say as follows : “After the most careful consideration of circumstances upon 
which the claim of the Annie Grant is founded and with an anxious desire 
[876] that the salvors should receive not merely a fair but a liberal remunera- 
tion for their services, their Lordships liave come to a conlusion as to the value 
of the services rendered widely differing from that of the learned Judge of the 
Court of Admiralty.” Then they say that the Chetah was not in that degree 
of peril which the learned Judge supposed, that “ she had indeed lost her rudder 
hut this loss might have been supplied by some temporary expedient for which 
there were materials on board. The most important element in a claim for high 
salvage reward, viz., the imminent peril of destruction of the vessel to which 
assistance is rendered is therefore wanting in this case.” But they go on to 
add ; “That the Chetah was rescued from a situation of considerable peril by 
the exertion of tho master and crow of the Annie Grant and by the application 
of proper moans for securing her safety at a time when, being crippled by the 
loss of rudder, she would most probably, if not inevitably, have been driven on 
shore there can be little (if any) doubt, and the services of the Annie Grant 
have, therefore, been the means of saving very valuable property from 
impending destruction. Tliat they are entitled to a high salvage reward it is 
impossible to deny^* 

In the case of The Albion, (1861) Lushington, 282, the possibility o£ 
danger was taken into consideration. 

Similarly, in two cases in the Supreme Court , here, in one of which the 
learned Judges carefully avoided using the word danger as being ambiguous, the 
risks arising from the possibility of bad weather were taken into consideration 
for the purpose of judging whether the services were in the nature of salvage 
or otherwise. 

Bearing in mind then the risk of a change in the weather to which I have 
referred, and the consequences which might have resulted to the Drachenfels in 
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the condition in which she was, if she had remained there during bad weather, 
1 proceed to deal with the mode in which the work of steering the Drachenfels 
up the river was performed by the Hiighli. 

The work commenced about 2-30 A.M., ai^d according to the evidence of 
the Hughli \va8 interrupted about 9 A.M. somewhere about the Lower Gasper 
by the parting of the hawser which [876] fastened the llughli to the Drachen- 
Jeh. According to Captain Kennewig and his witnesses the parting is said to 
have taken place about daylight. The reason of this divergence seems to me 
|)erfectly clear. If the parting was at daylight it must have taken place some- 
where where the channel was very wide and there would be no risk of their 
coming to grief. If it parted about 9 A.M. it must have occurred as is alleged 
by the llaghh somewhere near the Lower Gasper Light and admittedly in a 
dangerous place and in a narrow channel, and it seems to me it was with that 
object that Captain Kennewig puts the parting of the hawser at daybreak, and 
denies the statement of the llughlis witnesses that it was three hours later. 
That the evidence of Captain Kennewig and his witnesses ‘must he viewed 
with considerable suspicion is clear from the entries appearing in his logs, 
especially the rough log, and other circumstances to which I shall refer 
presently. 

Captain Best, Mr. Durham and Mr. Cox all swear that the hawser parted 
about 9 A.M. as already stated, somewhere near the Lower Gasper. Both Best 
and Cox say the operation throughout the journey from the Sandheads to Saugor 
was attended with considerable difficulty, and that in the course of it both 
vessels vvero exposed to great dangoi. Captain J5est says he had to steam out 
sometimes broad on the cort quarter, sometimes broad on the starboard quarter 
and sometimes amidships in order to DraoJicnfch and that the hawser 

was carried away, because the Drachenfels gave a heavy steer and he tried to 
straighten her up. According to Captain Kennewig the hawser parted first 
because it was rotten and secondly because no_chafing gear was put on in time. 
Captain Best and Mr. Durham say that chafing gear was used from the outset 
and that the hawser w^as not rotten and Mr. Cox says no complaint was made 
regarding the hawser being rotten nor did he perceive it to he so. My own 
impression is that the charge about the condition of the hawser was an after- 
thought and made to minimise the value of the services rendered by the Hnghli. 
So far as the difficulty and dangers of navigation are concerned, Mr. Bollew says in 
his opinion there would be no danger or difficulty, if the work was done with skill 
and care. According to him, therefore, care aod skill would bo needed for the pur- 
pose [877] of avoiding the dangers. Whatever the elTect of his statements may 
be, the evidence of the other witnesses clearly shows that having regard to the 
nature of the channel and the other facts to which 1 liave referred in connec- 
tion with the navigation of the river Hooghly, the work performed was not of 
an ordinary kind, but was attended both with danger and difficulty and, if I 
ma'y rely on that testimony, that it was porforined with skill. Again I refer to 
the evidence of Captain Waller. It appears that this is the first case of the 
kind, viz., of steering with the tug astern on the Hooghly and it was successfully 
performed. In considering the question whether the service was of the nature 
of salvage service, the rieks of navigation, the difficulty under which it was 
performed, and the danger in performing it have all to be taken into considera- 
tion. It is contended that the work w’as merely towage work. The distinction 
between* towage and salvage has been pointed out in a number of cases in which 
the Judges have held that where the ship is in a normal condition and nothing 
more is needed than expedition or acceleration of progress, that is towage. 1 
refer especially to the case of The Jubilee^ (1879) 42 L. T. B., 594. In the ease 
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of The Reward^ (1841) 1 W, Robinson, 174, it was also contended that the 
service rendered was mere towage. In that case the vessel had lost Uvo of her best 
anchors and cables and the starboard end of the windlass and the bulkhead had 
been carried away. The learned Judge who decided that case said : “ I apprehend 
that mere towage service is ftonfined to vessels that have received no injury 
or damage and that mere towage reward is payable in tiiose cases only, where 
the vessel receiving the service is in the same condition she would ordinarily 
be in without having encountered damage or accident,” and the services w^ere 
remunerated as salvage. 

In my opinion the services rendered by the flughli Jielped in rescuing the 
Drachenfels, which was in a disabled condition, and being rudderless as she 
was, was exposed to risk, if she lay there at anchor, and which was unable to 
work up the river without assistance — from a position of risk and brought her 
into a position of comparative safety. The impugnants not satished with 
denying the principal facts on which the iluqhli bases her claim [878] for 
salvage reward- went into a variety of matters to show that tlie work done by 
the tug was improperly performed. It was suggested that instead of using one 
hawser of 75 or 80 fathoms she should have used two of 35 fathoms eacli. No 
question was put to Captain Best in the course of his cross-examination, which 
exteiids over 77 pages of printed matter, regarding this contention. No doubt 
when Mr. Cox was examined he was questioned wliother it would not have 
been better, if two hawsers had been used. He said “ No ” and ho gave his 
reasons and I accept those reasons. 

Captains Ashby and Thompson spoke of two hawsers being used on various 
rivers in Kngland and the continent, but they have no experience of the river 
Hoogbly, and it is admitted by Captain Lardner that instead of the 7-inch 
hawsers used on those otlier rivers, 18-inch hawsers are in use on the river 
Hooghly. To expect that an 18-inch hawser should be slackened out and 
hauled in from time to time is, I judge from the expert evidence, absurd, and I 
see no reason to suppose that what Mi*. Cox states is not well founded, namely, 
that the proper mode of steering the vessel was adopted in this case. 

It was suggested that, if sliorcer and double hawsers had been used there 
would have been loss sheer. This contention again has been answered by the 
witnesses for the promovents, Mr. Cox shows what would have happened 
and so do the other witnesses, especially Mr. Kirkrnan. Tliese objections, 
no doubt, helped in prolonging the case, but to my mind they were absolutely 
useless in rendering any assistance to the Court to arrive at a conclusion 
whether the promovents are entitled to salvage reward or not. 

With these remarks I proceed to the other part of the case. 

From Saugor to the Gabtollah Channel where the Drachenfcls grounded is 
said to be 8 or 9 miles. The Gabtollah Channel is described by some of the 
witnesses to be equally dangerous with the James and Mary or at least coming 
next to it. The shoals and sands are shifting there as throughout the wftrst 
part of the Hooghly. According to Captain Best the buoys on the eastern 
side of the channel serve to mark the edge of the channel in some way, hut the 
sands jut out from the line of buoys. This evidence was elicited in cross- 
examination and 1 do not find it [879] contradicted.* The sands are so shifting 
that they require continuous watching and sounding, and Mr. Bellew says 
that the soundings taken from time to time do not give any true indication of 
the water at the different places. That in brief is the state of the Gabtollah 
•Channel. 

That channel is usually entered by one of three tracks ; No. 3 is said to 
be the best for ships of high draught, No. 2 is the next best, No. 1 is not used 
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for ships. All thesa things have to be kept in view by vessels going up that 
channel. 

It is in evidence that on the ‘morning of the 20th under the orders of 
Mr. Cox the flotilla made up as mentioned before and being about 98 feet in width 
started from Saugor to enter the Gabtollah Channel. A controversy has raged 
about the hour at which the flotilla started and we have heard a considerable 
amount of examination and cross-examination as to the proper time at which 
it ought to have started. Mr. Cox says it was the proper time ; Mr. Bellew 
does not venture to say it was not a proper time. Ho admits that the pilot 
was justified in starting at that hour, but ho says : “ Though I would have 
been tempted to start at that hour 1 would not have done so.” It is diflScult 
to understand l.is exact meaning, but I find there is no reason for saying that 
the hour was not proper. According to Mr. Bellew himself the water in both 
No. 2 and No. .‘i tracks was more than sufficient for vessels of the draught of 
the Draclienfels. The tugs were working their engines ; it is not necessary to 
consider at what speed they were working them. The iJracheriJcls as arranged 
was not working her engines. 

It appears that after tlie Gabtollah Channel was entered, a British Indian 
steamer coming the other way passed the flotilla and very shortly thereafter 
the Drachenfels struck. At that time the tide was running very strong and 
almost right across the channel in a north-easterly direction. Mr. Cox says 
the accident was due to his striking on a lump. A battle has raged round this 
question of the lump also. Captain Waller says he did not find a lump where 
it is suggested the iJtachenfels must have struck. After striking on the lump 
Dr sand or grounding somewhere, the steamer according to all the witnesses 
went [880] over the sands and took up a position some 1,200 feet to the oast 
of the eastern edge of the channel. To my mind whether the vessel struck on 
d lump or was drifted away, as is suggested by Mr. Bellew, by the action of 
the tide and in the endeavour to avoid the British India steamer, out of the 
exact track she ought to have kept, is unimportant. The question is whether 
the masters of the tug were in any degree responsible for the mishap that 
took place either as to the time of starting or the navigation of the channel or 
otherwise. It is in evidence that the time of starting is absolutely at the 
discretion of the pilot. It is suggested that the accident would not have 
occurred, if the pilot had altered his helm in sufficient time. I do not wish to 
say anything that would imply any error of judgment on the part of Mr. Cox 
but, assuming that he did not in siiflicient time alter his helm, is there 
anything to suggest that the captains of the tugs were in any way to blame or 
that they abstained from bringing anything to the notice of the pilot, which 
they should have brought to his notice. The lead was going the whole time 
and, if I read the evidence aright, there was no deficiency of water found. 
It is contended that the tug masters ought to have kept in view the 
leading marks and the buoys, and to have seen that the pilot was keeping 
in No. 3 track. It is proved beyond a shadow^ of doubt that‘that is no part of 
their duty. They had their own work to attend to and to obey the orders of 
the pilot. If from any miscarriage of his orders any mishap had arisen, they 
would have been justly fesponsible. Mr. Bellow does not say it was their duty 
to keep on the lock out and to guide Mr. Cox in the navigation of the vesseK 
Admittedly it would be impossible to give the charge 6f this flotilla to threa 
different persons. Mr. Bellow admits that Mr. Cox, from what he knows 
of the nian, must have been alive to the whole situation, and that he cannot 
suggest that any useful purpose would have been answered by his saying what 
he. after some pressure in cross-examination, stated he woiild have said to tba 
pilot in spite of the rebuff which he would have anticipated. 
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Taking all the circumstances into consideration 1 find that nothing* is 
brought home to the masters of the tugs to suggest that they left undone anything 
they were bound to do or did any-[881]thing which they ought not to have 
done, which led to this result. It is not even shown that the course which was 
being pursued was not the right course. Various hypothetical suggestions are 
made that, if they had kept this and that in view they would have known, which 
way the flotilla was going, but nothing of any tangible character has been proved 
to justify my holding that there has been any negligence or misconduct on 
the part of the masters of the Eetriever or the Hughli, After the vessel 
grounded and took the first roll she appears to have righted herself — even Captain 
Kennewig admits this — and after one or two other rolls she grounded fast. 
At this stage we have an independent witness on the scene. I refer to Captain 
Waller. He was at Kedgeree on his boat the Tigris. Kedgeree is about 38 
nautical miles south of Calcutta. He came down towards the Drachenfels 
and saw her position. He describes how she was fixed there. He saw both 
the tugs not far-off from her. The Hughli and the Eetriever say that after the 
first roll most of the fastenings gave way, that there was apprehension of serious 
risk to both of them, so they severed the connection and cleared ofl', and that, 
after clearing the wreckage, they came back to the assistance of the Drachenfels. 
There was no abandonment of any kind on their part up to that stage. The 
Hughli says that her being on the port side of the Drachenfels to some extent 
contributed to her not capsizing at the first roll. Whether she did or did not 
is a matter of little moment in the decision of the case, though that also has 
formed a matter of long examination. 

I myself am inclined to think from the expert evidence on behalf of the 
promovents that the Hughli must have contributed to some extent in keeping 
the Drachenfels from capsizing, but whether she did so or not is, to my mind, of 
small importance. Captain Waller saw both these vessels close to the Dra- 
chenfels. He saw the Hughli attempting to pass lier hawser to the Gorman ship 
and fail. As regards the Eetriever' s attempts to pass a hawser there can be no 
doubt and it is not disputed that she did try to do so ; but the coming back of the 
Hughli to the Drachenfels and her endeavours to pass a hawser has been denied 
by Captain Kennewig and his witnesses. That the Hughli did come back 
and did attempt to pass the hawser has been conclusively [882] established 
and I must say 1 was astonished to see that so much time was taken up in the 
cross-examination of Captain Best on that point. 1 utterly disbelieve Captain 
Kennewig’s denial. 

The attempt of the Eetriever was made first and Captain Arden says that 
it failed entirely, because no one on the Drachenfels was prepared to put out a 
line to take the hawser in. He is corroborated by Mr. Cox. On the other side 
is the evidence of Captain Kennewig alone. I am inclined to think, accepting 
the view suggested by counsel for tlie Drachenfels, that the denial of Captain 
Kennewig regarding the HughlVs attempt was due to inattention. But it shevrs 
that the accident had wholly demoralised the men on tlie Drachenfels, and that 
they were not ready to do anything to help themselves and were not ready to 
take in the hawser brought to them by the Eetriever. • This attempt therefore 
failed Just at the time when Captain Arden ws^s taking in his hawser, the 
Hughli came up and appears to have anchored between the Drachenfels and the 
Betnever and then shifted her position again to a more appropriate place as 
described by Captains Waller and Best and Mr. Cox ; she then sent out a boat 
with a hawser for the purpose of passing it to the Drachenfels. Captain 
Best describes the dircum stances* connected with it in his evidence. I will refer 
first to Captain Waller’s deposition on this point. At page 17 be says : I 
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coi!i]d not tell how far the Hughli was from the Drachenfels when I first saw 
them. The two tugs were moving, when I first saw them, I thought they 
were manoBuvering to get to her. When I saw her aground T thought the tugs 
were going to her assistance. There was a heavy rain squall and I could not see. 
I first saw the Drachenfels and the tugs after thti rain squall. After I got up I 
was able to judge liow far the tugs were from the Drachenfels. When I got up 
to the Drachenfels the Hughli was, I should say, 700 to 800 feet from the 
Drachenfels, I saw the Hughli go up to the Drachenfels and drop her anchor. 
Before that I could not see what she was doing. After that T saw she was trying 
to pass her hawser to the Drachenfels. Tliore was a tow boat there, and I 
could see she was trying to get her hawser across. T was watching the 
manoeuvre. I was 'iOO or 400 feet from the lluphli on the other side. I saw 
[883] the boat, having a cross tide, could not fetch the ship with the amount 
of line she had out. The cross tide was setting her about N.N.E. It was 
away from tho Drachenfels. Tiicy were paying out the hawser on board. 
The tide caught the hawser and drove it under the Hughli and^ it caught the 
propeller. ’ ’ 

Captain Best and Mr. Durham describe what happened so far as they 
saw. Captain Arden also speaks to tho incident. Just then there was some 
movement on board the Hughli which led to the fouling of the starboard pro- 
peller. Captain Best in hia evidence says at page 17 : — “ We slacked away 
the line and the boat rowed towards the steamer, towards the Drachenfels and 
got very near the Drachenfels, until the line was all out. Then wo paid the 
wire hawser out, attached to the tow line to which the small wire was attached 
as well. They did not fetch the ship. They might have thrown a rope to the 
boat from the ship, but they were not plying much attention. Anyhow they 
did not do it.” 

Q — Then what happened ? 

A. — “ After that the wire got foul of the starboard propeller of tho Hughli.'* 

Q . — What caused that? 

A. — “ The wire being so heavy it went right down. The boat could not 
take the wire out. The coils of the wire from the coils on deck would not open 
out straight, there being no strain on it, and the wire being heavy sank and 
fouled the propeller.” 

Mr. Durham in his evidence says that he was attending to the paying out 
of the hawser and that it was some movement by the tug which led to the 
mishap. In answer to the Court in answer to 4;lie question “ Having regard to 
the position of the tug to the Drachenfels, would that bo the right position to let 
out the lino? ” Ho said ; " In my judgment that was the right positioiv” If 
the starboard propeller was going astern there would be risk ; knowing the 
starboard propeller was not going at that time there was no risk or danger.” 

Captain Waller in answer to the following qu(3stion. “ When [884] you 
saw* the boat taking the hawser across to the Drachenfels wlis there anything 
you saw that it did in connection with the liawser that was wrong? ” he said, 
“ No,” and then he went on to add that the only possible way of conveying 
the hawser from the Hughli to the Drachenfels was by a tow boat and that 
the fouling of the propeller was the fault of no one and he puts it down to the 
strength of the current, Mr. Cox says it was not a necessary consequence of 
the mancruvering that took place that Liie liawscr fouled tho propeller. After 
the propeller was fouled. Captain Waller and the others say it was impossible 
for the Hughli to render any assistance and so she came up to Calcutta. 

The contention on the other side is that tlie fouling ul the piopeller was 
the fault of the Ilughlt. 
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Upon a careful consideration of the evidence I have come to the conclu- 
sion that the view expressed by Captain Waller is correct ; that it was the 
iault of no one but a pure accident owing k) the action of the tide taken perhaps 
with the mana^uvering for the purpose which Captain Best mentions. 

Then it is in evidence that after the Retriever liad left tiie place in order to 
haul in her hawser the Drachenfeh put up a signal asking her not to abandon 
her. This signal was hoisted after she was on the sands and when the captain 
saw the tugs going away. 

The position of the Drachenfeh that time, according to Captain Waller 
and all the witnesses-- both those present and the experts— seems to have been 
one of considerable danger. Captain Waller says he hoardr3d the Drachenfeh a 
1-40 ; she had a heavy list then to starboard. He could not state the extent 
of the list, bub she kept going over as the tide fell, llis vessel was hang- 
ing by the Drachenfeh. She was 400 or 500 yards ofT. Mr. Cox being asked ^ 
if there was any danger to the Drachenfeh being hard and fast, says: “Yes 
in danger of bruiiking her hack.” 

Asked as to the position of the Drachenfeh in the afternoon ho said : “The 
list was gradually getting more and more with the ebbtide. The sand was 
gradually working away from her starboard side and giving her a bigger list ; ” 
and :.hen he describes the various steps taken to get away from the ship. “ The 
[885] sickmen were taken on hoard the Retriever. As tlio list went on 
increasing, it was deemed advisable to remove the men. One sick man went 
in the boat with me, when I went to the Retriever.'' 

Mr. Bel lew stated that there was no danger of capsizing though there 
might be other dangers ; but, if his evidence is carefully analyzed, it will he 
Been that ho also, like Captain Fjardner, was forced to admit that the Drachenfeh 
was in a position of great peril at that place, so much so that Captain Waller, 
a witness wholly unconnected with the case, says he advised both the captain 
nnd the pilot of the Drachenfeh to leave the vessel, and that the captain of the 
Drache?ifeh did as a matter of fact send over two sick men he had on hoard — 
one to the Tigris and the other to the Retriever — and a great portion of his 
belonging.s ; and although Captain Kennewig suggests the lascars and the crew 
loft without his express sanction, I have no doubt on the evidence that that is 
not true. That they were allowed to go by him in consequence of the danger 
to which the ship was exposed is perfectly clear. 

Mr. Cox details conversations with Captain Waller and Captain Arden as 
to the attempts to float the ship at night and he says they all came to the 
conclusion it would he most dangerous to make any such ende^avour. Captain 
Arden details a conversation with Mr. Cox regarding the showing of a blue 
light on the Drachenfeh wdiich he would take as a signal to him that all the 
men on board the ship had loft and that, on seeing that light if the ship 
capsized, he would not make any attempt to save the crew from drowning 
Mr. Cox corrobofatos that statement. Captain Kennewdg denies it, and ^ays 
he was not told about any such arrangement. He admits, however, ho did as 
a fact go over with all his Eur(»pean crew to the Tigris, hut says, later in the 
evening he returned to his vessel with some of his men and that when the 
water rose he made an attempt to float tho vessel and he showed a blue light 
and whistled to indsice the pilot, who was on the Tigris, to return to the 
Drachenfeh. He denies various other circumstances deposed to by Captain 
Arden, Mr. Cox and Captain Waller. It is material now to consider what 
Captain Waller says at page 6 (evidence taken on commission). 

At the time the captain was leaving with these 5 or 6 men [886] both 
the pilot and I advised him not to go on board. We told him why, for fear of 
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(ihd vessel capsizing. That was why he took the anchor to anchor the boat 
close to the ship. He took the light, the anchor and the awning, because he 
wanted to keep a watch on the ahii>. He said he wanted to keep close to his 
ship. He said ho was going to anchor near her to see that no one would take 
the ship, that is to see that no one would go on hoard and claim her. In my 
opinion there was no chance of getting the ship off that night .... 
I said you can’t do anything with her to-night. The pilot said the same thing. 
He said he could not do anything that night. The captain did not say any- 
thing to the effect that he hoped to get her off that night or that there was 
any likelihood of getting her off that night. I did not hear the captain ask 
the pilot to go along with him. The crew of the Drachenfels remained on board 
my vessel the whole of that night. The ship’s boats were lying astern of mo 
all night with the exception of tlie one boat the captain went away in. I saw 
a blue light that night between 12 and 1 o’clock. It was burning on board 
the Drachenfels/* Asked his reason for thinking that they could not get the 
Drachmfels off that night he said : “ It was dirty weather; she^ could not have 
got off without the tug and the tug, if she had come that night, would most 
likely have got aground herself. It was a dark night, very dark and rainy 
with occasional squalls.” 

I need not refer to Captain Arden’s evidence. They all sw’oar it would 
have been most dangerous to have attempted to float the ship that night, and 
beyond that Captain Arden and Mr. Cox both say there is a Government rule 
against anything of that sort being done at night. Mr. Belle w admits the 
existence of this rule, but he says in spite of it ho would have made the attempt 
on the ground that necessity overrides all rules. Putting aside the evidence 
of the other pilots — men of as great experience as Mr. Belle w — that it would 
not have been safe, I have the testimony of Captain Waller who was on the 
spot, who knows the place and the kind of weather and the difliculties of the 
situation and who says that it would not only have been difficult, but dangerous 
to attempt it that night, I think I ought to accept the story of the arrange- 
ment to which Captain Arden and Mr. Cox have deposed regarding the showing 
of a blue light. 

[887] Whether any attempt was made by Captain Kennewig on that 
night to float his ship or not, I am satisfied on the evidence of Captain Waller, 
Mr. Cox and Captain Arden that there was no change in her position the 
next morning. There is no reason suggested why I should disbelieve Captain 
Waller when he says he found her next morning in exactly the same place. 

Mr. Cox says that next morning at flis suggestion Captain Kennewig 
signalled to the Retriever to come within hailing distance which she did, and 
that, after considerable rnanenuvering, she got into a proper position, passed 
the hawser and pulled the steamer off. Captain Kennewig says : — In ray 
opinion, if the Drachenfels had not wmrked her engines in the way she did, 
she would not have got off on that occasion.” In other words his case is that 
very Jittle assistance was rendered by the Retriever, On” the other hand I 
have the evidence of Captain Waller and Captain Arden who say that the 
Drachenfels could nob have got away from that place without the help of the 
Retriever. He says, “ She would have broken her back or capsized ”. Captain 
Waller goes further. AskecJ “ In your opinion was the Retriever's position on 
the sand, when she got into position for towing, a position of danger?” He 
answered She was putting herself very close to the sand. I think she was 
running a* danger, running a risk, her stern getting aground. The consequences 
might have been that she might have lost her rudder or her propeller. Yes, 
the Retriever succeeded in passing a hawser to the Drachenfels on this occa- 
sion and commenced towing. I don’t remember at what time she commenced 
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twing. The Drachenfels wfis nearly upright when the Betriever began towing. 
1 could not say at what angle; she was nearly upright. She had a slight list 
to starboard still. I was then about 1,000 feet away from her at that time. 
She never changed her position at all from the early morning. She never 
moved until the tug pulled hbr.” Asked, “ In your opinion was the position 
of the Dracheiifels on the 21st a position of peril and danger He says 
Yes.'* Asked “In your opinion could she have come into the channel with- 
out the assistance of the Betriever T' He answered “ No, never. It was im- 
possible.” He was cross-examined at considerable length, but he adhered to 
his opinion. The same view is expressed by the other witnesses for the pro- 
( 888 ] movents. Mr. Bellew suggests she could have remained there, until 
the spring tides set in again, by which time cargo boats would have been sent 
down and the ship could have been lightened, Ilis cross-examination shews 
the danger to which cargo boats, if forthcoming, would have been exposed. 
I have, however, very little hesitation in holding upon the evidence, 1 have 
referred to, thaj; the Drachenfels would before the next spring tides have 
broken her back, capsized, or, as Captain Larduer says, gone deeper into 
the sand. 

The next question which 1 have to consider is whether the Betriever in 
perfouning her work exposed herself to danger and whether it was performed 
with skill under difficulties. 

Captain Waller describes the difficulties to which the Betriever was expos- 
ed, and he mentions the dangers to which she subjected herself. 

Mr. Paine (who was not present, but was called as an export) corroborates 
him. I need not refer to the evidence of Mr. Cox and Captain Arden. 

Regarding the skill requh'ed for the work, Captain Waller says it was the 
best bit of towing he had over seen. Mr. Kirkman, a witness of considerable 
experience, says the same thing. Mr. Paine says in cross-examination that 
he does not think the Drachenfels rendered any material assistance to the 
Betriever in pulling her off, and that in his opinion the tug could havo got 
the Drachenfels off without any assistance from lier as the Betriever had 
reserve speed. 

Having regard to all those circumstancos 1 hold that tho work performed 
by the Hughli was of the nature of salvage and that she is entitled to salvage 
reward for the services she rendered ; and that tlie services rendered by the 
Betriever on the 21st were of a meritorious character. 

The only question that remains for me to consider is what would be a 
proper award to make in the two cases. 

The Hughli asks for 5,000 and in her demand she includes £ 100 for 

towage on the 20th. 

• 

This towage was undoubtedly not ordinary towage. All tho witnesses 
describe it as of a dangerous character and there can ho [889] no question 
that it was of an extraordinary character, but it is unnecessary to go into 
this further, for I think it would be convenient to assess tho reward generally 
so as to include the services rendered on the 20th as well as the compensation 
for the damages suffered. 

To refer tho question of damages to the Registrar would be only putting 
the parties to unnecessary expense, I think, giving the case my best considera- 
tion, that Rs. 20,000 to tho Hughli to cover everything would be the most 
appropriate award. As regards tho Betriever she has already obtained various 
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sums for fcowaj?e services and the damages done to her. I think a sum of 
Es. 30,000 would be the most appropriate sum for her. 

The work occupied only a short time, hut shortness of service has often 
been taken as shewing extraordinary skill and lg.bour. 

I assess the remuneration on the value of the ship Drachenfels^ its cargo 
and freight which lias been agreed to pay the parties to come to Rs. 7,28,000. 
I also keep in view the respective value of the Hughli and the Retriever, 

I have been addressed on the question of costs by counsel for the Huqhli 
and the Retriever on the one side and Mr. (fKineaJy on the other. The 
plaintiff’s counsel applied that I should give costs under the schedule relating 
to Vice- Admiralty actions, hut it is clear upon the practice of this Court since 
the case of tlie Dacca, (un reported) decided by Phear, J., in 1875 and which 
has been consistently followed in all subsequent Admiralty actions that costs, 
will be given on the ordinary scale provided for in the rules in accordance with 
the Civil Procedure Code. Sale, J., in the Falls of FAirich, 1. L. E., 

22 Cal., 511, gave costs on the ordinary scale and I propeJso to follow tha 
same course. 

The plaintiff’s counsel contend they are entitled to separate costs. 
Mr. O'Kinealy contends they are not so entitled especially in view of the con- 
solidation order of the 15th of October 1898. I have carefully considered the 
order made by the learned Judge on the application of the Drachenfels for the 
consolidation of these two matters, and I am of opinion that that order was 
made, [890] as it was asked for, with the object of avoiding a double set of coats 
to the irnpugnants. It was never intended so far as 1 can gather from the words 
of the learned Judge, and his remarks to Mr. Orr, that the conduct of the tw^o 
actions should be given to one set of promovents. In the order of the 15th of 
October as well as of the 17th of May, both promovents are allowed to cross- 
examine the witnesses separately, and having regard to the course which the two 
actions have taken, both in the examination of the witnesses before the Commis- 
sioner as well as in Court, it would be hardly justifiable on my part to give 
only one set of costs. Mr. Best was cross-examined by the irnpugnants, as 1 
pointed out before, at extraordinary length. 1 am forced to make this comment ; 
not satisfied with one answer, counsel returned to tlie charge over and 
over again. 

The irnpugnants raised every possible objection against the claim of the 
plaintiff, the result of which has been an inordinate prolongation of the bearing. 

1 think this is a case in which 1 am bound to give separate costs, and 
T do so. 

The learned counsel for the irnpugnants said that the claims of the 
promovents were exorbitant. In one case Rs. 84,000 w^ere asked for, and in 
the other over a lakh and as the Court has now awarded in the case of the 
Hn/jhli one-fourth of that claim, and in the case of the Retriever one-third, I 
ought to follow the precedent as laid down in the case of the Champion, (1889) 
I. L. R., 17 Cal., 84, in which the Appellate Court directed that all costs 
incurred by the irnpugnants for giving security should he deducted from the 
costs, and I am informed that in this case the Chartered Bank gave the Bond. 

«On one side it is contended that the plaintiffs would *not accept the security 
offered by Graham & Co. That is denied. I am not in a position to judge which 
statement is correct. Had the position been exactly similar I might have been 
induced to follow the case of the Champion, (1889) I.L.R., 17 Cal., 84, but in the 
present case I find there was no tender of any kind. I find also that Captain 
[891] Kennowig denies every circumstance connected with the plaintiffs* 


12ia 



In re THE STEAMSHIP “drachenpels” [1900] l.L.R. 27 Cal. 891 

claims and I have found that in every particular he has been, to put it mildlyi 
telling untruths. 

No doubt the plaintiffs have appraised their services at a higher figure 
than I have, but it does not follow from this that their claims are exorbitant. 
Keeping in view the deliberate and obstructive conduct of the captain of the 
Drachenffils, I think it would be only fair to give the plaintiffs the costs which 
have always been awarded in these Admiralty cases, that is on scale 2. I 
may mention that in the Falls of Fttnck, (1894) I. L. R , 22 Cal., 511, the 
claim of the Chusan was 40 per cent, and Sale, J., only gave 10 per cent, and 
costs followed. He also gave the Warjen Hastings much less than she asked 
for. Ho allowed her costs of hearing and other costs which had been incurred 
by her separately. 

The plaintiff’s counsel urge that, considering the length of the trial and the 
number of experts called on account of the objections raised by the Drachenf els 
as to the risks she incurred and other questions which she raised, the Court 
ought to give special directions. I appreciate that argument and think it would 
only be right to give the directions in the terms of the rule. 

I hold that the fees ordinarily allowed under Rules 10, 14, 16 will not he 
sufficient to indemnify the plaintiffs against the costs incurred by them, and I 
accordingly direct that the Taxing Officer should exorcise his discretion in 
allowing the costs under these heads on the special scale. I also leave it to 
him to say what amount sliould bo paid to the expert witnesses, us 1 have 
nothing before me on which I can decide this question. 

The plaintiffs are entitled to reserved costs including the costs of the 
commission, except as to the adjournment of the 27th July. The Hughli is to pay 
the costs of the Retriever of and incidental to that application for adjournment. 

Attorneys for the tug llughli : Messrs. Orr, Robertson and Burton. 

Attorneys for tlie tug Retriever : Messrs, l^ngh and Co. 

Attorneys for the Steamship Drachenfeh : Messrs. Morgan and Co. 


.1211 



l.L.R. 27 Cal. 892 laldhabi singh &c. v, 

[892] CRIMINAL REVISION. 

The 2Sth and 29th March and 7th and 14th May, 1900, 

Present : 

Mr. Justice Prinsep, Mr. Justice Ameer Ali and Mr. Justice Stanley. 

Laldhari Singh and others (isfc Party) Petitioners 

versus 

Sukdeo Narain Singh and another (2nd Party) Opposite Parties.’' 

Ownership of land, dispute as to — Collection of rents — Zemindars and tenants 
versus rival zemindars and tenants — Necessary parties to proceedzngs under 
s. 145 of the Code of Criminal Ptocediire —Parties concerned, meaning of — 
Omission to add necessary parties — Addition of parties during proceed- 
ings — Revision and alteration of character of such proceedings by 
succeeding Magistrate — Jurisdiction of Magistrate — Revision, 
power of High Court to interfere — Code of Criminal 
Procedure, ss, 145, 420 — Charter Act 
(24 and 25 Vic, c. 104), cL 15. 

The words in s. 145 of the Code of Criminal Procedure, “ parties concerned” in a dispute 
do not necessarily mean only the parties who are disputing, but include also persons who are 
interested in or claiming a right to the property in dispute. It is the duly of the Magistrate 
on the materials before him to ascertain so far as he can, who are the persons interested in 
or claiming a right to the property in dispute and to give notice to them all, so that the whole 
matter so far as his Court is concerned, may be disposed of in one proceeding. 

Mam Chandra Das v. Monnhur Boy (1893) I. L. R., 21 Cal., 29, and Protap Narain 
Singh v. Bajendra Narain Singh, ^898) 1. L. R., 21 Cal., 29, followed. 

Where there was a dispute as to the ownership of lauds between certain zemindars and 
their tenants on the one side and other zemindars and their tenants on the other, and the 
real matter for determination was not merely which of the two parties of zemindars were 
entitled to collect the rents of the lands, but also which set of rival tenants was entitled to 
hold actual possession of the lands and in a proceeding under s. 116 of the Code of Criminal 
Procedure the zemindars only were made parties and not the tenants. Held (AMEER ALI 
and STANLEY, JJ.) that the tenants wore necessary parlies to the proceeding and the omission 
to make them parties wont to the root of the ca.se and was an illegality affecting jurisdiction 
which would justify the High Court in setting aside the order. PrinsEP, J. — The omission 
to join the tenants could not vitiate an order as between the zemindars on an objection that 
it was without jurisdiction and that no question of jurisdiction [808] arose in tho matter. 
The High Court’s powers are under the Charter Act. and these could be exercised only in 
respect of jurisdiction. 

Whore a Magistrate recorded proceedings under s. 145 of the Code of Criminal Procedure 
and his successor on the same materials revised those proceedings altering their entire cha- 
raoter, converting the dispute, which wa.s originally stated to bo a dispute regarding the actual 
possession of the land into a dispute regarding the collection of rent between the persons 
named therein : — 

Held, (AMEER ALI and STANLEY, J.7.), that it was an abuse of jurisdiction on tho part 
of the Magistrate so to alter the proceedings, and an abuse which would justify the interven- 
tion of the High Court under tho powers conferred by the Charter. AMEER ALI, J. — 

— — — ■ * ' ■ ^ ' 

* Criminal Revision No. 110 of 1900, made against the order passed by M. M. Ghakra- 

butty, Esq., Sub-Divisional Magistrate of Jahanabad, dated the 29th of December 1899. 
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The High Court has the power to interfere both under its revisional jurisdiction as also unSer 
•1. 15 of the Charter, 

Hurbullubh Narain Singh v. Luchmeswar Ptosad Smgh, (1896) I. L. R., 26 Cal., 188, 
referred to. 

In this case proceedings were ‘instituted under s. 145 of the Code of Criminal 
Procedure, upon a police report submitted by the Sub-Tnspoctor of Arwal, dated 
the 22nd of July 1B99, to the effect that there was a dispute as to the actual 
possession of certain lands “ between Babu Laldhari Singh of Bharathpura 
(1st party) and Babu Sukhdeo Narain Singh of Narga (2nd party) . . . through 
their respective tenants . . . Hence there is likelihood of a breach of the 
peace . . . .at the instigation of ... . the servants and tenants of Babu 
Laldhari Singh they (?.«., the Babu of Narga and the Babu of Bharathpura) 
have now raised these disputes . . . Under these circuni stances 1 fully believe 
that both parties will create a disturbance at the time of cultivating the said 
disputed lands or offer opposition to the cultivation thereof on behalf of one of 
the parties.” Upon receipt of this report the Sub-Divisional Magistrate of 
Jahanabad issued an order on the 22nd of July 1899 under s. 145 of the Code of 
Criminal Procedure calling upon Laldhari Singh and Sukhdeo Narain Singh to 
appear before him. The order recited inter aha that “it appears from the 
repoiu of the police that there is a dispute as to the actual possession of about 
42 highas 6 cottahs 7^ dhurs of land comprised in various plots, &c., between 
Babu Laldhari Singh and Babu Sukhdeo Narain Singh through their respective 
tenants.” The Sub-Divisional Magistrate was transferred and the case was 
taken up on the 12th of August bv his successor, a Joint Magistrate. 
[894] Previous to the 12th of August written statements had boon filed by both 
parties. In their written statement the first party put forward the objection 
that the case could not proceed, unless tl)e tenants mentioned in the report of 
the police and the other proprietors were made parties as being parties concerned 
in the dispute. The Joint Magistrate altered the proceedings, first by the 
inclusion of the names of the throe brothers of Laldhari Singh in the first 
party, secondly by changing ‘ actual possession of ’ to ‘ collection of rents in ' and 
that Prayag Narain Singh’s name should be included in the second party. 
Accordingly an order was drawn and passed wdiich was entitled “ revised 
proceeding,” by which after reciting that it appeared that there was a dispute 
between the parties named in the original order and the added parties “regard- 
ing the collection of rents in about 12 highas 6 cottahs and 7i dhurs of land, 
&o.,” the several parties wore required to appear and file writton statements of 
their “ respective claims as regards the facts of actual possession of the subject 
of dispute.” On the same day the first party filed a written statement in 
which the objection as to parties previously raised was repeated, and a further 
objection vras taken that there was no dispute about the collection of the rent 
of the land, the subject of dispute. The Joint Magistrate overruled the 
objection of the first party, and in the absence of the tenants of eitlier party as 
party to the proceedings decided that the disputed land was in the possesion 
of the second party. 

Mr. Jackson (with him Mr. IJill, Babu Saligrayn Sinqh and Moulvie Syed 
Sahmsul Iluda) for the Petitioners. 

The Advocate-GeJieeal (Mr. J, T, Woodrofie) (vAth him Moulvie Mahomed 
Yusuff and Moulvie Mahomed Ishfaq) for the Opposite Party. 

1900, March 29. Prinsep, J. — The matter before us relates liD a rule 
in which we have to consider an order passed by the Magistrate under s. 145, 
Code of Criminal Procedure. By the order passed under s. 145 (l) proceedings 
were taken in regard to a dispute as to the “ actual possession ” of certain 
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specified land between Laldhari Singh and Sukhdeo Narain Singh through their 
respective tenants, the Magistrate being satisfied that this dispute [895] was 
likely to lead to a breach of ther peace. This Magistrate was afterwards 
succeeded by another Magistrate in the sub-division of »Jahanabad, and ho by an 
order of the 12th August purporting to bo also under sub-sec. (1) and reciting 
the same information declared the dispute to bo also between other persons. 
Together with Laldhari Singh, the Magistrate joined the minor brothers 
of Laldhari of whom Jjaldhari was the guardian, and, together with Sukhdeo 
Narain Singh he added Prayag Narain Singh. The Magistrate also declared 
that the dispute between those parties which was likely to cause a breach of 
the peace was regarding “the collection of rents of the lands " specified in the 
previous order. After liearing the evidence the Magistrate has declared posses- 
sion to be with Sukhdeo Narain Singh and Prayag Narain Singh. 

The objections taken which iiave been argued before us on this rule by 
Mr. Hill on one side and the learned Advocate-General on the other arise from 
the terms of the order of the 12th August last. It is, first of all, contended 
that the Magistrate was not competent to add parties to the original order, and 
that the order of the 12tli August was not in substitution for the former order, 
but for the express purpose (jf making such persons parties to the case. In 
the next place, it is contended that the new parties were not concerned 
in the dispute which gave rise to these proceedings and that there was no 
information before the Magistrate on which he could hold or, to use the words 
of the law', be satisfied that such persons w’ere concerned in such dispute. 
Objection is aLso taken to the form of the order finding actual possession as 
between the contending parties who are zeminclais, whereas the real dispute is 
between two sets of tenants who claim to be respectively in possession of the 
land, each set as tenants of one of the contending parties 

In regard to the first objection, it may bo pointed out, t)i at the proceedings 
which have given rise to this rule, wore drawn up expressly on the petition of 
Laldhari Singh, He was one of the parties in the original order and he was 
mentioned in the police report as being the most prominent person on one side 
in the dispute likely to cause a breach of the ])eace. There can bo no possible 
objection, therefore, to Laldhari Singh as a party to [896] the proceedings. 
The persons who arc added at his instance were his own minor brothers, 
co-sharers with himself and under his guardianship in the management of their 
affairs, and, without any objection on hisw part, evidence has been taken and 
the case has been conducted to a termination with all those persons as parties. 
It seems to mo, therefore, that an objection cannot now be properly raised on 
his behalf. If, on the other hand, it is considered as being raised on behalf of 
his minor brothers, I am of opinion that it is equally untenable. Laldhari 
Singh being their guardian and manager of their estate must be regarded as 
acting on their behalf in all matters connected with their property and, in the 
present instance, it appears that he was acting on his own behalf and also in 
the interests of his brothers in asserting their claim to the possession of the 
land in dispute. In the next place, I regard the order of the I2bh August as 
the real order in this case anS I consider that, by passing it the Magistrate 
intended to substitute it for the previous order of the 22nd July, which, in his 
opfiiion, was defective. Tiiore can be no objection to such a course. 

It is, however, contended that the new parties whom I may for oon- 
venienc6' sake, term the added parties, were not concerned in the original dispute, 
for they are not mentioned in the police report as so concerned. This 
objection has already been answered in respect of the minor brothers of Lal- 
dhari. It is, however, valid in respect of Prayag Narain Singh who has been 
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joined with Sukdeo Narain Singh, as second party and, therefore for this 
reason, the final order passed under s. 145 can be regarded as only in favour 
of Sukdeo Narain Singh. • 

Mr. Tiill lastly contends that the entire proceedings are bad, because the 
tenants who are really the contending parties have not been brought into this 
case, and ho suggests that difficulties may arise, if the present order, as between 
the two zemindars, bo maintained, inasmuch as such order, being passed behind 
the back of the tenants, could not afiect their rights and interests. L can see 
no objection to an order under s. 145 being passed as between two zemindars 
who are in dispute within the terms of that section. 

[897] The tenants' rights in no way can fail with those of the zemindars, 
who, it is stated, put tliose tenants on the lands and wdio have identical 
interests with thorn. In what way the order declaring the possession of one 
of these zemindars may afi'ect these tenants it is not our duty in this case to 
consider, nor does the /act that the tenants were not made parties affect the 
validity of the final order under s. 145 as between the zemindars, if wc con- 
sider the nature of tlio proceedings under s. 145 this will I think be evident. 
The Magistrate was satisfied from the police report that the dispute between 
the zemindars regarding the possession of the lands was likely to cause a 
breach of the peace, and he has, as between them, in order to prevent a 
breach of the peace, found which of the zemindars is in possession. It may 
be that the police report on which ho acted also shows that the tenants under 
each of these zemindars were also in dispute, but he was not bound to con- 
sider that dispute, if ho thought that a settlement of the disputes between the 
zemindars was sufficient to prevent a breach of the peace, and 1 am unable bo 
see, as it has been suggested, that the exclusion of the tenants from those 
proceedings in any way affects their validity as to the dispute between the 
zemindars or affects the jurisdiction of the Magistrate. Whether a Magistrate 
institutes proceedings under s. 145 is a matter entirely for his discretion, and 
he is in no way bound to act on all that is stated on the police report before 
him. Here he appears to have thought ihat a settlement of the disputed 
possession between the zemindars would be sufficient toaveit the apprehended 
danger to the public peace. If the Magistrate should find that a dispute 
between the tenants is still likely to disturb the peace, he can take fresh 
proceedings in the matter. Experience has however amply sl»own that in a 
matter of this kind whore the dispute between the zemindars is settled, the 
persons claiming to be tenants accept the order passed and seeing that their 
interests have been represented by the zemindars under whom they claim, 
this result necessarily follows in nearly every case. If, however, the tenants 
on either side still hold out the Magistrate has a further remedy. 

Again, it may be observed, that in the police report it is [898] clearly 
shown that though the tenants were the parties actually in dispute they wore 
backed by their respective zemindars and 1 take it that it cannot bo said that 
the zemindars were not at least equally parties of this dispute. 

Lastly, I do not consider that the objection raised is /jcmd fide. It was no 
doubt raised by Ijaldhari, who has obtained this Rule in the earliest stage of 
this case, but it does not appear that any objection has been raised by the 
tenants themselves aftd as 1 have already stated it may he held that the rights 
of the tenants to hold possession already with them may still remain. Whether 
that be so is a matter that may require determination. But when as*between 
Laldhari and the other zemindar it has been held that he is not in possession, 
it is not open to Ifim to question the validity of the proceedings, because his 
tenants are no parties to the case, lie could have proved that ho was in 
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possession through his tenants and in this he has failed. His obieot is clearly 
to get another opportunity through his tenants of re-open ingjiho case. 

There is another objection suggested which I must notice. In the first 
proceedings the Magistrate stated that the cause of dispute was actual posses- 
sion. In the second he has stated it to he the right to collect rents from the 
land in dispute. If this be regarded as within sub-sec. (2), this is an error, for 
a dispute regarding the right to collect rents considered as a dispute regarding, 
actual possession within the terms of the section is obviously the landlord's 
right to the rents payable by certain persons in actual occupation as tenants, 
and sub-sec. (2), as 1 understand it, is intended to show that constructive 
possession through the collection of rents is the actual possession which 
may be determined in proceedings under s. 145. But the v^ords used by the 
Magistrate though misapplied may have been used to mean that the matter in 
dispute, which ho had before him, was the possession of the zemindar by the 
collection of rents from tenants in possession by occupation of the lands, and 
in this sense, I think that they may be accepted, that it was so intended and 
accepted is shown by the written statements put in by the zemindars, by the 
evidence offered and taken, and by the judgment of the Magistrate. For these 
reasons I am of opinion that this objection is untenable. 

[899] I have studiously abstained from any reference to the evidence in 
this case, because a case under s. 145 is not one with which we can deal as a 
Court of Revision under the Code of Criminal Procedure. Such cases are 
expressly excluded from our cognizance as a Court of Revision under that 
Code. Our powers are under the Charter Act and these can bo exercised only 
in respect of jurisdiction. Dealing with the objections fi'om this point of view 
I think that the Rule should be discharged. 

In my opinion no question of jurisdiction arises in this matter. The case- 
is between two sets of zemindars each claiming possession and the dispute as 
between them can he decided by the Magistrate. It is moreover for the 
Magistrate to determine who are the parties to the dispute likely to 
cause a breach of the peace, and to settle the dispute as between them. 
It is not for the High Court in revision to say that such an order will 
not finally settle that dispute, because other persons claiming to be tenants 
under those zemindars have not been made parties to those proceedings, 
for it may happen that the tenants alone are not to the satisfaction of 
the Magistrate shown to ho likely to. break the peace. The omission 
to join the tenants cannot, in my opinion, vitiate an order as between 
the zemindars on an objection that it is without jurisdiction ; nor is it for the 
High Court in Revision to say that the Magistrate should have been satisfied 
that the tenants were likely to break the peace. The object of proceedings is 
to keep the peace by removing the cause of dispute. If it should so happen 
that a dispute between the tenants is likely to cause a disturbance of the publio 
peace, a remedy is still open to the Magistrate. Evidence ^of possession can 
be obtained through the possession of the tenants and it can also be obtained 
through the right of the zemindar to put those tenants on the lands in dispute^ 
and as to the value of tlje evidence derived from proceedings taken before the 
Collector it should be borne in mind tl)at they wwe tendered on behalf of the 
petitioner, and, therefore, tne M agistrato was called upon to determine whether 
they were admissible as evidence, and if so, how far they affected the matter 
in issue between the zemindars. 

I have not considered the evidence or the manner in which it has been 
dealt with, as that is a matter, which as a Court of Revision, we cannob 
consider 
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[9001 Stanley, J. — proceedings in this matter were instituted under 
146, Code of Criminal Procedure upon a police report of the 2iind of July 
1899, to the effect tliat there was a dispute as? to the actual possession of certain 
lands “ between Babu Laid hari Singh of Bharathpura . . . and Babu Sul^hdeo 
Narain Singh . . . through thoil* respective tenants.” In the report an inform- 
ation of the duffadar of the circle is referred to to the effect that “the servants 
and tenants of Babu Laldhari Singh are hont upon creating a disturbance and 
forcibly cultivating the lands of inouz.i Kasra, regarding which disputes have 
been going on between the Bahu of Bharathpur and the Babu of Narga, the 
paddy and rahi crops whereof were threshed and sold and the sale proceeds of 
the grains have already been deposited in the Treasury. Babu Sukluleo Narain 
Singh of Narga will offer opposition to the same. Hence there is likelihood of 
a breach of the peace.” It further appears in the report that “ Ilurbans Lai, 
the karpardaz (agent), Jodhon Singh, the amin, and Gopal Singh, the brahil 
(peon), at the instigation of Hurukh Singh, the tenant of Bahu Laldhari Singh, 
now state that thq said lands are the jotcs of other tenants. It is, therefore, 
not improbable that they will create a disturbance at the time of ploughing 
the said lands.” Further it appears in the report that the Sub-Inspector, 
who reported the matter, examined Sham Kuar Koeri and Budhun Dhobi, 
two of the parties on the side of the Babu of Bharathpur and that they stated 
that the disputed lands are their and also the of Hurukh Singh, 

Bhuglu Teli, Bhabichan Kuhaur, Prayag Singh and Roghu Rai Kandur. It is 
further stated in tlie report that “at the instigation of Hurukh Singh, Jodhun 
Singh. Prayag Singh, Gopal Singh and Hurbans Lai, the servants and tenants 
of Bahu Laldhari Singh, they (/.r., the Babu of Narga and the Babu of 
Bharathpura) have now raised these disputes ” and finally the Sub-Inspector 
states as follows : — 

“ Under these circumstances 1 fully believe that both the parties will 
create a disturbance at the time of cultivating the said disputed lands or offer 
opposition to the cultivation thereof on behalf of any party. Hence I 
submit this report.” 

From this report it aiipears to me to be reasonably clear that the dispute 
which was reported to bo likely to load to a broach [901] of the peace was 
one concerning the actual possession of and the right to cultivate the lands. 

Upon receipt of this report the Sub-Divisional Magistrate issued an order on 
the 2 2 lid of July 1899, under s. 145, Code of Criminal Procedure, calling upon 
Laldhari Singh and Sukhdco Narain Singh to appear before him. This order 
contains the recital that “ it appears from the report of the Police that there is 
a dispute as to the actual possession of about 42 iiiglias 6 cottahs 7^ dhurs of 
land comprised in various plots, etc.,” between Babu Laldhari Singh and Babu 
Sukhdeo Narain Singh “ through their respective tenants ” Upon this report 
alone the order of the Magistrate purports to be based. Written statements 
‘were filed by both parties and the case was taken upon the 12th of Augusi! 
1899. In their written statement the first party put forward the objection 
that the case could not proceed, unless the tenants mentioned in the report of 
the Police and the other proprietors were made parties, as being parties concern- 
ed in the dispute. The Joint Magistrate evidently saw •the force of this objec- 
tion, for he immediately'proceeded to amend the proceedings, being of opinion^, 
as he says, that the proceedings should be slightly altered first by thei 
inclusion of the names of the three other brothers in the 1st party and secbndly 
by changing “ actual possession o^’’ to “ collection of rents in ” and “ that 
Prayag Narain Singfi’s name should be included in the second party/* 
Accordingly an order was drawn up and passed, which is entitled “ revised 
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proceeding," by which after reciting that it appeared that there is a dispute 
between the parties named in the origitial order and the added parties regarding 
the collection of rents in about 12 highas 6 cottahs and dhurs of land in 
mauza Kasra," etc., the severi^l^ parties were required to appear and hie written 
statements of their respective daims as regards the facts of actual posses- 
sion of the subject of dispute." 

The first party on the same day filed a written statement in which the 
objection as to parties previously raised was repeated and the further objection 
was taken that there is no dispute about the collection of the rent" of the land, 
the subject of dispute. The dispute originally reported to exist, it is to be 
observed, was a dispute as to the actual possession of certain [902] lands 
between Laldhari Singh and Sukdeo Narain Singh ''through their respective 
tenants," the dispute being that the tenants of the second party claim to be 
entitled to the possession of the laud as tenants of the second party, while a 
different set of persons claim to he entitled to possession as tenants of the first 
party. The Sub-Divisional Magistrate overruled the objection of the first 
party and in tlie absence of the tenants of either party as parties to the pro- 
ceedings heard the evidence adduced by the first and second parties and decided 
that the disputed land was in the takhta and the possession of the second party. 

Mr. Hill, on behalf of the first party, who now seeks to have the order of 
the Sub-Divisional Magistrate set aside, has contended that the order is bad 
in law and made without jurisdiction, inasmuch as the two sets of tenants who 
respectively claimed to be tenants of the land in dispute were parties concern- 
ed in the dispute, and as such, were necessary parties to the proceedings. 

^ This objection had been taken before the Magistrate at the earliest opportunity. 
I am of opinion that the contention is well founded. It is to be observed that 
the dispute in this case was not a dispute between the rival zemindars as to 
the right to collect the rents from tenants who were admittedly in undisputed 
occupation of the land, but it was a dispute as to the ownership of the lands 
between certain zemindars and their tenants on the one side and other zemin- 
dars and their tenants on the other. The real matter for determination was 
not merely which of the two parties of zemindars was entitled to collect the 
rents of the lands, but also which set of rival tenants was entitled to hold 
actual possession of the lands. It was a dispute of a dual character. The 
fact that the crops of the land had been threshed and sold and the proceeds 
lodged in the Treasury supports the view that the actual possession of the lands 
was a matter in dispute. Section 145, Code of Criminal Procedure, provides 
that the Magistrate when he is satisfied that a dispute likely to lead to a 
breach of the peace exists “ shall make an order in writing stating the 
grounds of bis being so satisfied and requiring tlie parties concerned in such 

dispute to attend his Court and to put in written statements of 

their respective claims as regards the J act of actual possession of the subject of 
£903] dispute." It is the fact of actual possession which the Magistrate is to. 
determine under the section,, and it is only when he has satisfied himself 
without reference to the merits of the claims of any of the parties to a right to 
possess the subject o/ dispute, that any of the parties was at the date of the 
.order in such {i. c., actual) possession that he can properly pass an order under 
ithe section declaring suCh party to be entitled to possession. The Magistrate 
in this case was made aware by the Police report that two sets of rival tenants 
olahnpd to be in actual possession of the lands in dispute. 

Prior to the alteration of the law by the present Code it was laid down 
that questions between rival zemindars as to the right of collecting rent direct- 
ly from the ryots might be considered by the Magistrate under s. 530 of Act 
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X of 1872, the section which corresponds with s. 145 of the present Cdde. 
Empress v. Thacoor Dyal Singh, (1878) 1. L. Jl,, 3 Cal., 320. Now by s. 145, 
Code of Criminal Procedure, sub-sec. (2), land is expressed to includg the 
“ rents and profits of lands and it may, I think, be accepted as settled law that 
a dispute as to the right to collect rents is a dispute concerning land within the 
meaning of s. 145, Code of Criminal Procedure : Pramatha Bhusana Deb Roy 
V. Doorga Churn Bhattacharji, (1885) I. L. R., 11 Cal., 413 ; Abhayessari Debi 
V. Sidhessari Debi, (1889) I. L. R., 16 Cal., 513. In these cases which 1 have 
quoted the disputed possession consisted of receipts of rents from tenants in 
actual or present possession. There was no dispute between rival tenants as 
to the right to the present possession of the lands, as there is in the case before 
the Court. It appears to me, however, that, if a zemindar is called upon to ' 
establish a claim to actual possession by receipt of rent, he must satisfy the 
Court by proper evidence that the tenants by virtue of whose possession he 
constructively holds possession were at the date of the order in actual or pre- 
sent possession of the constituent portions oi the land in dispute, and that it 
is not sufficient' for him to establish to the satisfaction of the Magistrate a good 

f aper title to a proprietary interest in the lands ; he must go further and show 
904] by receipt of rent or otherwise that he is in actual possession through 
persons actually occupying the land as his tenants. If ho does not show this, 
the Magistrate cannot determine the fact of actual possession, wJjich, it is his 
duty to determine under s. 145, if he is able to do so. In the case of Ram 
Chandra Das v. Monohur Roy, (1893) I.Ij.R., 21 Cal., 29, JPEVELYAN and Ram- 
PINI, JJ., considered that the words in,’s. 145 “ parties concerned” in a dispute 
do not necessarily mean only the parties who are disputing, but includes also 
persons who are interested in or claiming a right to the property in dispute. 
They state in their judgment as follows : — 

“ We think the construction that the words ' parties concerned ’ in s. 145 
included persons who are interested in or claiming a right to the property is 
the reasonable construction, and that it is the duty of the Magistrate on the 
materials befoi'o him to ascertain, so far as he can, who are the persons inte- 
rested in or claiming a right to the property in dispute, and to give notice to them 
all so that the whole matter, so far as his Court is concerned, may be disposed 
of in one proceeding.” This view commends itself to me as*conveying the true 
interpretation of the section. It is supported by the language of the judgment 
of a Full Bench of this Court in the case of Protap Narain Singh v. Rajendra 
Narain Singh, (1896) l.L.R., 24 Cal., 55, 60, wherein it. is stated as follows: — 
The Iilagistrate’s duty before he initiates proceedings is not only to be satis- 
fied that a dispute exists, but to ascertain as far as possible who are “ concern- 
ed in the dispute ” (an expression the meaning of which it is not necessary for 
us in the view which we take of the facts to determine in this case), so that 
they may be required to attend and the question of possession may be as far as 
possible settled.” 

The Magistrate has not m the present case followed the course of proceflure 
-so laid down ; on the contrary he has refused or neglected to make the tenants 
who were unquestionably disputing about the lands, parties to the proceed- 
ings ; and in so doing he has ignored the provisions of the section, which 
required him to summon before him some of the parties who wore concerned in 
£905] the dispute, ^his is a matter which seems to me to lie at the root of 
•the jurisdiction under the section. ^ 

The mischief of the course which the Magistrate adopted is apparent from 
a perusal of bis judgment. Instead of relying upon evidence of facts going to 
establish actual possession such as receipt and payment of rout, cultivation of 
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the lands, pattas, kahuliais, etc., he relies upon a hutv)ara or partition of the 
property made so long ago as the year 1870. He investigates the paper title 
of the second party and from inferences which he draws from this paper title 
he^ determines the question of actual possession ; not merely does he do so, but 
he ignores as being fraudulent and collusive, certain orders of the Civil Court 
which were obtained by the lirst party and under which distraints had been 
levied against their tenants for the rent of the lands in dispute. 

Assuming that the hutwara proceedings taken in the year 1870 were 
favourable to the contention of the second party and showed that the second 
party was entitled to the lands at tho time of these proceedings, it may well 
be that by more assignment or by adverse possession the first party and their 
tenants have sinc^^ acquired a good title as against the second party. There 
may, for examph', have been an encroachment by the tenants of the first party 
on the land of tlie second party which has been submitted to by the 2nd party 
for a sufficient length of time to give a title by prescription to the encroaching 
tenants. Such an encroachment on the part of the tenants would enure for 
the benefit of their landlords. In such a case there would he no document to 
support the title so acquired. 

It is stated by tho first party that their tenants paid rent in arrear for 
the land in dispute under pressure of the distraints issued by tho Civil Court. 
This payment, if made, is a significant fact. It is alleged, and no vloubt may 
he the case, that tho distraint proceedings were collusively carried on between 
the first party and their tenants with the improper object of fabricating evidence 
wfiich would lend colour to a claim to the lands, and in this connection, it is 
to be observed, that in the Civil Court objections wei e raised to the proceedings 
by ryots who denied the title to the land of the tenants of the first party, 
and that these objections were overruled on the ground that the ryots so 
[906] objecting had no locus standi in the civil proceedings. However this 
may be, it appears to me, that the Magistrate overstretched the limits of his 
jurisdiction wdien he declared that those proceedings were collusive in the 
absence of the tenants of the first party, who were reported to him to be parties 
concerned m the dispute, and whom he refused to summon to his Court on 
the ground that they had no concern in it. 

It appears to me that the amendment made by the Magistrate in thof 
proceedings, was made wdth the object of overcoming tho objection as to parties 
which had been raised hv tho first party, and judging by the police report not 
improi^erly raised and that the action of the Magistrate in this respect was 
based upon a misconception of the meaning and requirements of the law. It 
was, I think, under the circumstances of this case, no answer to the objection 
to state, as the Magistrate has done, that “ the tenants cannot be concerned in 
or parties to collection of rent which is a right only of the zemindars.” The 
duty of the Magistrate was to deal with the dispute as it really was, namely, a 
dispute between one set of zemindars and their tenants oh the one side and 
another set of zemindars and their tenants on the other, and accordingly to 
maintain in possession according to their respective interests tho zemindars 
and their tenants, wdioln he found on satisfactory evidence to have been in 
actual possession, at the date of the order, if the evidence satisfied him that 
any of the parties to the dispute was in such possession; and if he was unable 
to satisfy himself as to this then to have recourse to the provisions of s. 146 of 
the Code'of Criminal Procedure, and, if necessary, bind over the parties to keep 
the peace. In the case Harak Narain Singh v. Luchmi Bux Boy, (1879) 
5 C. L. R., 287, in dealing with a case under s. 840 of Act X of 1872, JACKSON, J. 
says as follows : It seems to me clear that when a zemindar has let his 
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lands or a porbion of fchem in farm, he, his farmers, and the occupancy ryots 
are all in their degree concerned in any dispute as to possession which may 
arise, and that they may and ought to be respectively maintained in 
possession of the interests# which they severally enjoy.’' The learned 
Advocate-General seeing the force of objection as to parties, endeavoured to meet 
[907] it by this argument. He says in substance, as 1 understand his 
argument, that, admitting that the objection would bo valid in the case of a 
dispute between real rival tenants and their zemindars on the one side and otlier 
tenants and their zemindars on the other ; in the present case the so-called 
tenants of the first party are not tenants at ail, but mere dummies, persons who 
are collusively put forward by the first party for the purpose of defeating the 
rights of the rival zemindars. This argument appears to me to beg the 
question. The dispute was between rival tenants as well as their respective 
zemindars as appears from the police report upon which and upon which alone 
the proceedings were based, and it was not for the Magistrate, I think, to close 
his eyes to thisTact and turn the dispute from being a dispute as to possession 
into a dispute as to the receipt of rent. In this respect, in my opinion, he 
exceeded his powers. 

That the order is calculated to operate to the prejudice of the first party 
and their tenants, appears to me to follow from the fact that all disturbance of 
possession of the second party is prohibited by this order. In the case of 
Goliick Chandra Pal v. Kali Charan De, (1HB6) 1. h. R., Id Cal., 175, my 
brothers PniNSEP and GRANT, JJ., laid it down that the servants of a party to 
proceedings under s. 145, Criminal Procedure Code, who were not parties to a 
proceeding under that section, wei'o nevertheless liable to prosecution under 
s. 88 of the Penal Code for disobedience to the order of a public servant for 
disturbing the possession of the party in whose favour an order of the Magistrate 
was passed under s. 145, Criminal Procedure Code. The persons who claim 
to be tenants of the first party are either mere servants or tools in the hands 
of the first party or else they are tenants of the first party. Admittedly they 
are not tenants of tlie second party. Jf they are servants of the first party 
they would, upon the authority of the caso to which 1 have referred, be liable 
to prosecution under the Penal Code, if they disturbed the possession purported 
to be given by the Magistrate’s order. If on the other hand, they are tenants 
of the first party and as such entitled to the possession of the land in dispute, 
they would incur serious risk of prosecution if, in the face of the [908] order, 
they should persist in maintaining this claim to possession of the land. The 
first party also would, I apprehend, bo precluded by the order of the Magis- 
trate from accepting rent from them as tenants, inasmuch as the so doing 
would amount to a disturbance of the possession of the rents and profits of the 
land, and so a contravention of the order. The tenants cannot therefore 

discharge their liability to pay their rent, if tenants they are. 

• • 

The way, 1 may observe, in which the learned Magistrate has in his 
judgment dealt with the question of possession, seems to me to he somewhat 
remarkable. From this judgment it would seem that be regarded the question 
of title as the question for his determination rather than the question of posses- 
sion. He says that admass of village papers has been filed on each side (what 
these are we are not told) and then proceeds to say: “setting off the village 
papers of one side against those filed by the other and regarding them pf nearly 
the same value, 1 proceed to discuss the distraint and the hatwara papers and 
their weight on the question of possession.” A remarkable process in the 
determination of the question before him is ado])ted in regard to the village 
papers, whatever these papers may have been, and the Magistrate forthwith 
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proceeds to deal with the distraint proceedings and the batwara papers. The 
order of the Civil Court and the distraint consequent therein he has no hesita- 
tion in treating as void, and he declares the conduct of the tenants of the first 
party to have been fraudulent and collusive, althflough he has previously refused 
to make them parties to the proceeding and no opportunity was afforded them 
of refuting this charge. The distraint proceedings being thus disposed of, the 
Magistrate next deals with the proceedings which were determined in 

the year 1870, The partition then effected, no doubt, affords useful evidence 
of title at that date, but I fail to see that much importance can bo attached to 
it in determining the question of actual possession in the year 1899. If this 
evidence had been supplemented by evidence of receipt of rent, the granting of 
kabulyats, the occupation and cultivation of the lands by the tenants of the 
party deriving under the partition, it would be otherwise. Here, however, the 
Magistrate in his judgment relies on no such evidence, hut attaches weight and 
importance to the batwara proceedings and comes to [909] the conclusion on 
the wliole that the evidence of possession appears to be “ more satisfactory 
and convincing for the second party ** and decides accordingly. 

The effect of the order as I have said appears to me to be prejudicial to 
the tenants of the first party, although they were not parties to the proceedings, 
for it is a judicial determination binding on their landlords, if not on them, 
that the second party were at the date of the order in actual possession of the 
lands through their tenants and that the tenants of the first party had no such 
possession. 

It appears to me, moreover, that the first party were also prejudiced 
in not having their tenants associated with tliem in the proceedings as 
responsible litigants. 

No doubt it was open to these tenants to come forward and give evidence 
in support of the case of their zemindars, but it might well be, seeing that they 
were not made parties to the proceedings, that they would not overexert 
themselves, if they did not elect to remain mere spectators of the dispute. 

For the foregoing reasons I am of opinion that the proceedings of the 
Magistrate were misconceived, and tliat tlie order passed by him is bad in law 
for failure on his part to comply with the requirements of s. 145. I would, 
therefore, set aside this order and direct that any costs which may have been 
paid under it shall be refunded. 

Upon tlie second contention, which has been pressejd by Mr. Hill, namely, 
the objection as to the adding of parties by the Magistrate after tho proceedings 
had been instituted, 1 think that the so-called “ revised proceeding ” may 
properly bo rega-rded as an entirely new proceeding. Tlie original proceedings 
were revised with the object of overcoming the objections raised in the written 
statement of the first party, and the amended proceeding^ were to my mind 
intended to be a new proceeding. If they he so regarded, there appears to me 
no substance in the objection as to adding of parties. At the same time there 
was nothing in my opinion to justify the revision which was made by the 
Magistrate. The amendment was obviously made to meet the valid objection 
of the first party and was Aot justified by the [910] circumstances which were 
brought to the notice of the Magistrate by the police report. It was, 1 think, 
an abu^e of jurisdiction on his psrt so to alter the proceedings, and an abuse 
which would justify the intervention of the High Court under the powers 
conferred by the Charter. 

Owing to the above difference of opinion the case was referred under 
8. 429 of the Code of Criminal Procedure to Mr. Justice Ameek Atj. 
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Mr. Jackson (with him Moulvie Sycd Shamsul Buda) for the Petitione^B 
cited Hurhulluhh Narain Singh v. Luchmesimr Prosad Singh, (1898) I. L. R., 
26 Cal,, 188 ; Empress v. Protap Chandra (Aose, (1898) I. L. R., 25 Cal., 852 ; 
Charoohala DnbeeY. Empress, (1899) 3 Cal. W. N., 601 ; Opoorba Kumar Sett 
V. Prohod Kumary Dassi, (1893) 1 Cal. W. N., 49 ; and Nemat Chand Kundu v. 
Nibaran Chandra Dheriah, (1900) 4 Cal. W. N., short notes clix. 

Mr. C. Gregory (with him Moulvie Mahomed Ishfag) for the Opposite 
Party. 

1900, May 14. The following judgment was delivered by 

Ameer Ali, J. — This case has been referred to me by the Honourable the 
Chief Justice in consequence of a difference of opinion between the learned 
Judges presiding over the Criminal Bench at the time it was heard. 

The facts w’hich have given rise to these proceedings are sufficiently set out 
in the judgment of the Sub-Divisional Magistrate of Jahanabad, and it is not 
necessary, thorefovo, to state them in detail. It is enough to refer only to the 
salient facts for the proper understanding of the questions involved in the 
case. 

Tt appears that upon a butwara or partition made some thirty years ago. 
one portion of Mouza Kushra in the Sub-Division of Jahanabad fell to the 
share of Laldhari Singh and his minor brothers commonly called the Bharath- 
pura Bahus, who in these proceedings designated the first party, whilst 
[911] the other portion fell to the share of a relative of theirs whose interest 
has been recently purchased by Sukhdoo Narain Singh and his co-sharers com- 
monly known as the Narga Bahus and who in tJiese proceedings are called the 
second party. Between these two tukhtas or plots there lies a strip of land 
consisting of over 42 bighas in area, which forms the subject-matter of the 
present distmte. On the 1‘hh of July 1899 the Sub-Inspector of Arwal 
submitted a report to the Sub-I)ivisioual Officer, the purport of which is set 
out in the judgment of Mr. Justice STANLEY. But as the case practically turns 
upon that document it is desirable 1 should refer here to some of the import- 
ant passages. The report begins thus “ I beg to state that this day when T 
was returning from Kurthu, Raghu Nath Upadhya, the duffadar of this circle, 
met me at Mouzah Kushra, where he submitted to me an application signed by 
himself and containing information to the effect as follow : “ The servants 

and tenants of Babu Laldhari Singh of Bharathpura are bent upon creating a 
disturbance and forcibly cultivating the lands of Mouza Kushra regarding 
which disputes have been going on between the Babu of Bharathpura and 
the Babu of Naiga, the paddy and rahi crops wdioreof were threshed and sold, 
and the Bale-proceeds of the grains liava already been deposited in the 
Treasury. Babu Sukdeo Narain Singh of Narga will offer opposition to 
the same. Hence there is a likelihood of a breach of the peace. I therefore 
give information.”. After stating that he had sent for a number of tenants 
and questioned them on the matter the Sub- Inspector records his conclusion 
that the lands are the jotes of the other tenants, and then he proceeds as 
follows: “ Jt is therefore not improbable that they will create a disturbance 
at the time of ploughing the said lands.” He goes on to say : “ Although 

I sent for the people on the side of the Babu of Bhaiwithpura, yet, except Sham 
Unar Koeri, and Bhudan Dhobi, no other man on behalf of the said Babu 
appeared before me from Kushra. Upon asking them they stated that the 
disputed lands are their jotes and also the jotes of Harakh Singh and dthers,” 
and so on. He stat.es further that it appeared to him from his enquiries that 
the tenants of the second party had since a long time been in possession of 
these lands; and he adds that at the instigation [912] of Harakh Singh, 
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Judhan Singli, Prayag Singh, Gopal Singh and Hurbanslal, the servants and 
tenants of Babu Laldhari Singh ” (moaning the first party) “ they have now 
raised these disputes” and ho wintls up his reports as follows : “ Under these 
circumstances I fully believe that both parties will create a disturbance at the 
time of cultivating the said disputed lands or otfer opposition to the cultivation 
thereof on behalf of some party.” Upon this report the Sub-Divisional Officer 
of Jahanabad recorded an order on the 22nd of July in the following terms : 
“ Whereas it appears from the report of the police that there is a dispute as to 
the actual possession of about 42 bighas 6 cottahs dhurs of land comprised 
in various plots .... between Babu Laldhari Singh of Bharathpura .... 
and Baboo Sukdeo Narain Singh of Narga .... through their respective 
tenants ; and whereas from the above report and the nature of the di.spute I 
am satisfied that the dispute is likely to lead to a breach of the peace, I hereby 
call upon the aforesaid parties to appear before me in person or by pleader on 
the 4th August 1899 and file written statements of their respective claims as 
to the fact of actual possession of the said land in dispute.” The then first 
party, namely, the Bharathpura Babu, Laldhari Singh, filed his written statement 
on the 12th of August ; in which, among other objections, he urged that the 
proceedings were bad, inasmuch as the tenants mentioned in the report of the 
police were not made parties. The Magistrate, who had recorded the proceed- 
ing of the 22nd of July, was in the meanwhile succeeded by another officer, 
and be apparently upon the written statement filed by the first party and 
in order to meet Laldhari Singh’s objection “revised,” as he calls it, his 
predecessor's proceeding, and draw up the one upon which the present order is 
based. This so-called revised proceeding, which bears date the I2th of August, 
runs thus : “ Whereas from the report of the Sub-Inspector of thana Arwal, 

dated 13th July 1899, it appears that there is a dispute between the under- 
mentioned persons regarding the collection of rents in about 12 bighas, 
6 cottahs, 7 2 dhurs of land in Mouzah Kushra, thana Arwal as specified below, 
and that this dispute, I am satisfied from the said report, is likely to cause a 
breach of the peace. I hereby, under s. 145 of the Code of Criminal Procedure, 
call upon [913] the aforesaid persons to appear before me in person or by pleader, 
on the 23r(l day of August 1899 and to file written statements of their respective 
claims as regards the fact of actual possession of the subject of dispute.” 
By this revision the Sub-Divisional Magistrate altered the entire character of the 
proceeding ; he converted the disimte. which was originally stated to be a 
dispute regarding the actual possession of the land, into a dispute regarding the 
collection of rents between the persons na^rned therein. Although no doubt, 
at the end of th(3 proceeding, he calls ujion the parties “ to file written state- 
ments of their respective claims as regards the facts of actual possession of the 
subject of dispute,” it does not alter the new complexion he gave to the 
dispute. At the same time ho introduced into the proceeding on the side of the 
first party the minor brothers of Laldhari Singh and a person named Prayag 
dll the other. There is nothing to show that beyond being co-sharers of 
Laldhari these minors were at all concerned in the disyiute. But it is said 
that they were made parties at the instance of Laldhari and that he is their 
guardian. What that* has to do with the case it is difficult to imagine; they 
certainly did not apply tft be made parties. However that may be, the tenants 
of the first party who, it was clear from the police report, claimed to be in 
actual occupation of land, were not mado parties. Thereupon a fresh written 
statenient was filed on behalf of the Bharathpura Babus, in which the same 
objections were substantially repeated. ThiO Sub-Divisional Officer overruled 
the objection ; and holding that the distraint proceedings which Laldhari had 
taken against his tenants in respect of this very land and upon which he 
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naturally relied in support of his claim to be in actual possession thereof 
through them were collusive and fraudulent, he came to the conclusion 'upon 
the evidence before him that the second*party was in possession of the strip 
of land in dispute, and he accordingly made an order in his favour under 
s. 145 of the Criminal Procedure Code. The first party then applied for and 
obtained from this Court a rule calling upon the Sub- Divisional Magistrate to 
•show cause why his order declaring tho second party to be in possession sliould 
not be set aside. Tho rule was asked for on several grounds, ])ut was granted 
in a general form. It was accordingly open to the Court to go into tho whole 
case. Tho principal objection taken to the order of the [91 4 j Sub-Divisional 
Magistrate was that the lower Court had acted illegally in not making tho 
tenants parties to the proceeding and in altering its form as already men- 
t'oned on the 12th of August. The case came before Mr. Justice Pkinsep and 
Mr. Justice STANIiEY. Mr. .lustica PlUNSEP was of opinion that although it 
would have been better, if the tenants had been joined, still, as the omission to 
make them parties does not affect the jurisdiction of tho Court, the High Court 
•could not interfere with the order of the Magistrate. Mr. Justice STANLEY, 
on the other hand, was of opinion that the omission goes to the root of the 
case and is an illegality, which would justify tho High Court in setting aside 
the order. I have given just the bare essence of the two views. 

Looking to the report of the Sub-Inspector which forms the basis of the 
case, it seems to me clear that the Sub-Divisional Magistrate in recording the 
■revised proceeding either misapprehended tho nature of the dispute between 
■the parties or he was anxious to take a short cut to avoid introducing a num- 
ber of parties into the case. This was not a case of a dispute between two 
rival sets of zemindars contending amongst themselves as to who was in 
receipt of rent from one comTiion set of tenants. Had that been the case it 
would have been a disi)ute regarding the collection of rents. Prom tho police 
report, however, it is perfectly clear that two rival sets of tenants claiming to 
hold under two rival sets of zemindars were disputing as to tho actual occupa- 
tion or possession of this strip of land. The two sots of zemindars could not 
be said to be in actual possession, except by receipt of rent through their 
tenants, but the persons actually in possession or claiming to be actually in 
possession were the tenants, who, as tho report beyond question shows, were 
disputing and from whoso attitude a breach of tho peace was apprehended at 
the time of cultivation. Por the purpose of considering how far the procedure 
adopted in thi.s case is legal or regular, wo may assume that tho T5harathpura 
Babus were in receipt of rent from tlie persons who alleged to be their tenants, 
and we msy assume that they received rent from them in respect of this very 
land. Similarly it may bo assumed that the Narga B.ibus were in receipt of rent 
from their tenants and perhaps in respect of this very land. But the question 
which required determination was which set of tenants was in actual occupation 
of this land. [916J The Sub-Divisional Magistrate chose, apparently upon the 
objection of the first party, to alter the proceeding not merely in form but in 
substance, as a slight examination of the facts would show. As 1 have stated 
before, had two rival sets of zemindars been disputing about t lie collection of rents 
from the same set of tenants, the revised procood^gs would have been perfectly 
regular and in accordance with law, for the dispute in that case would have, 
in reality, related to the question which sot of zemindars was entitled to collect 
the rent from the tenants whom both sets recognized to be in occupation of 
their holding. But here two^rival sots of tenants holding under two different 
sets of zemindars were contending about the actual possession of a strip of 
iand. There was no question as to the collection of rent at all. The dispute, 
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pure* and simple, was which set of tenants was in actual occupation of the* 
land.' The tenants thus were the parties directly concerned tn the dispute^ 
If the tenants of the first party wei% in possession then the latter were in 
possession through them (to use the Sub-Inspector’s language). If the tenants 
of the Narga Babus were in possession, then these* zemindars were in posses- 
sion through them. It will be seen, therefore, that whereas the tenants were 
directly concerned in the dispute the zemindars’ concern was of an indirect 
character. The presence of the ten.ant8 was thus essentially necessary for the 
proper and effectual decision of the case. Section 145 of the Criminal Procedure 
Code requires that “ whenever a District Magistrate, Sub-Divisional Magistrate 
or Magistrate of the first class is satisfied from a police report that a dispute 
likely to cause a breach of the peace exists he shall make 

an order in writing stating the grounds of his being so satisfied and requiring 
the parties concerned in such dispute to attend his Court ” ^ and to 

put in written statements of their respective claims as regards the fact of actual 
possession of the subject of dispute.” The meaning of the expression “parties 
concerned ” lias been discussed in several recent cases. I need only refer to 
Protap Narain Snigh v. Rajendra Naratn Sinqh, (1896) 1. L. R.,24 Cal., 55. 
and Ram Chandra Das v. MonohurRoy, (1893) T. L. R., 21 Cal., 29. I desire- 
to express my entire concurrence with the [916] views therein expressed. 
In the present case, however, it does not seem to me to require any positive 
authority or any long process of reasoning to come to the conclusion that the 
persons who were directly and essentially concerned in the dispute were the 
tenants, who respectively assorted actual possession of this land. It is possible 
that the tenants of the first party were mere dummies or were not really in 
possession, but that question could only be determined in their presence. A 
short consideration of the consequences likely to follow from the fact of their 
not having been made parties would show, in my opinion, that their omission 
is a matter which goes to the root of the ca.se. In the first place, if the tenants 
of the first party are actually in possession and, if the present order, as 
^Ir. Gregory for the second party stated, does not affect them, and they can 
still hold possession in spite of that order, in that case the w’hole proceeding ia 
absolutely worthless. If the effect of the order, however, be that, although 
not made parties, the tenants of Laldhari are affected by it, in that case a 
determination most prejudicial to them has been arrived at without their being 
present or being heard. It is futile, in my opinion, to say that, as their 
landlords were present, they have not been prejudiced or that they could have 
come in, if they had chosen, ft is hardly likely 'that raiyats would force them- 
selves into a proceeding of this nature of their own free will, unless called upon 
by the Court. 

Again, if they are not liable to prosecution upon this order for going upon 
the land, the first party zemindars would not be in a position to prevent their 
so doi^g, and yet would be liable to prosecution in case any attempt is made 
by their servants, or tenants to disturb the possession given to the second party. 
Again an order having been made under s. 145, to get rid of its effect the first 
party will have to go into Xhe Civil Court, but the tenants of the second party 
not being parties to the proceeding, they (the first party) would find consider- 
able difficulty in joining them ‘as defendants in a civil suit/ for they have no 
cause of fiction against them. The cause of action in a suit of that character 
being based^on the order under s. 145. 

As regards the position of the tenants in thi^case it may be useful to refer 
to the language of the learned Judges who decided [017] Janoki Nath Ray v. 
The Queen- Empress, (1899) 3 Cal. W, N., 329, where they say emphatically 
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"in the next place the Magistrate should be aware that one of the first 
principles on which our Courts proceed is that judicial proceedings cannot bind 
a person "who is not a party to them." T^ius the omission of the tenants from 
the present proceeding would pecessitate a fresh and separate proceeding against 
them, a procedure not only harassing, but to my mind, unwarranted by law. 
In my opinion the section contemplates one proceeding against all the parties 
known to he concerned in the dispute so as to conclude the matter definitely and 
finally so far as the Criminal Courts were concerned. If the Suh-Divibional 
Magistrate had considered how an order of this kind would work, he would 
have seen himself that the revised proceeding which ho lecorded was one 
which could not possibly ho carried out. When a Magistrate is expressly 
enjoined, as he is by s. 14*5, to require the parties concerned in the dispute to 
come in and assert their claims, it is his duty to call upon all of them to do so, 
and he cannot make a selection as the Sub-Divisional Magistrate in this case 
has chosen to do. The question ol leaving cub parties or instituting proceed- 
ings against wrong parties is, in my opinion, not a mere irregularity, but a 
question affecting jurisdiction ; the Sub-Divisional Magistrate having altered 
the nature and character of the dispute by his order of the 12th of August and 
having omitted to include in the proceedings the tenants who were directly 
concerned in the dispute and without w^hoso presence the dispute could not be 
satisfactorily settled, 1 think his order is illegal and without jurisdiction. 

I agree with Mr, Justice Staklky in thinking that the order recorded by 
the Sub-Divisional Magistrate on the 12th of August was an abuse of jurisdic- 
tion, inasmuch as the report on which it rested did nob give any information as 
to any dispute regarding the collection of rent, but had reference to the actual 
possession of a piece of land by two rival sets of tenants claiming to hold under 
two rival sets of zemindars. 

That being so, the case falls clearly within the enunciation of tho law as 
set forth in the judgment in Ihirlndlnbh Narain i>ingh [918] v. Luchmeswar 
Prosad Singh, (1898) 1. L. K., 26 Cal., 188, and I think this Court has the 
power to interfere both under its rovisional jurisdiction as also under clause 15 
of the Charter. For those reasons 1 am of opinion that the whole proceeding 
is bad and ought to bo set aside. If there is still any apprehension of a breach 
of the peace the Magistrate can take any stop in accordance with law which 
he may consider necessary for the purpose of preventing any occurrence of 
that kind. 

1 accordingly make the rule absolute and set aside the order of the Sub- 
Divisional Magistrate of Jahanabad, dated the 29th of December 1899, declaring 
the second party to be entitled to the possession of the disputed land, until 
evicted therefrom in due course of law. I also direct that the costs, if paid, be 
refunded. 

D. S liulc made absolute. 


NOTES. 

[The persons ‘ concerned’ are not confimid to the actual disputants; — 30 Cal., 188 F.B. ; 
28 Cal., 446 ; 38 Cal., 889 ; 6 C.W.N., 101 ; 5 C.W.N., 428 ; 6 C.W.N., 900. 

As regards the power of transfer, see also (1901) 28 Cal., 709 ; of interference in revision, 
966 also (1906) 33 Cal., 68.] 
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[ 37 Cal. 918 ] 

The 1st May, 1900. 

PfeESENT : 

Mr. Justice Prinsup and Mr. Justice Handley. 

Daimulla Talukdar Petitioner 

vevHUS 

Mahariilla Talukdar Opposity Party. ^ 

Jurisdiction — Dispute regarding right to property — Power of Magistrate 
to determine rights aiid Jiares of parties — Cioil Court — Code of 
Criminal Procedure (Act V of 1S9S), ss. I4i and 145, 

It IP not because private parties or members of the same family dispute regarding their 
respective rights to land or crops, that a ^Magistrate is called upon to interfere. A Magistrate 
cannot take upon himself to decide questions of fact and Mahomedan law, so as to satisfy 
himself as to what are the actual rights of the parties to the lands in dispute. If he has 
good reasons to believe that such a dispute is likely to cause a breach of the peace, the law 
enables him to ascertain and maintain actual possession, or if it is shewn that the momhers 
of the family are inclined to break the peace he can bind them all over to keep the peace. 

Where there was a dispute between the parties, who were related to one another, as to 
the amount of their shares to certain property which was claimed on the one hand to bo 
joint in certain shares, and on the other hand to exclusively belong to the other party, and 
no proceedings had been taken under s. 146 of the Code of Criminal Procedure, nor was there 
£919] anything to show that there was any probability of a breach of the peace, the Magis- 
trate pissed the following order : “ The applicants must not plough more than 12 aiiDas of 

the land.” Held, that such an order could not properly fall within s. 144 of the Code of 
Crinnn*al Procedure, as an order under that section could only be passed on some emergency 
and would have effect for only two months. The present order in it.s operation would have 
effect and was intended to have effect, until the parties went to a Civil Court to settle their 
disputes, and no emergency was even suggested. That the order, therefore, was entirely 
without any authority of law and must be set aside. 

In this case certain parties, wiio were related to one another, were quarrelling 
regarding their rights to certain property, which was claimed on the one hand 
to be joint in certain shares, and on the other hand to exclusively belong to 
the other party. There were no proceedings taken under s. 145 of the Code of 
Criminal Procedure in order to ascertain the actual possession of the land, 
nor was there anything to show^ that tliere was any probability of a breach of 
the peace. 

The Sub-divisional Magistrate made certain inquiries, and having taken 
upon himself to decide questions of fact and questions of Mahomedan law, so 
as to satisfiy himself as to what were the actual rights of the parties to the 
lands in dispute, passed the following order : “The applicant must not plough 
more than 12 annas of the land.” 

Babu Mohini Mohun Chuckerhutty for the Petitioner. 

Babu Atulya Charan Hose for the Opposite Party. 

1900, May J. The judgment of the Court (PlllNSEP and llANDLBY, JJ.) 
was delivered by 

Prinsep, J. — There was a dispute between the parties wdio were related to 
one another, and on this, after having made certain inquiries, the Sub- 

* Criminal Revision No. 182 of 1900, against the order passed by J. Johnstone, Sub- 
Divisional Officer of Serajgunj, dated 27th January 1900. 
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Divisional Magistrate passed the 'following order : “The applicant must not 
plough more than 12 annas of the land.” In coming to this conclusion, as*we 
learn from the Sub-Divisional Magistrate’s explanation, he has taken upon 
himself to decide questions of fact and questions of Mahomedan law, or in other 
words to exercise the function^ of a Civil Court, so as to satisfy himself as to 
what are the actual rights of the parties to the lands in dispute. There were 
no proceedings [920] taken under s. 145 in order to ascertain the actual posses- 
sion of the land, nor, we may observe, is there anything to sliow that there 
was any probability of a breach of the peace. The proceedings before us, so 
far as they go, show that the parties are quarrelling regarding their rights to 
certain property which is claimed on one hand, to be joint in certain shares, 
and on the other hand to exclusiveAy belong to the other party, it is contended 
before us by the learned pleader, who appears against th(3 rule, that tlie order 
is one within section 144 of the Code of Criminal Procedure, inasmuch as it 
directs certain persons to abstain from an act, that is, from ploughing inoie 
than 12 annas ijhare of certain lands. In our opinion, however, it cannot pro- 
perly fall within that section, for an order under s. 144 can only be passed on 
some emergency, and it has effect for only two months. The present order in 
its operation will have effect and was intended to have effect, until the parties 
wont to the Civil Court to settle their disputes, and no emergency is even 
suggested. The order therefore is entirely without any authority of law, and 
must be sot aside. 

The Magistrate, we observe, represents that he is in a difficulty how to 
deal with such a matter and he states : “ If T had only consulted my own 

convenience, T should without hesitation have allowed the parties to fight on 
as the consequent cases of rioting or murder would have required far less 
expenditure of time and trouble than has been necessary for the purpose of 
preventing it. In case my order is set aside, 1 hope tlio ITou‘ble Judges will 
bo so good as to suggest what could have been the proper procedure, as the 
Criminal law does not, to my mind, provide any clear rule on the subject of 
what is to be done, when a dispute as to the amount of their shares breaks out 
between the sharers in what had been joint property, and the case is one which 
to judge from my short experience arises pretty frequently.” 

In dealing with this matter, as he has done, we give the Magistrate 
full credit fora desire to do his duty, and, if possible, to end this dispute which 
might lead to further trouble. But the Magistrate has exceeded his powers 
and ho has interfered in a manner which was quite unnecessary. It is not 
because private parties or members of tlie same family dispute regarding their 
[92i] respective rights to land or crops, that the Magistrate is called upon to 
interfere. If he has good reason to believe that such a dispute is likely to 
cause a breach of the peace, the law enables him to ascertain and maintain 
actual possession. But that is not the case here. The Magistrate did not 
take proceedings under s. 145 ; and even if the Magistrate had taken such prO' 
ceedings he was not competent to do more than to determine actual possession. 
He could not, as he has done, determine rights of parties under Mahomedan 
law. Such questions should be left to the Civil Courts. We would also point 
out that the proper course for a Magistrate to take when it is shown that 
members of the same family are inclined to break the peace is to hind them all 
over to keep the peace. The law, therefore, gives the Magistrate ample powers 
in respect of a dispute such as the present. In this case, the Magisjtrate has 
failed to exercise such jurisdiction, and he has acted in a manner altogether 
beyond his powers: His order^nust be set aside as without jurisdiction. 

D. S. 


• o 
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MAHADEO SINGH V. 


NOTES. . 

[ See also 24 Mad., 45. ] 


[ 27 Cal. 921 ] 

The llih May, lUOO. 

PRESENT ; 

Mr. Justice Prinsep and Mr. Justice Handley. 

Mahadoo Singh Petitioner 

versus 

Queen-Empress Opposite party.' 

False charqe, prosecution for viakinn -NecessUif of cxamuiation of 
complainant — Dismissal of complaint — Order for judicial in- 
quiry or report without examining complainant, Icqality 
of — Pe?ial Code {Act XLV of 18(10) s. — Code of 
Criminal Procedure {Act V of I'SOH) ss. 20*^, 

203 and 470. 

Where a Magistrabe after having exaruinod the complainant and without hearing hia 
witnesses or dismissing the eompliiint ordered the cornplauiant to ho prosecuted under s. 211 
of the Pcual Code. 

Held, that the Magistrate’s order was without jurisdiction. 

Where a complainaut, whoso complaint had been reported false by the police, complained 
to the Magistrate and asked him to trv the complaint, and [922] the Magistrate did not 
examine the complainant himself, hut made over the case to a Subordinate Magistrate for 
judicial inquiry or report. 

Held, that the Magistrate had no authority for this procedure. 

A complainant must be examined by the Magistrate, who receives tlie complaint, or by 
some Magistrate to whom he has transferred the case. When a complainant has been 
examined bo is entitlocl to have the person accused brought before the Magistrate, and it is 
only when the Magistrate has reason not to belie \e the truth of the complaint from hia 
^xamincation that this can properly be refused and an investigation held. 

In this case the petitioner, on the 21st of April 1899, complained to the police 
in respect of the theft of certain documents. After investigation the police 
reported the complaint to he false. On the 90tli of April the petitioner appeared 
before tlie District Magistrate and made a complaint asking to have the matter 
tried. The District Magistrate deferred passing orders until he was in receipt 
of tlje police report, and then, on the 6th of May, ho ordered the petitioner 
to show cause within seven days why he should not he prosecuted under 
s. 211 of the Penal Code, and at the banio time he made over the complaint of 
the petitioner to the Deputy Magistrate for judicial inquiries and report. The 
Deputy Magistrate, after examining the petitioner and his witnesses, reported 
to the District Magistrate that the complaint was in his opinion false. The 
District Magistrate on tliis passed an order under s. 476 of the Code of Criminal 
ProceSur© directing the petitioner to be prosecuted for an offence under s. 211 
of tlie Penal Code. This matter was then considered on a rule granted by the 

• Criminal Revision No. *271 of 1900, inade against the order passed by G. Balthasar, 
Esq., Ofiiciating Deputy Commisbioner of Palamau, dated the 12th of March 1900. 
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High Court, and, inasmuch as the District Magistrate had ordered the petitioner 
to be prosecuted under s. 211 of the Penal Code for having made a* false 
oomplaint without ever examining him, the order under s. 476 of the Code of 
Criminal Procedure was set aside. Tiie District Magistrate then renewed the 
proceedings and examined* the petitioner, and on that examination ho again 
passed an order directing the petitioner to be prosecuted under s. 211 of the 
Penal Code. 

Bahu Preo Nath Sen for the Petitioner. 

1900. May 11.— The judgment of the Court (Phinsep and Handley, JJ.) 

was delivered by 

Prinsep, J. — After investigation, the police reported that the coiiiplairit 
of Mahadeo Singh, in respect of theft of certain [923] documents, was false. 
On the 30th of April i\laliadeo Singh appeared before the District Magistrate 
and made a complaint asking to have the matter tried. Tlie District Magis- 
trate deferred passing orders on the matter, until he was in receipt of the police 
report, and then, on the 6Lh May, he ordered the complainant to shov; cause 
within seven days why ho should not he prosecuted under s. 211 of tlie Indian 
Penal Code, and at the same time he made over the complaint of Mahadeo 
Smgh to the Deputy Magistrate for judicial inqiiiry and report. On the 10th 
June, tlu) Deputy Magistrate ordenMl notice to the complainant to appear 
before his Court with (ividence on the 30ih .lime, and after examining the 
eom[)lainaiit and his witnesses, lie ri'ported to the District ^Magistrate that 
the complaint was, in ins oiimion, lalse. Tlie I) strict Magistrate on tJiis 
passed an order under s. 476 of the Code ol Ch*iminal Procedure crrecting 
the iietitioncr to ho prosecuted for an od’ence under s. 2 LI of the Indian 
Ptmal (^>ode. This matter was then considered on a rule granted hy tins Court, 
and, inasmuch as the District Magistrate had ordered the complainant, Mahadeo 
Singh, to be prosecuted under s. 211 of the Indian Penal Code for having made 
a false complaint without over examining him, the order under s. 476 was 
set aside. 

The Magistrate has renewed these proceedings and has examined the 
complainant, and on tliat examination he has again passed an order directing 
the complain. int to be prosecuted under s. 211 of the Indian Penal Code. 

A second rule, which is now before us, has been granted, and we have 
again considered this matter. It has been represented to us, and it would 
appear from the Magistrate’s ludgment, which was liefore us and which was not 
withhold from us, as the Magistrate in his explanation seems to think, that tlie 
Magistrate has proceeded entirely on the statement of the com])lainant. The 
Magistrate now represents in his explanation that ho acted on the police rejiort 
and also on tlie report of the Magistrate, who had held the judicial irujuiry, and 
he further assures us that he had also coiisuiered the evidence p‘c irded hy that 
Magistrate hoforo passing the order under s 476 of the Code of Cniuinal 
Procedure. 


The proceedings from first to last have been misc'mct ived, 
that this irregularity has ojiGrated very mifairh' [924] fne 

He protested against the police mvestij^ 
to try his complaint. The District M 
accordance with hw. nmdcovci 
trate for judicial inquiry and reui)i! 

The law requires that a complain. rd 
that, if the Magistrate, after e\ ini i. 
to believe the truth of the ctoplun , 
to be held. That was not the coui->-- 


and w’e think 
coinj)lainant. 
Magistrate 
ne him in 
i.h‘ Magis- 
'e'ocf’dure. 
'> /c'ovides 
tiason not 
cstigation 
s case, nor 
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did tno Magistrate (as he ought to have done) transfer this case for trial by tho 
Subordinate Magistrate. He retained it in his own Court for trial and he 
referred it, as we think without any amthority, to a Subordinate Magistrate for 
an “ intermediate judicial inquiry,** as he terms it. The complainant was 
entitled to have his case tried out by some officer and to have final orders passed 
on it. The case before the District Magistrate lias never been tried out and 
has never been dismissed on evidence recorded by him or obtained by him in 
the manner directed by s. 202. Whatever may be the merits of the case, we 
think that the proceedings, which have extended much more tlian one year 
have been unduly prolonged, and that there is no necessity for continuing them. 
The Magistrate’s order under s. 476 is, in our opinion, without jurisdiction, 
inasmuch as it has not been properly passed on judicial proceedings before 
himself, and wo think that the jirotest made by the complainant against the 
result ol an investigation by the police should have received ])roper attention 
at the hands of the District Magistrate. 

To avoid any misundeirstanding we would poini. out that a complainant 
must he examined by tlie iMagistrate who rpcci\es the complaint, or by some 
Magistrate to whom he has transferred the cnse. This was not done. Wlieii 
a complainant has hetm examined, he is entitled to have the [lerson accused 
brought before the Magistrate, and it is only wlum the Magistrate luis reason 
not to helievo the truth of the complaint from his examination that this can 
properly he refused and an investigation held Here the complainant jirotosted 
against the police rojiort and he appealed to the Magistrate for redress. Jt was 
certainly not fair to the com-[925]plainant to disbelieve his eomplaint without 
ever heating him ; to order an investigation by another Magistrate and act on 
that investigation ; and, without hearing the complainant from first to last, to 
order him to be jirosecuted for making a false cojiiplaint. That was how the 
matter stood on the order passed on the first rule. The situation has not been 
improved since. The complainant has, it is true, been examined, but his 
witnesses have not been heard by the District Magistrate, who has condemiual 
him on a report made by another Magistrate after an inquiry held irregularly 
and without jurisdiction. The exaiTiination has, in point of fact, lioen only a 
compliance with our order on the rule, so as to enable tlie District Magistrate 
to repeat the order previously passed by him. Even now the complaint has 
not been dismissed, and it certainly has not received the judicial trial that the 
comjilai riant ssked for and was entitled to. There was really nothing before 
tlie District Magistrate on which he could jirojierly pass an order under s. 476 
of the Code of Criminal Procedure. The rule is, therefore, made alisolute, and 
it is directed that no further proceedings he taken in this matter. 

D. S. 


NOTES. «r 

[ This w.as followed in (1905) TS Cal., 1 . 2 C.L.J. 22H . 10 C.W N.. 156 ; (1911) 12 I.C., 
515 (Punjab).] 
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AKHOY KUMAK &C. V, JAGAT C11U>IDEK &Q. [1900] l.L.R. 27 Cal. 9^6 
[27 Cal. 928] 

The 2yth March, and 2nd April, 1900. 

Present : 

Mr. Justic e Prtns?:? and Mr. Justk’J': Stanley. 


Akboy Kumar Cliuckerbutty Petitiont*r 

versus 

Jagat Chundor Cliuckerbutty Opposite Party.’ 


Accomplice — Wrongful confinenicni — Extoriion — Monel/ lent in ordninrij course 
of business to pay amount extoitcd — Lender — Eenal Code {■ict XLV of 
1H00),ss. tMd, .V/;> and 

The accused, a Sub- Inspector of Police, arrc-^tc l oiu; J., wrongfiillv confined him, and 
extorted from him Its. *200 under a tlire.it tint ln^, the .iceii-od, would not release 7 , unless 
the money were p^id. This monev w.is p.nd on this at*, aunt bv P.. .i inone\ lender, who lent 
J. the money for this purpose. Aeoused w.i.-^ c nivicted under ss. :U2 and ‘ISl of the i\‘nal 
Code. In .ippeil th(’ Sessi ins ,Iiid«e field tliat f‘ noi an aecunpliee, .md h:i ving (lon- 
sidcrcdhis evidence accordinglv dismissed theap])“al. 

//tfd, th.it It was sutiicieritly shown that the inune\ w is not volunt'irily given, that it 
was given liy J. toobt.iiii his release from police custody, in [926] which he w.is detaini'd on 
no reasonable or sulficiunt ground, .ind it was cxtirted, because the Sub-liispeetor refused to 
release J., .IS liL' was b luiid to do, unless he wire paid that mr ne\ . That paving such 
money under .sueh ei real instances could not )»<• reg.irded as an aee.mipliec of the Siib-Tiis; eetor 
in such inisconduet. 

In tills case tlio accused, who was oinployod as Sub-Irispoctor of Mohigunj 
tharia, arrested one J on the chargo of being concoined in the theft of a cart. 
J. wiis detained at the thana, and nlriinately released on payment by him to 
tbo acou 8 ( 3 d of the sum of iis. 200 under a tlireat, tiial accused would not 
release J. unless the money were paid. This money was paid on this account 
by P., a mone> ’lender, who lent ./. the money for this purpose. The accused 
was convicted on the 2nd of September 1H09 by the Deputy Magistrate of 
Rangpur, of offences under ss. and d84 v)f tlio Penal Code of wrongfully 
confining J., and of extorting from liim Rs. 200 under a threat that he would 
not be released, unless the money were paid. The accused appealed to the 
Sessions Judge of Kangpur, and contended that the com|)lainant and all the 
witnesses for the prosecution, who took any part in the transaction, were 
accomplices and unworthy of credit. The Session^ Judge, hovveyei*, being of 
opinion that the money was advanced l)^ P. in theordimuA course of business, 
and that, therefore, the mere fact that was aware of the purpose for wliicli 
monov was borrowed, did not make him an accomplice, considererl his evidence 
accordingly, and dismissed the a]g)eal on the 2 1st id' Tieconiber 1899. 

Balm Dasarailii Snnyal for the Pelifcionei. , 


Babu Srish Chunder Ckvicdhry for the Ciown. 



Hit. 

1900, April 2 . The judgment of t! 


was delivered by 


Prinsep, J. — Thb petitioner a Sub 

'evicted 

of offences under ss. 342 and 384 of * 

i‘-*iuil V 

confining Jagat Chunder Chuckeihut r,\ , 

200 

under a throat that he would noi *■■ 

• buttv 

* Criminal R.cvi.sioii No. 101 ot I'JOO 


Sessions Judge of Haugpui, ita^cd tL.: '21st. IVi 


13 CAL.— 156 • • 12: 

• 
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unlesH the money were paid. It is found that this money was paid on this 
account by Panchu Behari Saha, a money lender, who lent Jagat Chunder 
[ 927 ] the money for this purpose. ‘In hearing this appeal the Sessions Judge 
held that Panchu was not an accomplice, and he considered his evidence 
accordingly. A rule has been granted to consider bhis naatter, because if Panchu 
is an accomplice, the evidence has not been properly considered on the appeal. 
It is contended before us that the money was an illegal gratification, that, 
therefore, the offence, if any, committed is under s. 213 of the Penal Code, 
rather than extortion under s. 384. In one sense the offence may be so regarded, 
and in that case Panchu might be regarded as an accomplice, but on the 
evidence we think that it is sufficiently shown that the money was not 
voluntarily given, and it w.is not given in consideration of the Sub-Inspector 
not proceeding against Jagat Chunder for the purpose of bringing him to legal 
punishment. Tt was given to obtain his release from police custody in which 
he was det:iined on no reasonable or sufficient ground, and it was extorted, 
because the Sub-Tnspector refused to release him, as he was hound to do, unless 
he were paid tliat money. A person paying such money unde)' such circum- 
stances cannot he regarded as an accomplice of the Sub-Tnspector in such 
misconduct. There are, therefore, no sufficient grounds for holding that the 
Sessions Judge on appeal has not properly dealt with the evidence of Panchu 
as not that of an accomplice. 

The rule is discharged. 

D. S. 


NOTES. 

[ In a similar case, the testimony of peisons who paid the bribe was accepted though 
uncorroborated (lUOG) Cal., G49 . 10 C. W. N., CGU.] 


• [Sec. 213 : — Whoever accepts or attempts to nhlain, or agrees to accept, any gratifica- 
, ^ lion for himself or any other person, or any restitution of 

Taking giu^, Af'., to 

propert.\ to hmisclf or any other person, in consideration of his 
screen an ol eiic er roin pcjneoalirig an offence or of his scrccniiig an}’ person from legal 
puni^'liment. punishment for any offence, or of his not proceeding against 

any iicrson for the purpose of bringing him to legal punishment, shall, if the offence is 
puni-^hable with death, be punished with imprisonment of either description for a term 
„ ^ ^ which may extend to seven years, and shall also bo liable to 

If a capital onenec. offence is punishable with tran.sportation for 

life, pr with imprisonment which m.iv extend to ten years, shall be punished with 
imprisonment of either description for a term which may extend to three years, and shall also 
■ V. + . liable to fine *, and if the offence is punishable with imprison- 

1 f puniMiable witn trans- extending to ten 5 "ears, shall be punished with imprison- 

portation for life or wi i n^ciit of the de.scripLion provided for the offence for a term 
imprisonment. which may extend to one-fourth part of the longest term of 

imprisonment provided for the offence, or with fine, or with both.] 
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[27 Cal. 927] 

TESTAMENTARY JURISDICTION. 

The 27th March, 1900. 

PBKSKN'T : 

Mu. Justice Ameek Aei. 

In the Goods of Bhugf^obutty D.isi Deceased.* 


I'rohate — Caveat — Executor— iroimivtuhr of Will— Cnccalor- - Coslt;. 

A p.i.rty cognisAiit of proceeding-^ in .in action for prohitcor letter-; ol ndnniiistration .ind 
not objecting to the grant is not as a ml ' entitled to hiive the matter reopened and the grant 
revoked. In this case he was allowed to reopen the case under cert.iin eiicumstanecs and 
upon certain conditions. 

On the Hth Miiy 1899 Prosonnomo^i Dasi applied for prohate of the will 
of the deceased, wlioreby slie had boon [928] appointed the sole executrix. 
A CMveat was filed opposing the grant h> two persons, Adhure Chunder Dutfc 
and Gopal Chunder Dutt, sister’s s.nis of tlie deceased, and the matter was 
set down for hearing as a contentious cause. The hearing lasted for several 
days, and on 23rd February Babu AkJioi/ Kumnr Mittrr, attorney for the 
caveators, was examined, and bis cross-examination bad proceeded to a certain 
extent when the ease was adjourned. On that day Air. Mittcr, wlio wms the 
loading Counsel for the caveators, stated tliat bo bad gone througli the evieenco 
again, and that he bad advised his client to withtlraw the caveat, and that ho had 
mentioned this to Mr. Cluiknioarti, who was the leading Counsel for the pro- 
pounder and had asked him not to prcftS lor costs. AJr. Chakravarti thereupon 
stated that, if the Court sanctioned it, he would not press for costs, but that, 
as his client W’as an executor and tiustee, he could not give u)] costs without 
tlio sanction of the Court. It w'ould, how'cvor, benefit the estate by avoiding 
further litigation and tiouble, if lie gave up costs. The Court thereupon 
delivered judgment holding that fhe wiii had been duly proved, and ordered 
probate to he granted to the said Prosonnomovi Dasi. 

In the above proceedings one Koma Nath Addy, another sister’s son of 
the deceased, had tiled an affidavit in sup])oit of the caveat, aiid given evidence 
on behalf of the executors, but had filed no caveat. On the same day that the 
caveat was discharged arfd probate ordered to i.ssuo, Koma Nath Ably, tlirougli 
his attorney Ibilai Aklioff Kiumu' Milter, entered a caveat in the s.iid goodh 

Subsequently there was a change of attorney from Kahu Akhov iviimar 
Mittor, to Mr. N. C. Hose. 

Koma Nath .^ddy also tiled an affidavit stating that thcie w’ere other 
witnesses besides those examined wdioiii hu wunteil lo call a.nd tfnif the forniei 
caveators had withdrawn the caveat upon groimds nob know’o to hirii. • 

Mr. O' Kuicaly for Roma Nath Addy.- - The apphc'.nt i'- not piwtluded b> 


the former proceedings from having tlu' i’* '■ ' as lie has 

fresh evidence to put forw'ard. i ]ii uc!i]do 

him, do not apply to circumstances .voat has 

been witlidrawn [d29j by agieoinri*^ I h it a 

person who has had notice of the ft»ri‘K 'p/iiing 

up the matter again are KmihoUnchu', I 1 G. K., 

4 Cal., 3()0 ; hrinda Choirdlu'kini \ ' i K , 1 1 

Cal., 492; N^danncy Vahm v h'al., 45, 

: Suit N 
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B,nd , In the matter of Pitamher Girdhar, (1881) I. L. R., 5 Bom., 638. The 
circumstances under which a Court will grant a re-hearing are laid down in 
Wytcherley v. Andrews, (1871) L. R.'S P. & D., 327 and Peters v. Tilly, (1886) 
L. R., 11 P.&D., 145. 

Mr. Chakravarti (Mr. S. B. Das and Mr. H. D. Bose with him) fojr the 
Propounder. — This case does not come within any of the exceptions. There 
was no compromise here as there was in the case of Wytcherley v. Andrews, 
(1871) L. R , 2 P. ^ D.. 327, and in Peters v Tilly, (1886) L. R.. 11 P. & D.. 
145, it was a question of a fresh will. The case of Ratcliff c v. Barnes, (1862) 
2 Sw. & Tr., 486, shows that a next of kin, who is cognisant of a suit between 
the execufor of a will anJ another next of kin ending in the establishment of 
the will, is not at liberty to oppose probate of the will being taken. That case 
followed the decision of Sir John NicoIjL in the case of Newell v. Weeks, 
(1814) 2 Phil., 224. All the Indian cases are to the same effect. 

1900, March 27th. Ameer Ali, J.— On the 8th of May 1899 Prosonno- 
moyi Dasi applied for probate in respect of the will of a Hindu lady named 
Bhuggobutty. There were various proceedings anterior to that application, but 
it is not necessary to refer to them for the purposes of the present judgment. 
It is enough to state that upon Prosonnomoyi applying, as aforesaid, two 
persons named Adhore Chunder Dutt and Gopal Chunder Dutt entered a caveat 
against the grant of probate. 

The case was, accordingly, set down as a contentious cause and came on 
for hearing on the 8th of February hist. The [930] trial lasted over a con- 
siderable number of days, a*id the propounder’s witnesses were cross-examined 
at enormous length, no detail was left unquestioned, and every single matter 
open to attack or criticism was subjected to a searching cross-examination. 

On the 23rd of February Akhoy Kiunar Mitter, attorney for the caveator, 
Gopal CImnder Dutt (his brother Adhore having died previously), was examined, 
and his cross-examination had proceeded to a certain extent w'hen the case 
was adjourned. 

Before his evidence had commenced Mr. Mitter, who was leading Mr. 
Ohnudri, stated that that, was his last witness, and that, save and except a 
person with whom some other will was alleged to have been deposited, he would 
not call any other witness. 

The case came on for further hearing on the 27th of February, and on that 
day, on its being called on, Mr. Miller said as follows: — 

“ I have had an opportunity of going through the evidence, and of con- 
sidering what has fallen from the Court, and, having regard to that, I have 
advised my client to withdraw the caveat, and I mentioned this to Mr. 
chakravarti, who has stated that he will not press for costs.” 

With regard to that Mr. Chakrvarti said : “ I did so as I am appearing 

for a* trustee, and the chance of getting costs ironx the people before the Court 
on the other side is so small and may put the estate to more expense, that I 
thought it advisable not to press for costs. 

Asks for probate to his client. Upon that 1 passed the following 
judgment: 

‘J Mr. Mitter in tne exorcise of his discretion has, in my opinion, very 
properly taken a course on behalf of his clients, which I was certain on con- 
sideration would commend itself to him, and I thoroughly approve of the course 
taken. Ho has witfidrawn the caveat on bolialf of hisclientv and Mr. Shakra^ 
vaiti for the reasons given by him and minuted does not press for costs. . I 
approve also of the course taken by him.” 
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“ The oaveat being thus withdrawn I am not called upon to [031] express 
any opinion upon the evidence given on behalf of the caveators, but 1 am 
entitled tcrsay that on the evidence given by the propounders, which I consider 
reliable and satisfactory, the factum of the will is conclusively established. • I 
my add that it being the question of the estate of a deceased person, had I 
felt that the evidence of the caveators was such as to raise any doubt in my 
mind as to the factum of the will, i should have hesitated before giving elTect to 
the application for withdrawal of the caveat, hut rny opinion on t)i(3 evidence, 
so far as it has proceeded, is so clear that, approving, as 1 do, of the course 
taken by learned Counsel for the caveators, I unhesitatingly pronounce in 
favour of the will and direct that prohate do issue to the propounders.” 

On the very same day through the very same attorney, who was acting 
forGopal Chunder Diitfi and the widow of Adhore Chunder Dutt, Roma Nath 
Addy, who had given evidence on behalf of Copal Chunder, tiled a fresh 
cav(3at against the grant of probate. Naturally the attorney tor the plaintiff 
protested against the proceeding and wrote a letter which runs as follows ; “ I 
understand that you, acting as attorney for Bahu Roma Nath Addy, have filed 
a caveat against the grant of probate to my client. All that I can point out 
to you is that it is a gross abuse of the order of the Court. Babu Roma Nath 
Add> had notice of the ai3plicition long ago, and ho had given his evidence in 
Court and the case lasted for so many days, and then at last when the order 
was made, he tiles a caveat. 

“ However I must ask you to tile your grounds in support of caveat at 
once, so that the case may be heard and decided without delay.” 

In reply to this protest Aklioy Kumar Mitber, on the IsL of March, wrote 
a letter which need not be set out in full as the commencing passages are 
sufficient to give an indication of its character. 

“ My client does nob see how ho is prevented from questioning the 
genuineness of the will, because his cousin, Copal Chunder Dutt, and the wife 
of one of his deceased cousins, Srimati Shusila Coomaree Dassee, chose to 
withdraw the caveat entered by them in the above goods.” 

[932] Something was said about the proceedings being some what hurried. 
I was surprised at this observation as the Counsel who made it knew from 
his experience how unadvisahle delay in a matter like this is, and if any one 
expected that I should allow this case to ho hung up for a year or eighteen 
months I can only say lua was very much mistaken. 

The caveat of Roma Nath Addy having been tiled through Bahu Akhoy 
Kumar Milter, regarding whom 1 shall say a few words befort3 1 finish, a change 
was made to another attorney, the object of which is obvious. At this stage 
it is desirable that I should state what the position of Roma Nath Addy was 

in the case which had bean heard by mo for such a length of time. 

• 

Adhoro Chunder Dutt and Gopal Chunder Dutt were the two sons 6Y a 
sister of the deceased Bhuggobutty Dasi. Roma Nath Addy alleged himself 
also to be a son of another sister, and stated in his evidence wdiich ho gave in 
Court in support of the caveat, and in denial of his signature to the alleged 
will that he, Gopal Chunder Dutt and Adhoro ChurJder Dutt, lived all along in 
the house of Bhuggobutty Dasi. He stated that ho know i)f the proceedings 
which had been taken hy his cousins, and that, inasmuch as liis iuterests 
wore assured by their action, to paraphrase his language, ho did not think it 
necessary to tile any. caveat. Ho also pleaded want of means. In tlie course 
of Gopal Chunder Dutt’s deposition, which I am entitled to take into considera- 
tion in dealing with the whole ipatter and with the bond fides of the present 
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application, it appeared beyond a shadow of doubt that not only was Botna 
Nath privy to the proceedings taken by his cousins— not only was ho cog- 
nisant of all that was being done* but that he was actively associated with 
them and managed the case and instructed the^ attorney. 

One word more before I go on to the legal position this man takes up here. 

When I stated in my judgment that “the caveat being withdrawn I am 
not called upon to express any opinion on the evidence given by the caveator,’* 

I had in my mind the course which had the case proceeded to a conclusion, I 
intended to take witJi regard to the witnesses; for iny opinion being as the case 
progressed, and as 1 scrutinised the testimony and demeanour of the 
wit- [9331 nesses for the caveator that some of them at least had grossly perjured 
themselves, I intended directing their iirosecution, and I did not mean to stop 
there. I also iritt3nded calling upon the attorney to explain on affidavit his 
conduct in holding communication with a witness whom he knew to be the 
witness of the propounder, and whom he allowed to come into his office in order 
to get a statement. 

But as Mr. very properly in my opinion, came to the conclusion 

that he should adviiie his client to withdraw the caveat, I did not consider it 
necessary to proceed further 1 may add that, if the case had proceeded to the 
end, one of the persona against whom I should have ordered proceedings to be 
taken in the Criminal Court would have been the present applic.ant. 

I mention this only to explain the reserve with which I dealt with the 
evidence of the caveator, not thatl had any doubt, but simply to abstain from 
giving expression to the distinct impression 1 had formed. The case for the 
will was proved incontestably per testes. 

As I said before the witnesses for the plaintitf were cross-examined most 
minutely and elaborately. No possible ground was left untouched. 

At first Mr. Chaudri and Mr. Sinha appeared for the caveators. At the 
second stage they were i-epresented by Mr. Mitter and Mr. Chaudri, and the 
names of those learned gentlemen are enough to carry a guarantee that the case 
was conducted with ability and vigour. What are the grounds on which Roma 
Nath Addy now comes in to reopen the entire proceedings that ended on the 
27th of February last ? 

In paragraph 5 of his affidavit, originally filed on the 7th of March 1900 
his ground is thus stated : — 

“ 1 furtlior say that in consequence of a caveat having been entered by 
Adhore Ghunder Dutt and Gopal Ghunder Dutt, two of the sons of Srirnatti 
Rajomoyi Dassi, who is another sister of the said Srirnatti Bhuggobutty Dasi, 
against the grant of probate lo the said Prosonnomoyi Dassi of the said document 
as the will of the said Srirnatti Bhuggobutty Dasi, I did not consider it 
necessary to file a caveat on my own behalf, until I found that [934] for reasons 
unknown to me, and on account of the deatli of the said Adhore Ghunder Dutt, 
the caveat filed on behalf of the said Adhore Ghunder Dutt and Gopal Ghunder 
Dutt was withdrawn.” There can ho uo doubt that the above statement is false. 

In his affidavit Rbma Nath says nothing as to when or how he came to 
know of the withdrawal oi the caveat. Nor does he venture to say that he was 
prevented from intervening in the action, the moment* he learnt of the course 
Gop*al Ghunder was going to take. It is a bare statement that the former 
caveat' having been withdrawn, he now comes forward to contest the will. 
Yesterday, the 26th of March, fully a month after the withdrawal of Gopal Ohun- 
der’s caveat he puts in an affidavit/, in the 2nd paragraph of which he states as 
follows I further say that some days after my evidence was concluded I 
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heard from the said Gopal Ohunder Dutt and Adhore Ch under Dutfc that they 
had withdrawn their caveat, hut I was not aware what transpired between the 
date of my. examination and the withdrawing of the said caveat or the reasons 
which led to the said withdrawal/’ 

It may be noticed by the way that Adhore Chundor Dutt had been dead 
long before the case came on for hearing. 

This is sufficient to shew the recklessness with which he has sworn to facts 
in his affidavits. 

Restates there are certain witnesses he would have called but whom the 
persons conducting the proceedings did not call. 

It is perfectly clear on the authorities, both here and in England, that, if a 
party is cognisant of proceedings for letters of administration or probate, and 
chooses to stand by and allow the proceedings to be concluded in his absence, he 
will not be allowed to come in afterwards and have the grant revoked or the 
proceedings reopened. In Ncu ell v. W(*pks (2 Phil., 224) Sir Jofin Nicoll stated 
exactly theprincfple on which matters of this nature are dealt with, and that 
case has been accepted as an authority both in England and here. 

That learned Judge referring to two cases set out in his judgment held that 
inasmuch as the parties who were applying were spectators of and privy to the 
whole proceedings and might have intervened at any time it shewed that 
they had not sustained [935J any prejudice, and had no right to come in 
to object to the grant of the probate. 

In that case also now facts were alleged, but the learned Judge put them 
aside on the ground that thoy were too late. 

That case was followed in Batchffe v. Barnes, (1862) 2 Sw. Si Tr., 486, 
which to a large extent is analogous to the present case. 

The facts as given in the report wore as follows : The plaintiffs in that 
case were the executors of the will of Joseph Barnes, and the delondant, John 
Barnes, was the son of the said Joseph Barnes. A sister of the defendant had 
entered a caveat, and the executors bad propounded the will. Several pleas 
had been raised in, opposition to the will and issue was joined on those objec- 
tions. The issues were tried under an order of the Court before MARTIN, B., 
and a jury at the Liverpool assizes, and a verdict was returned in favour of 
the will. An application for a new trial was made and rejected, and the Court 
had pronounced for the will. 

The plaintiffs then applied for probate, when they wore met by a caveat 
entered by the defendant, a brother of the defendant in the previous suit. The 
plaintiffs thereupon filed a petition praying that probate might pass notwith- 
standing the caveat, and that the defendant might be condemned in costs. It 
was admitted that the defendant was cognizant of the former suit, and had 
assisted his sister in the conduct of it. 

The learned Judge in the Court of Probate dismissed the objections suln- 
marily, and held upon Newell v. Weeks that probate must issue notwithstand- 
ing the caveat. 

The same question came up in the Bombay High Court before Sir 
Charles Sargent in In the matter of Pitamher Girdha,{lS81) I. L. B , 5 Bom., 
638. In that case a* will, dated the 5th of February 1879, was propounded 
by one Navivahoo. The petitioner had entered a caveat, but at the close of 
the evidence given in support of the will he had without calling any dvidonce 
declined to proceed with the case.^ The Court then found in favour of the will 
of the 6bh [036] February 1879. He subsequently applied for a rule nisi 
calling on the executors to shew cause why the probate should not be revoked 
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and cancelled ; and he brought in another will, dated the Ist of February 1879, 
alleging that that was the real will of the deceased, and that the will of the 5th 
of February 1879 was a forgery. • 

The learned Chief Justice dealing with the matter relating to the right of 
the petitioner or anybody else to apply for revocation of the probate expressed 
himself thus : — 

“ It was next contended that the petitioner, having been concerned in the 
proceedings which resulted in the grant of probate, is precluded from now 
seeking to have the probate revoked. The rule in England is clear, that when 
once probate in solemn form has been granted, no one who has been cited or 
who has taken part in the proceedings, or who was cognisant of them, can 
afterwards seek to have it cancelled ; ” and he hold that the rule was applicable 
to the Courts here. Tlion dealing with another part of the case he says on 
page 642 : “ On behalf of the petitioner’s case it was argued that, although the 

petitioner might he precluded from applying for revocation of the probate by 
reason of liis having been caveator in the former proceedingo, the other exe- 
cutors named in tl)o will of the 1st February 1879 did not labour under the same 
disability, as they had not joined in the caveat, nor had they boon cited by the 
widow, and it was contended that tho petition might bo amended by inserting 
their names. Tt is admitted, however, tliat they were fully aware of the former 
proceedings, if indeed they were not actively engaged in supporting the case of 
the caveator, and T think, therefore, that they are equally bound with him by 
the decision of the Court, and that the rule laid down in liadcliffe v. Barnes 
and Newell v. Weeks prohibits them also from applying for rovocation of the 
probate that has been granted. ” 

The two cases cited by Mr. O'Kmenh/ in support of his proposition that 
in this case the order for probate having been made on wiLlidrawal of the case 
is not binding on any body else, except the persons directly concerned, seems to 
me not [937] to apply at all. Wifteherlcij v. Andrews, (1B71) L. R., 2 P. &D., 
327, was quite an exceptional case. It was on a distinct compromise and one 
of a supicious kind upon which the order had been made. 

In the case of Peters v. (1886) L. R., 11 P. & D., 845, the witness 

who could speak to the second will had been uutof the country for many years, 
and his whereabouts having been ascertained the Court gave liberty for taking 
his evidence ; at the same time it ordered that the proceedings instituted for the 
establishment of the second will should he stayed, till the applicant’s costs in 
the previous case had been paid. 

That was a totally different case to tho present. In the case before me, I 
am of opinion on the whole of the evidence which w^as before me and which I 
am bound to take into consideration that Roma Nath Addy was not only a 
witness to the case and i^rivy to the pi oceedings and cognisant of all that was 
taking place, but that he was closely associated with the caveators. To use 
ths words of Sir John NICOBL bo “ was substantially a party to that suit quite as 
much as if he had actually appeared a spectator to tho wliole and privy to the 
whole. If he had been dissatisfied he might have intervened at any moment of 
the proceedings.” The case was decided on the evidence of the witnesses care- 
fully tested by cross-examj/iation, and I found in favour of the will. It seems 
to me it would be lamentable to allow the whole matter to be reopened. It 
wotfld not only be a gross abuse of tho process of the Court, but would turn it 
into an engine of oppression and be a means of harassment to innocent persons. 

On these grounds I think that I arq not justified in making an order 
directing what it would really amount to, a revocation of the order for the grant 
of probate. 
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However, and in order to avoid ihe least semblance of grievance, Lam 
willing to do this. 

Holding that Koma Nath Addy was privy to the previous proceedings and 
fully cognisant of them, if he. in the course of a week pays to the plaintiff all 
the costs both of the former proceedings, and of tlie present proceedings upon 
his application up to [938] date to he taxed on scale 2, and gives security 
within the same period for further costs to the satisfaction of the Registrar,, 
this case will be set down for hearing on Wednesday next, and will be taken- 
up at the stage at which it stopped. In other words I will allow the cross- 
examination of the attorney to be concluded, and the witnesses mentioned in- 
Roma Nath's affidavit, and no more, to be examined. 

If those costs are not paid within the week and security given as aforesaid,, 
the caveat will stand discharged and probate will issue immediately. 

The plaintiff’s bill can be submitted to the taxing officer at once, and I 
direct that the taxation of it shall have precedence over other bills. 

Attorney for the Propounder : Babu Bomes Ghunder Bose, 

Attorney for the Caveator, Roma Nath Addy : Mr N. C. Bose. 


NOTES. 

|[The general rule was applied in (1911) 14 O. C. 77 : 10 T. C., 717.] 


[ 27 Cal. 938 ] 

PRIVY COUNCIL. 


The 1 6th February, and 24th March, 1900, 
Present ; 

Lords Hobhouse, Davey and Robertson, 
AND SiK Richard Couch. 


Yeo Htean Sew Plaintiff 

versus 

Abu Zatler Koreshi Defendant. 


[On appeal from the Court of the Recorder of Rangoon.] 

Mortgage— Construct ion of mortgage —Covenants as to payment of interest — 

■ Default in payment of inter p,st. ' 

A mortgage deed contained covenunLs for payment at the expiration of a year from its^* 
date, with interest to be paid month by month, in the montli following that for which it-' 
should be due, and to run on from the date of the mortgage at the same rate until the money 
borrowed and the intorosUshould be paid It vv.h.s also covenanted that if before the end o 
the year the mortgagor should make default in payment of interest during one month after 
it bad become due, in that case thoprincipal and interest should thereupon become ojaimablo.. 
With the latter requirement the mortgagor failed to comply, not paying the interest within 
the stated time. ^ • 

Held that, on the true construction of the deed, this default having taken place this 
suit would lie for both the principal and interest accrued due within the year. 
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[939] Appeal from the Recorder’s decree (16th May 1899) diHmissiQg 
the appellant’s suit with costSi as prematurely brought. 

This suit was brought by the appellant upon a deed of mortgage, dated the 
22nd October 1898, in the English form, securing repayment of Rs. 76,000, 
borrowed for one year from the date of the instrument. The clause for redemp- 
tion provided for payment of the principal, with interest, at the rate of ten per 
cent, per annum, from the date of the deed, payable month by month, on the 
22nd of each month following that in respect of which it was to be due. The 
clauses giving rise to the question, whether this suit was prematurely brought, 
now decided, appear in their Lordships’ judgment. 

The mortgagor covenanted to pay interest at the same rate until actual 
payment should be made. There was also a clause that in case of default in 
payment of the interest for one month from the date fixed for such payment, 
the whole sum secured, principal and interest, should become due. 

On the 22nd November 1898 the defendant had paid Rs. 200 on account of 
their due, but paid no more. On the 13th January following the plaintiff 
brought this suit, claiming the principal and interest with it, down to 
that date. 

The defences in the written answer were, first that the claim was for a 
penalty and not enforceable ; secondly, that the suit as brought was premature, 
the year not having elapsed before suit. 

The Officiating Recorder fixed issues on both these points. As to the first 
he considered that it was to be decided on the ground of authority of judicial 
decisions against such a claim being regarded as a penalty, from which equity 
would relieve. But as to the second he held it to he a good ground of defence. 
His reasons he gave as follows : — 

now have to consider if at the time when the suit was filed any default had been 
made in payment of any interest due under the mortgage for the space of one calendar month 
BO as to bring clause 4 into operation. The only provision for payment of interest is made 
by clause 3, which provides for payment on the 22nd October 1899 of the principal and in- 
terest thereon at the rate of 10 per cent, per annum, computed from the date of the instru- 
ment, with a further provi.so that if the principal shall not bo so paid then the mortgagor 
will pay interest after the rate aforesaid until the same shall be fully paid and will pay all such 
interest (which can only mean the [9401 interest then immediately provided for) month by 
month on the twenty-second day of each month succeeding that for which it should become 
due. 

** Jt is true that clause 4 contemplates default by the mortgagor in payment of interest 
due under the deed before the 22nd October 1899, but as there is no covenant or stipula- 
tion by him for payment of mesne interest, I think he is entitled to contend, and to contend 
successfully, that the suit is premataro. Great reliance has been placed by plaintiff's counsel 
on Froaad Doss Dutt v. RamdJione Mullick, 1 Ind. Jur., N. S., 255, but it is clear from the 
opening words of the judgment of Peacock, C.J., that it can bo plainly distinguished from 
this case in that the deed under consideration contained a covenant that the mortgagor 
would on the 4th September 1860 pay or cause to be paid to the mortgagee, his executors, 
administrators, representatives and assigns, the sum of Rs, 23,000 and would also in the 
meantime pay interest for flfio same ; so that, as the learned G. J., pointed out, it was clear 
that interest was to be paid bekweeii the date of the deed and the time fixed for payment of 
the principal. In the deed before me there is no such stipulatioU, and it would only be by 
reading a clause into the deed that is absent that this case could be rendered identical with 
ProBod Aoss Dutt v. Hanidhone Mullick, and the plaintiff be entitled to a decree. 

** The suit is dismissed with costs." ^ 

19o0, February 15. Mr. J. Fox, for the appellant, argued thafc the deed 
of mortgage had not been correctly construed in the judgment. On the tpoe 
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constructiion of its clauses, interest was payable from the date of the mortgage, 
the 22Qd October 1898, and regard should he had especially to clauses 4 and 9. 
Those appeared to have been inserted in ^contemplation of the case of interest 
not being paid by the times fixed for payment of it, and they showed the in- 
tention of the parties that the efi'ect of default in making that payment should 
be as stated in clause 4 ; in other words, to render the whole amount secured, 
with the interest already accrued due thereon, at once payable, and payable 
before the expiration of the year, if default should ho then made. He referred 
to the statement and conduct of the defendant, and contended that he was 
aware that the deed might be so construed. 

The respondent did not appear. 

Cur. adv. vult, 

[941] 1900, March 24. Their Lordships* judgment was afterwards 
delivered by 

Sir Riohard Couch : — By a mortgage deed, dated the 22nd of October 
1898, the rosiiondent in consideration of Es. 75,000 granted certain lands in 
Rangoon to the appellant subject to a proviso for redemption by payment on 
the 22nd of October 1899 of Rs. 75,000 with interest after the rate of Rs. 10 
per cent, per annum computed from' the date of the deed and payable as 
thereinafter provided. The mortgagor covenanted with the mortgagee as 
follows : — 

** 3. That tho mortgagor will on the 2*2nd day of October 18U9 pay to the mortgagee the 
sum of Rs. 75,000 and will aNo pay interest for the same after the rate of Rs. 10 per cent, 
per annum computed from tho date of these presents, and if tho said sum of Rs. 75,000 shall 
not be paid on the said 22nd day of October 1890 then the mortgagor will pay to the mortgagee 
interest thereon after the rate aforesaid until the same shall be fully paid and satisfied, and 
will pay all such interest month by month on the 22nd day of each month succeeding that for 
which it shall become duo. 


“ 4. That if before the said 22nd dav ot October 1899 the mortgagor shall make default 
in payment of the interest due hereunder for one calendar month after becoming due then 
in that ease the principal sum of Rs. 75,000 and interest shall thereupon become due 
and payable.’* 


On the 13tli of January 1899 tho mortgagee brought a suit against the 
mortgagor alleging in liis plaint that the mortgagor had only paid Rs. 200 for 
over two months as interest and thereby failed to comply wuth the require- 
ment of clause 4 of the mortgage deed, and that the sum of Rs. 76,508 was 
due for principal and interest on the mortgage, and praying for an order to the 
defendant to pay that sum on a day to be named by the Court and in default 
that the mortgaged premises might be sold and the proceeds applied in payment. 

The defendant by his written statement admitted the allegations in the 
plaint and submitted that the provision in clause 4 was a penalty which the 
plaintiff was not entitled to enforce and that the suit was premature. The 
suit was tried by the Officiating Recorder of Rangoon who on the 16th of May 
1899 dismissed it. He held that the provision in clause 4 did not create a 
penalty, in which their Lordships agree with him, but as there was no 
covenant or stipulation for payment of mesne ihtel'est *’ by the [942] mort- 
gagor the suit was premature. The mortgagee ha^ appealed and the question 
to be determined is whether the mortgage deed contains such a covenant. 

In clause 3 the mortgagor covenants that he will on the 22nd of October 
1899 pay the principal sum with interest computed from the diate of Ithe deed, 
and if the principal shall not bq paid on the 22nd of October 1899 that he will 
pay interest thereon after the same rate until tho principal shall be fully paid. 
Then follow the words and '* will pay all such interest month by month on the 
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22nfl day of each month succeeding that foi- which it shall become due.’* 
According to strictly grammatical construction “ such ” would refer only to the 
interest payable after the 22nd of October 1899, but it is capable of meaning 
the interest for the previous year covenanted in the first part of the clause 
to be paid, or it may bo considered to mean interest at the rate fixed. If 
it does not mean the interest in the first part of the clause no part of the first 
year’s interest would be payable until the end of that year although after that 
time the interest is to be paid month by montli. It is not reasonable to suppose 
that the mortgagee would agree to this. Then the introduction of the 
word “ all ” is not without significance. If the concluding words of the clause 
were meant to apply only to the part which immediately precedes them “ all ” 
is unnecessary Combined with “such ” it helps to show what is meant, and 
that the clause should he read as one sentence and not as if the first part is 
separate from what follows it. Clauses 4 and 9 of the deed support this con- 
struction. Clause 4 assumes that thei e is an obligation to pay interest before the 
22nd of October 1899. If tliero is not there cannot be default before that day 
in payment of the interest and the clause can have no optjration. Clause 9, 
which provides that if at any time either before or after the 22nd of October 
1899 the interest due under the mortgage is in arrear to the extent of 
Rs. 500 and unpaid for throe calendar months after becoming due it shall be 
lawful for the mortgagee to sell the premises, also assumes that there is a 
covenant to pay interest at some time during the first year, otherwise the interest 
could not be iu arrear before the 22nd of October 1899. The construction 
which their Lordships put upon “ all such interest ’’ makes the different clauses 
in the deed consistent, and they are of opinion that the suit ought not to have 
[943] been dismissed. They will therefore humbly advise Her Majesty to 
reverse the decree appealed against and to order that upon the defendant paying 
to the plaintiff' within six months from the date of Her Majesty’s order the 
sum of Rs. 75,000 the principal and Rs. 1,508 the interest, due on the mortgage 
mentioned in the plaint, together with the costs of this suit in the Recorder’s 
Court as taxed by the Court, and further interest on the said principal at 
the rate of Rs. 10 per cent, per annum, from the date of institution of suit, 
viz., 13th January 1899, till payment, the plaintiff do reconvey to the defendant 
the said mortgaged premises free and clear from all incumbrances made by 
him, and do deliver up to the defendant all deeds and writings in his custody 
or power relating thereto ; but in default of the defendant paying to the plaintiff 
such principal, interest, coats, and further interest as aforesaid, by the time 
aforesaid, that the said mortgaged premises be sold, and the money to arise by 
such sale be paid into Court, to the end that the same may be duly applied in 
payment of what shall he found due to the plaintiff for principal, interest, costs, 
and further interest as aforesaid, and the balance (if any) shall be paid to the 
defendant ; but if the proceeds of sale shall not be sufficient for the payment 
in full of such principal, interest, costs, and further interest, then that the 
defendant do pay to the plaintiff the amount of such deficiency with interest 
thereon at the rate of six per cent, per annum until such payment. The 
respondent will pay the costs of this appeal. 

Appeal allowed. 

Solicitors for the Appellant : Messrs. Hopgoods d Dgwson, 

C. B. 
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[ 27 Cal. 943 ] 

The 23rd February and 24th March 1900. 

• Present ; 

Lords Hobhouse, Dave^ and Robertson, and Sir Richard Couch. 


Radhamoni Dehi Plaintiff 

versus 

The Collector of Khulna and others Defendants. 


[On appeal from the High Court at Port William in Bengal.! 


Title — Evidence and Proof of Title — Possession — Alleged title by adverse 
• possession for more than the period of limitation. 

Land bordciod by the estates of each of the parties contesting its ownership was registered 
in the Collccborato as a separate mauza, as it also was represented to be in a Revenue survey 
map of 1856. In a subsequent survey [944] map of 1865 it appeared as being within the 
limits of the defendants* adjoining talukh. Neither from these maps nor any other documents 
was there evidence of title in either party, so that possession was all that could ba resorted to 
as the ultimate test of right. 

The plaintiff relied on limitation. She asserted more than twelve years’ adverse posses- 
sion by having settled tenants on the disputed ground. To entitle her, it was necessary for 
her, the burden of proof being upon her, to prove that she had held a possession adequate in 
continuity, in publicity, and in extent of area. Upon all these points her case was deficient, 
and therefore her claim failed. 

It was also in evidence, which was the more substantial, that the defendant had occupied 
during that period a part of the land by tenants ; and this, as proof of possession on his part, 
applied not only to the plots actu illy tenanted under him, but was contradictory to the 
whole theory of the plaintiffs’ claim. 

Appeal from a decree (22nd June 1B94) of the High Court reversing a decree 
(17th May 1892) of the Subordinate Judge of Khulna. 

This suit was brought on the 24th May 1887 for the proprietory posses- 
sion of tracts forming a mauza named Uttar (north) Kulati, otherwise called 
Durgapur, bordered on the south by the plaintiff’s mouza Kulati, and on the 
north by the defendant’s property, a talukh named Bhil Pahla. 

Uttar Kulati was entered as a mauza in the Collectorate record of Jessore, 
and afterwards as a mauza No. 134 in the District of Khulna, when the latter 
had been in 1882* separated from the Jessore District. At two revenue surveys, 
one in 1856 and the other 1865, mauza Uttar Kulati was mapped. In the first 
it was represented as a separate mauza ; but in the second it appeared as within 
the boundary of Bhil Pahla. In 1874, Bhil Pahla being then in the possession 
of the Collector as part of a trust estate, the Syedpur trust, he leased Bhil Pahla 
to Jogondra Nath Roy, who sold his interest in 1876 to Prosonnocooraar Mitra, 
now represented by his two sons, Basant Komar, and Mohendra Nath Komar. 
His widow Srimoti Slioshimukhi Mitra, and three other Mitras ^ere also 
defendants. Disputes as to the ov/nership of mauza Uttar Kulati having 
arisen between the* plaintiff and Prosun nocoomar, on the 31st August 1885, a 
Magistrate’s order directed that the Mitras were to retain the possession 



liUR. 27 Cal. US 


RADHAMONl DEBl V. 


[US] which they then had of the mauza, until they should be evicted in due 
course of law. 

The plaintiff's case was that she and her late husband, Gokal Chander 
Acbarje, before her, had been in possession ** adversely to others " by settling 
tenants on the disputed mauza for more than twelve years, and that she had 
thus acquired a title. The plaint set forth the survey map of 1856, alleged 
that the Collector of Jessore had not interfered, and denied the correctness and 
authenticity of the map of 1865, asking that the order of 31st August 1885 
might be set aside, and that possession might be decreed to her. 

The substantial defence was a denial that the plaintiff, or her predecessor, 
had ever been in possession, with an averment that the land was part of the 
defendants' Bhil Pabla. It was also objected that the Collector of Khulna, 
who was agent for a four-anna share of the Syodpur trust estate, which owned 
Bhil Pabla, should have been made a party to the suit. This objection was the 
first issue. Judgment was given on the 27th Febniary 1889 by the Subordinate 
Judge in favour of the plaintiff on the issues relating to title by adverse 
possession. But on appeal, the High Court on the 9th January 1890, having 
taken up the first issue remanded the suit to the first Court for the Collector 
to be made a party defendant, and for a new trial. 

The Collector’s wTitten statement then filed was identical with the defence 
of the Mitras, but with the addition that possession had not been held by the 
plaintiff within twelve years of suit brought, which thus was time-barred. A 
second time an Amin investigated and reported (ss. 392, 393 of the Civil 
Procedure Code) and confirmed a prior report. 

The result was again in favour of the plaintiff after a hearing by the 
successor in office of the Subordinate Judge. But exception was made of 
certain bigbas tenanted by cultivators located by the defendants. These were 
decreed to the latter. 

On an appeal by the defendant to the High Court a Division Bench 
(CKinealy and HlLL, .IJ.) reversed that judgment and dismissed the suit 
altogether. The Court found that no part of the mauza in dispute was within the 
boundaries of the plaintiff’s [946] mauza Kulati. From that the mauza Uttar 
Kulati was quite distinct. Their judgment was that the plaintiff had failed to 
prove possession of the land for twelve years before the dispossession, which 
she alleged to have taken place in 1885, when the Magistrate’s order under 
s. 145 of the Criminal Procedure Code, was passed. In 1885 that order had 
declared that the defendants, and not the plaintiff’s, were in possession of about 
400 bighas ; and in 1856 there were only 16 acres under cultivation in the whole 
mauza. Even now the only residents on the whole of the disputed area were 
a few people who had grown cocoanut and mango trees, and without doubt they 
had been in possession for 15 or 16 years. They added that they entirely con- 
curred in the view of the lower Court which gave the bighas so occupied to the 
defendants, but observed that the Judge had passed over the sCignificance of the 
fact that the only old and permanent tenants residing in the mauza were tenants 
of the defendants. In dealing with title by prescription the Judicial Committee 
had remarked that it lay on the plaintiff to give cogent evidence ; Wise v. Bro- 
jendro Coormr Roy, (1872) 18 W.Il., (P.C.), 91 and Wise v. Amirunnissa Khatoon, 
(1879) L. R., 7 I. A., 73. The oral evidence was conflicting, but the High 
Court •found that in 1885 the defendants were in possession of more of the 
disputed land than was held hy the plaintiff. It did not appear probable 
that the Collector’s tenant, who had succeeded in establishing a village in the 
middle of the land now in dispute, would have allowed the plaintiff to obtain 
possession, where he, the tenant, had become a lessee with a long lease, with 
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possession delivered to him. Down to 1883 there was but little evidence of 
any dispute, and the High Court found no proof of possession by the plahitiff 
in tbat^ear. • 

On this appeal by the plaintiff, 

•1900, February 23. Mr. C. W. Arathoon, for the Appellant, argued that 
on the evidence, including that taken by the tw'o amins and their maps and 
reports, the judgment of the first Court was right. Weight was justly 
attached to the survey may of 1856, and the finding that Uttar Kulati was 
unconnected with Bhil Pabla was correct. The thak map, according to 
[947] the amins, correctly showed that the northern boundary of the mauza 
Uttar Kulati coincided with the southern boundary of Bhil Pabla. The conclu- 
sion should be that the plaintiff and her predecessor in title had located, with 
title so to do, cultivators on the ground who were there till long past the 
commencement of the twelve years’ period before the institution of this suit. The 
Subordinate Judge before the remand, and his successor after the remand, rightly 
held that the plaintiff had substantially proved her title by adverse possession. 

Mr, ,^1. Cohen, Q.C., and Mr. J. IT. A. Branson, for the Respondents, argued 
that the appellant’s claim to sue was barred by the effect of s. 22, Act 
XV of 1877, the Limitation Act (providing that a suit is to be deemed to have 
been instituted when an added defendant has been made a party), coupled with 
the effect of sch. II, art. 47. fixing the period of limitation of three years to 
have set aside an order under chap. XI of the Criminal Procedure Code. On 
the question of possession, on which the title rested, the plaintiff had failed to 
prove her claim. The evidence had not showm a complete, or shown a continuous 
possession by her at any period within the twelve years immediately preceding 
the suit ; and there had been no title gained by adverse possession against the 
defendant for the period of twelve years before the Magistrate’s order of the 
31st August 1885. The appellant had failed to prove that the land in suit was 
within the limits of her estate of Kulati, and the Judges of the High Court had 
rightly held that it was comprised within the respondent’s estate of Bhil Pabla, 
and was occupied by his tenants at the time of the litigation in 1885. 

Mr. C. W. Arathoon replied. 

Cur, adv, vult. 

1900, March 24. Their Lordships’ judgment was delivered by 

Lord Robertson. — The respondents are in possession of the land in 
dispute by virtue of a Magistrate’s order granted in August 1885. The onus 
is, therefore, on the appellant who claims the land to make out that she has 
the better right. 

In considering the question thus raised it is well to have in mind the 
nature of the disputed land. Its area is about 1,400 [948] bighas, but it 
is a significant fact that the most various estimates on this subject have been 
made during the period in dispute, the reason being tliat veiy few peoplp had 
occasion to be there or were interested in its size. The decree to which this 
is the case may be gathered from two facts. It is clearly ascertained that in 
1865 there were no human beings living on any. part of the ground, and 
only one-twentieth of the whole area was susceptible of cultivation. At the 
time of this action there was only one small group of dwellings. The ground, 
generally speaking, is jungle ; but there has been in some parts, more or less of 
intermittent cultivation. • 

The two competitors for this territory are, on the one hand, the Collector 
of Khulna (who Will hereafter be referred to as the respondent), whose lessee 
is in possession and whose theory is that this is southern part of his talukh 
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of Bhil Pabla, and on the other hand the appellant who is the undoubted 
proprietor of the mauza of Kulati which lies to the south of the disputed land. 
An important feature of the case however is that the appellant’s theory is not 
that the land forms part of the mauza Kulati but that it forms a separate mauza 
bearing the name of Uttar Kulati and lying* between Kulati and Bhil 
Fabla. Although the vicissitudes of this prolonged dispute might naturally 
have suggested the simpler view, the appellant has never pretended that the 
disputed ground is part of the mauza Kulati and this is not suggested on the 
record. The sequel will show that this is not a merely nominal distinction. 

With the doubtful exception of a lease of the disputed land said to have 
been executed in 1846, the history now to be considered opens in 1856. What 
then happened was that a survey of the ground was made by the Government 
Collector and a thak map was prepared, depicting the ground as forming a 
separate mauza of Uttar Kulati. 8o far as it goes, this directly supports and 
substantiates the appellant’s case. The map, it is true, shows on its face 
the facts already mentioned as to the entire absence of population and the 
extremely exiguous amount of cultivable land. Accordingly, it cannot be 
treated as a contemporaneous record of possession so much as of a publicly 
asserted claim. 

[949] That claim moreover was not allowed for long to stand unchallenged. 
In 1865 a Government survey was made of Bhil Pabla and the map then pre- 
pared records on its face that it was made to rectify the thak map, which had 
included in other mauzas parts of Bhil Pabla. The ground in dispute is depicted 
on the plan as having been so treated. As compared with the map of 1856 the 
map of 1865 has this in its favour that it hears on its face that the survey was 
made in the presence of tlie officers and tenants of the owners of the adjoining 
mauzas, whereas no such circumstance is recorded on the map of 1856. There 
has been some controversy as to the occasion of this map being made and as 
to its authorship ; but the evidence and the conduct of parties make it clear 
that it is entitled to no less than the degree of authority which attache*: co 
Government surveys generally. If the map of 1856 records the clairii of the 
appellant, so and with equal authority does the map of 1865 record the repudia- 
tion of that claim. The one wipes out the other and leaves the parties to 
appeal to possession as the ultimate criterion of their rights. 

The appellant however cannot escape from this branch of the case without 
it being noted that the theory of her map is the theory of her record, that this 
ground was not part of her mauza Kulati but was a mauza of itself, bounded 
by Kulati and bearing the separate name of Uttar Kulati. 

In considering the question of possession it is necessary to remember its 
twofold bearing on the dispute. The appellant’s claim is rested first on her 
title to the mauza of Uttar Kulati, and second on the statutory limitation, she 
having had (so she asserts) 12 years adverse possession of thejand in dispute. 
Now* what has been to some extent overlooked by the Subordinate Judge is 
that the evidence of possession affects both questions ahd not merely the second 
question. In the veiw* taken by their Lordships of the maps of 1856 and 1865, 
the appellant has no case on title, unless she has adequately supported by 
possession her claim embodied in and affirmed by the map of 1856. 

When the evidence of possession is examined, it is found to be divisible into 
two kinds ^having very different values. On the one hand there is an abundant 
supply of evidence on paper, leases and documents of various kinds, and on the 
other band there is meagre [980] and confiictifig evidence of actual physical 
possession. Neither feature need excite surprise. The ground has in fact been 
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lifctle used, hence little evidence of physical possession ; the ground has for fifty 
years been the subject of claims, hence paper grants to support those claims. 

Now in the inquiry conducted in the* Court of the Subordinate Judge the 
relative values of those two kinds of evidence have scarcely received due appraise- 
ment. Even assuming the authenticity of the lease of 1846 (which singularly 
enough describes the land as “ Uttar Kulati altas Durgapur ”), it is confronted 
by the appellant’s own plan of 1856 which attests the absence of effective 
occupation. Similar criticism applies to much of the evidence from pottahs 
and kabuliyats ; and, even where some testimony of physical possession emerges 
Irom the mass of documentary evidence, it is found to be exiguous in amount, 
in some instances uncertain in time and place, and in many instances irrecon- 
cilable with equally plausible contrary assertions. 

Their Lordships find it impossible to hold that from these materials the 
appellant has made out her claim of title to the land. Her claim under 
the statute of limitations remains to be considered, but this question gives rise 
to very much the same observations within a more restricted region of inquiry. 

It is necessary to remember that the onus is on the appellant and that 
v/hat she has to make out is possession adverse to the competitor. That 
persons deriving from her any right they had have done acts of possession during 
the twelve years in controversy may be conceded and is indeed evidenced by 
the dispute which ended in the Magistrate’s order of 1885. But the 
possession required must be adequate in continuity, in publicity, and in extent, 
to show that it is possession adverse to the competitor. The appellant does 
not present a case of possession for the twelve years in dispute, which has 
all or any of tliese qualities. The best attested cases of possession do not 
cover the whole period and apply to small portions of the ground. While exhibit- 
ing those positive deficiencies, the appellant’s case is moreover confronted by 
tangible evidence of possession by the respondent which is far superior in 
quality. The only persons living on the ground hold and have held their 
dwellings and cultivated [951] the ground round it by rights derived through 
Jogendra from the respondent. As has been justly observed in the High 
Court, the true significance of this evidence was missed in the Court of the 
Subordinate fudge. It is not merely negative of the appellant’s case so far as 
that portion of the ground is concerned which has boon so possessed by the 
respondents, but it isdirectly contradictory of the whole theory of the appel- 
lant’s case of possession. 

Their Lorships will humbly advise Her Majesty that the appeal ought to 
be dismissed. The appellant will pay the costs of the appeal. 

Appeal dismismi . 

Solicitors for the Appellant : Messrs. T. L. Wilson <& Co. 

Solicitors for the Respondent : The Solicitor, India Office 
C. B. . 


NOTES. 

[ The requiroments as to adverHC possession were applied lu these cases. — (1901)26 
Bom., 410 ; (1903) 28 Bom., 94 ; (1903) 31 Gal., 397 ; (19^5) 10 C. W. N., 343 ; (1906) 3 
C. L. J., 316 ; (1907)35 CM., 901 : 12 C. W. N., 127: 6 0. L. J.. 735 , (1910) 15 C. J.. J.. 281.] 
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[ 27 Cal. 951 1 

Th lith February and 24th March, 1900, 

PrIesent ; 

Lords Hobhouse. Davey, and Eorertson. and Sir Bichard Couch. 


Grish Chunder Lahiri Plaintiff 

versus 

Shoshi Shikhare8war Roy Defendant. 


[On appeal from the High Court at Fort William in Bengal.] 

Mesne profits — Assessment of mesne profits in execution — Civil Procedure Code> 
Act XiV of 1882), s. 211— Local investigation by amin — Civil Procedure- 
Code, ss. 392, 393 —Dakhilas or rent-receipts of tenants — Rents which 
by ordinary diligence might have been obtained — Interest — Discretion 
of Court in declining to take evidence after the report. 

The Court executing a decree for mesne profits commissioned an amin, under s. 392 of 
the Civil Procedure Code, to make a local investigation as to them. He was unable to 
obtain the rent dakhilas of tenants. He inquired as to the prevailing rates of rent for the 
land which he measured, and included in his estimate of the mesne profits rents which with 
ordinary diligence might have been obtained. 

Upon objections taken the questions arose : (1; whether the assessment should have pro- 
ceeded only upon the rents actually realized, or the amin was right in taking the rent last 
mentioned into the account ;(2) whether the evidence of the rent dakhilas was essential ; (3) 
whether interest, not mentioned in the decree, should have been allowed ; (4) whether or 
not evidence, on the application of the objestor, should have been taken by the Court after 
return of the evidence taken in the locality by the amin together with his report. 

[952] Held, as to (l),that inclusion, in the assessment of rnosno profits, of rents which at 
the prevailing rates might have been received by ordinary diligence, was authorised by s. 211 
of the Civil Procedure Code. 

As to (2), that the dakhilas were important evidence but not essentially necessary. 

As to (3), that the expression ''mesiio profits ** included, under s.2ll, interest on them ; 
but thi.s could only be allowed for not more than three years from the decree, or until 
possession within that time. 

As to (4), the question must he decided on general principles in each case. In thia 
instance judicial discretion had boon rightly exorcised in the Court executing the decree 
declining to take fresh evidence. 

Appeal from an order (20th February 1894) of the High Court, reversing 
an order(3l8t March 1892) of the Subordinate Judge of Rajshahi, and remand- 
ing the proceedings as a whole for further inquiry. 

The order now appealed from remanded for disposal, according to 
principles stated by the High Court, the proceedings of the Subordinate Judge 
determining in execution the mesne profits of an estate comprising village lands 
in the district of Rajshalji. 

The principal questions decided related to the mode of assessment of 
mesne profits within s. 211 of the Civil Procedure Code ;1io thp non-production 
of refbt dakhilas ; to the allowing interest on mesne profits ; and to whether the 
first Court rightly excluded further evidence after the'return of evidence and 
report of an amin commissioned under s. 892 ^to make a local investigation as 
to the amount of mesne profits. The facts are" stated in their Lordship’s judg- 
ment, from which it will be seen that Bireswar Boy left two sons Shikhares- 
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Avar and Maheswar, and a daughter, Barodasunderi. The elder son died in 
1865 leaving a son, Shoshi Shikhareswar, the respondeat in this appeal. The 
suit was brought by the appellant, a son whom Barodasunderi adopted 
to her deceased husband and to whom she left her property. Maheswar, 
the second son, who died in 1873, left three sons, Tarokheswar, Biseswar 
and Kaseswar, who were co-defendants with their cousin, and parties 
to the decree in the execution of which these proceedings took place ; but they 
were not parties to this appeal. In 1870 Barodasunderi died, and Grisli 
Ohunder became entitled, under her will, to her property consisting mainly 
[963] of gifts of land made to her by her father, Bireswar, whose estate on the 
23rd April 1873 was taken possession of by the Collector as manager of the 
Court of Wards on behalf of the sons, they being then minors. Grish Chunder 
was thus deprived of possession of inauzas Benodepur and Harifala, with other 
land, to recover which he brought on the 15th September 1882 the suit in which 
the mesne profits awarded to him were the siibiect-inatter of these proceedings. 
On the 23rd December 1883 he obtained the decree of that date. In 1885 
he received possession of all the properties decreed to him, except one called 
Nyadiar, wliich was found in the execution proceedings not to have been made 
over to him till 1891. 

On the 8th January 1890, Grish Chunder petitioned for execution of the 
decree as to mesne profits, applying for them to be assessed for three years 
prior to his suit commenced in 1882 down to the date of possession deli- 
vered to him ; that they should he ascertained by an investigation through the 
amin of the Civil Court; that a measurement and jurnmabandi of lands ordered 
to be pointed out by the decree- holder should be made ; that reference should 
be made to the dakhilas of the tenants ; and that the proper rents during the 
period of the judgment-debtors’ possession should be ascertained and allowed 
together with interest. 

On the 14th February 1891, the Subordinate Judge commissioned, under 
8. 392, an amin to report as to tlie amount of the mesne profits giving him the 
following directions to inquire : — 

1. “ What will be the amount of mesne profits of the decreed land from 
the year 1286 to the month of Bhadro 1289 ? 

2. “ What quantity of crops could with due diligence have been grown 
during the period of dispossession on the lands, which were in the nij cultiva- 
tion of the decree-holder in villages Harifala and Sabrul before the period of 
dispossession, and what would he the value Ihejreof at the bazar rate ? 

3. “ Whether any portion of the lands decreed lay waste during the time 
of the plaintiff’s possession ; if so what was its quantity and what was the rate 
of rent ; and if any land lay waste during the time of the judgment-debtors’ 
possession, what was its quantity and what its rate of rent ; and whether the 
decree-holder has sustained anv loss on account of the non-settlement of 
[984] the said two classes of waste land owing to the laches of the judgment- 
debtors; and if so, what amount of loss has been sustained by him ? 

4. “What may have been the value of the produce of the gardens held 
in khas by the decree-holder during the period of dispossession ? 

5. “ What may be the mesne profits of the lands which were settled with 
tenants during the period of dispossession ; and whether any land was settled 
at a low rate by the jiidgment-debtors during the period of dispossession ; and 
if so what loss has the decree-holder sustained on that account ? 

* In order to* ascertain these facts it is necessary to make measurements 
of the lands, and to ascertain the proper rates and rents and to show separately 



1X.R. 27 Cal. 985 


GRISH CHUNDER LAHIRI U. 


and in detail the mesne profits of the difierent items as ascertained after 
receiving oral and documentary evidence and making a khatian of the dakhilas 
of tenants.” • 

On the 1st September 1891 the amin mad^ his report, which found that 
the income of the properties was Es. 2,686 by the year. The total for five 
years and a half amounted to Es. 14,774. 

The Subordinate Judge allowed an objection taken by the appellant to the 
Court’s receiving evidence in addition to that embodied in the amin’s return. 
The Judge refused to receive further evidence on the grounds : (1) that it had 
not been stated what matters would be proved by the new evidence ; (2) that 
it had not appeared that the amin had either omitted to give an opportunity 
for the evidence to be adduced, or had declined to receive any evidence tendered * 
(3) that to take fresh evidence without sufficient reason assigned w'ould not be 
carrying out the object of ss. 392, 393 of the Civil I'rocedure Code in establish- 
ing a local inquiry hy a Commissioner for the purposes mentioned. 

By his order of the 31st March 1892 he substantially accepted, with a 
few alterations of detail, the report of the amin. 

On appeal the High Court (Beverley and Ameer Aet, JJ.) to a great 
extent reversed that order. They remanded the proceedings to the Court below, 
directing further investigation, and they stated principles for the guidance of the 
Judge in the inquiry as [955] to mesne profits. He had considered the course 
taken by the amin to be tlio right one in finding by measurement tlie area of 
land, of the several kinds, within eacli mehnl ; and in ascertaining by reference 
to the rates prevailing in the locality the rate at wbicii each bigha could 
presumably bo tenanted. It had been objected before the Subordinate Judge 
that the arnin ought to have ascertained, by inspection of the dakhilas of 
tenants, the rent actually paid by them. 

To this objection the High Court were of opinion that effect should be 
given, holding that there had been no conduct shown on tlie part of the defen- 
dants, some of whom were minors during the period to which the inquiry 
related, which threw' on them the burden of proving what profits the estate had 
yielded. For the production of the evidence as to that they were not responsi- 
ble. In reference to the principle of inquiring as to possibly greater profits 
with greater diligence the High Court differed from the Court below. As to 
the most valuable of the estates, Harifala and Bonodepur, the Judge said, 
“ what the Subordinate Judge ought to have done was to ascertain the actual 
assets of the estate, the mesne profits of which wore claimed and to award the 
same to the plaintiff ; and that the Judge has not done.” 

A special point as to Harifala was its measurement. Eeveiiue papers as 
to this rnauza had been produced showing a certain area, while the amin by a , 
measurement of his own made out an area far greater. No evidence whatever 
had been produced to show wdiat the income as a revenue njehal bad been of 
Harifala. The High Court said, “ we therefore think that the proper course 
as to Harifala, would he to allow both parties to give bvidence as to the actual 
assets received from that jote prior to dispossession. Should the plaintiff be 
unable to give any satisfactory evidence on that point, we think that it would 
be right to proceed upon the statement of the defendant if borne out by the 
revenue entry.” Eegarding Benodepur there was also a difference of opinion 
between <the Original and the Appellate Court as to the rental obtained about 
the year 1867. 

Moreover, the Subordinate Judge only allowed 5 per cent, as charge for 
collections. This was raised by the High Court to 10 [956] per cent, as a 
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matter of ordinary practice well recognised in these Courts, and supported T)y 
the evidence in the case. 

The* Subordinate Judge allowed interest upon the iiiesne^ profits of each 
year. This was disallowed by the High Court on the ground that the original 
decreQ did not award interest on mesne profits, and that if it was discretional 
to grant interest, the dilatory conduct of the plaintiff disentitled him to it. 

The Original Court allowed rmssne profits upon Nyadiar up to 129B (1891)^ 
when the plaintiff said he got actual possession. The High Court held that 
there was nothing to show why ho did not get possession in 1885 along with 
the other property, and therefore rejected his claim as to this. 

The High Court did not agree wdth the Subordinate Judge in the view 
that be took of the right of the objector to adduce evidence in Court. Addi- 
tional evidence, if forthcoming, they considered should be taken, refeiring to a 
judgment in tlje case of Azim Sarumj v. Ahnooddrm, (1877) 17 W. R,, 270. 
They set aside the order of the Subordinate Judge, and remanded the case, for 
the purpose of ascertaining the mesne profits to which the plaintiff was entitled 
according to the opinions expressed by tliem. 

On this appeal, 

1900, Ferruary 14. Mr. J. H. A. Bransonior the Appellant, argued that 
the principle on which the mesne profits had been assessed was the right one, 
and that it should have been upheld by the High Court. The judgment of the 
High Court on two main points, one relating to tlie mode of assessment, and 
the other relating to the interest on the mesne i>rofits, was inconsistent with 
the explanation in s. 211 of the Civil Procedure Code, which defined mesne 
profits to mean those jirofits w^liich the person in wrongful possession actually 
received, or, with ordinary diligence might have received from the property, 
together with interest on such profits. The liability enacted in the section in 
regard to the absence of ordinary diligence was not to he understoood to 
be occasioned only by the wilful default, to which the High Court had 
referred. On the contrary, to bring into the assessment [957] rents that with 
ordinary diligence might have been received, but actually were not obtained, was 
within the direction contained in s. 211, Tlie High Court had said that the 
Subordinate Judge ought to have ascertained the actual assets of the estate of 
which the mesne profits were claimed, and that he had not done so. They 
attributed this as an error. It was submitted that the Subordinate Judge had 
been right in maintaining the correctness of the amin’s course of proceeding in 
the absence of such evidence as might have been obtained from the dakhilas 
had they been produced. 

Reference was made to Ifurro Durga Chowdrain v. Surut Sundari DeM, 
(1881) ].Ij.R., 8 Cal., 332 : L.R., 9 I.A., 1, where it was stated, rs their Lord- 
ship’s opinion, in a judgment which preceded the alteration in s. 211, that* the 
amount which might have been received from the land, deducting the collection 
charges, represented the profits of the land. 

There was no reason why such importance should ho asssigned to the 
dakhilas given to tenants to prove the income of the estate. Among other 
evidence it might well be considered that they were of the first importance; 
But they might, in a possible case, indicate rates lowered unreasonably for the 
landlord’s own purposes; and, if they should happen to be withhold, a resort 
to other materials’ for arriving* at a just assessment of inesro profits was 
completely consistent with s. 211. 
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There was also a misapprehension in the High Court’s reversing the 
decision of the Subordinate Judge as to allowing interest on the mesne profits. 
This the Appellate Court has disallowed on the ground that it was not mentioned 
in the decree of the 23rd December 1883. 

The definition of mesne profits in the explanation in s. 211 rendered it 
unnecessary that interest should be so specified. This the section did by stating 
of what mesne profits were to consist. Interest was plainly included therein. 
The High Court, refusing it, had referred to Kuhna Nand v. Pariah Narain 
Singh, U884) I. L, R., 10 Cal., 785 : L. R., 111. A.. 88, where the Judicial 
Committee had not interfered [9S8] with the refusal of the Indian Courts to 
allow interest on mesne profits. That case, however, hardly supported the 
argument of the judgment now appealed from ; and it was a case that was 
decided on the 19th May 1881,' before the enactment of the Civil Procedure 
Code of 1882. And in that case the dispossessed talukhdar was charged with 
nothing more than was received by him, there being nothing to show that he 
could be charged wuth more. 

Also, there was no good ground for the remand of the proceedings in regard 
to the refusal of the Subordinate Judge to hear further evidence after the 
return of the evidence and the report. No valid objection could be taken as 
to the conduct and result of the inquiry. In point of fact the present respond- 
ent had given no evidence on the local inquiry, but had left the case where 
the appellant had left it. It was to be observed, moreover, that the remand 
was irregular, being a remitting of the whole proceedings without specifying 
points, or framing issues, to which the evidence was to be directed. As to the 
further evidence reference was made to Azim Sarung v. Ahyiooddeen, {im2) 

17 W. R., 270, and Mahahir Pershad v. Badha Perskad Singh, (1891) I. L. R., 

18 Cal, 540. 

Mr. J, D, Mayne, for the Respondent, argued that the judgment of the 
High Court was right in so far as it differed from that of the Subordinate 
Judge. The amin had not proceeded on the right principle in taking the 
quantities of land within the mehals togetlier with the prevailing rates as 
sufficient data for his conclusion. He should have started by getting the details 
of actual receipts by the landlord from the tenants. Ho ought to have examined 
the pottas and dakhilas for rent, ascertaining from them what rents were 
claimable and what had been paid. This would have been a substantial basis. 
The authority of the Code, in s. 211 to resort to what might have been collected, 
with ordinary diligence, was given as an alternative course to be taken. It 
was consistent with tlie explanation in that section that there should have 
been ascertainment of the actual receipts, with a distinction as to what greater 
profits might with ordinary diligence have been received. 

[969] As to the interest awarded in the lower Court, mesne profits did, 
by the definition in s. 211, include interest. But it did not follow that interest 
must be allowed by a Court in all cases. It was a matter for the decision of 
the Court in each case, and here the High Court had pointed out that the 
decree wras silent on the svhject while there was good reason for the omission in 
the appellant’s long delay in making his claim, and in the long period that he 
allowed to elapse without suing out execution. The High Court had rightly 
corrected the period for which interest could be claimed. As to the general 
remand by the High Court it was true that the Court had not conformed to 
B. 566 of the Civil Procedure Code. But that should be regarded as a mere error 
of procedure which should not prevent the substantial matters from being now 
decided. On the question of the reception of evidence in addition to that 
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returned by the amin, it was within the discretion of the Court to receive* it, 
^nd it would here have been a right exercise of discretion to have done so. * 

MrfJ. H, A, Branson replied, * 

' Cur, adv. vult, 

1900, March 24. Their Lordships judgment was delivered by 

Lord Hobhouse. — The defendants in this case are grandsons of one 
Bireswar Roy who died many years ago. The respondent is tlie senior of 
them and the only one who had attained majority when this suit was institut- 
ed. It is he who has conducted the defence tliroughout. The plaintitT, now 
appellant, is also a grandson of Bireswar in this sense, that Baroda, Bireswar’s 
daughter, adopted him. Bireswar made several grants of property to Baroda 
which the plaintiff claimed after her death either as heir or as devisee. 
Possession of them was taken by or on behalf of the defendants, and in the 
year 1882 the plaintiff sued to recover them. The question to be decided in 
this appeal arose in the execution of the decree then obtained by the plaintiff. 

The decree is dated 23rd December 1883. It declares the plaintiff's right 
to the villages or estates of which he has been dispossessed, and it proceeds 
thus : “ And that he do get from the defendants khas possession of the same 
and mesne profits for the period of dispossession, and the Rs. 2,400 claimed 
for maintenance [960] allow^ance ; that the mesne profits be ascertained on 
inquiry at the time of the execution of decree ; and that the plaintiff' do get from 
the defendants a total of Rs. 1,255 7 annas 9 pies on account of the costs in 
this suit, with interest from this day til) the day of realization at the rate of 
Rs. 6 per cent, per annum." 

In the year 1885 the plaintiff obtained possession of all estates, except one 
called Nyadiar, of which he did not obtain possession till May 1891. The 
present proceedings for account and recovery of mesne profits were commenced 
by petition filed in January 1890. The plaintiff asked for mesne profits for 
three years prior to the institution of the suit up to the date of recovery 
of possession. 

On the 14th February 1890 the Subordinate Judge appointed an amin to 
conduct the inquiry and gave him written instructions how to proceed. 
Another amin was aRerwards substituted for the first, but he proceeded on the 
same instructions. 

On Ist September 1891 the second amin made his report which finds a 
sum of Rs. 14,774 due for mesne profits. The respondent filed a petition of 
objection on 19th Sebtember 1891 afterwards summarized and slightly varied 
on 28th November 1891. The case was heard by the Subordinate Judge on 
Slat March 1892. He passed a judgment, which in most respects maintains 
the amin’s report. The respondent appealed to the High Court who, differing 
from the Subordinate Judge on several points both of principle and detail, set 
aside his order ^nd remanded the case for the purpose of ascertaining the 
mesne profits which the plaintiff’ is entitled to in accordance with thc^r 
foregoing observations. That is the order from which the plaintiff now' 
appeals. The case runs very much into details, but there are some matters of 
principle to which their Lordships will first address Ehemselves. 

As regards the form of the order which in effect throws the whole account 
open again, Mr. Mayne was asked whether under the provisions of the Code 
which relate to remands it was not necessary to state more specifically the 
issues which the Subordinate Judge is required to decide on remand ; and 
he did not dispute that the refnand made was incorrect. That miscarriage in 
procedure, however, though important, does not affect the legal [961] merits 
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of the questions in dispute between the parties. If on those questions their 
Loidships agreed in substance with the High Court the decree could be brought 
into conformity with the directions of ss. 562— 566 of the Procedure- Code.. 
But with few and unimportant exceptions their Lordships after hearing full 
argument have to express agreement with the vi^ws of the Subordinate Judge. 

The most important point on w’hich the High Court hold the Subordinate- 
Judge to be in error is the mode in which the amount of mesne profits is 
ascertained. The Subordinate Judge directed the amin to ascertain as to certain 
nij lands, the value o[ the crop which could have beengrown upon them ;a6ta 
some waste lands, their rates of rent ; as to some gardens held khas, the value 
of their produce ; as to land settled with tenants, their mesne profits ; and 
whether any land was settled at a low rate by the judgment-debtors during tho, 
period of dispossession. 

lie continues— 

“ In order to ascertain these facts, it is necessary to make measurement 
of the lands, an<i to ascertain the proper rates and rents, and to show separately 
and in detail the mesne profits of the different items ascertained, after 
receiving oral and documentary evidence and making a khatian of the dakhilas. 
of tenants. ” 

From an interim report made by the first amin to the Subordinate Judge- 
on 20th September 1890 it appears that the plaintiff was making slow 
progress. Re said there were four or five hundred tenants on the land ; that 
they would not appear voluntarily, being under the influence of the debtors ; 
that there was difficulty in finding them, and in .serving summonses during the 
rainy season. The amin adds that he is instructed to inspect the dakhilas of 
tenants which will take a long time because of their number, and by the time 
that is done the land will be dry enough for measurement. In the meantime 
he is putting pressure on the plaintiff who, as ho intimates, has not shown 
sufficient activity. Upon this report being made the plaintiff presented 
a petition alleging that the delay was due to the amin who would not or could 
not come to the place before the rains. Shortly afterwards the change of 
amins took place. 

The report of the second amin, who did all the work that [962] was done, 
again shows the difficulties that beset the plaintiff in the inquiry. 

It was difficult for the decree-holder to adduce more evidence than that 
found on the spot, because the judgment-debtors are powerful zemindars of 
the place and all the tenants are under their control and obedient to tliem. The 
decree-holder is a man in ordinary circumstances. He was not a man of 
influence or power in the mofussil, so that he could duly muster the tenanta 
and prove his cause or make them file their dakhilas, and satisfactorily estab- 
lish his case .... Notwithstanding that the judgment-debtor No. 1 (the 
present respondent) was repeatedly called upon to produce the collection papers, 
the fjapers showing the lands and their jummas, no paper were produced on 
his behalf ; and the evidence that was taken of the few witnesses on his behalf 
was nob sufficient. A sheet of paper containing the rates of rent of Sabrul 
village, which was produced on his l)ehalf, was an incomplete copy, and it can 
hardly be relied on.” ‘‘ , 

Under these circumstances the amin had recourse to other evidence. As 
regards Harifala, one of the largest properties, he made a map according to 
the boundaries given in the decree. These boundaries were verified by witnesses 
on both sides. Then be found the quantity* by actual measurement, and 
ascertained by the collection papers and such other evidence as he could get the 
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rates at which the land could be let. Apparently he pursued the same course 
as regards Benodepur, the only other large property. 

Tlte defendant's objection is that tlie amin did not proceed on the basis 
of the tenants’ dakhilas or receipts for rent. The Subordinate Judge holds that 
the .amin did rightly. The High Court think otherwise. They say that the 
Subordinate Judge has charged the defendant on the basis of wilful default, 
and that there is no case for such a charge. What he ought to have done was 
to ascertain the actual assets of tho estate. They comment on the absence of 
rent receipts, and consider that in their absence the evidence is insufficient to 
show the value of the lands. 

There are then two questions raised on this part of the case : 1st, whether 
the Subordinate Judge was bound to ascertain the actual assets, by wliich, as 
their Lordships unde.‘*stand, the learned [ 963 ] Judges mean the actual amount 
of money or value which reached the hands of the defendants ; and 2ndlv, what- 
ever was to be ascertained, whether it was essential to resort to the evidence of 
rent receipts. * 

It seems to their Lordships that the first question is settled by the Code 
of Civil Procedure. The original Code of 1859 did not contain any definition 
of mesne profits. The Code of 1877, s. 211, added an explanation; “ Mesne 
profits of property mean those profits which the person in wrongful possession 
of such property actually received or might with ordinary diligence have 
received therefrom.” In the existing Code of 1882 that explanation is repeated 
with an addition which gives rise to another dispute in this case, viz., “ together 
with interest on such profits.” Tho amin, as directed hv the Subordinate Judge, 
has tried to ascertain tho very thing wdiich the Code directs. He called for 
evidence of actual receipts. Whether if that had been produced it w^ould have 
satisfied the inquiry cannot he known, ft might still have been noce)Ssary to 
enquire into the possibility of larger receipts by ordinary diligence. But the 
plaintiff could not, and the defendant wiio was the actual recipient would not, 
produce the evidence So the amin turned to the other alternative, viz., to 
ascertain what might have been received with ordinary diligence. The Sub- 
ordinate Judge’s order does not charge the defendants with wilful default. 
Indeed, if it did, it would adopt a principle more favourable to the defendant 
than that of the Code : for there may be values recoverable by ordinary diligence 
which yet it would not be wilful default not to recover. Willul default is 
charged agninst persons in rightful possession though accountable for their 
dealings with the property. These defendants were wrongfully in possession. 
And primd facte it is fair to infer that a person in possession of land may by 
ordinary diligence get rent for it according to the prevailing rates for such land, 
and that the true owner wrongfully disposseosod has been a loser by that amount. 

This view is quite consistent with holding that the propei evidence was 
not procured. The High Court attach great importance to the dakhilas and 
quite rightly. They are not indeed so important as they would be if the inquiry 
was confined to the [ 964 ] actual receipts, because from various motives larius 
may be let at rates lower than the ordinary ones. Still in deciding a dispute 
on the question what is the ordinary rate, actual payments made by tenants 
must always be of value. But it is clear from the reports of both amins that 
the plaintiff had great difficulty in procuring this evidence. The Subordinate 
Judge says speaking of Harifala : 

** As regards this item, the judgment-debtor contends that the amin is wrong in not 
ascertaining the amount of wasilat by referring to tho dakhilas of the tenants, hut by finding 
the quantities of the several kinds of lands ontainod within the mohal and the rate at which 
each bigha of land could be let out. cannot say that the amin is wrong therein. All the 
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tenants and all the dakbilas of each tenant could not be found. They are mostly ryots of 
the diifendant judgment-debtor. The defendant should have produced all of them and made 
them produce all their dakhilas ; and when ho did not produce them and make then? produce 
all their dakhilas, I cannot say that the amin was wrong in not ascertaining the amount by 
reference to the dakhilas. Again the principle of ascertaining the amount by reference to 
the dakhila.s is wrong. It may be, as urged by the decree-holder, that the judgment-debtor 
let out the lands at a rate lower than the ordinary one in order to make the tenants come 
over to his side. 1 am, therefore, of opinion that the amin was right in ascertaining the 
amount by finding out. the quantities of the lands contained within the mohal and the rate 
at which each of thorn could be let out.” 

Moreover the defendant was the beneficial owner of the rents for which 
these dakhilas were given, and though he may have been a minor for part of 
the time the evidences of receipt by his guardians must be in his power. It 
has been shown above what the second amin says of his silence. Tt is clear 
that he could if ho pleased have put in evidence which would show whether 
the inferences of value drawn by the amin would or would not stand the 
test of actual transactions between lessor and lessee; hut he did not call the 
tenants w’itli their I'oceipts or produce his own accounts. Their Lordships 
asked Mr. Mayve whether the defendant had given any counter-evidence at all 
to rebut the plaintiff’s case, and he ansvvered that none could be found, the 
plaintiff’s case being left precisely as he put it before the amin and the 
Subordinate Judge. 

On this part of the case it appears to their Lordships — Ist, that the Sub- 
ordinate Judge rightly apprehended what is the proper object of an inquiry into 
mesne profits ; and 2ndly, admitting [965} the tenants’ receipts to he evidence 
of value and jiossibly of great value, they were not necessary evidence ; their 
importance has been overrated ow'ing to a misapprehension of the object of 
the inquiry; and the defendant's failure to put them in has been visited by the 
Court on the head of the plaintiff’. 

Another question, important in principle, though it cannot he ascertained 
of wliat practical importance it was to the result of the case, is whether the 
Subordinate Judge ouglit to have received further evidence after the amin’s 
report. It seems that after lodging objections the defendant summoned 
witnesses and on their non-appearance applied for warrants of arrest. The 
following is the Subordinate Judge’s note of wrhat passed in Court: — 

” An objnction ha-, beon preferred on the part of the decree-holder that the judgment- 
debtor has no right to put in new evidence. It docs not appear what mattera the judgment- 
debtor seeks to prove by producing witnesses. An amin is appointed to ascertain the wasilat 
after taking evidence from the parties, and this was the case in this instance. It appears 
that both parties have adduced evidence before the amin. The evidence which each party 
needed to adduce ought to have been produced before the amin. It has not been objected 
that the amin did nf»t give the judgment -debtor an opportunity to adduce evidence, or that 
he declined to receive any evidence which has been already presented. •No reason appears 
why the judgment-debtor .should now be allowed to adduce evidence, whieh he might have 
and ought to have produced before the amin, but which he of bis own accord withheld. If 
sueh a thing is allowed, then the main purpose connected with ilscertainment of wasilat by 
the amin, and of the law.s and circulars relating thereto, will stand defeated. Consequently, 
additional evidence in this matter cannot now be taken.” » 

Xlie High Court think this decision was wrong and they found their opinion 
on ii judgment delivered by Sir Richard Couch in the case of Azim Samng v. 
Almooddeen, flB77) 17 W. R., 270. That report is one of the large number 
contained in The Weekly Reporter which are useless or misleading, because the 
facts of the case are not stated. The only point of law or of practice laid down 
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in the judgment is that the Court will treat the amin’s report as part of *the 
evidence in the suit, and will take other evidence if necessary. If that judg- 
ment is, taken as laying down that it is* necessary to take further evidence 
whenever one of the parties chooses, it has been rnisconetrued. The High 
Court in that case considere*d the [966] further evidence necessary and the 
reason given for rejecting it insufficient. Why, wo do not know, because no 
facts are stated except the tender of the evidence and its rejection. 

The sections of the Code (392, 393) which relate to local investigations 
do not contemplate the tender of further evidence aftor an amin’s report, 
except the examination of the amin himself, but they do nob forbid it. They 
are consistent with either course, and the point must be decided on general 
principles according to the facts of each case. 

Tn every trial there must corao a time when it is proper that the evidence 
should be closed. After that time new evidence should not be given as a 
matter of course or without the assent of tlio Court. As regards local inquiries 
it may in mafiy cases be clearly proper and convenient to take evidence in 
Court after taking it in the locality. Tn others it may be equally clear that 
the locality is the proper place and the time of inquiry the proper time for 
bringing the proposed evidence. In this case the most obvious time for closing 
evidence on the inquiry was the presentation of the amin's report, which is itself 
made evidence by s. 393. What reason did the defendant give for adducing 
further evidence? None whatever, eithei in his written objections to the 
report or in his grounds of appeal from the Subordinate Judge. He did not 
even state what was the nature of the evidence he desired to submit, nor does 
the High Court state it, nor can the Counsel at the bar now state it. It may 
for all that appears be purely frivolous. The learned Judges below do not in 
terms affirm the absolute right of every party to a local investigation to adduce 
evidence beforcj the Court after a Commissioner’s report. But their decision 
cannot be supfiorted unless that right exists ; however much the party may 
have neglected to produce his evidence at the proper time and in the proper 
place ; even though, as in this case, he has disregarded repeated demands of 
the amin for his evidence, and even though, as in this case, ho either cannot or 
will not state what is the nature of his fresh evidence, nor why he brings it 
so late, which may bo because a discussion in the locality does not suit him so 
well as a discussion at a distance. Their Lordships agree with the Subordinate 
Judge tliat such a practice would, at least to a great extent, defeat the very object 
of [967] local investigation. The whole case might be tried over again not in 
the locality but at the distant seat of the Civil Court. Jt seems to them that 
the Subordinate Judge has applied sound principles of adjudication to the 
facts of the case. 

Another point on which the High Court reverse the decision of the Subor- 
dinate Judge is the allowance of interest on the profits as ascertained year by 
year. Mr. Branson has shown that there is error in supposing that the 
interest has been calculated with quarterly rests, but that is not the grounu 
of the judgment. The learned Judges bnlow think that the decree did not 
award any interest at all. That depends on the construction of s. 211 of the 
Cod© which imports into the expression “ mesne profits ” the addition of 
“ interest on those profits.” 

The learned Judges say that the Court has still jurisdiction to give or 
refuse interest as it chooses. Their Lordships agree, because mesne profits 
are in the nature of damages which the Court may mould according to the 
justice of the case*. But the question is, what is the effect of a decree which 
grants mesne profits, and says nothing about interest, whicli, as their Lord- 
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ships think, is the proper construction of the decree in this suit. The learned 
Judges treat that silence as equivalent to a decision that there be no interest. 
But tlien it is difficult to see whart effect is given to the alteration made in 
s. 211 in the year 1882. Its obvious edect is to provide that a simple decree for 
mesne profits shall carry interest on them. No "reason has been assigned for 
holding the true effect to be other than the obvious one. If the Court ‘does 
not intend to give interest it should say so. The learned Judges give reasons 
for thinking that interest ought not to be given in this case. But in execu- 
tion jiroceedings we are only construing the decree and not considering its 
merits. The case which is cited from 11 Indian Appeals, 88 [Kishiia Nand v. 
Pariah Narain Singh, (1884) I. L. H., 10 Cal., 7H5] , has no bearing on the 
present one. The defendant there was the manager of an encumbered estate 
under special statute and not in wrongful possession at all. The decree for 
account expressly disallowed interest On appeal this Board refused to inter- 
fere with the discretion of the Courts below. Speaking in 1884, their Lord- 
ships declined to say “ whether in [968j the present state of the law, having 
regard to the provision in the Procedure Act in which there is an explanation 
of mesne profits, interest was allowable.’' 

Another question arises out of a tankha, or annuity, of Rs. 400 per annum 
granted in perpetuity by Biresvvar to Baroda. It was specially secured to her 
by providing that she might deduct the amount out of the rent reserved and 
payable by her upon grants made to her of the Jlenodepur and Hanfala estates 
by Bireswar. Of these properties the plaintiff w^as dispossessed. The amount of 
tankha up to date was recovered by decree. In estimating mesne profits after 
decree the defendant claimed to be allowed the reserved rent which was not 
disputed. But then the plaintiff claimed to set oil the tankha against it, and 
the Subordinate Judge allowed it. The High Court have disallowed it. Their 
Lordships confess themselves unable to understand the leasons of this dis- 
allowance as printed in the report ; nor could Mr. Maync explain them. It is 
not alleged that in any way the plaintiff has got the benefit of the tankha 
twice over. He is certainly entitled to it once. It must bo held that the 
Subordinate Judge was right. 

On two small items, .‘3 and 4, in the amin’s index, relating to a i>roperty 
called Sabrul, an unusual kind of controversy has arisen. The Subordinate 
Judge states that no party raised any objection to these items. At the hearing 
of the appeal before tlie High Court the defendant’s Counsel denied this state- 
ment and produced an aflidavit from one of the defendant’s amlas to the effect 
that objection was taken. The learr.ed Judges, observing that no contrary affi- 
davit liad been produced, thought that the two items should be the subject of 
adjudication. In point oi fact there was a contrary affidavit by the plaintiff 
himself, who was in Court during the whole bearing before the Subordinate 
Judge, insti’ucting his jJeaders ; but tliis must somehow have been overlooked. 
It has been shown by the amin’s report that the defendant produced to him a 
paper relating to the rates of rent in Sabrul, but in such an imperfect state as 
to be useless. In the defendant’s detailed objections to the amin’s report Sabrul 
is not mentioned. In the summary Sabrul is placed among a list of five 
properties of which it is alleged in general terms that the rates of rent and the 
classification of lands are wrong. It [969j strikes their • Lordships as highly 
inexpedient that such a controversy should be raised by affidavit before the 
High "CotPi't without any application to the Subordinate Judge himself. If these 
items stood alone they would not, on the materials before them, feel justified in 
sending the case back to the Subordinate Judg'e; but as thi^-must be done on 
other points it may be more satisfactory to have this dispute cleared up. 
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Other items which constitute points of difference, all comparatively small, 
maybe briefly disposed of. On the question of collection charges, wh(3ther they 
should be«5 or 10 per cent., *whicb is not made the subject of evidence, their 
Lordships think it right to follow the High Court. As to the village of Nyadiar 
their Lordships agree with the High Court. The Subordinate Judge gives the 
plaintiff’ mesne profits up to the date of possession. But that is more than 
three years from the date of the decree and to tho extent of the excess is un- 
authorised by B. 211 of the Code. As regards Chakran Pakuria and Ghosepara, 
in which cases the learned Judges think that the Subordinate Judge has made 
mistakes of a clerical kind, tho mistakes have not been shown to their Loi dsliips, 
and the amounts must be very small, such as of themselves would hardly 
justify further inquiiy. But as the account has to be lectilied in some 
particulars it may be reviewed on these points also. 

. There are several subjects on vvliich the High Court state that the evidence 
is unsatisfactory to them , such as chai-ges for fruit trees, for fruit- bearing 
land, and for cesses ; and the existence and extent of khamar land in Benodopur. 
Their Lordships make the general observation that the appreciation of evidence 
by the High Court is and necessarily must be subordinated to their view of the 
proper issue to be tried, as to which their Lordships have expressed agreement 
with the Subordinate Judge. None of these subjects has been laid before their 
Lordships in any detail, and tluiy see no reason why the conclusions arrived at, 
first by the amin and afterwards by the Subordinate Judge, should he disturbed 
under a general re-opening of the whole account. 

Their Lordships will state the heads of the decree which they think the High 
Court should have made on the appeal to them. [970] Declare that the 
collection charges should he at the rate ol 10 instead of 6 per cent, and refer it 
to the Subordinate Judge to remodel the account accordingly. Declare that 
mesne profits for Nyadiar should not he allowed for any later time than three 
years from the date of the decree, and refer it to the Subordinate Judge to 
remodel the account accordingly. Refer it to the Subordinate Judge to ascer- 
tain whether he has erroneously allowed mesne profits for Ghosepara twice 
over, and whether he has in his final estimate allowed mesne profits for 
Chakran Pakuria which in his detailed judgment he disallowed. Refer it to the 
Subordinate Judge to make a formal adjudication on items 3 and 4 in the 
amin's index. Let the Subordinate Judge finally readjust the amount recover- 
able by the plaintiff in accordance with his findings on the foregoing references. 
Quoad ultra dismiss the appeal with costs in proportion to the amounts in 
respect of which the parties may, after the inquiry has been completed, be 
found to have succeeded and failed respectively. 

That is the decree which their Lordships w'ill humbly advise Her Majesty 
to make in lieu of the decree now^ appealed from which will be discharged. 

As regards the costs of this appeal, in which the rule of proportion observed 
in India does not prevail, their Lordships consider the success of the defendant 
to be so minute in proportion to the whole controversy tfjat it ought not to wdigh 
on the question of costs. The mesne profits of Nyadiar constitute the only 
point of principle on which the respondent has succeeded. Nyadiar is valued 
at Rs. 68 and a fraction, and the time of excessive mesne profits is less than 4^ 
years ; so there is littlp over Rs. 300 in question. On all th(3 important points 
the respondent is held to be wrong. He must pay the costs. 

Appeal alloivcd ; decree varied. 

Solicitors for the Appellant; Messrs. Withers, Pollock J; Croio, 

Solicitors for the Respondetft : Messrs. T. L. Wilson ct Co. 

C. B. 
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NOTES. 

[ I. Mesne-Proilta— 

In the sabB<^quent stage of this litigation, it was held that the decree-holder was entitled 
to interest upon the mesne profits duo to him until such mesne profits are actClallj paid to 
him by the judgment-debtors : — (1905) 33 Cal., 329. 

“ They (27 Cal., 951 ; 38 Cal., 329) arc, nn doubt, authorities for the proposition that 
whore a docrec declares that the plaintiff is erititl.’d to mesne profits and says nothing about 
interest, if the amount of mesne profits is left for determination by the Court of execution, 
the decree-holder is entitled to interest upon the inosne-profits and to have such interest 
added to tho mesne profits when they arc ascertained. But these cases do not lay down 
that, if the Court which ascertains the mosne-profibs has omitted to allow interest, it is 
open to the Court which executes the decree for mesne profits to allow interest in execution 
proceedings. It is an elementary principle that the Court which executes a decree must 
execute it as it stands. Besides, there is no rule which makes it obligatory upon the Court 
to allow interest on inosue profits; it is a matter of judicial discretion, to be exercised 
according to the circumstances of the case, (10 Cal., 785 ; 27 Cal., 951). If, therefore, the 
Court which assessed mesne profits improperly exercised its discretion and disallowed in- 
terest on erroneous grounds, tho reracd\ of tho decree -holders was by way of an appeal" : — 
(1907) 6 C. L. J., Ui2, per MOOKERJKE, J. Sec also (1907) 7 C .L. J., 197. 

II. Construction of decree — 

A Court in (‘xccutiori can only construe the decree as it stands and cannot consider its 
merits (1910) 10 I. C., 975 ; 4 S.L.R., 214 ; (1912) 15 1. C., 735 (Cal.) ; (1912) 16 I.C., 719 
(Cal.) ; (1914) 20 C. L. J., 612. 

III. Colleotion Charges- - 

In (1902) 24 All., 370 it was held that the charges of colloetion etc., should not be allowed 
in favour of oue who.se trcapa^s is altogethr^r tortioJi and malicious ; see also (1901) 23 All., 
262. The costs of collection were allowed at 10 per cent, on the gross rental in (1912) 16 I. C., 
866 (Oudh). 

• lY. Commissioner's Report— 

.\s regards the exami nation of tha Gnn iii^'.i Jujr iipjii hi-; ri[>)rb, soj also (19U) 22 
I. C., 526 (Punjab).J 


[971] The 10th May and 19th Jane, 1900» 

Present : 

Loud Davey, Lord Robertson, Sir Richard Couch, Sir Henry 
De Villiers, and Sir Ford North. 


Luchmi Koer Plaintiff 

versus 

Roghu Nath Das Defendant. 

[On appeal from tlie High Court at Fort William in Bengal.] 

Hindu Law — Marriage — Evidence of marriage — Inferences and probabilities 
toeighed agaimt direct testimony. 

Upon a widow’s claim for maintenance the question was whether the relation between 
her and a person, deceased many years before her suit, whom she alleged to have been her 
husband, had been the relation of marriage or of concubinage. The decision of this ques- 
tion, one way or the other, rested on considerations whether the substantial testimony of 
witnesses, who gave their testimony to the fact of the marriage in their preseuoe was, or was 
not, outweighed and negatived in judicial c.stimation by the antecedent and inherent improba- 
bility that such a inarrjag<3, under the cirouin.^tancos of ^thc parties alleged to have 
entered into it, would have taken place. The oral evidence was, however, corroborated by 
inferences drawn from several facts well established. The present suit was defended by the 
succe.ssor in estate of the deceased, and it was cjinmon ground between this defendant and 
the plaiiV>iff that there had been co-habitation between the deceased and the latter. This 
narrowed the effect of the condition and circum.stance6 of tho deceased at the time of the 
alleged marriage upon the question whether it was a far.t. The ordinary criteria afforded by 
conduct contributed but little aid to remove doubt. 


c 
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In the result, the conclusion of the Judicial Committee was that the direct oral testimony 
had not been overborne : but should prevail ai^ainst tho improbability presented by the case 
that such a dnarriage should havf^ taken place. TDe affirmative of it was maintained, and 
the widow's claim allowed. 

Appeal from a decree (lOth &e ptember 1895) of the High Court reversing a 
decree (19th September 1892) of the Subordinate Judge ot Tirhut. 

The plaintiff, now appellant, whose mother was Gopi hai, a Haid practis- 
ing medicine at MozafiFerpur, claimed by her plaint (22ncl November 1H90) as 
sole widow of one described as Raja Ram Das, a zemindar, calling himself a 
mohant, to be entitled after his death to a suitable allowance for her mainte- 
nance, charged on the estate which had belonged to the deceased, who died on 
the 27th November 1878. The defendant, respondent, who had succeeded to 
that estate in consequence of the provisions of tho will of the late Ra]a Ram 
Das (of which probate was decreed to [972] issue on the 21st February 1851), 
denied that the plaintiff had Ixieri the married wife of the deceased. 

On the testimony of witnesses to the ceremony, whom the Court considered 
trustworthy, the Subordinate Judge of Tirhut found that the alleged marriage 
had taken place in 1878, some months before the death of the husband. The 
decision was that the plaintiff as tho wddow was entitled to be maintained 
out of the estate at a suitable rate, which the Judge fixed at Rs. 750 a month, 
a sum which on the present appeal \vas reduced to Rs. 500. 

The High Court (PkinseP and GnosE, JJ.), on tho defendant’s appeal, 
reversed the decree, and dismissed the suit on the ground that the plaintiff had 
failed to prove that she was the widow’ of Raja Ram Das. 

Prinsep, J., summarized his JUDGMENT as follows, after examining the 
facts in evidence in detail : — 

“I find myself unable to agree with I he Subordinate Judge that tho plaintiff is the 
widow of the deceased Raja Ram Das, and as such oiititltsd to maintenance. The plaintiff's 
case really depends upon the evidence of tlie witnesses to tho marriage. This evidence is by 
no means satisfactory for reasons already staled, and it is completely negatived by thoconduct 
of the parties both before and after the alleged marriage. The visit of Gopi Bai at that 
time seems lo have been for medical attendance on the mohant, and it would seem that 
advantage was taken of his dissolute and immora] habits to entangle him into living with the 
plaintiff. Her ago was unmistaUeably not ilmt .stated by her, seven or eight years, and in 
this respect we agree with the Subordinate Judge ; and I here draw attention to the fact that 
the condition under which the mohant is said to havi* married this girl, viz., ihat he should 
acknowledge and appoint her brother as liis .successor in the mohantship, which was set up 
in the proceedings relating to the application for probate, is no part of the evidence in the 
present case. Moroever, the conduct of the mohant liunsclf and the absence of such evidence 
as might be expected, that the marriage was annoanced cither by him or by persons con- 
nected with his estate at Jaintpore when Gopi Bai and her family came to Jaiiupore, and 
indeed was even openly asserted until the application for probate of the deceased mohant 
made on behalf of dofeifdant, tends to throw discredit on the evidence of the witnesses to the 
marriage. Lastly, the conduct of the defendant since that time docs not prove any 
admission of the plaintiff’s status as widow.'’ 

Ghose, J., also, after reviowuug the evidence at* length, concluded on a 
general balance of the improbabilities of such a [979] marriage having taken 
place, against the orarevidence, atfirming it, that it would not be safe to rely 
upon the latter. 

On this appeal, 

1900, May 10. Mr. C. W. Amthoon appeared for the Appellant. 

Mr. O. E. A, Rcss for the Respondent. 

Cvwr. adv, vult. 
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1900, June 19. Their Lordships’ judgment was delivered by 

Lord Robertson.— The question raised by this appeal is whether the 
appellant was the wife and is now the widow of Raja Ram Das, who died on 
27th November 1878. The suit was initiated by the appellant on 22ad 
November 1890 in the Court of the Subordinate Judge of Tirhut, The plaint 
and the written statement of the I'espondent, who, being heir of the deceased, 
appeared as defendant, involved other questions on which issue was joined ; 
but these it is now unnecessary to reliearse. Many witnesses were examined 
and many exhibits were filed. On i9th September 1892, the Subordinate 
Judge of Tirhut found that the plaintiff was the lawfully married wife of Raja 
Ram Das and is now his widow, and he pronounced a decree for maintenance 
at the rate of Rs. 750 a month. An appeal having been taken to the High 
Court of Judicature at lort William in Bengal, that Court on 10th September 
1895 set aside the Subordinate Judge’s <lecree and dismissed the suit with costs. 
The present appeal is brought fi'oni tliat judgment of the High Court. 

Raja Ram Das was zemindar of Jaintpore and a person of considerable 
wealth and position. He called himself luoliant but he was not in fact a 
mohant. Prior to the disjmted period Ije was unmarried, but he was free to 
marry ; ho was greatly addicted to vvornen, atid he died, under thirty years of 
age, of diseases induced by his excesses. At the time of the alleged marriage, 
which was seven months l^efore hisdeatli, ho was suffering from those ailments. 

Of the personal facta relating to the appellant, it is difficult do say anything 
that is quite certain. She and her mother, fora purpose collateral to the present 
issue, have thouglit well to represent her as of the tender age of seven or eight 
at the time of her marriage ; but it may he assumed that she was in fact older, 
[974] and liad attained puberty. Her father is a most shadowy figure in the 
evidence, and his identity is not certainly ascertained. Her mother’s part in 
these proceedings is much more prominent. The respondent suggests that she 
was an adventuress ; and both she and her daughter are, to say the least, not 
uniformly truthful even in matters dangerously near the essence of their claim ; 
and they sre persons whose own statements must be received with caution and 
whose case it is necessary to test with vigilance. At the time of the alleged 
marriage, Gopi Bai, the mother, was practising medicine ; and, contrary to her 
own statement, she does not seem to have withheld the benefits of her skill 
from either sex. She was a Bairagi, as was also the Raja, and the Judge of 
the High Court, who has formed tlio most adverse opinion of the appellant’s 
case, considers that Gopi Bai attended the Raja professionally and "took 
advantage of his dissolute and immoral habits to entangle him into living with 
the plaintiff.” 

This observation may well introduce what is the central fact in the case, a 
fact which it is necessary to keep steadily in mind throughout the examination 
of the evidence, and which narrows the true scope of the controversy. It is 
common ground between the parties that Raja Ram Das and the appellant 
liVed together for the last seven months of his life ; and the only question is 
whether this took place on the fouling of marriage or of concubinage. Had 
the fact been otherwise, the inherent improbabilities of the plaintiff’s case 
arising from the alleged ago of the bride and thp health of the bridegroom 
would have been oxtrerajly difficult to overcome. But, if these two persons, 
whatever her age and whatever his health, did in fact cohabit during the period 
in controversy, objections have no relevancy which strike no more at the theory 
of marriage than at the theory of concubinage but really at facts common to 
both. Accordingly, so far as the appellant's .age is concerned, the true inference 
is not that the story of the marriage must be rejected but only that she 
was older than she allows, and that the credibility of herself and her witnesses 
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is to that extent affeoted. Again, the surprise and disgust excited by Oopi Bai 
having given her daughter to a person in the Baja’s condition of health arise 
equally on either theory, and have scarcely any influence in the election betweeh 
the two. 

[975] Tbe case of the ‘appellant then, as presented in evidence, is that 
she Was married to the Baja Bam Das at Benares on a day early in May 1878. 
The long interval between the alleged marriage and the trial of the issue must 
be allowed for in considering the evidence of the witnesses examined. It does 
not, however, give rise to any just suspicion that the appellant’s claim is an 
afterthought ; for, immediately after the death of Baja Bam Das, the appellant 
judicially asserted herself as his widow, and she received maintenance out of 
his estate from his death down to the dispute which led to the present litiga- 
tion. These points will be hereafter more fully examined. 

The appellant has submitted to their Lordships* consideration the evidence 
of eleven witnesses who assort that they were present at the marriage ceremony, 
and two who .assert that they were piosent at the procession immediately 
preceding but not at the ceremony itself. The marriage rites to which the 
witnesses depose were appropriate to the fact that both parties were Bairagis. 
The body of evidence thus presented is so substantial that it is difficult to 
disregard it, unless analysis shows its quality to render it unreliable. The 
respondent has boldly faced this difficulty and asked their Lordships to follow 
the High Court in entirely rejecting it. It is to be observed, however, that 
neither of the learned Judges of the High Court has presented any destructive 
criticism of that evidence, founded on inherent defects , the conclusion of both 
is rested on the antecedent improbability of such a marriage and on the 
subsequent events of the case. Their Lordships have had the benefit of a 
close and careful examination of the evidence by the respondent’s Counsel and 
they are unable to find adequate grounds for believing that witnesses who are 
not only numerous but of various social positions have been suborned, and the 
respectability of some of them is vouched for by the learned Judges in the 
High Court. But further, all the witnesses were cross-examined, and the 
cross-examination basin no instance shaken the evidence, while in several cases 
it has brought out circumstantial and striking additions to its verisimilitude. 
There is no monotony in the evidence, while at tbe same time there are no 
contradictions ; each witness speaks from his own point of view and some saw 
more and some less. 

[976] On one point indeed the respondent has succeeded in raising the 
suspicion that some of the witnesses have spoken rather on the suggestion of 
the appellant’s mother than from their own knowledge, and that is the 
appellant’s age. It seems certain that at the time of the marriage the plaintiff 
was not so young as 7 or 8, and many of the witnesses give that as her age. 
But even assuming that those witnesses have too facilely accepted the appel- 
lant’s story as to her age, their Lordships do not regard this as an adequate 
ground for rejecting the whole of their evidence as tutored. The age of •the 
bride (whose dress precluded any accurate inferences from her face or 
figure) was not a matter on which they had personal knowledge or could do 
otherwise than reiy on information, whereas the matter which they came to 
attest was tbe factum proprium that at Benares .on a certain day they saw 
certain things done. * 

On the whole, the solid body of direct testimony presented by the appellant 
as to the fact of marriage can only bo rebubted by the most cogent Ksontrary 
inferences from the circumstances of the parties. Before ascertaining whether 
such exist it is well to gather together those proved facts which corroborate 
the affirmative evidence. 
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Of these, one is supplied by the respondent. In cross-examination the 
appellant seems to have been challenged by the respondent to say whether any 
persons were with the Baja whefl he was at Benares on the occasion of his 
marriage, and she named two persons, both of whom were afterwards put into 
the witness-box by the respondent. Both these men were very likely to have 
been with the Baja on the occasion in question, if he himself was there, for 
they were close attendants and confidants, as their own depositions show. It 
was manifestly the duty of the respondent, if the appellant had spoken falsely 
on this crucial test of her story which lie himself had selected, to disprove her 
statement by these witnesses ; yet neither was asked a question on the subject. 
The appellant may fairly claim, and the Subordinate Judge has held, that her 
statement that they were present is to be accepted as true. 

The next fact in the order of time is one which has substantial impor- 
tance and has been treated much too lightly in the [977] High Court. After, 
the death of the Baja, the executor under his will applied for (and ultimately 
obtained) probate. But on 18th January 1879, within two months of his 
death, the appellant filed a caveat in the Probate Court designing herself as 
widow of the Raja, and she followed this up by a written statement in which 
her marriage was specifically alleged. It is unnecessary to consider the main 
contention which she maintained on that occasion, for the Judge held that 
even assuming everything she said to be true no valid objection was stated to 
the prayer of the executor for probate. The point is not merely that the 
appellant immediately showed herself in the character of widow, but that she 
thus came forward, not asserting her marriage (as if assertion were needed), 
but assuming it, in order to enforce what she alleged to have been a condition 
of her marriage, viz., th&t her brother should be adopted as son of the Baja. 

This tone of the appellant’s pleading, implying that the marriage itself 
was undisputed, is in harmony with certain admissions by the respondent, 
who it is true was only a boy at the tinae of the Baja’s death but who says 
that five or six months before that event (that is to say just after the alleged 
marriage) he had heard the appellant and her mother say that the appellant 
was married to the Baja. The position taken by the appellant in the probate 
proceedings throws a strong light also on the subsequent payment to her of 
maintenance, for there could be no dubiety as to the footing on which she 
received it. Those payments were made regularly until the respondent got 
into pecuniary embarrassment and there are extant tankhas in which the allow- 
ance is expressly said to be on account of maintenance. The respondent has 
sought to assimilate these payments to payments to certain prostitutes who had 
been the mistresses of the Baja, on the ground that in a statement of liabilities 
the allowance of the appellant appears in juxtaposition to those doles. But 
even in this juxtaposition the appellant’s name is distinguished by the honour- 
able prefix of MuBsumrnat, while the amount of her allowance is in marked 
contrast to those of the others. Among the minor corroborations of the appel- 
lant’s claim she points to the fact that in certain letters to her the respondent 
[978] addressed her as Bhouji (brother’s wife) and although the amatory tone 
of the letters precludes the reader from taking everything literally, this is to 
be noted along with the 6ther facts of the appellant's ^se. The circumstances 
now noticed, derived from, the period after the Baja’s death, furnish strong 
corroboration of the direct evidence of the fact of marriage. (Their Lordships 
do not rely on some words uttered by the Baja himself for they may possibly 
have been intended merely as an evasion of an unwelcome inquiry). * 

Against this evidence the respondent has mainly relied on the general 
improbabilities arising from the alleged age of the appellant and the health of 
the Baja, on the inferiority of her position, on the absence of religious motive 
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for the marriage, and on a variety of other objections such as the unlikelihood 
of a personage like the Baja going to Benares for his marriage without* a 
retinue. • Several of these niatters have bdhn already touched on ; and there is 
this further general observation to be made, — that the disorders of the Baja's 
life make the ordinary criteria of conduct misleading guides to the truth of what 
he allowed himself to do or was induced to do. It may very well be that Gopi 
Bai had established an influence over this invalid and voluptuary to which her 
medical skill contributed, and that the Baja did not court publicity for a marriage 
upon which reflections might be made. 

The respondent however has advanced a few specific facts which, so far as 
they go, bear directly against the marriage. The Raja had made his will before 
the alleged marriage and in it of course there was no provision for the appellant. 
When he did make provision for her, it was by furnishing the larger part (if not 
.the whole) of the price of a property, which was conveyed by the seller to the 
appellant. Now the purchase and the terms of the conveyance were arranged 
by two persons; of whom one was a servant of the Baja and the other a servant 
of Gopi Bai, and the respondent’s point is that the appellant is not described 
as the Baja's wife but as if she were unmarried. Privia facte this is an argu- 
ment against the appellant ; but it is not of a very conclusive character, and the 
respondent did not bring home either to the appellant or Gopi Bai or to the Baja 
any [9793 knowledge of the terms of the conveyance. As regards the testamentary 
intentions of the Baja towards the appellant, it may very well have been that 
he relied, as he justly might, on the provision of the law to secure this lady 
maintenance, over and above the property conveyed by this deed of sale. 

On a full consideration of the whole case their Lordships deemed the 
marriage to be established. On the question of the amount of maintenance 
their Lordships agree with the High Court in fixing Ks. 500 a month as the 
sum which the appellant ought to receive. They will humbly advise Her 
Maiesty that the judgment of the High Court should be reversed, and that of 
the Subordinate Judge should be restored with this variation that the amount 
of maintenance be Bs. 500 a month instea-d of Bs. 750 a month, and that the 
respondent pay the costs in the High Court and proportionate costs in the 
Court of the Subordinate Judge. The respondent will also pay the costs of 
this appeal. Appeal allowed. 

Solicitors for the Appellant : Messrs. Watkins & Lemprierc. 

Solicitors for the Eespondent : Messrs. T. L. Wilson & Co. 

C B 

[17 Cal. 979 J 

CBIMINAL BEVISION. 

The 11th May, 1900. 

Present : 

Mr. Justice Prinsep and Mr. Justice Handley. 

Golapdy Sheikh and others Petitioners 

versus 

Queen-Empress Opposite Party.' 

Magistrate, Jurisdiction of — Reference of case for trial of offence by Sub- 
ordinate Court — Power of District Magistrate to issue warrants for arrest 
of other persons concerned in that offence. t 

Where cognizance was taken of an ofience on a police report and the case was made over 
to a Subordinate Magis trate, Hgld,*that, so long as the case connected with that ofienct 

•Criminal Revision, No. 298 of 19CX), made against the order passed by H. F. Stuoma^ 
Esq., District Magistrate of EOgra, dated the 12th of August 1899. ’ 
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remained with the Subordinate Magistrate, no other Magistrate was competent to deal with 
it, and that applications for warrants against other persons concerned in that offence should 
be made to the Magistrate before whom th£ case was, and to no other Magistrate. • 

[980] On an investigation made by the police .in respect of looting a house, 
one person, Jagira, who could alone be apprehended, was sent in for trial and 
the case was made over to a Subordinate Magistrate, who discharged Jagira. 
The other persons who were charged in the case could not be arrested, and 
were not placed on their trial. A representation was made by the District 
Superintendent of Police to the District Magistrate of Bogra who ordered 
warrants to issue for the arrest of the other persons in order that they might 
be tried under ss. 143 and 147 of the Penal Code. 

Mr. P. L. Roy (with him Babu Kriianto Kumar Bose) for the Petitioners. 

The judgment of the Court (Phinsep and Handley, JJ.) was delivered by, 

Prinsep, J. — In this case it appears that, on an investigation made by the 
police in respect of what may be termed looting a house, one person who could 
alone bo apprehended, Jagira, was sent in for trial and the case was made 
over to a Subordinate Magistrate who discharged Jagira. The others who were 
charged in that case could not bo arrested and were, therefore, not placed 
on their trial. On a representation to the District Magistrate by the District 
Superintendent of Police, he has thought proper to issue warrants against 
these other persons in order that they might also be tried. The jurisdiction of 
the District Magistrate to make this order has been questioned on the rule 
granted by us. Cognizance was taken of the offence on the police report and 
the case was made over to a Subordinate Magistrate, and so long as the case 
connected with that offence remained with the Subordinate Magistrate no other 
Magistrate was competent to deal with it ; the case has never been withdrawn 
by the District Magistrate for trial by himself, so that he could properly 
pass an order directing proceedings to be taken against other persons. Applica- 
tion for the warrants against other persons accused of that offence should 
have been made to the Magistrate before whom the case was and to no 
other Magistrate. The District Magistrate in his explanation in answer 
to this rule, seems to think that the case only as against Jagira was made 
over to the Subordinate Magistrate for trial. But that is not so. The case 
regarding the offence charged alleged to have been committed as shown in the 

[981] police report was before that Magistrate, and he was alone competent, 
on the police report, to proceed against other persons concerned in that offence 
if he thought proper to do so ; and no further orders from the District Magis- 
trate were necessary or indeed could bo passed so long as the case remained in 
his Gouri. The orders of the District Magistrate of the 12th August last are 
set aside as without jurisdiction, the rule being made absolute. 

D. S. Rule made absolute 


NOTES. 

[For similar decisions, sec also 30 Cal., 449 ; 32 Cal., 783 : 9 C.W.N., 810 ; 39 Cal., 119 ; 
3 C. L. J.. 87.J 


1268 * 



MOHESH SOWAR & 0 . V. NABAIR BAG 1 19001 l.L.R. 2? Cal. MS 


[ 27 Cal. esi] 

Tke 5th June 1900. 

• PHBSSfNT : 

Mb. Justice Pbinsep and Mb. Justice Handley. 

• 

Mohesh Sowar and others (2nd Party) Petitioners 

versus 

Narain Bag (ist Party) Opposite Party/^ 

Possession, Order of Criminal Court as to — Order instituting proceedings 
under s. 145 of the Code, of Criminal Procedure {Act V of 189S) — 
Contents of suck order — Irregularity in order, making 
proceedings without jurisdiction. 

Unless a Magistrate complies strictly with the terms of s. 145 of the Code of Criminal 
Procedure b}* stathig in his written order all the particulars necessary to enable him to 
act under that section, his proceeding.^ are without jurisdiction. It is not sufficient that the 
Magistrate should have before him a Police report and that he should have given orders thereon 
that a written order be drawn up within the terms of s. 145. It is his duty to draw up, 
or have drawn up, an order which in all rc.spects satisfies the requirements of the law. It is 
absolutely necessary that the written order should be correct and complete in its terms. 

In tihis case at the time of the aus paddy getting ripe the first party complained 
to the Police that the second party would cut their (the first party’s) crops. 
Thereupon proceedings under s. 145 of the Criminal Procedure Code were 
instituted, but owing to there being no certainty as to wdiat was in dispute, the 
case was struck off, the Police reaping the paddy. A further report was called 
for, and on the 11th of January 1900, fresh proceedings under s. 145 were 
instituted by the Deputy Magistrate of Serampore. 

[982] The order was as follows : — 

Whereas it appears that there is a likelihood of a breach of the peace in respect of eight 
bigbas three cottas in ton plots of land in village Tegri P. S. Haripal, in consequence of 
Karain Bag on the one hand and Mohesh Sowar, Brojo Dass and Gossair Das on the other, 
each claiming to be in possession, 1 order the parties to appear before me on January 22nd 
at Tarkoswar at 11A.M., in person or bv pleader, and put m written statements of their 
respective claims as respects the fact of actual possession of the subject of dispute and produce 
their witnesses on that day.” 

On the 7th of February the Deputy Magistrate ordered the first party to 
remain in possession of the disputed land. 

On the 20th of April the second party obtained a rule from the High Court 
calling on the District Magistrate to show cause why the order under s. 145 
of the Code of Criminal Procedure should not be set aside on the ground that 
in his order purporting to be under sub-section (1) of s. 145 instituting such 
proceedings, the ^Magistrate had not set out the grounds upon which he was 
satisfied that it was necessary for him to take such action. 

Mr. P, L. Boy (with him Babu Agore Nath Seal), for the Petitioners. 

Mr. Dunne (with him Babu Dasarathi Sanyal), for the Opposite Party. 

The judgment of«the Court (PBINSBP and Handley, J J.) was delivered by 

Prinsept J. — Section 145, Code of Criminal Procedure, requires that in order 
to institute proceedings thereunder, the Magistrate shall make an ^rder in 
writing s tating the grounds of his being satisfied that a dispute likely to cause 

* Criminal Bevision No. 272 of 1900, made against the order passed by H. P. Duval, 
Baq,, Deputy Magistrate of Serampur, dated the 7th of February 1000. 
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a breach of the peace exists concerning land, &c., and it also requires that, 
beiore he makes such an order, the Magistrate should be so satisfied from a 
Police report or other information. ‘ The matter has been so frequently before 
this Court in reported cases that we are much surprised to find that errors are 
still constantly committed which have the effect of rendering null and void 
proceedings taken which have occupied Magistrates for several days, and 
have otherwise been conducted with care. It has been frequently held by 
this Court in reported cases that unless a Magistrate complies strictly with 
the terms of s. 145 hy stating in his written order all the particulars neces- 
sary to enable him to act under that section, his proceedings are without 
[983] jurisdiction. It is not sufficient, as contended by the learned Counsel 
before us, that the Magistrate should have before him a Police report of this 
description, and that he should have given orders thereon, that a written 
order be drawn up within the terms of s. 145. It is his duty to draw up or 
have drawn up an order which in all respects satisfies the requirements of the 
law. It is absolutely necessary, as has been held by this Court, that the 
written order should be correct and complete in its terms. The proceedings 
must, therefore, be set aside as without jurisdiction. 

D. S. 


NOTES. 

[ As a general rule the source of information ought to be indicated in the order : — (1904) 
27 All., 296 ; sea also (1903) 25 All., 537. In (1902) 7 0. W. N., 599, it was held that where 
the parties became aware of the source of the information during the course of the inquiry, 
the fact that the Magistrate did not embody it in his order did not vitiate the proceedings. 
As regards reference to police reports, sec also (1905) 32 Cal., 771 ; (1905) 33 Cal., 352 P.B.] 


[ 27 Cal. 988 ] 

Tke 5th June^ 1900, 

Present : 

Mr. Justice Prinsep and Mr. Justice Handley. 

Sheo Bhajan Singh and others Petitioners 

veraus 

S. A. Mosawi Opposite Party.* 

Becognizance to keep peace — Conviction wider s. 143 of the Penal Code (Act 
XLV of I860) --Code of Criminal Procedure {Act V of 1808), s. 106, 

.An ofieucc under s. 143 of the Penal Code is not one of the offences specified in s. 106 of 
the Code of Criminal Procedure which would justify an order directing a person or persons to 
furi^ish security to keep the peace. ' 

There may be findings in the case which would justify such an order if such findings 
can be brought within the terms of s. 106. Jib Lai Gir v. Jogmohun Oir, (1899) I. L. R., 26 
Cal , 576, referred to. • 

Where the accused were convicted under s. 143 of the Phnal Code and ordered under 
s. 106 of the Code of Criminal Procedure to furnish security to keep the peace, and it was 
alleged that the facts as proved showed that the accused came in a body, some of .whom 
were armed with lathis and some of whom used threats and did other acts, showing an 
evident intention to commit breaches of the peace. Held, that there should have been an 

* Criminal Revision, No. 256 of 1900, made against the order passed by Mohini 
Mohun Ghakravarti, Bub- Divisional Magistrate of Jahanabad, dated Sth^Maroh 1000. 
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express finding to that effect ; that if tlie accuRod or any of them acted in such a manner, 
they should have been convicted of criminal intimidation or other offence which would 
enable the J^Iagistrate to bind thefn over to keep the peace : and that the order under s. 106 
should be set aside. 

4 

In this case the Circle Officer of the 9 annas Tikari Court of Wards at 
Jahan'abad camped at Ghasi, and, having called the ryots of the neighbouring 
villages including the three accused, he found differences between their state- 
ments of rents and those [ 984 ) entered in the local piUwari papers. 
He thereupon sent for the duplicates from the Sadar office of Jahanabad and 
told the ryots to pay up according to the Sadar papers, owing to which larger 
amounts were realized from the accused and others. In the evening the Circle 
Officer retired to his tent ; shortly afterwards he heard loud hullahs and noises 
outside, his peons informed him that a large crowd had assembled outside and 
were using threatening words as “maro” and khima jala do.'* The Circle 
Officer ordered his men not to say anything likely to provoke a breach of the 
peace and at once wrote a letter to the Suh-Divisional Magistrate and sent it by 
a sowar. Shortly afterwards the crowd dispersed. 

The accused were convicted on the 8th of March 1900 by the Sub-Divisional 
Magistrate of Jahanabad under s. 143 of the Penal Code and were also ordered 
under s. 106 of the Code of Criminal Procedure to furnish security to keep 
the peace. 

Babu Luchmi Narain Singh for the Petitioners. 

The Deputy Legal Bemenibrancer (Mr. Gordon Leith) for the Crown. 

The judgment of the Court (Prinsep and Handley, JJ.) was 
delivered by 

Prinsep, J. — The Magistrate, in convicting the petitioners under s. 143, 
Penal Code, added to the sentence an order under s. 106, Code of Criminal 
Procedure, directing them to furnish security to keep the peace. 

Now, an offence under s. 143, Penal Code, is not one of the offences 
specified in s. 106, which would justify such an order. As has been pointed out 
in the case of Jib Lai Gir v. Jogmohun Gir (1899) I. L. R., 26 Cal., 576, 
there may he findings in the case which would justify such an order 
if such findings can be brought within the terms of s. 106, but in 
the present case there are no such findings at all. The Magistrate in 
his explanation attempts to justify his order by stating that the facts 
as proved showed that the accused came in a body, some of whom 
were armed with lathis and some of whom used threats and did other 
[ 985 ] acts intending evidently to commit breaches of peace.” We can find no 
express finding to this eff ect, and we would observe further that if the accused 
or any of them acted in this manner, they should have been convicted of 
criminal intimidation or other offence Vi^hich might enable the Magistrate to 
bind them over to keep the peace. We are inclined to think that difficulties 
arise in cases such as the present because Magistrates, instead of trying an 
accused for the offence constituted by all the acts proved, prefer to charge and 
try him for an offence under s. 143, Penal Code, because such a trial can be 
held under the summary procedure ; and wo take this opportunity of express- 
ing our strong disapprpval of such a course. The 6rder under s. 106, Code of 
Criminal Procedure, is accordingly set aside. 

D. S. 
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NOTES. 

' [ This was followed in (1907) 7 C. L. J.. 179 ; (1903) 8 0. W. N., S17. See also (1904) 
81 Cal., 419.] 


[ 27 Cal. 985 ] 

The 15th June. 1900. 

Pkesent : 

Mb. Justice Prinsep and Mr. .Fustice Handley. 

Durga Das Eakhit and another Petitioners 

versus 

Umesh Chandra Sen Opposite Party. 

Complaint — Institution of complaint and necessary preliminaries — Charge of 
furnishing false information in Land Acquisition Proceedings — Omission 

to refer to particular false statement on lohich accusation made --Penal 
Code [Act XLV of I860), s. 177 — Land Acquisition Act [1 of 1894). 
ss. 9 and 10 — Summons case — Non-attendance on service of 
summons — Appearance of accused by mukhtar — Contempt 
of Court — Code of Criminal Procedure (Act V of 1898). 
s. 205 — Penal Code [Act XLV of I860), s. 174, 

A Magistrate issued processes for the attendaucc of the accused on the complaint of the 
Land Acquisition Deputy Collector for having given false information within the terms of 
8. 177 of the Penal Code and .s. 10 of the Land Acquisition Act in certain written statements 
that they had made to the Collector. The complaint was that the written statements were 
false. The documents, however, contained more than one statements of fact ; neither in 
the complaint made by the Deputy Collector nor in his examination by the Magistrate was 
any reference made to any particular statemoiit made by either of the accused as being a false 
statement, nor had the Deputy Collactor put in the written statements, upon which be 
desired to proceed, either with his written complaint or at the time of his examination by 
the Magistrate. 

£986] Held, that the complaint was bad and the case should not be allowed to proceed in 
its present form. The Magistrate was bound to risquirc from the complainant the written 
statements on which the proceedings were founded, and also to ascertain from him the 
particular statement or statements on which the accusation was made. 

In a summons case on the day fixed for trial an appearance was made on behalf of an 
accused person by his mukhtar who asked the Magistrate under s. 905 of the Code of 
Oriminal Procedure to dispense with the personal attendance of the accused. The Magistrate, 
hoWever, regarding the non-attendance of the accused as a contempt of Court, called upon him 
to show cause why he should not be prosecuted under s. 174 of the Penal Code fornon- 
attendanoo on service of summons. 

I 

Held, that the accused did make an appearance, though i^ot a personal appearance, on 
service of summons, but that he did not personally attend should pot under the ciroumstanoes 
have been regarded as an offence under s. 174 of the Peual Code. 

A** COMPLAINT was made by the Land Acquisition Deputy Collector against 
the two accused, Durga Das Bakhit, the lessor, and Abhoy Charan Dey, the 

* Criminal Revision No. 381 of 1900, made against the order passed by H, F. Samman, 
Esq., District Magistrate of Midnapur, dated the 18th of April 1900. , 


1272 


UMESH CHANDRA SEN [1900] l.L.R. 27 Cal. 9fi7 

• 

lessee, olaiming to hold a portion of the land taken np under the Land Acquisi- 
tion Act, charging them with having given false information within the terms 
of s. 177 of the Penal Code ands. lOof^the Land Acquisition Act in certain 
written* statements which they made to the Collector in response to a call 
from him under s. 9 of the latter Act. The complaint was that tlie written 
statements put in were false. The documents, however, contained more than 
one statement of fact. Neither in the complaint made by the Deputy Collector 
nor in his examination by the Magistrate was any reference made to any 
particular statement made by either of the accused as being a false statement 
and the Deputy Collector had not put in the written statements upon which 
he desired to proceed either with his written complaint or at the time of his 
examination by the Magistrate. The Magistrate issued processes for the* 
attendance of the accused. On the day fixed for trial, the case being a 
summons case, Abhoy Charan Dey appeared and appearance was made oiv 
behalf of Durga Das Rakhit by his mukhtar, who asked the Magistrate under 
8. 205 of the Code of Criminal Procedure to dispense with the personal attendance- 
of the accused.' Abhoy Charan Dey asked for and obtained an order from the 
Magistrate excusing his further personal attendance and allowing him to ap- 

[987] pear by a mukhtar. The Magistrate, however, refused to allow the appli- 
cation 'made on behalf of Durga Das Eakliit, and, regarding his non-attendance 
as a contempt of Court, called upon him to show cause why ho should not be 
prosecuted under s. 174 of the Penal Code for non-attendance on service of 
summons. 

Mr. Jackson (with him Babu Atulya Charan Bose) for the Petitioners. 

Babu Srish Chandra Chowdhry for the Crown. 

The judgment of the Court (Prinsep and Handley. JJ.) was delivered by 

Prinsep, J. — This matter has already once been before this Court under 
circumstances somewhat similar to those now before us. The petitioners were 
then being prosecuted for perjury and forgery, alleged to have been committed 
in proceedings taken before the Deputy Collector under the Land Acquisition 
Act ? And for reasons stated by the Judges of the Criminal Bench of this Court, 
on a rule granted, the proceedings were quashed as premature and without 
jurisdiction. The Collector, finding that the bar has been removed because 
the Civil Court has, in his opinion, finally decided the matter under the Land 
Acquisition Act, has renewed his complaint before the Magistrate and he has 
put the offence under s. 177, Indian Penal Code, which is declared to be 
applicable to such proceedings by s. 10 of the Land Acquisition Act. 

The complaint was made against two persons, Durga Das Rakhit, the 
lessor, and Abhoy Charan Dey, the lessee, claiming to hold a portion of the 
land taken up under the Act, and they have been accused of having given 
false information within the terms of s. 177, Indian Penal Code, and s. 10, 
Land Acquisitiop Act, in certain written statements that they made to tbot 
Collector in response to a call from him under s. 9. We may first of alb 
observe that neither in the complaint made by the Deputy Collector nor in his; 
examination by the Magistrate has any reference been r^ade to any particular 
statement made by either of the accused as being a false statement. Thei 
complaint is that the written statements put In were false. It is clear 
that those documents contained more than one statement of fact. We also 

[988] find that the Deputy Collector had not put in the written statements 
upon which the Collector desired to proceed either with his written complaint 
or at the time of h^s examination by the Magistrate. The Magistrate, therefore., 
had not before him the facts constituting the offence regarding which he waa 


13 CAL.— 160 


1273 



I.L.R. 27 Cal. 989 duboa das bakhit &c. v . umesh chandba sen [1900] 

called upon to act, and notwithstanding this, he issued processes for the 
attendance of the accused. 

Now in this respect we think tl\at the Magistrate has acted without proper 
discretion. He was bound to require from the complainant the* written 
statements on which the proceedings were founded, and also to ascertain from 
the complainant the particular statement or statements on which the accusation 
was made. 

On the day fixed for trial, the case being a summons case, Abhoy Charan 
Dey appeared and appearance was made on behalf of Durga Das Bakhit by his 
mukhtar who asked the Magistrate under s. 205 to dispense with the personal 
attendance of that accused. At the same time Abhoy Charan Dey, who did 
personally attend, asked for and obtained an order fi'om the Magistrate 
excusing his further personal attendance and allowing him to appear by a 
HTiUkhtar. The Magistrate, however, refused to allow the application made on 
behalf of Durga Das Bakhit. and ho regarded his non-attendance as a con- 
tempt of Court, misapplying that term as it is generally used. lie accordingly 
called upon Durga Das Bakhit to shew cause why he should not be prosecuted 
under s. 174, Indian Penal Code, for non-attendance, on service of summons, 
and the Magistrate has, in his explanation, expressed himself strongly regard- 
ing the conduct of Durga Das Bakhit in this respect. 

We think that the Magistrate has taken an entirely mistaken view of 
this part of the case. He seems to have boon animated by some feeling 
that Durga Das Bakhit was acting contemptuously towards the Court. 
There was no reason for this supposition. The Magistrate should rather have 
told the mukhtar that he required the personal attendance of Durga Das 
Bakhit on some fixed day, or that if he did not choose to appear he would issue 
a warrant of arrest. That in our opinion would have answered sufficiently. 
[989] The Magistrate, however, appears to have regarded it as an aggravation of 
the offence that Durga Das Bakhit should instead of attending his Court have 
proceeded to Calcutta in order to apply to the High Court, and that he also 
applied to the District Magistrate for bail as well as for an order directing the 
Subordinate Magistrate to dispense with the personal attendance of the accused. 
He considers that by making this application Durga Das Bakhit was “doubly 
guilty of contempt of Court.” Throughout, the Magistrate has failed to appre- 
ciate what he was entitled to expect from Durga Das Bakhit. There was no 
possible reason why he should not proceed to the High Court to make an 
application regarding this ease, and he was also within his rights in making 
his application to the District M agistrate. He did make an appearance, though 
not a personal appearance, on service of summons, but that he did not person- 
ally attend, should not under the circumstances have been regarded as an 
offence under s. 174. We think, therefore, that the proceedings under s. 174, 
Indian Penal Code, against Durga Das Bakhit were misconceived and that they 
should cease. 

* In regard to the prosecution under s. 177, we are of opinion that, as 
DOW taken, the complaint is bad, and that the case should not be allowed to 
proceed in its present form. We are further of opinion that inasmuch as the 
(proceedings are still before the High Court in respect of Abhoy Charan Dey, no 
fprosecution should be taken* in the Magistrate’s Couilt, until at least the final 
.orders of the High Court shall have been obtained. No doubt there was a 
reference made by the Deputy Collector to the District Judge in respect of the 
.objection to the award made by Durga Das Bakhit, and we understand that, in 
loonseguence of bis absence, that reference has .been summarily dismissed. But 
the matter still remains in regard to Abhoy Charan Dey whose case the Deputy 
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Collector refused to refer. It is difficult to understand how the cases of these 
two persons claiming to be lessor and lessee can be distinguished, and on Ihis 
ground ^nd because there alre proceedings now before the High Court, wa think 
that there should be no proceedings at all against either Abhoy Charan Dey or 
Durga Das Rakhit until ordel*S of the High Court shall have been obtained. We 
would again point out that in the [990] Magistrate’s Court the complaint 
was made against these two jointly. But any offence committed by each is a 
distinct and separate offence and should he tried separately. The rule is, 
therefore, made absolute. 

D. S. 


NOTES. 

[ Soo alao 10 C. W. N., 1090 ; 16 C. W. N., 1105. ] 


[ 27 Cai. 990] 

The 6th June, 1900. 

Present : 

Mr. Justice Prinsep and Mr. Justice Handley. 

Rahimuddi and others Petitioners 

versus 

Asgar Ali Opposite party. 

Charge — Alteration of charge — Conviction of Rioting with the common object of 

Theft — Finding by Appellate Court of different common object — Legality 
of conviction on such finding — Penal Code {Act XLV of IS60), ss. 147 
and 379 — Code of Criminal Procedure {V of 189b), s, 423. 

Tho accused wore convicted by a Mcigit>trate of theft of mangoes and also of rioting, the 
common object of tho unlawful assembly being the forcibly taking away of mangoes belong- 
ing to the complainant. On appeal the Sessions Judge not only found that tho common 
object was not the taking of the mangoes but that tho dispute between the parties was as to 
certain land, lie however dismissed the appeal and con firmed tho conviction. /Jcid, that 
as tho accused wore convicted on a dillerent finding of fact from that to which they were 
called upon to plead and to defend themselves at tho trial they were ontiilcd to an acquittal . 

In this case it was alleged on behalf of the prosecution that the accused 
with several other? forcibly plucked and took away mangoes from trees helcgag- 
ing to the complainant, and when the complainant resisted he was beaten by 
the accused and their party with lathis. 

The accused were tried, and on the 7th of February 1900 were convicted 
by the Magistrate of Dacca under s. 379 of the Penal Code of the theft of 
the mangoes, and undo^' s. 147 of the Penal Code of rioting, the common object 
of the assembly being tho forcibly taking away of the mangoes, and were 
sentenced to rigorous imprisonment of three months each and to pay fine of 
Rs. 20 each under s. 147 only. 

* Criminal BevisioA No. 299 of lorfo made against the order passed by G. Gordon, Esq., 
SdSsionB Judge of Dacca, dated the Slst of March 1900. 
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On appeal the Sessions Judge of Dacca disbelieved the evidence relating 
to {he taking of the mangoes» and found that the common object was not the 
taking of the mangoes but that the [991] parties were disputing with regard 
to certain land. He, however, on the 31st of March 1900, dismissed the 
appeal and confirmed the conviction and sentencd. 

Mr. P. L, Boy for the Petitioners. 

The judgment of the Court (Prinsei* and Handley, JJ.) was delivered by 

Prinsep, J. —The Magistrate has convicted the petitioners of theft of 
mangoes and also of rioting, the common object of the unlawful assembly being 
the forcible taking away of mangoes belonging to the complainant. 

In appeal the Sessions Judge has entirely disbelieved the evidence relating 
to the taking of the mangoes or that that was the common object of the 
unlawful assembly. He, however, finds (and about this there is no doubt) 
that a fight took place between the two parties, and on this he has endeavoured 
to ascertain from the evidence what the common object of the assembly 
was which caused this fight ; and, so far as we understand* his judgment, 
he has not only found that the cause was not the taking of the mangoes 
but that it was something else. The Sessions Judge has accordingly dismissed 
the appeal confirming the conviction and sentence, but on a different finding 
of fact from that to whicli the petitioners were called upon to plead and to 
defend themselves at the trial. The petitioners have accordingly been 
convicted by the Appellate Court of an offence for which they have never been 
tried. They are consequently entitled to an acquittal. The result may be 
unfortunate, if the petitioners have broken the peace and caused bodily 
injuries to persons in a fight ; but on the findings of the lower Court they 
cannot possibly be convicted. The sentences are accordingly set aside and the 
fine, if paid, must be refunded. 

D. S. 

NOTES. 

[This was followed in (1905) 33 Cal., 295.] 


[992] The 6th June, 1900, 

Present : 

Mr. Justice Prinsep and Mr. Justice Handley. 

Bhagirathi Naik Petitioner • 

versus 

Gangadhar Mahan ty Opposite party. 

Cattle Trespass Act {I \)f 1891), s. 22— Illegal seizure of cattle — Fine — 

^ Compensation, 

A N[agiRtrate is not competent under s. 22 of the Cattle Trespass Act to pass any 
sentence of fine ; he can only award compensation for the illegal seizure of cattle. 

* Criminal Revision, No. 313 of 1900, made against the order passed by Syed Abdul Malek,. 
Deputy Magistrate of Balasore, dated the 2nd of March 1900. 
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In this case the accused, on the 2Dd of March 1900, was found guilty under 
8. 22 of the Cattle Trespass Act by the Deppty Magistrate of Balasore, of having 
illegally* impounded four cows belonging to the complainant, and directed to 
pay a fine of Es. 10, and the costs of the case. Out of the fine complainant 
was to get Es. 5 and accused to suffer a week’s simple imprisonment in default 
of payment of the fine. 

Babu Provash Chunder Milter for the Petitioners. 

The judgment of the Court (PRINSEP and HANDLEY, JJ.), was 
delivered by 

Prinsep, J. — The Magistrate, in a case under s. 22 of the Cattle Tres- 
pass Act, 1891, has fined the petitioner Es. 10, and the costs of the case, and 
he has directed that out of this sum Es. 5 be paid to the complainant. He 
has also ordered that, in default of payment of the fine, the petitioner do 
suffer one week’s simple imprisonment. 

The order throughout is bad and not in accordance with the terms of s. 22 
of the Cattle Trespass Act. The Magistrate is not competent under that law 
to pass any sentence of fine. He can only award compensation for an illegal 
seizure of cattle. In this view we must set aside the order of fine, and direct 
that in substitution thereof, the accused do pay the sum of Es. 5 as compen- 
sation to the complainant, and do also pay the costs of the case. The order 
of imprisonment in default of payment of this fine is also illegal and must be 
set aside. 

D. 8. 


[993] The 0th June, 1900. 

Present : 

Mr. Justice Prinsep and Mr. Justice Handley. 

Ketaboi and others Petitioners 

versus 

Queen-Empress Opposite party.* 

Security for good behaviour — Jurisdiction of Magistrate over person not 
residing within his jurisdiction — Reputation — Code of Criminal 
Procedure (Act V of 7696), s. 110. 

It is only when a person within the limits of a Magistrate's jurisdiction, that is, who is 
residing within the limits of such, jurisdiction, is found to be a person of the description 

* Criminal Revision No. 321 of 1900, made against the order passed by B. J. Douglas, 
Eaq.t Bessions Judge of Dacca, daiej the 26th of February 1900. 
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given in s. 110 of the Code of Criminal Procedure, that the Magistrate can take action 
under that section, and it is not contemplated that tbo Migistrale in such a case should 
issue a warrant so as to pursue the person concerned into another jurisdiction. * 

Under the terms of s. 110 of the Criminal Procedure Code, the reputation which the 
person is found to have means the reputation of that person in the neighbourhood in which 
he resides. 

In this case a dacoity having been reported to have taken place within the 
District of Naraingunge, a Suh-Di vision of the District of Dacca, the Sub- 
Inspector of Naraingunge arrested the petitioners, who were inhabitants and 
residents of the village of Nalchar in the District of Tipperah, and sent them 
up in custody to the Suh-Di visional Magistrate of Naraingunge. On being 
brought up before the Magistrate ho at once drew up a proceeding under s. 110 
of the Code of Criminal Procovlure, re(jniring the petitioners to shew cause why 
they should not execute bonds and find sureties to bo of good behaviour for 
three years. 

The petitioners submitted that ast.hey were residents of a different district, 
the Magistrate of Naraingunge had no jurisdiction to institute any proceeding 
against them under s. 110 of the Code. The Magistrate, however, overruled 
the objection, and on the 9th of January 1900 ordered the petitioners to furnish 
sureties for their good behaviour for three years and in default to undergo 
rigorous imprisonment for that period. 

The material portion of the Magistrate’s judgment was as follows : — 

“ One further question remains for me to consider and that is raised in the jawab of 
the defendants. It is held that T have no jurisdiction. The words [994] of the section are : — 

‘ Whenever a Sub-Divisional Magistrate receives information that any person within the 
local limits of his jurisdiction is by habit a robber, house-breaker or thief . . such 

Magistrate may, 

“ These words may of course bo read to include only persons residing within the 
Magistrate's jurisdiction, but 1 can find nothing in the Code to show that the words should 
be restricted to this use. The words can equally well be interpreted to mean, * habitually 
commits theft and robbery and house-breaking wiihinhis jurisdiction, &c.', it appears to mo 

that the section is carefully worded in such a way as to embrace both these meanings I 

therefore find I have jurisdiction and I order, Ac.’’ 

On reference to the Sessions Judge of Dacca under s. 123 of the Code of 
Criminal Procedure, ho on the 26fch of February 1900 confirmed the order 
passed by the Magistrate, holding that the Magistrate had jurisdiction to try 
the case. 

Mr. K, N. Sen Gupta for the Petitioners. 

The Deputy Legal Remembrancer (Mr. Gordon Leith) for the Crown. 

The following judgments were delivered by the Court (PlllNSEP and 
Handley, JJ.) 

*Prinsep, J. — The petitioners who are residents of the District 
of Tipperah were under arrest and in confinement in the undbr trial ward of 
the lock-up at Naraingunge, when proceedings were taken against them under 
8. 110, Code of Criminal Procedure, with the object of requiring them to give 
security for good behaviour,* ^ 

It was objected before the Magistrate that he, as Magistrate of Narain- 
gunge* within the District of Dacca, had no jurisdiction to try this matter 
concerning persons who were residents of another district. 

The Magistrate has overruled this objeotion and, on reference to the 
Sessions Judge under s. 123 for confirming the order passed by the Magistrate, 
the Sessions Judge has adopted the same view. The law runs thus: 

t 


1278 * 



QUEEN-EUPRBSS [1900] l.L.R. 27 Cal. 995 

“ Whenever a Magistrate receives information that any person within the 
local limjts of his jurisdiction — • 

(а) is by habit a robber, house-breaker or thief, or, 

(б) ” and so for-th. 

The Magistrate has found that the terms of the section enable 
[995] him to try such a case because the law may be read thus : — “ When- 
ever a Magistrate receives information that any person is by iiahit a robber, 
house-breaker or thief within the local limits of his jurisdiction.” But the law 
is not so expressed and, under the ordinary rules of construction, it would nob 
bear that interpretation. In my opinion it is when a person within the limits 
of a Magistrate's jurisdiction, that is, who is residing witliin the limits of 
such jurisdiction, is found to be a person of the description given above, that 
, the Magistrate can take action, and it is not contemplated the Magistrate in 
such a case should issue a warrant so as to pursue the persons concerned into 
another jurisdiction. Jt also seems to me that, under the terms of this section, 
the reputation which the person is found to have must necessarily mean the 
reputation of that person in the neighbourhood, and the persons residing in that 
locality could be best able to speak to his character ; moreover that, if he were 
called upon for his deh'nco, iie would naturally produce witnesses of that neigh- 
bourhood. Thus a trial held in another district and at some distance from his 
residence would probiibly result in his being unable to obtain the attendance of 
his witnesses or to obtain them at an expense which it would bo unreason- 
able to call upon him to hear. In my experience I would add that I have 
never come across a case of this description in which jurisdiction has been 
assumed by a Magistrate of another district, and from this 1 take it that the 
practice has been universal in regard to restricting the jurisdiction of a 
Magistrate to cases of persons reputed to bo of had character and residing in 
his own district. The pronedings, therefore, are without jurisdiction and 
the order must accordingly be set aside. If the petitioners are in jail 
in consequence of their failure to give the security required they must 
be released. 

Handley, J — I am of the same opinion and I entirely concur in the 
observations made by Mr. Justice Pkinsbp. 

D. S. 

NOTES. 

[ Rcfiidence was held to be non-c.sBeutial in 9 Bom. L. H., 244 ; (1904) *23 M L.J., 535.] 
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[996] PEIVY COUNCIL. 

The 8th and 9th November, 1899, and the 2nd May, 1900, 
Present ; 

Lords Hobhouse, Morris, Davey and Eobbrtson, 
AND Sir Bichard Couch. 


Amrito Lai Dutfc Plaintiff 

versus 

Surnouioye Dasi and others Defendants. 


[On appeal from the High Court at Fort William in Bengal.] 

Hindu law — Adoption — Construction of will — Invalidity of authority purporting 
to he given to a widow jointly with others to adopt. 

That no one except the widow, authorized for the purpose by her husband, can adopt a 
son to him after his decease is a principle in the Hindu law of adoption. The power is 
exercisable by the widow alone, though restriction may be placed upon her choice of a boy 
by the husband’s having made it a condition that persons named by him should concur in 
the choice. 

A husband had by his will purported to authorize his widow, whom be made his executrix 
jointly with two other persons whom he appointed his executors, to adopt a son to him. 
Held, that by this no valid authority to adopt was given to the widow. The conjecture that 
the testator really meant to give authority to the widow to adopt, restricting her power 
merely to the extent that there should be others, his executors, who wore to consent to the 
choice of a boy to be adopted by her, could not bo accepted as a legitimate construction of 
the will. The authority was expressed in clear terms to be to the three. 

It would also bo boyond the range of judicial interpretation to construe the will aR 
meaning that the testator only intended to provide for the appointment of a male successor 
to him in the property. 

Appeal from a decree (5th April 1B98) of the Appellate High Court, I. L. R., 
25 Cal., G63, reversing a decree (9th March 1897) of the High Court in the 
ordinary original jurisdiction. 

This suit was brought on the 1st August 1894 by the appellant who claimed 
to be the adopted son and heir of the late Hurridas Dutt, deceased on the 
30th October 1875, on which date he executed a will containing the authority 
in question. Of this the plaintiff sued for the true construction as well as 

f ossession of the estate left by the testator, alleging his adoption by the 
997] sole widow Surnomoye Dasi, the first defendant, now respondent, under 
a power given by the will. 

« * 

The principal question decided on this appeal was whether the adoption 
had constituted the plaintiff, appellant, the lawfully adopted son of the testator^ 
the authority to adopt having been given, not to the widow alone, but to her in 
conjunction with two other persons appointed executors of the will. 

The widow by her answer left the construction bf the authority in the will 
to the judgment of the Court, submitting that, under another clause in the will, 
in no 6ase should the adopted son have any part of the testator’s estate until 
her death ; and she asked that the suit should^ he dismissed. 

Besides the widow, the testator’s two daughters, and three minor sons of 
one of them, were defendants and were now respondents. The defence in their 
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^answern set up was that there had been no lawful adoption of the plaintiff, the 
authority to adopt ^iven by the will having been invalid in law. * 

The will of Hurridas Dutt, who was a Sudra subject to the law of the 
Dayabhaga, was in English. Its material provisions are set forbli in their 
Lordships* judgment. The testator appointed his wife to bo executrix, and his 
father MadhusudanDiitt, and his uncle Lwarka Nath, to be executors and trustees. 
Then followed the words, “ I hereby authorize and empower mv wife and 
executrix flrimati Surnomoye Dasi and my executors and trustees to whom I 
give full permission and authority to adopt after my decease a son." 

The will was proved by the widow and the uncle, who took upon them 
tthe administration, the father taking no part. 

On the 9th August 1876 the widow, with the consent of Dwarka Nath, 
adopted a son, but he died in 1881. She adopted on the 9th February 1881 
lihe present plaintiff. At this adoption Dwarka Nath was present. Madhusudan 
was then dea^ The adopted boy attained his majority on the Ist August 1894, 
and on that day filed this suit. 

Of the issues fixed in the Original Court two only were now material : — 
Whether the power of adoption was valid; and was it validly exercised. 

[998] A question, considered below, as to whether an accumulation directed 
under the will, was or was not in excess of what the law would permit, did not 
^arise here, as the appeal was disposed of on the above issues. 

The judgment of the Original Court was that the testator, desiring the 
adoption of a son to himself, gave his wife the power to adopt after his death, 
and associated the executors whom he appointed with his wife for the purpose 
'of securing a good exercise of her discretion in the selection of a child for the 
adoption, it did not appear to the Judge that the testator intended to make it 
an essential condition of the adoption that the executors should take part in 
the adoption itself, from which they were by law excluded. Therefore in bis 
opinion the power to adopt was a good one and rightly given. Upon the second 
issue bis judgment was that tlie power of adoption was not lost by the death 
of one of the executors, the condition that thenr consent to the choice of the 
-child should he given having been sufficiently complied with by the survivor 
having consented ; and he concluded that the authority given in the will had 
been validly exercised in the adoption of the plaintiff by the widow. 

From the decree that followed this, the plaintiff, in April 1897, was the 
first to appeal in so far that it declared him not entitled to accumulations in the 
will directed, nor to immediate possession. The defendants on the 1st June 
1897 filed cross-objections asserting the invalidity of the adoption. 

The Appellate High Court held that according to the true construction of 
the will, the power to adopt was a joint power given to the widow and the 
-executors, and that such a power was not in law valid. The suit was dismissed. 

The judgm’ents of both the Courts are given at length in the I. L. }i., ^5 
<JaL, 663. 

The plaintiff now appealed. 

1899, Nov. 8 AND 9. The Right Hon'ble H. H\ Anquith, Mr. J. D, Mayne, 
Mr. J. //. A. Branson and Mr. W. 0. Bonner jee, Jor the Appellant, argued that 
by the 8th clause of the will authority had been validly given to the widow 
to adopt as she had adopted. The will should be so construed as to give 
{999] effect to the testator’s intention that governed —that there should be an 
"adoption. The authority givpn was indeed taken literally to three persons 
jointly ; but only one of the three, the widow, could receive and act upon that 
power, according to Hindu law. The will was capable of the construction to 
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the effect that it gave authority to her to adopt, subject to the condition that 
shd obtained the consent of her co executors in the choice of the boy to be* 
adopted by her alone. The testators know, as it was a matter of Common 
knowledge among Hindus, that the widow alon§ could be authorized by him. 
to adopt a son to him after his death. Jt should only be’ in the case o.f no 
other construction being possible that a Court should attribute to the testator 
that ho had intended to give to his executors a power which he must have 
known could not be exercised. Their authority stopped at consenting, or 
refusing to consent, in the choice of a hoy. Such of the three persons, the 
executors and the widow, had a separate duty ; hut only the act of the widow 
operated to effect a valid adoption, and its validity was not affected by the 
fact that the co-operatior) of the others was inelTectual, except in so far as 
fulfilling the condition on which the widow^’s authority vested in her. The* 
power given to each of tho thrtie should bo considered a separate power in 
respect of what each could perform, and the duty of the executors was merely 
to aid in tho selection of a child suitable to he adopted. The will could hardly 
be said to direct anything to be done that would ho contrary to the Hindu law, 
seeing tliat every act in tho way of tho actual adoption had to he done by the 
widow alone, and that any such act if done by an executor would be merely 
inoperative and of no assistance or effect. 

On the construction of powers in Hindu wills reference was 11111 de to Bai 
Motivahu v. Bai ^Uxmuhai, (1897) I L. R, 21 Bora., 709 : L. R., 24 T. A., 93. 
The fair view would he that tiie testator only intended that there should be the 
concurrence of the three persons in tlie choice of a boy. 

Mr. A. Cohen, Q. C., Mr. M. Crakantlwrpe, Q.C., and Mr. A. Phillips, for 
the Respondents, argued in support of the judgment of the High Court. The 
joint power which the will purported to confer upon the widow, appointed 
executrix, and upon the father and uncle of the testator, appointed executors, to 
adopt a son to [1000] him, was invalid, because it did not accord with the 
Hindu law. The language of the wull purporting to empower the executors 
was clear. If the widow were to die in tlieir life-time tho executors were to 
adopt. No such limit as that they should merely concur in the choice of a 
child to ho adopted was found in tlie will, nor was there, on the words of the 
will, any intimation that tho testator intended that the widow should adopt, 
either with or without the concurrence of the co-executors, by lier sole authority. 
The authority being a joint one all the three must act or no one. The widow 
was not empow’ered to adopt separately. Even if the power to adopt had not 
been invalid on account of its having joined with the widow persons who could 
not ho legally authorized by the testator to adopt, it would remain that it could 
not be exercised unless the three were acting together, and could not be validly 
exercised after the death, which had occurred, of one of them. If the intention 
of the testator was as had been represented in the case argued for the appellant, 
this intention had not been expressed in this will. This intention had been 
founded on conjecture, and there was no substantial ground for accepting the 
suggestion. 

Hunter v. Attorney -General , (1899) L. R., Ap. Cas., 309 (317) ; and Abbott 
V. Middleton, (1858) 7 H. K. C., 68 (114), were cited. 

The Right Hon’ble H. H\ Asquith replied. , , 

Cur, adv, vult. 

% 

1900k May 2. The judgment of their Lordships was delivered by 
Lord Hobhouse. — This is a suit instituted before the High Court of* 
Judicature in Calcutta in its original jurisdiction for administration of the 
estate of Hurridas Dutt, who died on the 30th October 1875, having executed a 
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i?illon the same day. He had no son, but left a widow Surnomoye Dasi and 
two daughters who jvere all defendants below and now are respondents. The 
plaintiff in the suit, now appellant, claims *to he the son of the testator adopted 
by virtue of a power conta*ined in his will; and the cardinal question in the 
suit is whether or no he bears that character. 

[1001] The material passages in the will, which was written in blnglish, 
are as follows : — 

“I appoint my wife Srirnati Surnornoyi Dasi the executrix, and my father Babu 
Madhusudan Dutt of Mullick’s Street .iforesaid, and my uncle B.ibu Dwarka Nath Dutt of 
Thuntoneah in Calcutta aforesaid, the executors and trustoo-; of this mv will. 

Para. 8. " Whereas having no son born to me of my body 1 am desirous of adopting one 
in my life-timc, but in caso 1 depart this life before carrying such my desire into effect, I 
hereby authorise and empower my wif(^ .ind executrix Srimati Surnomoyi Dasi, and my 
^executors and trusteo>4, to whom I give full permission and liberty, to adopt after inv deecase 
a son, and in caso of liis death during his minority or on attaining his full age and without 
leaving male issue, to adopt a sec:>iid son, and in case of his death during minority or on 
attaining such age and without leaving male issue, to adopt .i third son, and no more. In 
any of the above eases of adoption, should the adopted son die leaving a sou or sons, the 
power of adoption shall cease or remain in abeyance during the life or hfe-tirae of such son or 
sons of such adopted son, but shall revive on the death of such son or sons during minority. 

Para. 13. “I authorise and empower mv said executrix and executors and trustees and 
the survivor of them and the trustee for the time being of this iny will, to appoint any other 
person or persons to succe.'d thorn or him in tho execution of the trusts of this my will. 

Para. 15. “ In case of any accident arising to cause my wife to depart her natural life 
before adoption of a male child my surviving executors are empowered to act with my full 
consent and direction to adopt a malu issue. D-ito l this 30th October 1875.” 

By the ninth clause tlio testator provided an income for his wife and 
adopted son during tlie life of his wif(3 and directed accumulation of the surplus 
income. The adopted son is to take tlie property if he survives the widow and 
attains the age of 18, otherwise it is given over to the daughters. 

The will was proved bv the testator's widow and his uncle Dwarkanath 
Dutt. The testator’s father Madhusudan Dutt did not renounce probate, but 
he never took any part in the administration of the estate. 

On the 9th August 1876 a deed was executed by which the widow purported 
with the consent of Dwarkanaili Dutt as executor to accept Joni Pershad 
Mullick a boy five years old as the adopted son of the testator. In the year 
1877 Madhusudan [1002] Dutt died, and in January 1881 Joti died being then 
ten years old. On the 9tli February 1881 a deed was executed by which the 
widow purported, by virtue of the authority given to her by the will, and with 
the consent of Dwarkanath Dutt as executor, to accept the plaintiff then a boy 
of eight years old as the adopted son of the ttjstator. After attaining his 
majority the plaintiff instituted this suit in the year 1894. 

The cause was heard in the first instance before Mr. Justice jKNlvINS yvlio 
held that the plliintiff' was rightly adopted and proceeded to determine the other 
questions arising under the will. lie held Ist, that the testator had given the 
power of adoption to his widow subject only to the assent of the other executors, 
2ndly, that the death of Madhusudan did not destiny the power ; and 3rdly, that 
the terms of the adol)tion deed were in sufficient conformity with those of the 
will. Both parties appealed from his decision. 

The Court of Appeal consisting of Chief Justice Maclean and. Justices 
MacpherSON and Trevelyan were unanimous in holding that there was no 
adoption of the pfaintiff. The'ir main ground was that the power of adoption 
which the testator purported to give was one which the law does not allow. 
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They further intimated an opinion that even if the power could be held valid 
by virtue of the construction adopted by JENKINS, J., it could not be exercised 
after the death of Madhusudan. Th*ey therefore dismissed the suit. 

Their Lordships felt no doubt during the argument that the testator could 
not confer any such power as he desired. That no one can adopt a son to a 
dead man except his widow is such a rudimentary principle of Hindu law, and 
one so constantly occurring in ordinary life, that it is difficult to suppose any 
educated man to he ignorant of it. That the widow’s choice of a boy may be 
restricted in various ways, and among them by requiring the consent of persons 
named by the husband, is also familiar law. If it turns out that such consent 
cannot be procured she has no authority to adopt, and that is the question 
which has been raised in this case with reference to the death of Madhusudan. 
But the fundamental objection arises not on the events that have happened but 
on the provisions of the will as it stood at the [1003] testator’s death. It 
never gave any authority at all to the widow. In terms, the literal construc- 
tion of which admits of no doubt, he authorised an appointment not by his 
wife, but bv her and the two others whom he had appointed executors and 
trustees. Whether he intended the authority to be attached to the office can 
make no difference ; or if it did make any it would not be favourable to the 
plaintiff. It was given not to a single person but to several. Not only so, but 
the testator went on to authorise his surviving executors to adopt a boy after 
his wife’s death ; while rather significantly he did not authorise her to adopt 
after their death ; and yet she was more likely to be the survivor than the 
members of the elder generation. 

The suggestion that the testator really meant to give authority to the 
widow restricted by the consent of the others cannot be accepted as a legitimate 
construction of his will. It is a mere speculation, and we may speculate in 
other directions. When using the term adoption the testator may have 
been thinking merely of the choice of a male successor in the property; 
seeing that he does not leave the adoption to carry with it the ordinary right 
of succession, but subjects the inheritance to rather capricious conditions; 
postponing enjoyment during the widow’s life, and making the boy’s interest in 
the corpus contingent on his surviving the wife, and attaining 18. Such specu- 
lations how^ever are, in a casein which the language conferring the authority 
is clear, and there is nothing in other parts of the will inconsistent with it, 
quite beyond the legitimate range of judicial interpretation. 

The joint powder conferred on the three executors being invalid, the plaintiff 
has no status in the family and his suit was rightly dismissed. Their Lordships 
will humbly advise Her Majesty to dismiss this appeal and the appellant must 
pay the costs. 

Appeal dismissed. 

Solicitors for the Appellant ; Messrs. Watkins and Lempriere, 

Solicitors for the Respondents : Messrs. Gush, Phillips^ Walters, and 
Wiliiams. 

C. B. 


NOTES. 

[ In Narasimha v. Farthasarathy, (1914) 87 Mad., 199, updn the construction of a power 
to adopt given jointly, the Privy Council held that unless exercised by both together, it 
could not be exercised at all. 

The further litigation in this case is reported in (1^08) 35 Gal., 896 P.C ; (1905) 9 G. W. 
N., 1033.] 


1284c 



FATIMATULMISSA BEGUM &c. V. SUNDAB DAS &C. [1900] l.L.R. 27 Cal. 1004 

[1004] The 16th Fehrvary and 2Uh March, 1900, 

Present ; 

L®rds HobhI)use, Davey and Eobehtson, and Sill R. Couch. 


Fatimatulnissa Begum and others Plaintiffs 

versus 

Sundar Das and others Defendants. 


[On appeal from the High Court at Fort William in Bengal..! 

Limitation Act, XIV of ISfiO, s, 1, cl. 15 — Act IX of 1 h 72 , s, 29 and 
Art. 148 — Usufructuary mortgage — Limitation of suit — Extinction 
% of mortgagor s title — Neio starting point by acknmoledgment. 

The representatives in estate of a mortgagor, who executed a usufructuary mortgage dated 
17th October 1788*, sued the heirs of the mortgagee in 1893, alleging payment of the mortgage 
in 1881, and claiming the possession of the mortgaged property or other relief. 

The suit, in the absence of acknowledgment made within sixty years satisfying 
the requirements of the law of limitation for extension of that period, was barred on tho 
11 til October 1848, by the effect of Act XIV of 1850, section 1, clause 15, which barred the 
suit after the 1st January 1862. Afterwards, by the effect of Act IX of 1871, section 29, the 
right of property in the mortgagor was extinguished. 

In none of the documentary evidence adduced by the plaintiffs was there shown to have 
been made during the sixty years from the date of the mortgage onwards, any written 
acknowledgment, satisfying the requiremanta of the above clause 15, and thereby giving 
ground for computing limitation from the date of such acknowledgment. Nor did tho fact 
that a lease was made on tho 8th January 1872 of some of the mortgaged property by one of 
the then mortgagees to one of tho mortgagors, the lessor describing him.solf as usufructuary 
mortgagee, preclude the defendants from asserting their true title. Tho description neither 
estopped the alleged mortgagee from denying that he was in that character at the time of this 
suit, nor was it a representation which required that he should make it good. It was no 
essential part of a contract between these parties, and it did not effect the issue now raised. 
The judgment in Citizens Bank of Louisiana v. First National Bank of New Orleans, (1873) 
LJR., 6 E. & I. App., 352 (3G0), referred to. 

Appeal from a decree (l6th June 1896) of the High Court reversing a decree 
(30th March 1894) of the Subordinate Judge of Shahabad. 

This suit was brought on the 20th February 1893 by the appellants who 
represented the estate of a mortgagor, an ancestor common to them and to three of 
the seven defendants. To secure a debt, he executed, on the 17th October 1788, a 
usufructuary mortgage of villages in Shahabad to three creditors, one of whom 
[lOOd] was Sadhu Ram, now represented by the other defendants, tiiree of 
them being his heirs. Tho first had come in as a purchaser of part of the pro- 
perty in suit. These four alone defended the suit, the others having answered 
favourably to tlie plaintiffs. The sum originally secured was Rs. 1,27,720. In 
1806 a part having been paid a fourteen annas share of the debt was excluded 
from the security, a proportionate part of which retnained charged with only 
the two annas share belonging to Sadhu Ram. Of this property the plaintiffs, 
alleging that the deblhad been paid off in 1881, claimed possession, or that the 
right to redeem should be declared. 

The defence was that the suit was barred by lapse of time in 18i48 by the 
enactment of Act JLIV of 186^ and that the plaintiffs’ title had been extinguish- 
ed by the Limitation Act, IX of 1871, section 29. The issues, besides relating 
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fca those points, included the question, which was also raised by this appeal — 
from what date was the period of limitation to be computed. This involved 
whether the defendants' position as jusufructuary mortfiagdo had been acknow- 
ledged, during the sixty years terminating in 1848, in a manner satisfying the 
requirements of clause 15. 

Copies of decrees in suits of 1817, and of 1819, reciting pleadings, were 
referred to in the first Court, having been alleged by the plaintiffs to show that 
the defendants retained the character of mortgagees. Also written transactions, 
comprising entry in the colloctorate register, leases, and receipts for rent, were 
received in evidence in that Court. 

The Subordinate Judge’s decree was in favour of the plaintiffs. In his 
opinion the evidence had shown that the mortgage had been satisfied by the 
usufruct of the mortgaged property as far back as in 1830, and he held it to have 
been clearly established that the defendants were in possession as mortgagees, 
who had acknowledged the title of the plaintiff s' predecessors as mortgagors, 
by written acknowledgments coming within clause 15, and made within 
the period of limitation, so that they had given rise to a starting point, bringing 
the suit within the sixty years’ limit. 

That decree was r( 3 versed on the defendants’ appeal to the High Court 
(Trevelyan and Beverley, JJ.), who dismissed tlie [1006] suit as barred 
by time under Act XIV of 1859. The material part of their judgment was the 
following : — 

“The firsc question is from what date limitation began to run. As we have already 
pointed out, there is nothing whatever in this case to show that there was any new arrange- 
mont which effaced the original mortgage. The rights both of the mortgagor and mortgagee 
continued to be determinable by the original mortgage, although a portion of the debt had 
been cleared off and a portion of the property released. As we have pointed out, we can find 
no trace of any such arrangement in any portion of the previous litigation. The plaintiffs* 
ancestors throughout that litigation based their rights on the original deed. In their present 
plaint, the plaintiffs do the same. We do not find that the suggestion of a new arrangement 
was made in the Court below. Wo have no hesitation in coming to the conclusion that the 
time ran from 1788, and that unless there be evidence of an acknowledgment such as to 
satisfy the requirements of section 1, clause 15 of Act XIV of 1859, the sixty years expired in 
1848, and therefore the suit was barred if not brought before the 1st January 1662. Was 
there such an acknowlodgmont ? The acknowledgments relied upon by the plaintiffs between 
the years 1788 and 1848 arc to bo found in decrees made in the previous litigation, which 
purport to recite a plaint of the ancestors of the present defendants on the 14th of July 1817, 
and a written statement of the 1st of June 1820. The learned Judge of the Court below has 
relied upon admission.^ in those pleadings. The first question is, whether any case has been 
made for secondary cvidenee of the plaint and written statement. The second question is, 
whether secondary evidence according to law has been given. And the third question is 
whether, even if the copies of the plaint and written statement set out in the decrees amount 
in law to secondary evidence of such plaint and written statement, they are sufficient to 
take iihe case out of the operation of the law of limitation. 

“ On the first question we hold that a case has been made for secondary evidence. It is 
not very clear whether the records of suits relating to the Shahabad district but decided by 
the Provincial Court at Patna,' would be kept at Arrah or at Patna ; but as far as we can see 
they would have been probably kept in the Shahabad Court. Apart (rom the evidence in this 
case, it js a matter of notoriety that during the Mutiny the records of the Civil Courts at Arrah 
were destroyed. 

“ It is not necessary for us to decide the second question. If we bad to decide it, we 
should have to consider how far we could follow the « decision of this Court in the case of 
Parhutty Dassi v. PumoChunder Singh, (1883) l.L.R., 9 Cal., 686. 
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“ We think it quite clear that wo must hold, on the third question, that t|;ie 
requirements of the Limitation Act have not been satisfied. The case of Luchmee Buksh Boy 
V. Bunjeei Bam Pand^y (1873) 13 B. L. R., 177 : 510 W. R., 376, decides that it* is 
[ 1007 ] only an acknowleagment signed by the hand of the mortgagee himself, which will take 
the case out of the operation 'of the Act. If actordiiig to the law of procedure in force 
at the time the plaint rfr written statement was required to bo signed by the party himself, 
we might have been able to decido this question in favor of the plaintiffs ; but on referring 
to Regulation IV of 1793, which contained the law of procedure then in force in Civil Courts, 
we find that the plaint might be signed by the plaintiff or his pleader, and that a written 
statement did not require any signature at all. It follows that it is consistent with the 
evidence in this case, that the plaint of 1817 was signed by the pleader and that the written 
statement of 1820 was either signed by the pleader or not at all. We cannot therefore hold 
that the acknowledgments were signed in the way provided by section 1. clause 16. 

“ Holding, as wo do, the view that between 1788 and 1848 there was no acknowledgment 
\ to take the case out of the Act, it is unnecessary for us to consider the documents which 
have been put forward as acknowledgments after 184b.’' 

On this appeal, 

1900. Fkb. 16. Mr. Li. B. Haldandy Q. C., and Mr. J. D. Mayne^ for the 
appellants, argued that there was error in the judgment of the High Court in 
their dismissing the suit as barred by limitation under Act XIV of 1859, section 1, 
elauB3 15. It was contended that the period of limitation had not run from 
the date of the mortgage in October 1788, and that the finding of the High 
Court as to there having been no sufficient acknowledgment proved to have 
been made before the expiration of the sixty years from the date of the 
mortgage was not according to the ovidonco. The High Court, moreover, had 
recorded no finding as to the date when they considered the debt to have 
been paid off, although there was no evidence to support the finding of the 
first Court that it had been paid as far hack aa 1830 ; and there was no 
evidence as to when it was paid off. Tlie appellants' claim that they were 
entitled to possession, or, if any money remained due, to redemption, was 
supported by the respondents liaving recognized their position as mortgagees, 
and if the repeated recognitions fell short of being acknowledgments within the 
requirements of the Act XIV of 1859, section 1, clause 15, at all events, they 
afforded relevant evidence of the fact of the continuance of the mortgage and of 
the defendants having treated it as a subsisting fact. As an acknowledgment 
within the Act, the writing, if duly signed, fixed a date for a starting point, but as 
a piece of [1008] evidence not having that effect, but showing or tending to 
show the relation of mortgagee and mortgagor at the time, the documentary 
evidence was of value, and supported the case of the appellants. The applica- 
tion of the sixty years’ bar to run from the date of the instrument, whilst it 
was uncertain whether the usufruct had realized the debt or not, had been 
made by the judgment of the High Court. Besides the above contention, a 
main argument was that the respondents were precluded by their own acts and 
statements from denying that, at the time of suit brought, they were holding .the 
land as usufruetTUary mortgagees. Reliance was placed on the fact adverted to 
in the judgments below, of the lease having been made in 1872, under the 
circumstances, and with the description therein, of 1/he lessor as usufructuary 
mortgagee. They referred to Luchmee Buksh Boy v. liunjeet Ram Panday. 
(1873) 13 B. L. R.,177 : 20 W. R., 375. The description in the lease was a 
representation that the relation of the defendants to the plaintiffs as 
mortgagors continued. * 

Mr. A, Cohen^ Q. C., Mr. H, A. hransoih a-nd Mr. G. A. II. Branson 
for the respondents, argued that the judgment of the High Court had rightly 
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been that the appellant’s claim was barred by the sixty years limitation in October 
1848 ; there not having been shown to be any writing signed by the mortgagee,, 
or some person claiming under him, which could give afrrsh date, or one other 
than the 17th October 1788. from ** which the period of limitation “could be 
reckoned. By the Begulation Law of Bengal any such suit as the present, 
claiming immoveable property, was subject to an utmost limit “ of sixty years” 
title by non-claim. They referred to Regulations XV of 1793 and II of 1805,. 
which showed upon their language that the bar of a suit was accompanied by 
the extinction of title. 

The High Court had rightly grounded the decision of the case upon Act 
XIV of 1859, which applied the law of limitation to mortgages, and there- 
fore barred this suit, in the iihsence of any acknowledgment, sufficient within 
that Act, to extend the x)oriod and the title of the plaintiffs as mortgagors had 
been extinguished by the subsequent enactment of the Act IX of 1871, sec- 
tion 29. They referred to the ahovementioned case oi Luchmee Buksh Roy v. 
[1009] livvjeet Ram Panday, (1873) 13 B. L. E., 177 : 20 W. R., 375, of the 
year 1873, and to Dharma Vtihal v. Govind Sadvalhir, (1883) l. L. R., 8 Bom., 
99 (102), where the observations of WEST, J., in the matter of the intention 
in acknowledgment are to he found. 

Mr. R. B. Haldane, Q.C., replied. 

Cur. adv. vuU. 

1900. March 24. Their Lordships* judgment was delivered by 

Lord Hobhouse. — The plaintiffs below, now appellants, are the repre- 
sentatives in estate of one Nurud Hossein Khan, wdio on the 17th of October 
1788 effected a usufructuary mortgage of the property now in dispute along 
wdth other property to secure the sum of Rs. 105,783 due on bonds to three 
several persons. One of the mortgagees was named Sadhu Ram to whom one 
of the bonds was owing. In some way not now apparent a settlement was 
made in or about the year 1806 by virtue of which the other creditors were 
satisfied and 14 annas of the property released. A two anna share remained 
as a security to Sadhu Ram, but on the terms of the original mortgage 
adjusted to the division of interest. It will be convenient to speak of the 
parties and their successors respectively as mortgagors and mortgagees. The 
terms of the mortgage are as follows : — 

** Until the whole and entire sum the principal aforementioned and interest thereon, 
whatever that may be by account, is not repaid to the aforenamed persons, the said villages 
shall remain in the possession and enjoyment of the aforenamed persons : they will year by 
year take the proceeds thereof and then give, without objection, receipt annually for Rs. 6,201 
in part payment of the aforementioned debt. They will with coiifidence keep cultivating the 
aforesaid mouzahs. If there be an increase in the proceeds derived from the villages or if 
there be a decrease, which God forbid, they will take the profit and loss on themselves. I 
have and will have by no means any concern with the increase or decrease.” 

In the year 1817 the mortgagees, having been dispossessed by the mort- 
gagors, sued for possession of their two anna share, and ’the Court granted 
them a decree on that footing, adding that “if the defendants have any 
objection as the money of the usufructuary mortgage having been liquidated 
they are at liberty to brKig a separate suit.” 

The mortgagors did bring a suit accordingly in the year [1010] 1810 
praying for possession of the land and return of thpir'bonds on the ground 
that the mortgagees had been overpaid. By the decree of the District Judge^ 
dated 3ld October 1820, it was found that the mortgagees had not been paid ; 
and che suit was dismissed, but with some dii^iections for the final payment in 
liquidation of the mortgage and for the restoration of the land in the year 1231 
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Fasli, A. D. 1824 or thereabouts. This litigation was continued by appeals 
to tbe Prcwincial Court and thence to the Sudder Dewani Adawlat. On 27th 
August ‘ISSS a final decree was passed finding that the mortgagees were not- 
paid and dismissing the ' mortgagors’ appeal. The mortgagees have been in 
possession ever sin be. 

On the 20bh February 1893 the present suit was commenced by the 
mortgagors who allege that the whole debt was discharged in 1288 Fasli 
(A. D. 1881), and pray for possession and other relief. It is not necessary to 
consider any other defence than that of bar by time. 

The earliest law which placed a limit of time upon suits hy mortgagors 
to recover the rnotgaged property is Act XIV of 1859. It was thereby provid- 
ed (section 1, clause 15) that no suit shall be maintained against a mortgagee 
of immoveable property for recovery of the same unless it is instituted within 
60 years from the timo of the mortgage ; or, if in the meantime an acknowledg- 
ment of the title of the mortgagor or of his right of redemption shall have been 
given in writing signed by tbe mortgagee or some person claiming under him, 
from tbe date of such acknowledgment in writing. This Act remained in force 
till repealed by the Limitation Act of 1871. By section 18, coupled with a 
subsequent Act XI of 1861, suits instituted before the Ist January 1862 were 
to bo determined as if the Act had not been passed. 

According to the terms of this law suits by the mortgagors of 1788 were 
barred on tlio 17th October 1848 unless in the meantime the required 
acknowledgment was given. Their right to sue was kept alive till 1862 ; but 
as they did not sue, tho Act remains unqualified by that proviso. 

The Act of 1871 provided tho same limits of time for suits of this kind, 
and it added the provision (section 29) that at tho ex-[l011] piration of the 
period thereby limited to any person for instituting a suit for the possession of any 
land his right to such land shall be extinguished. The period thereby limited in 
the case of this mortgage was tho 17th October 1848 and the title of the 
mortgagors was extinguished on that day unless they can show a previous 
acknowledgment in writing. 

The Subordinate Judge decided in their favour on this point. He relied 
on the proceedings in the suits of 1817 and 1819. The records had been 
destroyed in the Mutiny, but tho mortgagors produced copicjs of the decrees 
which recited tho pleadings. Tho plaint in tbe earlier suit and tho written 
statement in tho later assorted the title of the mortgagees as such. The 
Subordinate Judge considered that ho was bound to presume that these pleadings 
were signed hy the mortgagees because the law required them to do it The 
High Court, however, point out that there was no such law thon existing; plaints 
might be and were signed by Vakils, and written statements did not require 
any signature at all. Therefore there could be no presumption that any 
such acknowledgment as tlie Acts of 1859 and 1871 require was given by 
the mortgageegt 

These pleadings constitute the only ground for alleging that prior to the? 
17th October 1848 any wri^^ten acknowledgment pf title was given by the 
mortgagees to the mortgagors. As this ground fails, it follows that as from the- 
17th October 1848 tbe right of tbe mortgagors to sue was barred by force of 
the Act of 1859, and their right to the land was extinguished by force of tha 
Act of 1871. j 

The Subordinate Judge alsjo relies on a number of transactions which go 
to show that the mortgagees considered that they still retained that character. 
In that character they applied for mutation of names in the Collectorate' 
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Begister, and they granted leases, and they gave receipts for rent. The High 
Cofirt did not think it necessary, nor do their Lordships, to examine those 
transactions in detail. Only one tbok place prior to the extinction of the 
mortgagors’ title in 1848, and that is an application 'for mutation of names in 
1H39 which was not an acknowledgment made to the mortgagors, but only an 
•official proceeding to substitute the [1012] successor of a mortgagee for his 
predecessor under the title which then actually existed. 

Only one of these transactions has been seriously insisted upon during 
the present argument. On the 8th January 1872 Beni Prashad, a mortgagee, 
.granted to Makbul Fatima, a mortgagor, a lease of the mortgaged property or 
part of it for a term of 10 years. In this grant the lessor is described as 
usufructuary mortgagee. This is not now put forward as an acknowledgment 
which gave a new starting point of time for limitation. But Mr. Haldane 
contended that it estopped the mortgagee from repudiating that character in a 
litigation with the mortgagor. If the lessor were seeking to impeach the lease 
on the g)‘ound that he was not usufructuary mortgagee he would be estopped. But 
the lessee had the full benefit of the lease, and for matters outside the lease it 
contains nothing to preclude the lessor from asserting his true title. 

But it is further contended that this description of the lessor amounts to 
a representation which he is bound to make good. In order to succeed on 
this ground the mortgagors must show that the description of the lessor was 
an essential part of the contract, that the lessee made the contract in reliance 
on those terms, and that her position was in some way altered by the terms in 
which her lessor spoke of himself. See Citizens Bank oj Louisiana v. First 
National Bank of New Orleans, (1873) L. E., 6 E. & I. App. (360) ; and unless 
the lessee could show at least so much she would have nofoundation for contend* 
ing that her extinct right was revived or rather re-granted by the terms of the 
lease. In eilect what is asserted for her is the creation of a new right. But 
there is not a vestige of evidence for any such case, nor any reason to believe 
that the description of the lessor was anything but a mere continuance of the 
description by which the mortgagees were entered as proprietors in the 
Collector’s books in 1839. 

The case is a singular one. Probably the time at which the title of the 
mortgagors to sue became extinct or at which their right was barred was not 
clearly present to the minds of the mortgagees or indeed of either party. But that 
does not [1013] prevent the operation of the law which lays down fixed rules 
for the bar of suits by time. The High Court have rightly interpreted it and 
their Lordships will humbly advise Her Majesty to dismiss the appeal. The 
appellants must pay the costs. 

Appeal dismissed. 

Solicitors for the Appellant : Messrs. T, L, ^^ilson d Co. 

Solicitors for the Respondents : Messrs. Watkins d Lempriere. 

P.B, 

, NOTES. 

[I As regards the effect of an acknowledgment as mortgagee, see also (1908) 10 Bom. 
L.R., 386 ; (1909) 11 Bom.L.B., 318; (1913) 11 A.L.J.. 86. 

II. As regards the running of time in the case of usufructualry mortgages, see also (1906) 
28 All., 33$ ; (1913) 35 All., 227. 

III. As regards estoppel, see also (1902) 5 Bom.L.B., 97; (1904) 6 Bom.L.B., 864. 

IV. Aright that is extinguished is not revived by a new Act :~(1903) 31 Gal., 314.] 
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[ 21 Cal. 1018 ] 

^ . ORIGINAL CIVIL. 

The 31 si July, and 1st and 6th Auqust, 1900. 

Present : 

Mr. Justice Stanley. 

Sarat Chunder Singh 
versus 

Nitye Sunder Singh ^ 

Hindu Law — Joint family— Partition — Right to an account — suit for 
Partition referred to arbitration hut property not wholly 
jMrtitioned — Infant's right to an account of his share 
of the property partitioned, and unpartitioned, 

A, a member of a Hindu joint family, died leaving a widow and no isnuc. By his will 
he appointed B, C, and D, membors of tlic joint family, his executors, and gave his widow 
power to adopt. In pursiianco of tliat power the widow adopted K. 

The executors instituted a suit for partition of the joint estates, and the suit was referred 
to the arbitration of Z. He died without having partitioned the whole of the property, and 
an application was then made to the Court to determine the partition. The Court granted 
the application and the suit came on for trial. The infant L' asked for an account to be 
taken of the dealings of the joint property, and of the rents and profits, on behalf of the 
estate of his late father, from the death of his father up to the appointment of a Receiver. 

Held, that in respect of the properties remaining unpartitioned the infant was entitled 
to an account of the dealing of the joint- property, and of the rent and profits from the death 
of his father up to the time a Kcccivor was appointed, but as to the properties already 
partitioned, he was not so untitled. 

This was a suit for partition of a Hindu joint family estate, the property 
having been partly partitioned by reference to arbitration. 

The following are the facts in this case : — 

An action was brouglit in the year 1889 (suit 280 of that year) [10143 by 
Sarat Chunder Singh against the other joint owners with him of an estate in 
Calcutta known as the Pykeparah liaj estate, for partition of the estate and 
other relief prayed for. In this partition suit two brothers, viz., Protap 
Chunder Singh and Issur Chunder Singh were the owners of the estates. 

Upon the death of Protap Chunder Singh, his four sons, viz., Grish 
Chunder Singh, Poorno Chunder Singh, Kanti Chunder Singh, and the plaintifl 
Sarat Chunder Singh, became entitled to an undivided moiety of the estate. 

Upon the ijeath of Issur Chunder Singh, his son, Indra Chunder Singh, 
became entitled to his undivided moiety. Kanti Cliunder Singh afterVaids 
died having by his will left his share to his two brothers, Poorno Chunder 
Singh, and Sarat Chunder Singh. 

Grish Chunder Singh afterwards died having also left a will whereof he 
appointed Poorno Chunder Singh, Kanti Chunder Singh, Indra Chunder Singh 
and Sarat Chunder Singh, the executors. Under the provisions of that will, 
Srish Chunder Singh, who is now a defendant, was adopted by Grish phunder’s 
widow, and he was entitled to the share of Gnsh Chunder Singh, i,e., a two 
annas share in the estate. Pftorno Chunder Singh and Sar at Ch under Singh 

* Original Civil Suit, No. 41 of 1899. 


. 1291 



l.b.R. 27 Cal. 1018 


SARAT CH UNDER SINGH V. 


were each entitled to a three annas share, and Indra Chunder Singh, who had 
since died, became entitled to the remaining eight annas sljfare. 

In the month of September 1866, the management of the estate was taken 
over by the Court of Wards, and tlie Collector /livided the surplus income 
amongst the beneficiaries in proportion to their shares as above stated, 3 *nd 
kept separate accounts of the shares of each member of the family. In the 
case of the share of Grish Chunder Singh, he made over his share to the 
executors of his will, including the surplus income and the investments there- 
from. As each of the members of the family attained full age, he obtained 
from the Court of Weirds his share of the proi)erty, and releases were executed 
in favour of the Secretary of State 

Subsequeii.lv the parties appointed a Mr. Robert Harvey manager of the 
property, for the purpose of economical and proper management. 

[lOlSl Srish Chunder Singh was then still a minor and his property had been 
throughout under tlie control and management of the execptors of Qrisli Chunder 
Singh. Under these circumstances the plaint was filed by Sarat Chunder 
Singh, for partition, and by Hgreeraent of the parties, which was sanctioned and 
approved of by the Court, and found to be beneficial for the minor, it was refer- 
red to Mr. Phillips, as arbitrator, to adjust and settle all matters in diflerence 
between the parties. By tlie reference to arbitration, the arbitrators were 
empowered to make separate awards. Mr. Phillips entered upon the arbitration 
and made an award in respect of certain properties, which were found to be 
debutter properties, and he also determined tho question of maintenance of the 
widow of Protap Chunder Singh. He, however, left India, whereupon it became 
necessary either to proceed with the suit in the ordinary course as regards the 
matters which had been left undetermined by him, or else to appoint another 
arbitrator. By agreement of the parties the late Sir Roroesh Chunder Mitter 
was selected as an arbitrator to complete the wwk which was left unfinished 
by Mr. Phillips, and the agreement of reference left it open to him as in the 
case of Mr. Phillips to make separate awards. Sir Romeab Chunder Mitter 
entered upon the arbitration, and he partitioned a considerable portion of the 
estate, but died before the arbitration was completed. 

Under these circuiustancos an application was made to the Court with a 
view of having such proceedings directed, as might be necessary for the purpose 
of terminating the suit, and upon the hearing of that application the Court 
gave the ])arties leave to proceed with the suit, in the event of their not agreeing 
to the appointment of another arbitrator to determine all matters left undeter- 
mined. The Court accordingly directed that the suit should proceed and that 
any of the defendants, if so advised, should be at liberty to file written state- 
ments. Written statements were filed by two of the parties, viz., by the 
Administrator-General of Bengal, who now represented the deceased Indra 
Chunder Singh, and by Srish Chunder Singh. 

1900, July 31, August 1. — The Advocate General (Mr. J. T, Woodroffe) 
(Mr. Pugh with him) for the Plaintifi*. — No account can be go^ne into in this 
case, at this stage. The Court cannot [1016] enlarge the accounts beyond 
the accounts asked for in tliis suit. When the case went before the arbitrator, 
there was no suggestion of any account being wanted by any of the parties. 
The estate remained in Mr. Harvey’s hands till a few moiiths before the suit, 
and he managed for all of them. The awards were ma'de and confirmed, and 
the Receivers' books destroyed, except as to Srish Chunder Singh’s share All 
accounts necessary to ascertain the value of the property were before the arbitra- 
tor. W’bat took place in suit No. 286 of 1889 is really the cause of this appli- 
cation. In the plaint of that suit, the same facts were stated as are now 
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attempted to be raieed in this suit. Sarat Ghunder filed his written statement 
in that case, and a decree was made on the 16th of February 1891. The .exe- 
cutor defendants l)ave not* attempted to surcharge and falsify the accounts, but 
they have insisted on every payment over.Rs. 20 being vouched. For the space 
of 11 years no claim has been made in respect of the accounts now demanded. 
No’such accounts can be taken under the decrees made. The properties were 
divided and Sir Bomesh Ghunder Mitter examined the accounts. Each of the 
parties has got the separate books and papers showing what is due to each of 
them. 

Mr. O'Kinealy (Mr. Chowdhry with him) for the defendant Satis Ghunder 
Singh supported the contention of the Advocate^General^ and submitted that 
everything had been partitioned, except a dwelling house and some minor 
portions of the property — Mayne*s Hindu Law (5th edition), para. 429, p. 529, 

Mr. S, P. Sinha (with Mr. W, C. Bomerjefi) for the Administrator General, 
supported the contention of the Advocate-General^ and submitted that in a 
joint family .questions as to whether or not each of the members of the joint 
family has overdrawn are matters which cannot be gone into. 

Each of the members of the joint family is living apart, and therefore the 
accounts required by tlie defendants could not possibly be joint family accounts. 

Mr. Harvey was appointed to manage the property of each of the members 
of the family, and he was responsible to each of them. Only one paragraph 
of the plaint speaks of a joint family. 

[1017] The accounts are not within the scope of this suit, and further, the 
defendants are estopped from being allowed to ask for accounts to be taken. 

Mr. mil (Mr. B. Miite) and Mr. Chakravarti with him) for the infant 
defendant. — This is a suit for partition of a joint estate, lias anything been 
done in the previous proceedings which would bar the infant from applying for 
accounts to be taken ? He is entitled to an account. Has that right been 
waived ? No account has yet been taken and the matters of which the infant 
defendant complain are not legitimate family expenses. This is a joint family ; 
see paras. 25, 27 and 1 of the plaint. 

The fact of its being a partition suit gives the Gourt the right to order 
accounts. — Mayno’s Hindu Law, paras. 262 and 429. Glmckun Lall Singh v. 
Poran Chnndcr Singh, (1868) 9 \V. R., 483 ; Abhay Chandra Roy Chowdhry v. 
Pyari Mohan Guhn, (1870) 5 B, L. R., 347. The order of the 13th September 
1893 shows there is a right to an account ; see proceedings in the reference in 
Indra Ghunder Singh’s suit. The infant’s claim is not barred by the orders 
made in Indra Ghunder Singh’s suit. There has never been any division of any 
money in the Receiver’s hands. 

The account the infant defendant claims is : — (a) An account of whether 
the surplus profits were properly credited to liis share, and (h) an account of 
the arrears collected by the executors as trustees for him under the award. 

The A dvo*caie- General (Mr. J, T, Woodroffe) in reply. — The accounts of a 
joint family dre only for the purpose of ascertaining the accounts of shares of 
the co-partners — Sookhmoy Chandra Das v. Monohari Dast, (1885) I. L. R., 11 
Cal., 684 (693) : L. R., 12 I. A., 103 (111) ; Abhay Chundra Boy Chowdhry v. 
Pyari Mohan Guho, (1870) 6 B. L. R., 347. . 

The family were joint in worship ; that is the last link that is snapped 
in a joint Hindu family. They were joint in estate, and they were living 
separately. * 

The Court of Wards collected the whole income of the pro- [1018] perty as 
a loint matter. The second account cannot be taken, there is no allegation with 
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regard fco it. As the first account, it cannot be gone into now owing to the 
ordQr in Indra Chunder Singh’s suit. The case has been referred to arbitra- 
tion. — Simpson on Infants, 491. A Receiver was appointefl in 1889, and Sir 
Eomesh Chunder Mitter was appointed, and made lys award in 1889. The 
joint property of the family has been divided, and if now this. claim were grant- 
ed it would involve the re-opening of the whole- matter. Sir Romesh Chunder 
Mitter made all the necessary accounts, and it is submitted they cannot be gone 
into now. The infant must raise the defence, if he wishes to rely on it. 

Cur adv. vult. 

1900, August 6. Stanley, J.— (After stating the facts as above) con- 
tinued. 

Under these circumstances an application was made to me with a view to 
having such proceedings directed as miglit be necessary for the purpose of 
terminating the suit, and upon the hearing of that application 1 came to the 
conclusion that the only course open to the parties in the event of their not 
agreeing to the appointment of another arbitrator to determine all matters left 
undetermined was to proceed with tlie suit according to the ordinary course of 
the Court, and I accordingly directed that the suit should proceed and that any 
of the defendants, if so advised, should be at liberty to file written statements. 
Written statements have been filed by two of the parties, vtz., the Adminis- 
trator General of Bengal who now represents the deceased Indra Chunder Singh 
and on the part also of Srisli Chunder Singh. 

Upon the case coming on for hearing a question was raised as to what 
matters remained to be determined in the action. Tliere was some suggestion 
that evidence might be necessary, but I do not understand that the parties 
want this, and this (juestion was discussed at considerable length. 

The question, therefore, for my determination is what matters remain to be 
determined in this action for the purpose of having this suit wound up. So far as 
regards the matters in difference which have been determined by the arbitra- 
tors they have been embodied in decretal orders and cannot be disturbed. 
[1019] It is admitted that portions of the joint property of the parties have 
not yet been partitioned. As to this there must be a reference to the Registrar 
to enquire and report what property, moveable and immoveable, remains 
joint and unpartitioned and a division and partition of this property must be 
directed so far as the same is partible. There is no dispute as to this. 

The defendant, Srish Chunder Singh, who is an infant, has through his 
guardian filed a written statement and in this statement he alleges that no 
account has been taken of tlie dealings with the joint property and of the rents 
and profits thereof on behalf of the estate of his father, the late Grish Chunder 
Singh, who died on the 13th of October 1877, and he claims that such account 
should now be taken up to the time when a Receiver was appointed. Mr. Hill 
on behalf of the infant asks that an account should be taken to ascertain 
whether the minor’s share of the surplus profits were credited the minor, 
and also an account of the arrears of rent of the zemindaries. 

The learned Advocate- fieneral, on behalf of the plaintiff, contends that the 
minor could not have asked for the account which he qpw seeks when the 
matter referred to arbitration inasiiiuch as in the plaint the plaintiff only 
asked for accounts of the dealings with liis property and of the rents issues and 
profits thereof respectively from the month of August 1888, and that it would 
be to enlarge iiie scope of the suit to direct such accounts for any period 
anterior to the month of August 1888. 
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It appears to me that it is not an enlargement of the scope of a partition suit 
to direct the accounts to be taken from a date anterior to a day named by.the 
plaintiff for the talSng of the accounts in his prayer for relief. The suit is a 
suit for partition and it ia the duty of the pourt in such a suit to ascertain and 
determine what are the proper accounts to be taken and over wliat period the 
accounts should extend. If the date from which the accounts were to be 
directed depended on the wish of the plaintiff, as expressed in the prayer of his 
plaint, the result would he that any party to such an action who might be 
aggrieved by the fixing of an improper date for the taking of accounts, would 
be obliged to institute a fresh suit in order to have the accounts taken for any 
anterior period of time. 

[1020] Then it is argued that the accounts have been waived and 
abandoned. It appears that Indra Chunder Singh on the 17th of March 1880 
filed a plaint in which the otlier co-owners of the Pykeparah Estates were the 
defendants- In this plaint the plaintiff alleged acts of waste and misappropria- 
tion of the family proi^erty on the part of Protap Chunder Singh, who was then 
dead, and he prayed for an account of the property which belonged to the 

family at the time of the death of Tssur Chunder Singh, and also for an 

account of the dealings of Protap Chunder Singh with the property, and the 
rents, issues and profits thereof, and for a partition. He also among other 
things sought that in taking the account all sums and property which might 
be found to have been wasted, lost or misapproi)riated by Protap Chunder 

Singh might be debited to his share in the property. This action w'as with- 

drawn by leave of the Court on the 16th of January 1888 on terms that the 
plaintiff should he at liberty to institute a fresh suit only for partition of the 
joint properties, but not for any account of the estate or for any accumulations 
of income thereof for any i;eriocl prior to the date of the withdrawal, the 
plaintiff having abandoned his claim in respect thereof. Before this order was 
made it had been referred to the Registrar to inquire and report whether or not 
the settlement was for the benefit of the minor Srish Chunder Singh and the 
Registrar had reported that it was for Jiis benefit. This order is now relied 
upon as in effect a settlement of the accounts now' sought for and as precluding 
the minor from seeking for an account anterior to the 16th January 1888. 

I do not so construe the order. The sole matter which was referred to 
the Registrar for his report was whether or not it was for the benefit of the 
minor that a suit brought against him and others for the accounts, the nature 
of which t have stated, should he withdrawn. For the purpose of his 
report upon the reference it was not necessary, I think, that the Registrar 
should inquire whether the minor had any cross claims against the plaintiff 
or to consider such claims, if any, before he could arrive at a conclusion upon 
the reference He was not asked to consider whether it was for the benefit of 
the minor that there should be a mutual abandonment of claims to account. 
Such a referencQ would have entailed much larger considerations than the 
matter which.was referred and obviously could not be properly dealt withliy the 
[1021] Registrar without a consideration of materials, which from his report 
were evidently not placed before him or considered^. 

I am of opinion for these reasons that the order of the 16th of January 
1888 is no bar to tUe minor’s present claim. 

But then it is said that the whole course of the proceedings in this action 
and the conduct of the parties show that there was a waiver and abandon- 
ment by all parties including 4he infant of their right to an account. 1 fail to 
see how this contention can prevail in a case where a minor is concerned unless 
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BUdh abandonment had been sanctioned and approved of by the Court as being 
beneficial to the minor. No such sanction is here alleged or proved. It was 
merely found by the Court that it would be for the benefit 4i the minor, that an 
arbitrator should be appointed for (he purpose of determining all matters in 
difference in the suit between the parties and of effecting. a partition of the 
joint estate, with the exception of such properties as in his opinion might be 
debutter or otherwise not liable to be partitioned. 

But does the course and conduct of the arbitrators show that the claim to 
accounts was abandoned ? 1 think not. One of the matters which Counsel for 
the minor now asks for is an account of the arrears of rent of the zemindaries. 
In his award of the 24th of June 1893, 1 observe that the arbitrator. Sir Homesh 
Chunder Hitter, deals with arrears of rent. In this award he directs, among 
other things, that the properties mentioned in the schedule annexed thereto, 
marked D, together with all arrears of rent duo in respect thereof up to the 
date of the decree to bo made on the award should he allotted to Indra Chunder 
Singh, and that Indra Chunder Singh should hold so.much of, the arrears as 
ho should actually realize, or might with ordinary diligence realize, in trust for 
himself to the extent of eight annas, for Barat Chunder Singh to the extent of 
three annas, for the representatives of Poorno Chunder Singh to the extent of 
three annas and for Srish Chunder Singh, that is, the minor, to the extent of 
two annas. He deals in the same manner with the properties allotted to Sarat 
Chunder Singh, the representative of Poorno Chunder Singh, Srish Chunder 
Singh and Piiddomokhee Dasi, respectively. It thus appears that the arrears 
of rent were by this award dealt with. 

[1022] This award was remitted to Sii* Romesh Chunder Hitter by an 
order of the 7bh of August 1893, and with respect to the properties and arrears 
allotted to Srish Chunder Singh the award was modified and these properties 
and arrears were by an award of the 19th of September 1893 allotted to Indra 
Chunder Singh and Sarat Chunder Singh, the surviving executor of the will of 
Grish Chunder Singh, in trust as to the arrears for Srish Chunder Singh to the 
extent of two annas, and as to the balance upon trust for the other beneficiaries 
as thereby provided. 

It may bo open to doubt whether this was a satisfactory way of dealing 
with the arrears, but it is not open to the parties now to question the award. It 
has been confirmed and a decretal order passed upon it. So far as regards the 
arrears of rent of the partitioned properties the respective parties to whom the 
properties were respectively allotted must account for the arrears as trustees in 
an independent proceeding. Such an account cannot bo obtained in this action. 
It may be that if a separate action wore brought upon the award and the decree 
therein that action and the present action might he consolidated or dealt with 
at the same time. I do not see how the account of the arrears of the properties 
which have been already partitioned can be taken in this action unless it be by 
consent of all parties. It is unfortunate, I think, that the accounts were not 
disposed of by the arbitrators. The omission to deal with them will no doubt 
occasion a great expenditure of time and money. * 

As regards the properties which remain unparbitioned the minor is, in my 
opinion, clearly entitled to tfie accounts whicli he seeks. I shall direct accordingly. 

As regards the income orthe estate of Grish Chunder Singh, and of the 
minor Srish Chunder Singh of the joint properties no account has, up to the 
present time, been taken in this action. In my opinion he, Srish Chunder 
Singh, is clearly entitled to an account of the income up to the date of appoint- 
ment of a Receiver and from the date of the death of his father Grish Chunder 
Singh in 1877. 
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Mr. Hitter , — Proceedings before the arbitrators by agreement of the parties 

to be taken as evidence in this case. 

% • 

Stanley, J. — Very well! the plaint in Indra Chunder Singh’s [1023] 

suit and the order of the l-Gth of January 1888 to be treated as evidence. I 
shall refer it to the-Kegistrar to take these two accounts. 

1 direct that such Commissioner as the parties agree upon be appointed 
and in default as the Court shall direct. All costs to be reserved. And then 
as to the costs of partition the usual rule, they shall be borne by the patties in 
proportion to their shares. 

Infant’s costs to be paid by the Keceiver out of his share. Costs on scale 2 
as this has been a hearing. 

Mr. O'Kinealy asked the Court to decide the nature of the account to be 
taken and referred to the case oi Damodardas Maneklal v. Uiiamrain Maneklal, 
'I. L. R, 17 Bora., 271 (280), as deciding what books, etc., it was necessary to 
produce when a joint family account is ordered. 

Stanley, Jf. — There* being no objection on the part of the minor I direct 
that the books of account of the estate, so far as the same have been made up, 
shall be accepted as a statement of facts of the accounting parties, and in so 
far as the same have not been made up. the accounting parties shall file written 
statements of facts ; and the minor defendant is to be at liberty to take such 
objections to the accounts appearing in the hooks of account hied by the 
•accounting parties as he may he advised. 

Attorneys for the Plaintiff : Messrs. CL C. Chunder tC; Co. 

Attorneys for the Defendants : Messrs. Morgan d Co,, Messrs. Bemfi y d 
Son^ and Mr. N, C. Hose. 

R. G. M. 
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. [27 Cal. 1028] 

CIVIL EEFERENCE. 

• ^ f 

The 16th May, and 7th and 30th June, a7id^ii6th July, 1899, 

Present : 

Mr. Justice Ghose, Mr. Justice Rampini and Mr. Justice Hill. 

In the matter of Purna Chunder Pal, Mukhtar.*^ 

Legal Practitioners' Act {XVIIl of 1879 asamendedhy Act XI of 1896), ss, 13„ 
(d. if), 14 — Profession! misconduct — Misconduct prior to enrolment as 
legal practitioner — “ Any other reasonable cause " — Ejusdem ^etieris — 
Permanent defect of character — “ Taking Instructions and 
“ Misconduct ” — Authority of Subordinate Courts to proceed 
under s. 14 of the Legal Practitioners' Act— Departmental , 

enquiry —Legal proof. 

Oue P, a. Sub-Inspijctor ol Police, was committee] for trial *to the CdVirt of Sessions on 
char/res of bribery, forgery, and other offences, but was [1024] acquitted. He was, however, 
dcpartmcntalJy found guilty of misconduct and w.is dismissed from the Government service 
in 18111. In 189<1, .suppressing the fact of bi.s dismi.ssal, he obtained a certificate of good 
moral character from a pleader, and on the .strength of that certificate gained admission to 
the mukhtarsbip examination which ho passeil, and was enrolled as a mukUtar and was 
practising as such for six years in the District of Bhagalporc apparently without any fault. 
The Sessions Judge of Bhagalpore having made a reference under s. 14 of the Legal Practi- 
tioners’ Act recommending his dismi.ssal for the aforcvsaid misconduct, 

Held, per GHOSE, J. — The misconduct on the part of P being antecedent to his passing 
the mukhtarsbip examination and enrolment as a mukhtar, and consequently having no 
relation to his business as mukhtar, it is extremely doubtful whether such misconduct is 
“ any other reasonable cause ” for his suspension or dismissal within the meaning of s. 13, 
cl. (/) of the Legal Practitioners’ Act. And it is also doubtful whether when he applied to 
the pleader for a certificate, P was bound tr» relate to him the past history of his life. 

Per Rampini, J.— The misconduct of /^constituted a “ reasonable cause” for his dismis- 
sal under the provisions of s. 13, el. (/) of the Ijcgal Practitioners’ Act. 

Per HlIiL, J. (agreeing with RAMPINI, J.)— S. 13, cl. {f) of the Legal Practitioners’ Act 
was intended to cover misconduct other than professional mi.scoiiduct and to embrace all 
causes other than those previously enumerated in the section, which might reasonably be 
regarded as disqualifying a person for retaining the ofiice of pleader or mukhtar. In the 
matter of Gholab Khan (IS7^) 7 B. Ij. U., 179, relied on. An offence coinmittod prior to 
admission may be made the foundation of proceedings under s. 13 of the Legal Practitioners* 
Act provided it i.s of such a nature as to imply a permanent defect of character of a disquali- 
fying kind. 

Held per HILL, J. (agreeing with GHORE, J.) — That P, while a Sub-lnspoctor of Police^ 
having been '* dcpartmcntally ,” and not on legal proof, found guilty of misconduct, no case 
either for suspension or dismissal from the profession of mukhtar has beep made out against 
him.* In the matter of th^: petition of Ahmeenooddeen Ahmed, (1866)^6 W. B.,Mi8.,5> 
referred to. 

Held, further, per HILL, J., that “ taking instructions ” and “ misconduct ” referred! 
to in s. 14 of the Legal Practitioners’ Act relate to clauses (a) and (b) rospectively of s. 13 
of the Act, and it is only in such* casc.s that a Subordinate Court ^ is authorized to proceed 
under s. 14. The charges in the present case not falling under either of these heads the 
proceedings were bad. The inquiry ought to have been held the High Court. In the 
matter of ^ouihekal Krishna Rao, (1887)1. L. R., 15 Cal., 152 ; L. R. 14 I. A. 154, referred to. 

* Civil Reference. No. 2 of 1899, made by C. M.W. Brett, Fsq., Sessions Judge of 
Bhagalporc, dated February 2, 1899. 
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[1026] This was a reference made hy the Sessions Judge of Bhagalpore under 
8. 14 of the Legal Practitioners’ Act (XVIII of 1879 as amended by Act XI of 
1896), on^a report o^Jihe Sub-Divisional Magistrate of Madiiipura, recommend- 
ing the dismissal for miscopduct of Puma Qliundor Pal, a mukhtar, practising 
in the Court of the Sub-Divisicnal Magistrate, in the following terms : — 

“ It appears that Babq Puma Ghifiider Pal was enrolled as mukhtar on the 17th July 
1898 after passing the mukhtarship examination in 189^. Prior to the examination ho 
produced, as required by the rules of the High Court, a oertificato of good moral character 
which was given to him by a pleader, Babu Mon Mobun (Ihose, and on the strength of that 
certificate he was admitted to the examination. 

"It has been satisfactorily proved and is admitted hy Puma Chunder Pal that, prior to 
1891, he was serving as a Sub-Inspector in the Bengal Police force, and that on the 11th 
September 1891 when serving as a Sub-Inspector in the District of Dnrbhaiiga he was 
dismissed from Government service for misconduct. That fact ho appears to have concealed 
Irom the pleader Babu Mon Mohun Ghosc, and by such concealment he obtained from the 
pleader a certificate which otherwise would not have been given ; and by moans of such 
certificate he obtained admission to the examination. 

" The Magistrate appears to bold that this conduct on the part of Bibii Puma Chunder 
Pal amounted to grossly improper conduct in discharge of his professional duty (s. 13 of the 
Legal Pcactitioiiers* Act, clause G). As however Babu Puma Chunder Pal had not then been 
enrolled as a mukhtar his conduct cannot, f think, be taken as falling under that clause. 

"In my opinion, however, his case properly falls under clause (/) of the same section. 
It appears from a reference to the proceedings ending in bis dismissal that he was dismissed 
for conniving, with a Court Sub-Inspector at Durlihinga, at sysf-ematic frauds in connec- 
tion with release on improper security of convicted bad cha»*acter‘>. It is true that ho had 
previously been acquitted by the Sessions Court after being coininittod tor trial on charges 
of forgery and other offences which he was said to have committed in those transactions, but 
this fact was fjonsidcrod at the time of his dismissal. Babu Puma Cliuuder Pal by conceal- 
ment of his previous history obt lined the certificate of good m )im1 character from Babu Mon 
Mohun Ghose while that plcvidor was practising at Alipur, and by means of the certificate, 
thus improperly obtained, he gained admission to the eX'ininration, Without such a certifi- 
cate he could not have presented himself for examination. This conduct on his part appears 
to me to be a reasonable cause for the dismissal of Babu Puma Chunder Pal from hia 
employment as a mukhtar. 

[ 1026 ] "In the written defence which submitted he did not appear to answer the charge 
before the Magistrate. Babu Puma Chunder Pal said that Babu Mon Mobun Ghose was 
aware of his dismissal from Government service when he gave the certificate. This, however, 
the pleader has denied. " 

On the 15th of May 1899 the reference came on for hearing before 
Ghose and Rampini, JJ. 

Babu Digamber GhoMerjee and Babu Kketra Mohun Sen for Puma 
Chunder Pal. — The provisions of ss. 13 and 14 of the Legal Practitioners’ Act 
have no application to this case. The words “any other reasonable cause” 
in 8. 13, cl. if) of the Act mean any other misconduct of the nature refej-red 
to in that sectfon, z.e., professional misconduct while practising as a pleader 
or a mukhtar. The certificates granted to him hy the officer before whom he 
has practised, since he passed as a mukhtar in 189^, show that he has not in 
any way misconducted himself while practising hi^ profession. 

Cur. adv. vult. 

1899, June 7. The following judgments were delivered by the Court 
(Ghose and Bampini, JJ.) that first heard the case : — * 

Ghose, J. —This is a reference by the Sessions Judge of Bhagalpore under 
B. 14 of the Legal Practitioners’ Act (XVIII of 1879 as amended by Act XI of 
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1896), recommending that a certain mukhtar, Puma Chunder Pal, who 
had been practising as a mukhtar in the Criminal Courts, should be dis- 
missed. The grounds for this reoommendation are th.it the mukhtar was 
dismissed in 1891 from the office of Sub-Inspector of Police, which he then 
held, for gross misconduct ; and that in 1893, he procui*ed a certificate of good 
moral character from a pleader, Babu Moii Mohun Ghose, by concealing his 
previous history, and by means of that certificate, thus improperly obtained, he 
gained admission to the examination for mukhtars. The Sessions Judge con- 
siders that this is “ any other reasonable cause” within the meaning of s. 13, 
cl. {f} of the Legal Practitioners’ Act, for which the mukhtar is liable to be 
dismissed. 

The questions which arise upon this reference are: (l) whether the reason 
assigned is “ any other reasonable cause ” within the meaning of s. 13 ; 
(2) whether in the circumstances of the case, Puma Chunder Pal should either 
be dismissed or suspended. 

[1027] Section 13 of the Legal Practitioners’ Acb, as it originally stood, 
before certain amendments were made in 1896 which I shall presently notice, 
was as follows (omitting the last portion which is not material in the present 
case) : “ The High Court may also, after such inquiry as it thinks fit, suspend or 
dismiss any pleader holding a certificate as aforesaid who takes instructions in 
any case except from the party on whose behalf he is retained, or a private 
servant of such party, or some person who is the recognized agent of such party 
within the meaning of the Code of Civil Procedure, or any pleader or mukhtar 
holding a certificate as aforesaid who is guilty of fraudulent or grossly improper 
conduct in the discharge of his professional duty, or for any other reasonable 
cause.” 

It will be observed that the words or for any other reasonable cause” 
immediately followed the expression “ grossly improper conduct in the discharge 
of his professional duty.” 

Section 36 of the Act laid down touting for legal business, and payment of any 
gratification for procuring such business, to be offences, for which the offender 
was liable to imprisonment or fine. It ran as follows : Whoever commits any of 
the following offences : — (a) Solicits or receives from any legal practitioner any 
gratification in consideration of procuring or having procured his employment 
in any legal business ; (h) retains any gratification out of remuneration paid 
or delivered or agreed to be paid or delivered to any legal practitioner for such 
employment; (c) being a legal practitioner, tenders, gives or consents to the 
retention of any gratification for procuring or having procured the employment 
in any legal business of himself or any other legal practitioner, shall be punished 
with simple imprisonment for a term which may extend to six months or 
with fine which may extend to five hundred rupees or with both.” 

In 1896, the Legislature thought it proper to amend the Act. By Act XI 
of that year, they, among some other matters, rescinded s. 36 and incorporated 
in s. 13 the several cases of misconduct in a pleader or mukhtar, as falling 
within that section. Section 13 now runs as follows : “The High Court may also 
after such inquiry as it tjjinks fit, suspend or dismiss any pleader or mukhtar 
holding a certificate as aforesaid ; (a) who takes instructions in any case except 
from the party on whose bebalf he is retained, or some [1028] person who is 
the recognized agent of such party within the moaning of the Code of Civil 
Procedure, of some servant, relative or friend authorized/ by the party to give 
such instruction, or (b) who is guilty of fraudulent or grossly improper conduct 
in the discharge of his professional duty, or {c) who tenders, gives or consents 
to the retention, out of any fee paid or payable to him for his services of any 
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gratification for procuring or having procured the employment in any legal 
business of himself or any other pleader or mukhtar, or (d) who, directly, or 
indirectly, procures ot attempts to procure the employment of himself as such 
pleader or mukhtar through or by the intervention of, any person to whom any 
remuneration for obtaining such employment had been given hy him, or agreed 
or promised to be so given, or {&)' who accepts any employment in any legal 
business through a person who has been proclaimed as a tout under s. 36, or 
(/) for any other reasonable cause.” The Legislature evidently considered that 
touting for any legal business or the payment of any gratification for such 
business on the part of a pleader or mukhtar, ought not to he regarded as an 
offence; and that it should be regarded as professional misconduct or unprofes- 
sional conduct. 

It will be observed that while amending the Act of 1879 the Legislature 
xlid not think it necessary to amend s. 14, which lays down the procedure to 
be followed in case of misconduct in a practitioner in a Subordinate Court; 
and the words in the first paragraph of that section are “ or with any such 
misconduct as aforesaid ” — referring to the misconduct as laid down in s. 13. 

The question hero arise.s whether, when the Legislature in s. 13, after 
enumerating several particular eases of professional misconduct or unprofes- 
sional conduct, use the words “ or for any other reasonable cause,” they use 
them as meaning something ej usdem qeiurh with the cases of professional 
misconduct or unprofessional conduct, as specifically enumerated therein — or 
is it intended to apply to any improper act, be it either professional or other- 
wise, and occurring before or after the enrolment of a person as a pleader 
or mukhtar. 

In construing the words of a statute, the rule that is ordinarily followed 
is that when general words follow particular words ot [1029] thf3 same nature, 
they are presumed to be restricted to the same genus as those words, unless it 
can ho seen from an inspection of the scope of the legislation that the general 
words were meant in a wider sense (see Maxwell on the Interpretation of 
Statutes, pp. 469, 475). 

The misconduct on the part of Puma Chunder Pal was antecedent to his 
passing the mukhtarship examination and enrolment as a mukhtar, and 
consequently had no relation to his business as a mukhtar. And it seems to me 
that, if the said rule of construction be followed, it is extremely doubtful 
whether such misconduct is “ any other reasonable cause ” within the meaning 
of 8. 13. I doubt whether the Legislature ever intended to provide for a 
case like this. The man, according to the rules framed hy the High Court, appear- 
ed at the examination, passed the examination, and w^as duly enrolled. The fact 
of bis having procured a certificate of good moral character by concealing his 
previous history, and thereby having obtained admission to the examination may 
be a ground for cancelling his examination, and the certificate granted to him, 
and thereby disqualjfying him from practising as a mukhtar (sees. lO) ; butl 
doubt whether he could be for this reason dismissed or suspended under s? 13« 
of the Act. 

As bearing upon this question, 1 desire to refer to s. 12 of the Act, which 
lays down that a pleader or mukhtar “ holding a cortilicate issued under s. 7 
may be suspended or* dismissed, if he is convicted of any criminal offence 
implying a defect of character which unfits him to be a pleader or mukhtar 
as the case may be.” This could only refer to a conviction .subsequent to his 
enrolment as a pleader or mukhtar. 

I observe that the margiftal note to s. 13 of the Act, as published in 
the Official Gazette, is ** suspension and dismissal of pleaders and mukhtara. 



J.L.R. 27 Cal. 1030 In re pubna chunder pal [18991 


guilty of unprofessional conduct ; ” and to s. 14, it is “ procedure when charge 
of unprofessional conduct is brought in subordinate Courts or Bevenue Office.'’ 
It is however doubtful whether in eonstruing the meaniifg of the sections, we 
could refer to such marginal notes. And 1 therefore base my judgment upon 
the words of the sections themselves. * 

« f 

Passing then to the question whether Puma Chunder Pal [1030] obtain* 
ed a certificate of good moral character from the pleader, Bahu Mon 
Mohun Ghose, by concealment of the fact of his having been dismissed 
for misconduct, I observe that there is a conflict between the statement of the 
mukhtar, and that of the pleader. Puma Chunder was dismissed in 1891, 
and the cePrtificate was obtained in 1893. The mukhtar says in his verified 
petition that the fact of his dismissal was known at the time to the pleader, 
while the pleader denies such knowledge. If the pleader knew Puma Chunder 
eo well in 1893 as to be able to certify that lie was a person of good moral 
character, it may well be presumed tiiat he was aware of his having been in 
Government service, and dismissed from that service. * I am not, however, pre- 
pared to say tliat the pleader has spoken an untruth ; hut the question is 
whether it is so certain tliat what the mukhtar says is absolutely untrue. I 
should say that, to ray mind, it is not so certain. In the next place, I doubt 
whether, when he applied to the pleader for a certificate. Puma Chunder Pal 
was bound to relate to him the past history of his life. If the certificate 
of the pleader be accepted, he knew him well (for he was able to certify 
that Puma Chunder bore a good moral character) — and, in this circumstance, 
a relation to him of Puma Chundor’s past history was unnecessary. For these 
reasons, I am unable to hold that Puma Chunder obtained the certificate in 
question by concealing the fact of his dismissal for misconduct. 

1 now turn to the circumstances under which Puma Chunder was dismiss- 
ed. Referring to the proceeding of the District Magistrate of Bhagalpore, 
dated the 12th August 1891, it appears that Puma Chunder held the office of 
Sub-Inspector of Police, and was committed to the Sessions for trial on several 
counts, viz., ** taking illegal gratification in respect of an official act, abetment 
of forgery, abetment of fabrication of false evidence and forgery ” —ofifences 
which it was stated he had committed in connection with his office as Sub- 
Inspector. He was tried and acquitted, because the Sessions Judge found that 
the evidence for the prosecution was “ altogether tainted and unreliable." 
The District Magistrate, however, held a departmental inquiry and “going 
back to the initial stage of the proceedings," and proceeding upon certain facts 
which he thought “ were accepted as proved by the [1031] Judge,” he 
was of opinion that “ the whole of the facts point so conclusively to 
connivances at systematic fraud in manipulating the documents designed 
to procure the release of bad characters on the part of Puma Chunder Pal," 
and that therefore he was unfit to be retained in Government service. 
Dn/ortunately we have not before us the judgment of the Sessions Judge, the 
whole of the record having been destroyed. We are not therefore in a position 
to say whether the District Magistrate took a correct view of the facts as were 
to be gathered from the judgment of the Sessions Judge. So far. however, as 
the proceeding of the Magistrate itself is concerned, it strikes me that he found 
Puma Chunder Pal guilty of very nearly (though not* perhaps precisely) the 
same offences for which he was tried and acquitted by the Sessions Judge. 

^ I 

The fact, however, remains that the man was departmen tally found guilty 
of misconduct and dismised, and he is not now in a positidn to contradict the 
facts upon which the order of the Magistrate was based. 
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We have, on the other hand, the fact that since his passing the mukhtar- 
ship examination, ^*urna Chunder Pal has been practising for about srix 
years as^ mukhtar, ‘apparently without ady fault ; and the learned Vakil who 
appeared before us, read *to us certificatdk granted to him by certain officers 
befory whom he has practised. , And it seems to me that it would be rather 
hard to dismiss him altogether. 1 should think that, if his misconduct ante- 
cedent to his passing the mukhtarship examination comes within the scope 
of 8. 13 of the Legal Practitioners’ Act, suspension from practice for a year 
wou Id perhaps meet the requirements of the case. 

There being however a difference of opinion between my learned colleague 
(Rampini, J.) and myself in this reference, tho matter will have to be referred 
to a third Judge. Let blie case he placed before tlie Chief Justice for orders. 

Rampini, J. — This is a relerence by the District Judge of Hhagalpore 
'under the Legal Practitioners’ Act. He recommends that a mukhtar, named 
Puma Chunder Pal, be dismissed on the following grounds : (l) that in 1891 he 
was dismissed from the *Polic 0 for misconduct and gazetted out of the service ; 
[10323 (2) that in 1893, when he desired to appear at tho mukhtarship 
examination, he suppressed the fact of his having been dismissed from the 
Police and so induced a pleader of Alipore, Babu Mon Mohun Ghose, to give 
him a certificate of good moral character which the pleader would not have 
done if he had known that Puma Chunder Pal had been dismissed from the 
Police, and without which certificate Puma Chunder Pal could not have 
appeared at the examination. 

About the facts of the case, there can he no doubt. Puma Chunder Pal 
was formerly Court Sub-Inspector at Durbhanga. He was tried by the Sessions 
Judge for taking bribes, and for forgery and abetment of the fabrication of 
false evidence, but was acquitted. A departmental inquiry was then held into 
his conduct in respect of other matters, and he was dismissed for systematic 
fraud in manipulating documents calculated to procure the release of bad 
characters on improi) 0 r security. His dismissal was notified in the Police 
Gazette. In 1893 ho went to Babu Mon Mohun Ghose and induced him to give 
him a certificate of good character. Babu Mon Mohun Ghose distinctly says. 
Puma Chunder Pal never told him anything of his past history, that he was 
not aware of it and would never have given him the certificate, if he had 
known of it. 

I therefore consider that Puma Chunder Pal should be dismissed as a 
mukhtar under s. 13, Act XVIII of 1879. Under cl. (/) of that section we 
have power to dismiss a mukhtar “ for any other reasonable cause.” The 
misconduct of the mukhtar in the above two particulars in my opinion 
constitutes a reasonable cause for his dismissal. 

The pleader who appears for Puma Chunder Pal argues that the words 
**any other reasonable cause” in s. 13, cl. (/) mean any other misconduct of the 
nature referred to. in the section, that is, misconduct as a mukhtar. But J 
see no reason «to think that the words are limited in this manner. Oh the 
contrary, in my opinion they are intended to give this Court the widest 
discretion in the matter. 

The pleader for the appellant further urges that Puma Chunder Pal 
has not misconduoted himself since he passed as [1033] a mukhtar in 
1893. That may be so, but I consider that his past history shows him to be 
unfit to he a mukhtar. I would, therefore, dismiss him under, s. 13 as 
i^ecommended by the Judge. 

[The Judges (Ghose and* Rampini, JJ.) having differed in opinion the 
case was refered to Hill, J., under s. 575 of the Code of Civil Procedure.] 
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1899, June 30. Mr. Pugh, Babu Digamber Ohatterjee and Babu Khettra 
Mohun Sen, for Puma Ghunder Pal, at tho re-hearing of thra caae. 

Cur. ad'b. mtt* 

1899, July 26. Hill, J. — This case has been referred to me for my 
opinion by order of the Chief Justice under s. 575 read with s. 647 of the Code^ 
of Civil Procedure, the learned Judges composing the Bench which dealt with, 
it having differed in opinion. 

The case arises 'out of proceedings taken against a mukhtar, named Puma 
Chunder Pal, under s. 14 of tho Legal Practitioners’ Act, 1879, as amended 
by Act XI of 1896, and the learned Judges have differed, not only as to. 
the applicability of the Act under tho circumstances of the case, but also as to 
the punishment which, if it bo taken that tho Act is applicable, ought to be- 
inflicted upon the mukhtar, Mr. .lustico Ra-MPTNI being of opinion that the Act 
applies and that the proper punishment is dismissal, while Mr. Justice Ghosk 
considers that the Act is not applicable, and that, even if it were applicable (as 
I have his authority for saying), the case is not one which should be visited 
with any punishment. 

It appears from such materials as arc to be found in the records of the 
case that Puma Chunder Pal was at one time a mombor of the Bengal Police, 
and that from the year 1883 to 1891, he filled the office of Court Sub-Inspector. 
In the latter year, suspicion fell upon him of complicity in certain frauds 
in connection with bad livelihood cases, and, after an inquiry by the Magistrate 
of the District, he was suspended on tho 18th May 1891 and committed for 
trial to tho Court of Sessions. The records of this trial have been destroyed, 
but the nature [1034] of the charges preferred against him, as well as the 
result of the trial, may be gathered from a proceeding held departraontally 
on the 12th August 1891 by the Magistrate of the district. From this it would 
appear that tho charges embraced the taking of an illegal gratification in 
respect of an official act, abetment of forgery, and abetment of the fabrication 
of false evidence and forgery. It also appears that Puma Chunder Pal 
was acquitted on all these charges, the Sessions Judge considering “ the evidence 
of the approver and the witnesses brought forward by him altogether tainted 
and unreliable.” Those are the words of the District Magistrate and, as 
he had at the time the judgment of the Sessions Judge before him, they 
no doubt accurately represent the view of the evidence taken by the latter. 
The acquittal of Puma Chunder Pal took place on tho 23rd June 1891 and, in 
tho following August, tho Magistrate of the District, as his departmental 
superior, took up the question whether he should be reinstated in office or 
dismissed, there being in his opinion no middle course, and that was the 
occasion of the proceeding referred to above. So far as appears, no notice was 
given to Puma Chunder Pal of this proceeding, nor does it appear that he was 
called upon for any explanation or was heard in his own defence by the Magis- 
trate during the course of the proceeding, and the materials upon which the 
Magistrate formed his opinion, so far as can bo gathered from bis order^ 
were the judgment of the Sessions Judge and the facts which the inquiry 
disclosed,” by which I understand the inquiry held by the Magistrate prior to 
the committal of Puma Chunder Pal to the Court of Sessions for trial. With 
these materials before him, Hhe Magistrate came to the conclusion that Puma 
Chunder Pal had been guilty of conduct which rendered him unfit to be 
retained in the service of Government, and he accordingly dismissed him from 
the Police. The order of dismissal is dated the 12th August 1891. 

It hardly seems necessary to examine in'much detail the grounds of the 
Magistrate’s order. He believed, however, that Puma Chunder Pal had been 
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'^mixed up with a systematic practice of obtaining the release of persons 
iJrdered^to find security on bogus security or by false personation." This 
couclusion was founded on tiie following considerations, putting them generally, 
[loss] One Khuda Bux who had signed certain petitions in connection with 
fhe cases in question as the identifier of the petitioners had stated tliat he had 
Bb signed ^by the direction of Purna Ghunder Pal and at his lodging. That a 
pleader of the Munsif’s Court who admitted having written the petitions was 
- a relative of Purna Ghunder Pal and lived at his lodging at the time when the 
petitions were written. That this pleader had sprung into a regular practice 
in bad livelihood oases, a circumstance only to be rationally accounted for by 
the fact that he was a relation of the Court Suh- Inspector, and lastly, that 
this samo pleader had twice “ telegraphed to the Suh-lnspoctor to return," 
though at what particular time does not appear. 

• It may be here remarked that Khuda Bux was the “ approver" whom 
the Sessions Judge had declined to believe on the trial of Purna Ghunder Pal 
and with reference to whom the Magistrate in the introductory part of the 
order now under consideration observes: — “There is no doubt that Khuda 
Bux, who had an idea that his own safety depended on the conviction of the 
accused (Purna Ghunder Pal), did tutor witnesses and introduce a quantity of 
matters as to the evidence for the prosecution which was clearly false." 

Then the Magistrate goes on to comment on the case of one Maharaj Singh, 
who had been committed to the Court of Sessions but not yet tried. What 
the precise charge was in Maharaj Singh's case is not stated, but it appears 
that he had signed a petition in a security case signing his own name and 
the name of one Bechu Kaout, but the latter without autliority. Maharaj 
Singh is said first to have confessed, then to have withdrawn his confession ; 
and lastly, “ after Khuda Bux had given his evidence," to have stated (under 
what circumstances however does not appear) that lie had paid some money 
to the Court Sub-Inspector for procuring the release of bad characters, describing 
in detail how the sum was made up and stating further that “ all the tran- 
sactions took place at the Court Sub-Inspector’s lodging." Then the Magistrate 
remarks that, whatever credence may he given to the statements of Maharaj 
Singh, there could be no doubt tnat the Court Sub-Inspector had a lively 
dread of what he might sav if driven into a corner, because, when a warrant 
[1036] was issued and Maharaj Singh was arrested and committed to jail, the 
Court Sub-Inspector interested himself to get him released on bail to the extent 
of paying Rs. 40 to a raukhtar to stand security. Lastly, the Magistrate refers to 
certain petitions relating to the release of bad characters and the reinstatement 
of chowkidars written by the Munsif's Court pleader already mentioned and 
witnessed by one Gopal Panda, a peon attached to the Court Sub- Inspector’s 
office and who lived with the Court Sub-Inspector in his private lodging. 
Whether there is anything incriminating about these petitions is, however, 
not stated. • . 

j 

In one of the concluding paragraphs of the order, the Magistrate goes on 
to express his sense of how unfortunate it was that all these facts had not been 
so placed before the Court of Session as to securq the conviction of Purna 
Chunder Pal, but he observes seemingly in extenuation, — “ A. Criminal Court 
cannot perhaps permit itself to act upon what we call moral conviction." 

In 1893, Purna Ghunder Pal having obtained a certificate of good character 
from a pleader named Mon Mohun Qhose presented himself for the mukhtar- 
ship examination which he passed, and he was duly admitted to practise as a 
mukhtar. He was afterwards* enrolled in the District of Bhagalpore and 
practised in the Court of the Sub-Divisional Magistrate of Madhipura, From 
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the time of his admission down to the present he has apparently conducted 
hhnaelf with professional propriety and holds certificates otf a satisfactory kind 
from Magistrates in whose Courts We has practised. ' 

The present proceedings were initiated by the District Magistrate of 
Bhagalpore on the 2»3rd July 1898, It appears that he was then informed by 
the District Superintendent of Police of the antecedents of Puma Chunder Pal, 
and he thereupon charged him with misconduct under s. 13 of the Legal 
Practitioners’ Act, and directed the Sub-Divisional Magistrate of Madhipura to 
try lum. The charges preferred by the District Magistrate were twofold, 
namely, (1) that Puma Chunder Pal had committed misconduct by withholding 
from the District Judge (whose duty it is to satisfy himself of the sufficiency 
of the certificates of character presented by mukhtarship candidates) the 
fact of his having been dismissed from the Police, [1037] and (2) that 
he had, in fact, been dismissed from the Police, which latter fact the ' 
District Magistrate regarded as reasonable cause under s. 13, cl. (f) of 
the Lfjgal Practitioners’ Act, for his dismissal as a'mukhtar. The District 
Magistrate, in forwarding the case to the Sub-Divisional Magistrate, directed 
him to “ restrict the inquiry carefully to the matter of the charge.” 

As tlieiesult of the inquiry which followed, the Sub-Divisional Magistrate 
found that Puma Chunder Pal had withheld the fact of his dismissal from the 
Police both from Babu Mon Mohnn Ghose, who had certified to his character, 
and from the District Judge and, further, that ho had, in point of fact, been 
dismissed from the Police, and he recommended his dismissal. 

The case was then referred through the usual channels to this Court with 
the result which has been already mentioned. 

The first question which presents itself is, as it is formulated in the opinion 
of Mr. Justice Ghose, whether the words of s. 13, cl. (/) of the Legal Practi- 
tioners’ Act are used as meaning something ejiisdem generis with the case of 
professional misconduct or unprofessional conduct as specifically enumerated 
in the section, or are they intended to apply to any improper act, be it either 
professional or otherwise, and occurring before or after the enrolment of a person 
as a pleader or rnukhtar V In the opinion of Mr. Justice Ghose, the more limited 
interpretation is the correct one, the improper act must be one of professional 
misconduct, and the application of the section must, therefore, be confined to 
misconduct occurring after admission as a pleader or mukhtar has taken place. 
Mr. J ustice RamI’INT is of the contrary opinion. With every deference I venture 
to think thatMr. Justice Ghose has perhaps pressed the ejusdem generis doctrine 
somewhat too far. Each of the clauses of a. 13 which precedes cl. (/) seems to 
me to be generically distinct from the rest, and to be exhaustive of its own genus, 
and, where this is so, I think the principle of ejusdem generis hardly apply. 
In my judgment cl. (/) was intended to cover misconduct other than professional 
misconduct and to embrace all causes other than those praviously enumerated 
intfie section which might reasonably be regarded as disqualifying a person for 
retaining the oflico of pleader or mukhtar, and, in this view, [1038] I am, I think, 
supported by the case of Iji theniatter of Gholah Khan, (1871) 7 B. L. B., 179, 
a case decided under the corresponding provisions of the “Pleaders, Mukhtara 
and Revenue Agents Act, 18B5 ” (Act XX of 1865). 

With respect to the further question whether cl. (/) was intended to apply 
to improper conduct occurring before admission, I feel greater doubt. If the act 
of misconduct bo viewed apart from what it implies, it would be difficult perhaps 
to say that cl. (/) could apply to it if it took place prior to admission, but 
I think that s. 13 was intended to provide for causes disqualifying a person for 
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retiaining the office of pleader or mukhtar, and that a moral defect of character 
may be one of suohi causes. It is on the ground of moral defect of character 
that tho.High Courfe is empowered to act* under s 12 when a conviction of a 
criminal offence has been had. If a person is proved to be morally unfit to be 
a pleader, it would-seem to brf not unreasonable that be should bo dismissed 
from* the office, at whatever time'tho moral defect may have had its origin or 
first disclosed itself, and in this sense I think that an offence committed prior 
to admission may be made the foundation of proceedings under s. 13, 
provided it is of such a nature as to imply a poirnanent defect of character of a 
disqualifying kind. If it were otherwise, there would be no machinery provided 
by the Act for the dismissal of a practitioner, however heinous a criminal he 
might be, if only his crime had been committed previous to his admission— a 
conclusion I should feel reluctant to admit urjless there wore no escape from it. 

On these questions, therefore, I venture to think the view taken by 
Mr. Justice E^MPINI w^is the correct one. 

Turning, however, to the merits of the case, I confess 1 am unable to find 
on the materials before me, justification foi‘ the dismissal or suspension of 
Puma Chunder Pal. It is important to boar in mind what precisely were the 
charges preferred against him and which ho was called upon to answer. Tho first 
was that he concealed from the Judge the fact of his dismissal from the Police, 
and the second, the fact that he had been dismissed from tho Police, and as has 
already been observed, the Sub- Divisional Magistrate was [ 1039 ] directed to 
coufino his inquiry strictly to these charges. A copy of the letter, moreover, 
containing the District Magistrate's direction to this effect was served on Puma 
Chunder Pal for the purpose of informing him of the charges which he had 
to meet. 

With respect to both these charges, the Sub- Divisional Magistrate has 
found against Puma Chunder Pal. As to tho first, however, there is not an 
iota of evidence upon the record nor does the Magistrate state his reasons for 
his finding. Somewhat curiously the question whether Puma Chunder Pal 
had concealed liis antecedents from the pleader who certified to liis character 
was tho only one to which the Magistrate really seems to have devoted his 
attention. But that question was not before him. The second charge was 
proved by the evidence of a Police- ollicor and was indeed admitted by Puma 
Chunder Pal, who suggested an explanation of his dismissal, which may be a 
sufficient or insufficient explanation ; hut, at all events, tho Sub-Divisional 
Magistrate has expressed no opinion as to its merits; so tliat it comes to this 
that the first charge has been found to be established in the absence of all 
evidence in support of it, and the second charge has been established by 
evidence as well as by Puma Chunder Pal’s own admission. 

With respect. to the first charge, I feel myself unable under the circum- 
stances to affirm the recommendation of the Sub-Divisional Magistrate,* and 
this charge must, in my judgment, be put out of view altogether. There are 
no materials upon the record to enable one to pronpunco an opinion as to its 
truth or falsehood, and it seems to me, therefore, unnecessary to express any 
opinion on the question whether, if it had been properly established, it would 
have afforded reasonable cause for either tho dismissal or suspension of Puma 
Chunder Pal. , 

The question, however, remains whether he ought. to be dismissed or sus- 
pended in consequence simply of his dismissal from tho Police, and this question 
ought, I think, to bo answered in the negative. 


* 
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Regarding this charge in its strictness and as it has been dealt with by the 
Magistrate who held the inquiry, it would be sufficient, I Miink, to justify that 
answer if one were to say that [1040] the reasons which would warrant a 
dismissal from the police might well fail far short of or differ from those which 
would warrant dismissal from the profession of mukhtar ; and perhaps, in strict 
fairness to Puma Chunder Pal, one ought not to go behind the precise charge 
which was formulated against him, for he was not called upon to say anything 
one way or the other as to the correctness of the facts and inferences arrived 
at by the Magistrate who dismissed him, and on the strength of which bis 
dismissal took place. But if one is at liberty to go behind the charge and to 
treat the olTences found by the District Magistrate in his order of dismissal as 
if they constituted the subject-matter of the present charge, can it be justly 
said that they have now been established, as the Act requires, by evidence? or 
are we to acceiit as evidence, for the purijoso of a proceeding which, it is to be 
remembered, involves the possibility ol depriving a person belonging to a 
respectable profession of the means of gaining a living, <the opinions of the head 
of a department formed without taking evidence in the presence of the person 
affected and without hearing him, and formed, moreover, in the teeth of the 
opinion to the contrary of the highest judicial tribunal of the district? For my 
own part 1 have no hesitation in answering these questions in the negative. I 
do not for a moment mean to suggest that the District Magistrate may not 
have been “ dopartmentally ” correct, in his action. One has, however, but to 
glance at the reasons assigned by him for his conclusions in order to estimate 
the value of the evidence on w^hich he proceeded, and, in the present matter at 
all events, we have, 1 think, to deal with legal proof and not with the “ moral 
convictions ” of the Magistrate. 

On this Vjranch of the case, then, 1 agree with Mr. Justice Ghose in think- 
ing that no case either for dismissal or suspension has been made out against 
Puma Chunder Pal. I would only refer further to the judgment of the late 
Chief Justice, SirBABNES PEACOCK, in the case of In the matter of the petition 
of Ahmecnooddeen Ahmed, (1866) 6 W. R., Mis., 5, a case in many respects 
resembling the present, in which the learned Chief Justice clearly indicates 
the principles which ought to govern such a proceeding as this. His 
[1041] remarks, I think, fully bear me out in the view of the matter which I 
have taken. 

I wish, however, to add that w hat I have now said proceeds on the assump- 
tion that this Court is properly seized of the case — a matter as to which I 
entertain considei^ahJe doubt. S. 13 of the Legal Practitioners’ Act authorizes 
the High Court, after such inquiiy as it thinks fit, to suspend or dismiss a pleader 
or mukhtar for any of the causes specified in the section, but the power of 
Subordinate Coui ts is much more restricted. S. 14 deals with that power and 
provides that, if a pleader or mukhtar practising in any Subordinate Court is 
charged in such Court with “ taking instructions as aforesaid ” or ** with any 
such misconduct as aforesaid,” the presiding officer shall send him a copy of the 
charge and also a notice that, on a day to bo appointed therein, such charge 
will be taken into consideration ; and then follow directions as to the procedure 
to be adopted in the matter. The taking of instructions, and misconduct here 
referred to, relate to els. (a) and (6) respectively of s. 33' [see lit the matter of 
Southekal Krishna Eao, (3887) 1. L. R , 15 Cal., 152 : L. R., 14 I. A , 154] and 
it is only. in such capes that a Subordinate Court is authorized to proceed under 
8.14. The charges in the present case do not fall under eitbet of these heads, 
and it seems to me therefore, that the proce edings are bad. The inquiry ought, 

I think, to have been held by the High Court. 
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In the result I think that Puma Chunder Pal ought to be acquitted and 
it is BO ordered. 

B. D. B. * 


NOTES. 

[The words ^ other reasonable cause' have been given a wider interpretation than the rule 
of ejusdem generis would suggest (1902) 29 Cal., 890 F.B. ; 19 M. L. J., 504 ; 20 M. L. J., 
600 ; 6 N. Ij. R., 129 ; 26 Mad., 448. As regards the p{)wer of Subordinate Courts to Wold an 
inquiry, sec also (1906) 10 C. W. N., 1059: 4 C. L. J., 229 : (1906) 29 All., 61.] 


[ 27 Cal. 1041 ] 

PULL BENCH. 

The Mil and fJth June, 1900 
Present : 

.Sir Francis W. Maclean, K.C.I.E., Chief Justice, 
Mr. Justice J^rinsep, Mr. Justice Ghose, 

Mr. Justice Hampini, and Mr. Justice Handley. 


Nomai Chattoraj 
versus 

(Jueen-Empress.'* 

Kidnapping — Kidnapping from latcfnl guardianship — Completion of such 
offence — Whether a continuous offence— Constructive possession — 

Penal Code Act (XLV of 1800), ss, 360, 361 and 363. 

[10421 J, a minor girl, was taken away from her husband'.s house to the house of R and 
there kept for two days. Then one M came and took her away to his own house and kept her 
therefor twenty days, and subsequently clandestinely removed her to the house of the peti- 
tioner, and from that house the petitioner and M took her through diHereiit places to Calcutta, 
The petitioner was convicted under s. ^163 of the Penal Code for kidnapping a girl under 16 
years of age from the lawful guardianship of her husband. Held, (by the majority of the 
Full Bench) that the taking away out of the guardianship of the husband was complete 
before the petitioner joined the principal oileiiderb in taking the girl to Calcutta, and that the 
petitioner, therefore, could not be convicted under s. 363 of the Penal Code. 

Held, further, that the offence of kidnapping from lawful guardianship is complete when 
the minor is actually taken from lawful guardianship; it is not an offence continuing so 
long as she is kept out of such guardianship. 

Per BAMPINI,* J.— The offence of kidnapping under s. 363 is not necessarily or in 
all cases complete as soon as the minor is removed from the bouse of the guardian ; when 
the act of kidnapping is complete is a question of fact to bo ^determined according to the 
circumstances of each case. 

• 

On Ihe 20th July 1899 the complainant missed his wife named Johura, aged 
about 11 or 12 years, irom his house. It appeared that the girl was taken from 
her husband’s house to the house of a man called Hambandhu a mile away. 
.Here she was kept for two days^and then one Mohendro came and fetched her 

•Full Bench Reference on Rule No. 123 of 1900, against the order of K. N. Roy, Esq., 
the Officiating Sessions Judge of Bankura, dated the 18th December 1899. 
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away to his house where she was kept for twenty days. ,One night she was 
removed from there and taken to the house of the pebitionfer, Nemai Chattoraj, 
eight miles away from . that of •Mohendro. Nemai tod Mohendro then 
took her by stages to Calcutta. Here they met a toan Surji who took them 
to the house of Lukshi, ii prostitute, who let rooms. The girl was palmed off as a 
relative of both Mohendro and Nemai, and her name was given as Shoshi. * The 
girl was found crying by a lodger, Giribala, and she then stated that her real 
name was Johura, and that she had been brought down on the pretence of 
bathing in ihe sacred Ganges ; that she had been kept confined by 
Mohendro ; and that she was married, and was not related to the two men, 
who now wanted her to Jive with a Babu. Upon hearing this story Lukshi and 
the male lodgers of the house took steps to prevent Mohendro and Nemai from 
having access to her. Mohendro then lodged a complaint at the Kumartoli Thana 
in Calcutta to the effect that a girl of his village, aged about 12, had come to, 
Calcutta with him and Nemai, in order to go to a relation of hers, and that 
[1043] Lukshi had detained her. The Police went to the house and the girl 
repeated her story to them. This led to the arrest of Mohendro and Nemai. 
The two accused and the girl wore taken before the Calcutta Magistrate, who 
directed the transfer of the case to Bankura. The accused were convicted on 
the 29th of September 1899 by the Deputy Magistrate of Bankura under 
s. 36^ of the Penal Code ol the offence of having kidnapped a minor girl from 
lawful guardianship, and sentenced each of them to two years’ rigorous 
imprisonment. 

The accused appealed to the Sessions »ludgo of Bankura, who affirmed the 
conviction, hut reduced the sentence. A rule was granted by the High Court 
against the decision of the Sessions Judge. The rule came on for hearing 
before Prinsep and STANLEY, JJ., on the 3rd of April 1900, who made the 
following J^EFERENCE TO THE FULL BENCH 

“ Nemai Chattoraj has been convicted under s. 363, Penal Code, of 
kidnapping Johura, the wife of Gopal Singii, and aged 11 or 12 years of age, 
from ihe lawful guardianship of her husband. There is no evidence that 
he was a party to the taking away of this girl under false pretences that she 
was being taken to her mother ; but there is evidence that while she was being 
taken to Calcutta (or the purposes of making her lead the life of a prostitute 
Nemai joined in promoting this purpose, and w'as one of those who took her 
to Calcutta. She was obviously a minor, which from her appearance must have 
been known to him, and there is evidence which we believe that he falsely 
ropnisenteil that she was his sister. The question arises whether he can 
properly he convicted under s. 363, Penal Code, of kidnapping from lawful 
guardianship, or whether, that offence being completed when she left the house 
and guardianship of Jiei' husband, ho cannot under any circumstances be 
convicted of that offence. 

The reported cases on this subject are conflicting. In 'Eakhal Nikari v. 
Queen- Empress, (1897) 2 G. W. N., 81, the learned J udges seem to have held that 
the offence “ was complete when the girl was actually kidnapped ” (see per 
GhoSE, J., p. 82), and ib*wmuld appear tliat they therefore considered only 
whether, on evidence that the [1044] prisoner as in this case merely promoted 
the object of the kidnapping, he could properly be convicted of abetment of 
that offence ; and the learned Judges (Ghose and TREVELYAN, JJ., RamPINI, J., 
dissenting,) held that the prisoner could not properly convicted of abetment, 
such abetment being after the commission of the offence. In Beg. v. Sarnia 
Kaundan, (1876) I. L. R., 1 Mad., 173, where the prisoner had been convicted 
under somewhat similar circumstances of abetment of kidnapping, the convio- 
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tjon wa8 aflSrmed on the ground “ so long as the process of t: king the minor 
out of the keeping df his law,ful guardian continued, the offence of kidnappiufg 
might be abetted.” ^^This case, we may observe, w^as not before the learned 
Judges who decided Rakhnl Nikari v. Quetin- Empress, (1897) 2 C. W. N., 81. 
But it was disapproved in Queen-Empress v.. Ham Dm (1896) 1. L. R., 18 AIL, 
350, no reasons being specifically given for this opinion, and it would seem 
that a similar opinion was held by the learned Judges in Queen- Empress v. 
Bam Smidar, (1896) I. L. R., 19 AIL, 109. Wo are inclined to agree witli the 
view of s. 363 taken in Beg. v. Samta Kaundan, (1876) 1. L. R., 1 Mad., 173, 
but in this conflict of opinion we feel bound to refer the matter to a Full 
Bench. On receipt of an answer to this reference wo propose to deal with 
the case on its merits.” 

1900, June 4. Babu Digamher Ckatierji (with him Babu Khetter Mohan 
^Sen) for the petitioner : — Tliero is no evidence on the record of any conspiracy 
on the part of tjie petitioner which led to the kidnapping of the girl, nor did 
he liave anything to do with the taking away of the girl from the house of 
her guardian, sod it was not till she had been kept twenty-two days away from 
her guardian that she was brought to the house of the petitioner, who then 
accomx^anied the party to Calcutta I would, therefore, submit that the 
petitioner cannot be convicted under s. 363 of the Penal Code. The case of 
Beg.v. Sam7aKaunflan,(lS76)] .L.B., 1 Mad., 173, is distinguishable. Section 360 
of the Penal Code deals with the offence of kidnapping out of British India, 
s. 361 with kidnapping from lawful guardianship, and .s. 363 provides a punish- 
ment for both those offence*?. Beg. v. Samta Kanndan, (1876) I. L. R., 1 Mad., 
173, was a case of abetting the kiiidapjang of a minor out of British India 
[ 1045 ] and the offence was not completed, but was continuous until the minor 
had loft the shores of British India, so that there could be abetment ; the kid- 
napping under s. 360 was not made out. That case, however, was not aigued 
at the bar, and has not been followed in Queen-Empress v. Bum Dct, (1896) 
I. L. R., 18 AIL, 350, and Queen- Empress v. Bam Sundar, (1896) I. L. R , 19 AIL, 
109. In Bakhal N^kart v. Queen- Empt ess, (1897) 2 C. W. N., 81, tlio judgments 
of all the three Judges are in the petitioner’s favour, although tlie question raised 
here did not arise in that case. The girl, I submit, was out of the custody of 
her lawful guardian, her liusband, eitiusr when she was taken to Ramhandhu’a 
house or else when she was taken to Mohondro’s house. It is alleged that the 
girl was taken away for the purpose of selling her in marriage or for prostitu- 
tion ; there is liowever no reference in s. 361 to the destination of the minor ; 
therefore I submit tliat the taking out of the keeping can be completed before 
the intention for which she was taken was carried out. If completion of inten- 
tion was necessary the Legislature would have provided for it in s. .163. 

Babu Snsh Chunder CUowdhry for the Crown. — The word “takes,’* 
in s. 361 of the Penal Code, is used in the sense of “removing” and that 
implies a continuous act. If the continuity is broken the Court must consider 
if the continuity is stopped by the breakage. Kidnapping is only limited by law 
to the violation of the guardian’s right. So long as the girl had a mind to 
return to her husband he would, I submit, be in 'constructive possession of 
her. It is not necessary that the guardian shoyld be in actual possession. 
Beg.v. Mycock, (1871)'12 Cox., 28 ; Beg. v. Vrince, (1875) L.R., 2Cr. Cas. Res., 
154 (168) ; Queen Y. Oozeerun, (1867) 7 W. R., Cr., 98. The taking or removal 
is a continuous act and if it culminates in an offence it is not completed until 
that offence is committed. The whole of the removal should be taken as one 
act, and therefore if any one joined at any time before the removal had been 
completed he would be guilty under s. 363. In this case [ 1046 ] until the 
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intention with which she was taken to Calcutta had been carried out the 
offence was continuous. 

• ^ Cur. adv. i)ult. 

1900, June 9th. The following judgments were delivered by the Pull 
Bench — 

Maclean, C*J. — Tlie question submitted to us by the learned Judges who 
referred this case is “ whether the petitioner can be properly convicted under 
s. 363 of the Penal Code of kidnapping from lawful guardianship, or whether, 
that offence being completed when she left the house and guardianship of her 
husband, he cannot under any circumstances be convicted of that offence.” 

The question perhaps is not very happily worded, for if the offence of 
kidnapping were completed when the girl left the house, which means I suppose 
when,— to follow the language of a. 361, — she was taken or enticed out of the 
keeping of her lawful guardian without his consent, and if, as is conceded, 
the accused had nothing to do with the actual taking or enticing out 
of the keeping of the lawful guardian, and did not appear upon the scene 
until some three weeks after the actual taking or enticing away, and that what 
he then did, — according to the finding in the reference, — was to join in taking 
her to Calcutta for the purpose of mxking her lead the life of a prostitute, I fail 
to see how the accused could be properly convicted under s. 363. But though 
the question has been so framed, the case has been argued before us upon the 
footing that the taking or enticing was not completed when the accused joined 
in taking the girl to Calcutta, and that the taking and enticing out of the 
keeping of the guardian was a continuous act, and that the accused took part 
in that continuous act, and therefore is liable to conviction under the section I 
have mentioned. 1 will deal with the case on this footing. 

Now, what is the definition of kidnapping, for we are dealing only with the 
question of whether the accused can he properly convicted of that offence ? 
Section 361 thus defines it, ** Whoever takes or entices any minor under fourteen 
years of age if a male, or under sixteen years of age if a female, or any person of 
unsound mind, out of the keeping of the lawful guardian of such minor or 
person of unsound mind, without the consent of such [1047] guardian, is said 
to kidnap such minor or person from lawful guardianship.” 

The question, in each case, must be whether the accused did or did not 
actually take or entice the boy or girl, as the case may be, out of the keeping 
of the lawful guardian without his consent. The question is one of fact, and 
must in each case be decided upon tho particular evidence of each particular 
case. The section says “ taking ” or “ enticing it does not say a word about 
detaining ” out of the keeping of the guardian, and when the Legislature 
means detaining ” it says so, as in s. 49B. U pon the facts found in the 
reference, I do not see how the accused can bo said to have taken or enticed 
the girl out of the keeping of her guardian : the act of taking was completed 
when the girl was actually taken out of tho keeping of her guardian, and in 
this'apparently, the accused had no part. Ho had nothing to dorwitb the matter 
until three weeks later. The act of taking is not, in the proper sense of the term, 
a continuous act : when once tho boy or girl has been actually taken out of the 
keeping, the act is a completed one.lf continuous, it would be difficult tosay when 
the oqntinuous taking ceased : it could only be when the hoy or girl was actually 
restored to the keeping of the guardian. But this would constitute not the 
act of “ taking ” but an act of “ detaining.” 

If for instance, I have a watch which I keep in my pocket, and some light- 
fingered, but not too honest, personage takes tfiat watch ou): of my pocket, the 
moment he has actually abstracted that watch he has taken it out of my keeping. 


ma. 
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but it would be a strange thing to say that if one month afterwards, some light- 
fingered friend of hi» joins him in taking this watch to a pawnbroker, the latter 
personage can properly be said to have taken the watgh out of my keeping. Ho 
had nothing to do with the4}aking. No doubt in the case I have put of a watch, 
the act, if dishonestly done, amounts to stealing : in the case of a minor taken 
from the keeping of a lawful guardian it is called kidnapping. 

With regard to the suggestion that, when the accused joined in the journey 
to Calcutta, the girl was still in the constructive keeping of her husband, 
there is nothing in the English cases cited which go that length. 1 do not see 
bow she can be properly said to be within his constructive keeping, when she 
was taken from his actual keeping some three weeks previously. 

[1048] I propose to deal very shortly with the cases cited. The case of 
Reg. V. Sarnia Kaundan^ (1876) I. L. E., 1 Mad., 173, was a case of kidnapping 
jovit of British India, and as, when the accused intervened, the boy had not 
been actually taken out of British India, the process of “ taking was regarded 
as still going on, or continuing, and as the accused took part in it, it was held 
that his case was within the section. That case does not clash with the view 

1 have expressed above, whilst the cases in the Allahabad High Court referred 
to in the reference tend to support it. 

I do not regard the case of Rakhal Nikari v. Queen- Empress, (1897) 

2 C. W. N., 81, as an authority one way or the other, for the point now under 
discussion was not then raised : though there is, of course, the dictum of 
Mr. Justice Ghose which accords with my own view. In my opinion then, 
the question submitted to us ought to be answered in the negative. 

I am disposed to agree with Mr. Justice Rampini in doubting whether any 
case for a Full Bench reference properly arose in this case : but, be that as it 
may, as the matter has been referred, I think we were bound to express our 
opinion upon it. 

With this expression of opinion 1 would remit the case to the Bench 
taking the criminal cases, which T think we have every power to do under 
Rule 5 of Chapter 5 of the Appellate Rules and Orders. 

Prineep, J. — This case was referred to a Full Bench by the Bench deal- 
ing with the criminal business of the High Court, consisting of myself and 
Stanley, J, The facts showing the point referred are clearly stated to be 
whether the appellant who did not join in the kidnapping but joined in promot- 
ing the purpose of the kidnapping from lawful guardianship can be convicted of 
that ollence or whether that offence being completed when the woman left the 
house and guardianship of her husband, the appellant cannot, under any 
oiroum stances, be convicted of that offence. 

The reason for the reference to the Full Bench is stated to be that the 
judgment of this Court in Bakhal Nikari v. Queen-Empress, (1897) 2 C. W. N., 
81, is in this respect opposed to that of the Madras High Court in Beg. v. Sarnia 
Kaundan, (1876J*t.’L. E., 1 Mad., 173, in which we were inclined to agree.* 

[1049] It was with some surprise that I heard the pleader who pressed 
us to follow Bakhal Nikari v. Queen- Empress, (1897)^ 2 C. W. N., 81, contend 
before this Full Bench that that case was not in point, and that it did not 
decide the matter referred, for on that ground obviously this reference should 
not have been made. As some of my learned colleagues have also expressed 
that opinion, it becomes my duty to state why Stanley, J., and I referred 
this case. 

The point under oonsider&tion in that case was whether the appellant 
under findings of fact exactly similar to those in the present case could properly 
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be convicted of abetment ; und it was held by TREVELYAN and Ghose, JJ., 
Eampini, <]., dissenting, that he could not. The case started on the assumption 
that the kidnapping " was complete " when the girl wa8 kidnapped.” Those 
are the words of Ghose, J., and it«was because that opinion had been expressed 
without dissent on the part of the other ^ Judges that we held that this view of 
the law was contrary to that expressed in' Beg. v. Sarnia Kaundan, (1876) 
I. L. E., 1 Mad., 173. • We noticed that that case had not been before those 
learned Judges, but still we considered, and I maintain justly considered, that 
the point now referred had been considered and determined. The learned Judges, 
Trevelyan and Ghosp:, JJ., who decided that case held that the prisoner 
was an accessory after the fact and not an abettor and that therefore he was 
not liable to punishment. If they had not held that the offence had been 
completed and that it was not continuing they could not have come to that con- 
clusion. 1 therefore still venture to think that there were ample grounds for 
this conclusion on our part. If it is now otherwise held I can only say that 
we were misled by the terms of the judgment of GHOSE, J., hy the result of 
that case, and by the arguments of the pleader who has now taken the very 
unusual course of expressing the contrary view of that judgment. 

I am satisfied with the opinion expressed by my Lord the Chief Justice 
that the offence of kidnapping from lawful guardianship is complete when the 
woman is actually taken from lawful guardianship, and that it is noi an offence 
continuing so long as she is kept out of such guardianship. 

[1050] The result in this case will be that the appellant must be acquitted 
of that offence though he afterwards actively promoted the purpose of the 
kidnapping, and that unless he can properly be convicted under s. 368, Penal 
Code, he will he released, I venture to think that the law is defective in such 
a result. 

The case will now be returned to the Criminal Bench for final determina- 
tion whether on the evidence the appellant can be properly convicted of any 
other offence. 

Ghose, J. — The petitioner, Nemai Chattoraj, ha.s been convicted under 
s. 363 of the Indian Penal Code, i.e., for kidnapping a girl under 16 years of 
age from the lawful guardianship of her husband. 

It is stated by the learned Judges, who have referred this case to the Full 
Bench, in their referring order, that there is no evidence that the petitioner 
“ was a party to the taking away of the girl under false pretences that she 
was being taken to her mother, but there is evidence that while she was being 
taken to Calcutta for the purpose of making her lead the life of a prostitute 
Nemai joined in promoting this purpose and was one of those who took her to 
Calcutta : ” or in other words, as I understand it, that there is no evidence that 
he took any part, either directly or indirectly, in the taking or enticing away 
the girl, but that he afterwards helped the person or persons who had enticed 
her away, in removing her to Calcutta for the purpose, of prostitution. 
Section 361 of the Indian Penal Code, which defines the offence of kidnapping, 
says : “ Whoever takes or entices any minor under 14 years of ago if a male 
or under 16 years of age if a female or any person of unsound mind out of the 
keeping of the lawful guardian of such minor or person of unsound mind 
withqut the consent of such guardian is said to kidnap.such minor or person 
from lawful guardianship. 

It y^ill be observed that the essence of the offence oonsists in taking or 
enticing away, and not in keeping the minor after such talking or enticement ; so 
that the offence would be committed when the itiinor is actually taken or enticed 
away from the keeping of the guardian. I do not mean here to say that 
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.the offence is necessarily committed when the minor steps out of the threshold 
[ 1051 ] of the guardian ; for her absence maybe temporary, and may be capable 
of explanation. But so soon as she is fairly out of the control of her guardian, 
the offence, I take it, i^cemmitted, and I should think it is then complete. 

.The question, 'however, tfiat^hasheon put before the Full Bench is, whether 
in this case the petitibner “ can properly be convicted under s. 363 of the 
Penal Code, of kidnapping from lawful guardianship, or whetluir, that offence 
being completed when she left the house and guardianship of lier husband, ho 
cannot under any circumstances be convicted of that offence.” This question, 
as I understand it, presupposes that the girl did leave the guardianship of her 
husband before the petitioner had anything to do with her ; and if that ho so, 
the only matter for consideration is whether the act of the petitioner in joining 
the principal offender or offenders subsequent to the kidnapping of the girl in 
promoting the purpose of taking her to Calcutta, makes him guilty of the 

off ence cf kidnapping, as defined in s. 361. 

• « 

The learned Judges in referring this case to the Full Bench have relied 
upon tho decision of the Madras High Court in the case of Reg. v. Samia 
Kaundan^ (1876) I. L. R., 1 Mad.. 173, whore that Court in the course of their 
judgment, observed : “ So long as tho process of taking the minor out of the 
keeping of the lawful guardian continued, the offence of kidnapping might be 
abetted.” 

This proposition taken by itself would seem to involve the question, when 
was tho taking away out of tho keeping of the lawful guardian complete. 
According to tho view of facts in this case, as accepted by tho learned Judges 
who have referred this case, the taking away out of tho guardianship of the 
husband was complete before the petitioner joined the principal offenders in 
taking the girl to Calcutta ; and in this view of tho matter it follows that 
he could not have abetted the offence of kidnapping the girl. 

Referring, however, to the judgment of the Magistrate which gives the 
facts upon which the question before the Full Bench arises — facts which have 
not been contested by the learned Vakil for the Crown — what occurred was this : 
one Rajani who appears [ 1052 ] to be son of the i)riest of the husband’s family, 
promised the girl that he would take her to her mother ; that one evening she 
was taken away not however to her mother’s house, but to the house of Rajani’s 
father Ramhundhu, and here she was kept for two days and then one Mohendro 
came and took her away to his own house and kept her there for 20 days, and 
subsequently clandestinely removed her to the house of the petitioner, and from 
that house the petitioner and Mohendro took her through different places to 
Calcutta. And wo have been informed by tho learned Vakil for the petitioner 
that it appears on tho record that Rambundhu’s house is a mile distant from 
the house of the girl’s husband, and Nemai’s house is about 8 miles from 
Mohendro’s. . 

Upon these facts, when was the taking away complete ? It may be taken 
to have been complete either when she was taken to Rarabundhu’s house or to 
Mohendro’s house. At any rate “ the process of staking the minor out of the 
keeping” of the guardian was complete when sh^ was taken from Rambundhu’a 
to Mohendio's bousb, and there kept for 20 days together, without being allowed 
to go back to her husband’s or to her mother’s. If the taking away was then 
complete, I fail to see how, subsequent thereto, the petitioner could *have com- 
mitted the offence of kidnaijping, wiien the girl was taken over to his house. 
What the petitioner did when she was taken by Mohendro to his house had 
evidently no connection with, or bearing upon the matter of taking or enticing 
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atvay from the guardianship of her husband. His acts and oonduot might, 
possibly bring him within the provisions of s. 368 of the Indian Penal Code, 
but he cannot be brought. with in 8.*363, unless there is S 9 tne evidence (and it 
IB conceded there is none) showing lhat it was at hia instigation that the girl 
was kidnapped. * 

The case of Beg, v. Sarnia Kaundan, (1876) I. L. R*., 1 Mad., 173, was one 
where the offence was an attempt at kidnapping a boy out of British India as 
defined in s. 360. The accused knowing that the boy had left home without the 
consent of his parents, at the instigation of another person, undertook to carry 
him to Kandy in Ceylon, and had proceeded on the way as far as Trichinopoly 
where [1083J he was arrested. The learned Judges of the Madras High Court 
held that the offence committed by the accused was one which fell under s. 363, 
read with s. 116, of the Indian Penal Code. It will be observed that s. 363 
refers to two distinct offences : (1) kidnapping a person from British India 
without that person’s consent or of some person legally authorized to consent on 
his behalf as defined in s. 360, and (2) kidnapping out*of lawful guardianship 
as defined in s. 361 ; and that being so, the conclusion arrived at by the 
Madras High Court would seem to mo to be correct. The learned Judges, 
however, in the course of their judgment made certain observations to which I 
have already referred. If these observations are read by the light of the facts 
of the case and the conclusion arrived at by the Court, there is no ground to 
take exception thereto ; for until the minor was taken out of British India, the 
attempt to commit the offence was being made. It was thus a continuous 
offence, and the offender was therefore liable to be punished for the first of the 
two offences mentioned in s, 363, read with s. 116, Indian Penal Code. But 
suppose the minor was actually taken out of British India, could it be said 
that any person, who joined the kidnapper in Ceylon and removed the boy 
from place to place or kept him in his possession, would be guilty of the offence 
of kidnapping out of British India, as defined in s. 360 ? I apprehend not ; 
for the offence was complete when the minor was put out of. British India. 
The whole question in a case like this is, when was the offence complete. If 
however the observation of the learned Judges in the Madras case bo taken as 
applicable not only to a case of kidnapping out of British India, as defined in 
8. 360, but also to the case of kidnapping, as defined in s. 361, 1 am bound to 
say that 1 am unable to agree with them ; and I observe that the case has been 
dissented from in two cases in Allahabad, QmeU’ Empress v. Bam Dei, (1896) 

I. L. R., 18 All., 350, and Queen-Empress v. Bam Sundar, (1896) I. L. R., 
19 AU.. 109. 

It has, hov.over, been argued by the learned Vakil for the Crown, that the 
girl must be taken to have been in the constructive possession of her guardian 
even after she was removed from [1054] Mohondro’s house to the petitioner's 
house, and that such constructive possession continued until the purpose which 
the prjncipal offender had in view was completed, namely, until* she was. taken 
to Calcutta, and therefore the off’enco was a continuing one. I' need hardly 
observe that the facts accepted by the learned Judges who referred this case to 
the Full Bench are contradictpry to this argument ; and I cannot understand how 
the girl could possibly be under the constructive keeping of her guardian, when 
she was fjut out of bis control by the acts and conduct of the principal offender, 
Mobendro, or Rajani. whoever he may be. Another argument that has been 
advanced on behalf of the Crown is that the intention of the girl to return, or 
not to return, to her husband is an element in the consideration of the question 
whether she was not, notwithstanding her removal from her Husband’s house, 
in his constructive possession. I cannot find any warrant for this construction ; * 
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%nd I need hardly Bay that s. 361 of the Indian Penal Oode does not 
contemplate such considerations. 

If the offence, notwithstanding the removal of the girl from the keeping of 
the guardian, be regarded‘as continuous, h'ow long is this to continue ? It 
might, according to the contention, on the other side, continue for years together, 
and any person who might have anything to do with the minor during this 
long interval of time in keeping her out of the way, or in his possession, would 
be punishable under s. 363 ; and this could not obviously be maintained. 

Reference was also made, by way of analogy, to the offence of breach of 
trust; and it has been said that in the same way that such an offence is con- 
tinuous, the offence of kidnapping should also be taken to be continuous. But 
it will be observed, referring to the definition of criminal breach of trust (s. 105), 
^the offence is committed by the misappropriation, conversion, or disposal of 
*the property by the person who has the custody thereof ; and assuming that the 
retention of the.property after such conversion would make the offence con- 
tinuous (which may be doubted) the argument could not apply to any third 
person, to whom the offender might make over the property after conversion 
unless he abetted the commission of the offence itself. 

[loss] Before I conclude I have one word to say about the case of Bakhal 
Ntkari v. Queen- Empress ^ (1897) 2 C. W. N., 81, referred to in the referring 
order. The question that was argued at the bar in that case was whether the 
acts and conduct of the petitioner, subsequent to the enticement of the girl out 
of the keeping of her lawful guardian, wore such as would be sufficient to shew 
that be instigated the said enticement, and thereby committed the offence of 
abetment of kidnapping under s. 363. That was the question upon which 
Rampini, J., and I disagreed, and which was eventually settled by the judgment 
of Tbevelyan, J. In that case, the proposition, which I thought to be well 
understood, that the offence of kidnapping was complete when the girl was 
enticed away, was not questioned, and so both TREVELYAN, J., and myself in 
the course of our respective judgments remarked, and I had no doubt, that the 
offence was complete when the girl was actually kidnapped. And that is the 
view which we ought now to adopt. 

For these reasons I agree with the learned Chief Justice in holding that 
the petitioner is not guilty of the offence of kidnapping under s. 363, Indian 
Penal Code. 

Rampini, J. — This is a reference under Rule 5, Chapter V of the rules of 
this Court, in which the question propounded is whether an accused person 
who, after a minor had been removed from the house of her lawful guardian, 
joined in taking her to Calcutta for the purpose of making her there lead the 
life of a prostitute, “ can be convicted under s. 363, Penal Code, of kidnapping 
from lawful guardianship, or whether, that offence being completed when 
she left the boqse and guardianship of her husband, he cannot under any 
circumstances be convicted of that offence.” 

The learned Judges who make this reference poipt out that in the case of 
Beg. V. Sarnia Kaundan, (1876) I. L. R.. 1 Mad.^ 173, it has been said that 
so long as the process of taking the minor out of keeping of his lawful 
guardian is continued, the offence of kidnapping may be abetted.’* On the 
other hand, the Allahabad High Court in Queen-Empress v. Bam Dei., (1896) 

I. L. Rm 18 All., 360, has disapproved of this ruling, and in Queen- 
Empress v. Bam Su'ndar, (1896)' I. L. E . 19 All., 109, has apparently been of 
a [ 1066 ] contrary opinion. Further, in the case of Bakhal Nikari v. Queen- 
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ilmpress, (1897) 2 0. W. N., 81, decided by this Court, it has been said by 
G*huse, J., that the offence of kidnapping is complete *when the minor is 
actually kidnapped. . * • • 

• • 

I would say in the first) place, that 1 feel doubts pis to whether this 
reference has been regularly made. Kule 1 of Chapter V of the Buies of this 
Court prescribes that a Division Bench is at liberty to refer a case to a Pull 
Bench whenever it differs upon a point of law from another Division Bench of 
this Court. But the remark of Ghose, J., above cited, appears to me to be the 
opinion of an individual Judge. TreveiA’AN, J., though he may have held this 
opinion, did not express it in so many words, and I, too, who was a party to the 
decision of that case, expressed no such opinion. Moreover, even if TREVELYAN, 
J., did join Ghose, J., in expressing such an opinion, it was an obiter dictum ; 
for the question when the offence of kidnapping is complete was never decided 
in that case. It could not be decided, for it was never raised or argued, af 
least before Ghose, J., and myself. It therefore seems to rne that there is 
no decision of any Bench of this Court from which t*he Judges who referred 
this case could differ. There are no doubt conflicting decisions of the Madras 
and Allahabad Courts on the subject, but these do not appear to me to justify 
a reference. 

But if it be necessary for me to answer the question which forms the 
subject of this reference, then I would say that I do not think that the offence 
of kidnapping under s. 363 is necessarily or in all cases complete as soon as 
the minor is removed from the house of the guardian. It may or may not be 
complete at this time. When the act of kidnapping is complete it would appear 
to me to be a question of fact to bo determined according to the circumstances of 
each case. In this case whether the conviction under s. 363, Penal Code, of the 
applicant for revision can be upheld, will depend upon whether, when ho joined 
in promoting the purpose of the other accused, the minor was or was not com- 
pletely beyond the control of her lawful guardian, which is a question of fact. If 
she was so beyond his control the conviction of the applicant is without doubt 
bad. But I cannot consider that she would necessarily bo beyond his control, or 
that [1057] the offence of kidnapping her must be complete, as soon as she was 
removed from or left his house. In short, the words “ taking or enticing a 
minor out of the keeping of the lawful guardian of such minor ’* in s. 361 
should, I think, be interpreted in a somewhat elastic manner, very much in 
accordance with the English law on the subject as laid down in the cases of 
Beg, V. (1864) 4F.&F.,59; Beg. v. Bobins, (1844) 1 0. & K., 456, and 
Beg. V. Mankletow, (1853) Dears. C. C., 159. In the first of these cases, it has 
been held that it is not necessary for a conviction of kidnapping that the 
prisoner should he present, when the minor quits its house with the intention 
of abandoning it. In the second, the defendant was convicted under the 
statute, though all he had done was at the minor’s request to place a ladder 
un^er a window by which she descended to him. In the third case, a girl left 
her house alone by a preconcerted arrangement with the prisoher and went to 
a place appointed, where she was met by him and they then went off together. 
The prisoner was nevertheless convicted of kidnapping The provisions of 
s. 363, Penal Code, should, ip my opinion, be similarly interpreted and a person 
may^ I think, be properly convicted of kidnapping from lawful guardianship, 
though he may not take part in the actual removal of the minor from the 
guardiawn’s house, though the minor may come to him of his or her own accord, 
and though the acts which render him amenable to t|ie provisions of s. 363, 
Penal Code, are committed subsequently to that event, but’ before the minor ie 
completely beyond the direct or constructive keeping of the guardian. 
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, I say nothing with regard to the facts of the present case, or as to the 
sufficiency or otherwise of the evidence for the conviction of the applicant, for 
that evidence has not been* laid beforo us; and I understand the case is to be 
remitted to the referring Judges for disposal. 

_ Handley, J.— The question referred to the Full Bench is “ whether Nemai 
Chattoraj can be properly convicted under s. 363 of the Indian Penal Code of 
kidnapping one Johura, a minor, from the lawful guardianship of her husband 
Gopal Singh.” 

[ 1088 ] The facts, as found by the Deputy Magistrate of Bankura who 
originally tried the case and admitted by the learned pleader, who appeared 
for the Crown, are, that Johura on or about the 20th July 1899 was taken by 
one Eajani to the house of his father, Kambandhu, a priest ; she remained 
there for two days and then one Mohondro took her away to his house and 
kept her there for twenty days. At the end of that period, Mohendro, one 
night, removed her to the house of Neraai Chattoraj. This is the first appear- 
ance of Nemai Chattoraj on the scone, twenty-two days after the removal of 
Johura from her husband’s house ; there is no evidence whatever before us bo 
connect Nemai Chattoraj with Johura until twenty- two days after she had left 
or had been taken away from her husband’s house. “ Kidnapping from lawful 
guardianship ” is defined in the Indian Penal Code as “ taking or enticing away 
any minor out of the keeping of the lawful guardian of such minor without the 
consent of such guardian.” The words used are quite clear and explicit, 
“taking or enticing away.” There is no mention of “detaining.” Can it be 
said that a man takes or entices a wav a minor from the lawful guardianship 
of her husband when it is found on the evidence that his first connection with 
the minor is twenty-two days after she has left or has been taken away from 
her husband’s house? It seems to mo that the answer must be in the nega- 
tive. My opinion on the question referred to us is that Neraai Chattoraj 
cannot be convicted under s, 363 of the Indian Penal Code of kidnapping 
Johura from the lawful guardianship of her husband. I think it unnecessary 
for me to say more or to discuss the cases that have been cited before us as 
they have been fully dealt with in the judgments that have been already 
delivered. 

D. S. 


NOTES. 

[ Kidnapping is not a continuing offence, and there can be no abetment of it once the 
minor ba<f been completely taken out of the keeping of the guardian : — (1900) 27 Cal., 1041 ; 
(1903) 26 All., 197 ; (1902) 26 Mad., 454 ; (1912) 18 I. 0., 653 (Oudh) ; (1904) P. B., 13 Cr.; 
(1911) 9 I. C., 611 (Punjab). ] 
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Accident — 

Loaa by. Soe'CAURIGRfi ACT. 

Accomplice — 

See Penal Code, s. ‘iis. 

Wrongful co7ifinement — E. xt or tion— Money lent in ordinary course of business to pay 
amount extorted — Jjcnder — Penal Code (Act XLV of 18Clb), ss. 213, 342 and 384. 

The Hocused, a Sub-lnspccLor of Police, arrested one J, wrongfully confined him, 
and extorted from him Rs. 200 under a threat that he, the. accuHcd, would not 
release J, unless the money were. paid. This money was paid on lliis account by 
P, a monoy-lcndor, who lent J the innncy for this purpose. Accused was convict- 
ed under ss. 342 and 384 of the Penal Oodc. In appeal the Sessions Judge held 
that P was not an accomplice, and having considered his evidence accordingly 
dismissed the appeal. Held, that it was sufhciently shown that the money wai- 
not voluntarily given ; that it was given by J to obtain his redease from Police 
custody, in which lie was detained on no reasonable or sullicient ground ; and it 
was extorted, because the Sub-lnspocior refused to release J, as he was bound to 
do, unless he ware paid that money. Held also that P paying such money under 

. such circum.stancos could not be regarded as an accomplice oi the Suh-Inspecti'r 
in such misconduct. 

AKHOY Kumar CHUCKRRHUTTYr. J \(iAT CHUNDER CH (TCKERIiUTTY. XXVIl 925 

Aooount — 

Adjustment of, tvhelher necessary. See CONTRlJiU'l ION, SUIT FOR. 

Agreement to pay on, when settled. See JURISDICTION. 

Decree for toiiidtng up and for. See F'ARTNKRSHIP. 

Right of infant to an. See HINDU Haw, Joint Family. 

Suit for. Sec LANDLORD AND 'PKNANT. 

Aooount-books — 

Admissibility of, in evidence. Sec KVIDENC’K ACT, s 34. 

Aooounts— 

See MORTUAUE. 

General falsificqtio7i of. See I*ENAL CODE, S. 477.A 

Liability of licensed vendor for keeping incorrect. Sec OPIUM ACT, SS. 5 AND 9, 

Acoretion — . * ’ • 

See Onus op Proof. 

Ownership of alluvial land, again formed after d*luvion — Houh^nce of the identity of 
the sites — Thak and survey maps. Riparian owners diifputed the right of property 
in plots of alluvial land formed by the action of ^he current at a place where 
similar land within a revenue niehal bounded on one side by a river, had been 
carried away by diluvion some years before. The claimants in these three separate 
suits, each claiming possession, had title as samindars to the formerly existing 
plots. The new formations now clainced were alleged to have been thrown ^ip on 
the sites of the former plots, and to be part of the claimants* several estates. 

These estates were represented in a thakbast map, made before the diluvion, and 
showing what had been mapped as the boundary lines. On the re-appearance of 
the laud a survey map was made. Between this and the thak map there were 
disciepanoies as to the boun&ry lines. There wore also differences between the 
thak and the state of the locality ag existing when , for the purposes bf this 8Ui%) 
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JLooretion — (contihued.) 

alooal investigation was made by an 'Amin appointed by the Court of Fir^t 
Instance. Held, that it was not a necessary part of the olaiipftntB* oases that there 
should be a complete agreement between the above maps, or that the thak should 
be shown to accurately represent the former plots. To ascertain the precise 
boundaries would r^uire more accuracy than could be well expected in a thak 
map ; and the identity of the sites of the re-formed plots with those of the plots 
formerly existing had, in the judgment of their Lordships, been established by 
evidence reasonably sufficient. 

Monmohini Debi V. Watson & Co ... ... . . ... XXVII . 336 

To parent estate. Assessment of rent in respect of. See LANDLORD AND TENANT. 

Aocased— 

See Security fob good Behaviour. 

Want of notice to. See CHARGE. 

Aooused Person - 

Prejudice to. See ATTEMPT TO COMMIT OFFENCE. 

Bight of, fa transfer of case. See MAGISTRATE, JURISDICTION OF. 

Statement of. Sec EVIDENCE. 

Acknowledgment of Debt— 

See JURISDICTION : LIMITATION ACT, S. 19. 

Acknowledgment of Title — 

See LIMITATION ACT, 1659, S. 1, CL. 15. 

Acquiescence- 

See Settlement. 

Acquittal- 

See PENAL CODE, S. 477 A. 

Act— 

XXXII of 1839. See INTEREST ACT. 

IX of 1847. See LANDLORD AND TENANT. 

XI of 1865, 8. 1. See LANDLORD AND TENANT. 

XXVIII of 1865. See INTEREST ACT. 

XXXI of 1856. See LANDLORD AND TENANT. 

XL of 1858. See LIMITATION ACT, S. 19. 

VIII of 1869. See CIVIL PROCEDURE CODE, 1869. 

X of 1869. See LANDLORD AND TENANT. 

XI of 1869— 

s. 13. See LiS PENDENS. 

S. 28. See PUBLIC DEMANDS RECOVERY ACT. 

BS. 28, 36 and 37. See SALE FOR ARREARS OF REVENUE. 

B. 37. Sec ASSAM LAND AND REVENUE REGULATION. 

S. 64. See LTS PENDENS. 

XIII of 1859. See WORKMAN'S BREACH OF CONTRACT ACT. 

XIV of 1859. See LIMITATION ACT, 1859. 

XXII of 1860. See CHITTAGONG ACT. 

XLV of 1860. See PENAL CODE. 

V of 1861. See POLICE ACT. 

Ill pf 1865. See CARRIERS ACT. 

X of 1865. See SUCCESSION A CT. 

I of 1869. See Oudh estates Act. 

IN o\\«5S. kOT. 

VII of 1870. See COUNT FEES A CT. 

Hi Of J&rL if&C LUfUTATlON A fT, i&rf 

r of 1872. See EVIDENCE ACT. . 

IX of 1872. See CONTRACT ACT. 

X of 1873. See OATHS ACT. 

II of 1874. See ADMINISTRATOR-GBNEBAL’6 ACT. 

XIV of 1874. See REVISION. 

XVII of 1876. See OUDH LAND REVENUE ACT. • 

I of 1877. See BPKCIFIC RELIEF ACT. 

III of 1877. See REGISTRATION AOT. 

XV of 1877. See LIMITATION ACT. 

?878. See OPIUM AOT. 
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VII 0^1878. See FQBEBT ACT. • 

XI of 1878. See ARMS AC^. , 

I of 1879. Bee STAMP ACT. . 

XVIII of 1879. Sm Legal Practitioners* act. 

V of 1881. See PROBATE AND ADMINISTRATION ACT. 

XVIII of 1881. See CENTRAL PROVINCES LAND REVENUE ACT . 

IV of 1882. See TRANSFER OP PROPERTY ACT. 

VI of 1882. Sec COMPANIES ACT. 

XIV of 1882. See CIVIL PROCEDURE CODE. 

XV of 1882. Bee SMALL CAUSE COURT (PRESIDENCY TOWNS) ACT. 

VIII of 1865. See BENGAL TENANCY ACT. 

II of 1886. See INCOME TAX ACT. 

XXII of 1886. See OUDH RENT ACT. 

IX of 1887. See PROVINCIAL SMALL CAUSE COURTS ACT. 

XII of 1887. See BENGAL, N.-W.P. AND ASSAM CIVIL COURTS’ ACT. 

VII of 1888. See CIVIL PROCEDURE CODE AMENDMENT ACT, 1888. 

IV of 1889. Sec MERCHANDISE MARKS ACT. 

VII of 3889. *See SUCCESSION CERTIFICATE ACT. 

XI of 1889. See LOWER BURMA COURTS ACT. 

VIII of 1890. See GUARDIANS AND WARDS ACT. 

I of 1891. See CATTLE TRESPASS ACT. 

III of 1891. See EVIDENCE ACT AMENDMENT ACT. 

I of 1894. See Land ACQUISITION ACT, 1894. 

V of 1894. See CIVIL PROCEDURE CODE AMENDMENT ACT, 1894. 

VIII of 1895. See POLICE ACT AMENDMENT ACT, 1896. 

XI of 1896. See LEGAL PRACTITIONERS* ACT, S. 13. 

VIII of 1897. See REFORMATORY SCHOOLS ACT. 

V of 1898. See CRIMINAL PROCEDURE CODE, 1898. 

XI of 1899. See COURT FEES AMENDMENT ACT, 1899. 

Administration— 

LetUra of. See PROBATE AND ADMINISTRATION ACT, S. 40. 

Suit for. See JURISDICTION. 

Administrator-Oeneral’s Aot— 

II of 1874, s. 12. See LETTERS OF ADMINISTRATION. 

Administrator of Estate— 

See APPEAL. 

Adoption- 

See HINDU Law, ADOPTION. 

Suit for immoveable property on declaration of invalidUy of. See LIMITATION 
ACT, ART, 118. 

Admission— 

Withdra^oal of. See OUDH ESTATES ACT. 

Adverse Possession— 

See Limitation act, art. 144. 

AflSdavit— 

Sufficiency of. See Summons, Service of. 

l<e— 

Evidence of. See REFORMATORY SCHOOLS ACT. 

Agency— 

Termination of. See JURISDICTION. 

Agent— 

Authority of. See PRINCIPAL AND AGENT. • 

Authorized to sign for principal. Liability of. See STAMP ACT, S. 58. 

Agents— 

Accounting. Bee JURISDICTION. 

Agreement — 

As to costs hetuoeen^attomey and ciient. See Practice. 

As to shares in partnership. Sec ONUS OF PROOF. 

Betumn members of family. Bee DECREE. 

To pay, us per accou/nt. See JuiftSDlCTiON. 

' TO pay eortain sum to defend suit. Seo^GOMPBOMlSE OF SUIT* . 
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Alienation— 

Seo Hindu L^w, Alienation. • 

During attachment. See ATTACHMENT^ 

Involuntary. See LiH PENDENS. 

Alimony— 

Pendente lite, Application for, Sie PHACTICK. 

Amin— 


Local investigation by. Seo MESNE PROFITS. 

Report of. Evidence after. Soe MESNE Profits. 

Appeal — 

Sue CIVIL Procedure Code, s. 244. 

Aadinq parties on. See CIVIL PrOCEDURK CODE, S. 661 : PARTIES. 

Alteration of sentence on. See SENTENCE. 

Appeal front order — Civil Procedure Code (Act .S.1V of 18S2), ss. 57, 68‘2, 588, 589 
— Returning plaint to he presented to ifte proper Court — Order under Civil Proce- 
dure Code, s. 582. Where an order Ip made by the lower Court of Appeal retiirn- 
)ng a plaint under s. 57 of the Civil Procedure Code, by virtue of the powers 
conferred o?i it by .s. 582, an appeal lies to the High Court under s. 589. Section 
588 does not prohibit such appcil. Bindeshri Chanbey v. Nandn distinguished. 

GOOR BUX SAHOO V. RlIM liAL BENKA ... ... ... XXVI 276 

Civil Procedure Code (Act XiFo/ 188‘2), ss. 2, ‘232, 244, cl. (c ) — Civil Procedure 
Code Amendment Act (VII of IH88) — Application by transferee from legal represen- 
tative of decree-holder —Queslion relating to eorectUton, discharge, satisfaction or 
stay of execution of decree — Parties to suit — IjcgnL Representative— Meaning of the 
terms ''transferee and "representative" — Decfce — Administtntor of estate. 

Any ptM’sori w’ho, at the time of the execution of a decrcio, is a traiisf^^rcc within the 
incatiing of s. 23‘2 of the Code of Civil Procedure is a reprosen tative of the decree- 
holder within the meaning of s. 244, cl. (c), of the Code ; and the term 
tatives in that section includes subsequent transferees as well as those who 
purchased directly from the person who obtained the decree. An order of a Court 
executing a decree detormming whether an alleged transferee from a decree-holder 
or from his legal representative is or is not the representative of the dccree-holdcc 
within the meaning of s. 244, cl. (c) of the Code of Civil Procedure, is an order 
under that section and therefore a decree, and an appeal lits from such order. 

Dwar Bulcsh Sircar v. Fatik Jali and Badri Raimin v. Jni Ktshen Das followed. 
GANOA Das Seal v. Yakud Alt Dobashi ... ... ... XXVII 670 

Companies Act (VT of lf^S'2}, s. bS— Appeal in a case where no issue as to title is 
raised. An appeal lies from an order passed under s. 68 of the Indian Companies 
Act (VI of 1882), although uo issue has been directed upon a question of title. 

AMRITA LAL GH08E r. SHRISH CHUNDER CROWDIIRY ... ... XXVI 944 

Dismissal of. Sec COSTS. 

Filing Paper Books for. See PRACTICE. 

Memorandum of, Time of presentation of. See PAUPER SUIT. 

Order amending sale -certificate— Order granting application for review of order — 

Civil Procedure Code ( Act XIV of 1882), s. 244 — Question relating to execution of 
decice. No appeal lies from an order granting an ai)pli(;ation for the amendment 
of u sale-certificate. Bhimal Das v. Ganesha Kvei approved. 

BUJHA Roy v. Ram Kumar Pershad ... ... ... XXVI 629 

(At der permitting withdrnival of a .suit — A f)2^al from order setting aside the order 'of 
withdrawal and dismissing the suit— Civil Procedure Code (ActXlVoflHBT), 
ss. 2, 373 and 688. An order under s. 378 of the Civil Procedure Code giving 
permissicii to withdraw a suit with liberty to bring a fresh one is not a “ decree ” 
within the meaning of s. 2 bf the Code, and is not appe^ilable. If, however, such 
an order is appealed from aii/l the lower Appellate Court sets aside the order 
and dismisses the suit, then the order of the lower Appellate Cohrt is a “ decree’* 
within the meaning of s. 2 of the Code, and is appealable. Jogodindro Nath v. 

Sarut Sunduri Debi followcsd. 

^ ABDUL HOSSBIN V. KaSI SAHU ... ... ... ... XXVII 363 

Order refusing to ame^id a clerical error in the ftrm of probate — Probate and 
Administration Act (V of 1881), s, SG—Successiun Act (X o/ 1865), 9 . 263 — Exercise 
of power of High Court under s, 622 of the Civil Procedure Codfi, 1882, when there 
is no oppeaL Where there was a clerical error in the form of probate granted, 
a|ad the Judicial Commissioner refused to amend it on the ground that the probate 
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Appeal — (cimtintiedy) 

was grj|<nled by his p^dccc.ssor, it was held that though there wa.s no appeal from 
such an order cither under ^ 86 of the Probate and Administration Act (V of 1881) 
or s. 263 of the Succession Act (X of 1865), yet the High Court might deal with 
the case under s. 622 of the Civih Procedure Code, and set aside the order. 
Kheitramoni Dasi v. Shyama Churn Kundu followed. 

Gerindra Kumar Das Gupta u. Rajeswari Roy ... ... xxvil 5 

Order refusitvq to set aside award — Letters Patent^ High Courts 1865, cl. 16 — Code 
of Civil Procedure (Act XIV of 1882), ss. 2, 588. An order made by a Judge of the 
High Court in the exercise of original Civil Jurisdiction refusing to set aside an 
award is a “ judgment ” within the meaning of cl. 15 of the Jjctters Patent of the 
High Court ; and an appeal, therefore, lies from such an order to the High Court 
in its appellate jurisdiction. Such an appeal is not restricted by s. 588 of the 
Code of Civil Procedure. Hurrisk Chunder 'Jhowdhry v. Kah Sunderi Debi 
referred to. 

• Toolsee Money Dassre d . Sudrvi Dassee ... ... ... XXVI 361 

Order rejecting an ayplication for restoy huj to the file an applicaticn to set aside n sale 
in execution of * a deci ee-~C Lvil Procedure Code (XIV of 1882), ss. 311, 588 (8)— 
Execution proceedings— Dismissal for default. Nt) appeal lies from an order reject- 
ing an application to restore to the file an application to set aside a sale under 
s. 31 1 of the Civil Procedure Code, which has been dismissed for default. 

Suja Uddinv. Reazuddin ... ... ... ...XXVII 414 

Persons interested in result of. Sec ClVIIi PitOCRDUiiE CODE, S. 561 
Stay of proceedings pending. See Privy COUNCIL, PRACTICE OK. 

Appeal in Criminal Case — 

Takiiuj of additional evidence by Appellate Court — Dismissal of ap})eal — Accused's 
right of appeal ffoni such dismissal -Code of Criminal Procedure (Act V of 1808), 

8 . 4‘2b. Where an Appellate Court has under s. 428 of the Code of Criiainal Proce- 
dure taken additional evidence, thtj accused, whose appeal has been dismissed 
by such Court, has no right of appeal to the High Court. 

Queen-Empress v. Isahak ... ... ... ... xxvil 372 

Appeal to Privy Conncil — 

Practice and Piocediue — Civil Pioccdurc Code (Act XIV of 1882), s.s. 603 .intj^GlO — 
Security for costs of respondent — Light of surety to dispute validity of security bond 
notwithslandijuf admission oj appeal. Notwithstanding the admission of an appeal 
to Her Majesty in Council under s. 603 of the Code of Civil }*roccduro, a surot} is 
not precluded from questioning the validity of the security bond in execution 
proceedings, inasmuch as ho was not a party to the order of the High Court. 

Girindua Nath mukerjee v. Dejoy Gopal Mukekjee ... xxvi 246 

Appeals— 

Analogous by same appellants. See Practice. 

Appearance— 

By ilukhtear. Sec CONTBMl’T OF COURT. 

Appellate Court— 

Power of. See PARTIES. 

Power of, to alter charge or finding. See Attempt to (jojmmit OFFENCE. 

Power of, to order retrial. See SESSIONS JUDGE, JURISDICTION OF. 

Question*of mixed law and fact raised lor first time in Apijellate Court — Objection • 
taken for first time on appeal. Semble— When a question raised before the Appel- 
late Court is a mixed one of law and fact, and one which was not raised before the 
Court of First Instance, it is doubtful whether the Appellate Court should allow 
it to be raised. * 

Umrao BiBi V. Mahomed RojAHi ... ... • ... ... XXVii 205 

• 

Application— 

For extension of time to file Paper books. Sec PRACTICE. 

For leave to appeal as a paiuper. See PAUPER SUIT. • 

In accordance with Law. See LIMITATION ACT. ART. 170. 

To set aside ex parte decree. See PARTIES. 

To set aside sale. See SALE IN KXECUTION OF DECREE. 

Appropriation of Payments-* 

Bee CONTBACT ACT, 8. 60 : MOKTUAUR.^ 
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Arbitration— 

Civil Procedure Code (Act XIV of 1882), ss. 606 and 678 — Befer/ince to arbitration, 
not by a ivritten petition, but by coment of parties — WJyether an award parsed on 
such reference ab initio void— Irregularity not affecting the nierits.of the case or the 
jurisdiction of the Court, The second paragraph of s. 606 of the Civil Procedure 
Code, which says that every application for an order of rofefenoe shall be made in 
writing, is directory only ; therefore in a case where both parties consented to a 
reference to arbitration and where the order of reference was made by the Court in 
the presence of their counsel or advocates, but not upon a written application, 
such a reference is not a nullity, as it is merely an irregularity not affecting the 
merits of the case or the jurisdiction of the Court. 

Shama Sundbam Iyer v. Abdul Latif ... ... ... XXVII 61 

Decree and settlement on. Sec DEGREE. 

In partition suit uncompleted. See HINDU LAW, JOINT FAMILY. 

Misconduct of arbitrators — Application to have award set aside — Ground for setting , 
aside aioard. On an application to have an award sot aside by reason of miscon- 
duct on the part of the arbitrators, their action alleged Wr^s held nojb to amount 
to misconduct, and, therefore, the defendants were not entitled to have the award 
set aside. 

Toolsee Money Dassre f. SUDE VI dassee... ... ... XXVI 361 

Apbitpatops— 

Miscotiduct of. See ARBITRATION. 

Arms Act — 

XI of 1878- 

s. 19. Possession of or control over arms or ammunition— Search, Legality of — Sanction 
to prosecute — Code of Criminal Procedure (Act V of 1898), ss. 65, 103 and 165 — 

Arms Act (XI of 1878), ss. 20, 25, 29 a^id 30. The license of the accused for the 
possession of firearms and ammunition was cancelled in August 1897. He was 
suspected of being in possession of arms after the cancellation of his license. On 
the 23rd of April 1899, the Assistant Magistrate of Purncab with a number of 
Police went to the house of the accused to search for arms. They surrounded it, 
arrested the accused, and tVien searched his house. The Police bad no search 
warrants, nor was there anything to show upon what charge the aocusod was 
arrested. Two gun .«!tocks, some ammunition and implements fer reloading wore 
discovered in the house. There was nothing to show that the sanction required 
by s. 29 of the Arms Act was given before proceedings were in.stitutcd against the 
accused. Accused was convicted and sentenced under ss. 19 and 20 of the Arms 
Act. Held, that the conviction under s. 20 was not sustainable, hut that the 
accused n.ust be taken to have had arms and ammunition as defined by the Arms 
Act within the meaning of sub-sec. (f) of s. 19 of that Act, and the conviction 
under that section must be confirmed. Held further that willi respect to the 
que.stion of whether or noc any previous sanction had been given under s. 29 of the 
.Arms Act, the Court was not unmindful of the sugge.stion that the charge in this 
case waf^, in the first instance, in respect of an alleged offence under s. 20 and not 
of one under s. 19 ; but that ss. 19 and 20 were so interwoven that it was difficult 
to see how an offence could be committed under the first paragraph of s. 20 unless 
an offence under one of the enumerated sub-sections in s. 19 had also been com- 
mitted. It was not suggested that the charge here was an offence under the 
second paragraph of s. 20. 

„AHMED HOSSEIN V. QUEEN-EMPREBS ... ... • * ... XXVII 692 

Arms OF Ammunition— 

See ARMS ACT. 

Appest— 

See WARRANT OF ARREST. * 

Arrest by Police on an order in writing — Whether Police obliged to show authority 
upder which they act to person arrested — Resistance to such arrest — Escape from 
Gustbdy—Code of Criminal Procedure (Act V of 1898), ss. 66 and 80— Penal Code 
(ActXLVof 1860), s. 224. There is nothing extending s. 80 of the Code of 
Criminal Procedure to an arrest made by the Polide on an ordef in writing under 
s. 66 of that Code, so as to require that any information as to the authority under 
which the Police are acting must be given to the person arrested in qrder to make it an 
arrest warranted by law. It may be desirable or even obligatory that if called 

< upon the Police officer making such an arreqt should show the person arrested the 
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AlfPest — ( continued,)^ 

author^iy under which he is acting* but to hold that he is bound to do so before 
he can properly arrest* and detain in custody spch a person, so as to make the 
arrest and the detention lawful, would be to extend the law beyond what the Legis- 
lature has thought proper to declare ^it. 

QUBBN-EMPRESS V. BASANT LALIj ... ... ... XXVII 320 

Village chaukidar, whether a Police officer — Per/ion unlawfully arrested hy a private 
peracyn and made over to village chaukidar — Rescue from custody of village chaukidar 
— havjful custody — Penal Code (ActXLVofW^ijO), s. Criminal Procedure 

Code (Act V of 1898), s. 69 — Village Chaukidari Amendment Act (Bengal Act 1 of 
1892), s. 13. 8, who was alleged to have committed theft, was unlawfully arrested 

by a private person and made over to the custody of the village chaukidar. The 
theft was not committed in view of such private person. S was rescued from the 
custody of the village chaukidar by the accused. The accused were convicted under 
s. 226 of the Penal Code and sentenced each to two Tnonthfi’ rigorous imprison- 

• ment. Held, that a village chaukidar cannot be properly regarded as a Police 
officer within the terms of a. 59 of the Code of Criminal Procedure, and that 8, 
therefore was iv)t in lawful custody at the time of his rescue. Conviction and 
sentence set aside. 

Kalai V. KALU CHOWKIDAR ... ... ... ... XXVIl 366 

Warrant of arrest directed to Police officer— Endorsement of ivarrant by another 
Police officer to pi'oeess-serving peons — Legality of such endorsement — Peons not 
Police officeirs — Arrest by peons — Rescue of persons arrested — Whether lawful 
airest — Code of Criminal Procedure (Act V of 1898), ss. 68 and 79. A warrant of 
arrest was endorsed over to a Court Sub-Inspector for execution. The Court 8ub- 
Inspeotor being away the Court Hoad Constable by an order in writing signed by 
himself endorsed this warrant over to two proces.s-serviiig peons for execution. The 
peons arrested a number of men under the warrant, some of whom were forcib- 
ly rescued hy the accused and other persons. The accused were convicted under 
various sections of the Penal Code of rescuing the persons arrested and obstruct- 
ing the execution of the warrant of arrest. Held, that the endorsement of 
the warrant by the Court Head Constable to the peons did not make them com- 
petent to execute the warrant; and that even if the peons had been legally 
appointed, they could not have made the arrest, inasmuch as they were not 
Police officers within the tvjrms of s. 79 of the Code of Criminal Procedure. The 
terms of s. 79 are express in this respect, and no other person except a Police 
officer is competent to execute a warrant of arrest under an endorsement from 
another Police officer. 

DUKGA CHARAN JEMADAK i;. Quken-Emphess ... ... XXVir 467 

Assam Frontier Tracts Regulation (1880)— 

*. a. Sac Revision. 

Assam Land and ReTenue Regulation — 

Act 1 of 1866— 

SS. 66, 68, 70, sub-secs. (2), (3) and s. 71. Act XI e/ 1859, s. 37 — “ Estate'* — 

“ Property*' — Shikmi haziram rights. A purchaser of a part of a permanently 
settled estate is entitled to the benefit of s. 71 of the Assam Land and Refonue 
Regulation, inasmuch as in s. 71 the words u.sed arc “property sold under 
s. 70,^' and the property to which reference is made in s. 70 includes both 
an estate as well a^ a share in respect of which revenue has been separately 
apportioned. The* object of s. 37, Act XI of 1869, is the same as that of 
8. 71, Regulatioi^ 1 of L886. Those sections cannot be said to have dilTeront 
meanings, for if it were to be hold that the incumbrance which could be set aside 
under s. 71 of tlic Regulation I of 1886 must be an incumbrance acti^c]y croatod 
by the previous holder, it would amount to this, that any acquiescence or laches, 
either wilful or arising from pure negligence on the part of the holder, by 
which the taluk or estate becomes incapable in the hands of the purchaser of 
yielding the Government revenue would be outside the seope of that section. 

MAHOMED NASIM V. KASI NATH GHOSE ... ... ... XXVI 194 

ABsessment of Tax— 

Bee BBNaAii Municipat. Act, s. 85. * 

ABBBts realized— • • 

By sale or otherwise *' in execution. See Execution of Decree. ’ 

Aeelgnee of Decree— > 

See BSNOAIi TENANCY ACT, B. 148. 
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ABsi^nee of Tenant— 

Liability of. See LANDLORD AND TENANT, 

Assignment— 

Of part of impartible estate. See DECREE. 

Of shares as partners. Soc PARTNERSHIP. 

JR-Bsociation— 


For purpose of habitually commitiinfi theft. See EVIDENCE IN CRIMINAL CASE. 

Attachment — 

Bee Receiver : Sale for Arrears of Rent. Small Causer Courts (Pre- 
sidency Towns) act. 

Attachment before judgment ^ Effect of — Alienation during attachment — Civil Pi'oce- 
dure Code (Act XIV of 1882), ss. 483, 484, 486. 486, 487, 488, 489, 490, 276. Any 
private alienation of a property attached before judgment, during the continuance 
of the attachinont, Jh void as against all claims enforceable under the attachment. 

The effect of an attachment of a property under the Civil Procedure Code, whether 
made btjforc or after decree, is the same, provided that in the former case a decree 
is made for the plaintiff at whose instance the attachment takes place. Raj 
Chunder Roy v. ls.^er Chunder Roy referred to. 

OANU SINGH v. JANGI Lal ... ... ... ... XXVI 631 

Before Judgment. See ATTACHMENT. 

Subjects of attachment — Civil Procedure Code (XIV of 1882), . 9 . 260 — Meamnq of the 
word “ debt ” — Attachment in e.recution of decree — Prohibitory order — AMachment 
of maintenance allowance. The word “debt” in s. 266 of the Civil Procedure 
Code means an actually existiiig debt, that is. a perfected and absolute debt, not 
merely a sum of money which may or may not become payable at some future 
time or the payment of which depends upon contingencies which may or may not 
happen. When, therefore, A is bound under a deed to pay to B a monthly main- 
tenance allowance during the life- time of the latter, there cannot be a valid attach- 
ment of any portion of the allowance by a prohibitory order issued to A of a date 
anterior to the time when the same falls due to B. 


HARIDAS ACHARJIA CHOWDHKV V. BARODA KlSriORE ACHAJtJIA CHOW- 
DHRV ... ... ... ... ... XXVII 38 


Attempt to commit Offence— 

Power of Appellate Court to alter charge or finding — Prejudice to the accused — 
Necessity for a retrial on the altered charge— Criminal Procedure Code (Act 
V of 1898), ss. 2.36, 237. *238 aiul 423. The acemsed gave bis pleader a copy 
of a document which had been falsified by an interpolation being made in it 
for the purpose of its being used in the trial of his suit. Held, that he was guilty, 
not of an attempt to commit an offence under s. 471 of the Penal Code, but of thq 
offence it.sclf. If the prosecution establishes certain acts constituting an offence 
and the Court misapplies the law by charging and convicting an accused person 
for an offence other than that for which ho should have been properly charged, 
and if, notwithstanding such error, the accused has bv his defence endeavoured 
to meSt the accusation of the commission of these acts, then the Appellate Court 
may alter thi; charge or finding and convict him tor an offence which those acts 
properly constitute, provided the accused he not prejudiced by the alteration in the 
finding. Such an error is one of form rather than of substance, and the alteration 
by an Appellate Court of the charge or finding would not niiCessitate a retrial 
expressly on a charge of that offence. 

‘ Lala 0.7T1A V. Queen-Empress ... ... ... ... XXVI 863 

Attestation— 

See Will. ^ 

Of bond. See Transfer of Property act, s. 59. 

Attorney— 

feting for both mortgagor and mortgagee. See IMlNOR. 

Change of. See PRACTICE. 

Rigflt of, to taxed costs on change of attorney. See PRACTICE. 

^ Attorney and Client— 

Agreement as to costs between. See PRACTICE. 

Attorney’s Costs— 

.See PRACTICE. ' 

“ L 
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Aaotion-purohaser— 

See Pai^ties SECOND Appeal. 

Awapd— * * • * 

Application tq set aside. See ARBITRATION. 

Of Arbitrators, Decree an^ settlevt nitron. See DECREE. 

Of talukkdars. See OUDH ESTATES ACT. 

Order refusing to set aside. See APPEAL. 

Validity of. See ARBITRATION. 

Bad Character— 

Evidence of. See EVIDENCE. 

Benami Transaction— 

See Title. 

Benami purchase— Whether property was held benami for the claimant or was a gift 
to the holder — Evidence of ownership'— Source of purchase money. The claimant, 
having supplied the purchase money on the sale ol a village in suit, took the 
transfer by sglc deed ii^thc name of the first dclendant who remained in posses- 
sion of it, receiving rents. The claim was for proprietary possession by the 
purchaser, on the ground that the property was held benami for him. The first 
Court decreed the claim. The Appellate Court reversed this decision. The first 
Court had attributed too much to the fact that the plaintiff had supplied the 
purchase-money— an important fact in most of the cases raising the question of 
be7inmi, or not benami but not the only test of ownership. Here the source of 
that money was consistent with the claimant’s having, as the defence alleged, 
intended to make a gift of the property to the holder of it, and the right inference 
from the fact was that it was not held benami lor the claimant, but belonged to 
the defendant. 

Ram Narain V. Muhammad Hadj ... ... ... ... xxvi 22T 

Certified purchaser— Civil Procedure Code (Act XIV of 1882), s. 317 — Sale in 
execution of a decree — Suit against heirs or moi'tgagee of the certified purchaser. 
Section SI*? of the Civil Procedure Code is no bar to a suit against any person 
claiming through or under the certified purchaser, such as his heir or mortgagee. 
Buhuns Kox'mtvur v. Lalla Buhoree Ball and Lokhee Earavt Roy lUiowdhnj v. 
Kallypuddo Bandojiadhya referred to. Raj Chtmder Chuckei'butty v. Dina Nath 
Saha and Theyyavelan v. Kachan followed. 

Dukhada Sundari DASI V. Srimonto Joardak ... ... XXVI 950 

Suit by real ozoner against benamidar — Colorable transaetion in fraud of creditors — 
Vraudutent purpose given effect by claim successfully preferred by the benamidar. 

A suit docs not lie for a declaration that a conveyance executed by the plaintiff is 
a benami and fictitious transaction, whet) the alleged transaction has been used 
to accomplish the fraudulcut purpose for which it was intended. 1’he fraudulent 
purpose IS accofnplis/ied when the property conveyed being attached by a decree- 
holder, the benamidar is allowed to prefer a claim to it, and the claim is allowed 
by the Court. 

Banka BEHARY Dasbv. Raj Kumar Dass ... ... ....XXVII 231 

Bengal Aot — 

VIII of 1865. See SALE FOR ARREARS OP RENT. 

II of 1867. Bee GAMBLING ACT. 

VII ot 1868, ss. 2*, 8 ; 8. See PUBLIC DEMANDS RECOVERY ACT. 

VIII of 1869— • . 

ss. 59, *64. So 0 Sale for Arrears of Rent. 

Effect of sale in execution under. Sec SALE FOR ARREARS OF RENT. 

VII of 1876. See LAND REGISTRATION ACT. 

VIII of 1876. See ESTATES PARTITION ACT. ^ 

I of 1879. See CHOTA NAQPORE LANDLORD AND TENANT PROCEDURE ACT. 

IX of 1879. See COUJIT OP WARDS ACT. • 

VII of 1880. See PUBLIC Demands Recovery Act. 

IX of 1880. See BENGAL CESS ACT. 

HI of 1884. See BENGAL MUNICIPAL ACT. 

II of 1888. See CALCUTTA MUNICIPAL CONSOLIDATION ACT. 

I of 1892. See VILLAGE CHAUKJDARI AMENDMENT ACT. 

IV of 1894. See BENGAL MUNICIPAL ACT, 1884. 

Bengal Cess Aot — , 

Bengal Aot IX of 1880, s. 96. Bee EVIDENCE AOT, S. 32. 

13 0AI(.— 6 .• 
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Bengal Municipal Act— 

. Bengal Act III of 1884 — . • r 

BB. 85 cl. (a), 87. 114. 116. Bengal Act^ IV of 1894 aimnding Bengal Act III of 
1884 — Municipal Taxation — Assessment — Appeal agdinst assessment — Jurisdiction 
of Civil Court to set aside an assessment — “ Cirdumstances and pro^rty within 
Municipality ” — Capability and circumstances of the assessee — Specific Relief Act 
(I of 1877), ss. 42, 45. An assessment of tax under s. 85 cl. (a) of the Bengal 
Municipal Act (III of 1884 as amended by Bengal Act IV of 1894) made in con- 
sidcration of the assessoo’a “ circumstances and property ” (altogether or partly) 
outside the local limits of the Municipality is ultra vires and illegal ; and the 
Civil Court has jurisdiction to set aside such an assessment. Manessur Das y. 

The Collector and the Municipal Coynmissioners of Chupra distinguished. Navadiv 
Chandra Pal v. Purnanand Saha referred to. 

Kameshwar Pershad V . The chairman op the Bhabua Munici- 
pality ... ... ... ... ... XXVII 849 

SB. 155, 156. Ferry, Meaning of^Boat plying for hire without license within 
prescribed limits of ferry — Right of ferryman to demand tolls% The expression “a 
ferry ” in the Bengal Municipal Act means the exclusive right to carry passengers 
across the stream from one bank to the other on payment of certain prescribed 
tolls. The object of s. 155 of that Act appears to be to prevent the crossing of 
passengers from one bank of the river to the opposite bank by a boat plying for hire 
without a license within the prescribed limits. Seinble, therefore, that the mere 
crossing of the bar of a khal leading into the limits of a Municipal ferry would not 
constitute a breach of the Act. A ferryman has no authority to demand tolls 
from persons who are merely passengers in an unlicensed boat. The remedy 
against the person who keeps a ferry-boat without a license plying within the 
prescribed limits is provided by s. 156 of that Act. 

Government OF Bengal V. Senayat ALi ... ... ... XXVII 317 

BS. 224 ; 245, 246. See JURISDICTION OF CIVIL COURT. 

Bengal N.-W.P. and Assam Civil Courts Act— 

XII of 1887, s. 13. See JURISDICTION. 

Bengal Tenancy Act — 

VIII of 1885— 

Ch. XIV. Sco Sadb fob abreaks of Bent. 

B. 3, Bub-Hec. 5. See PROVINCIAL SMALL CAUSE COURTS ACT, SUH. 11, CL. (8). 

B. 6, sub-scc. 1. See LANDLORD AND TENANT. 

8. 7. See Enhancement of Rent. 

8. 7, sub-scc. 3. See LANDLORD AND TENANT. 

BS. 11, 12 and 13. Sale of a tenure in execution of decree not for arrears of rent — 

Effect of non-payment of landlord's fee or the fee for service of notice of the sale on 
the landlord before the confirmation of sale. Under s. 13 of the Bengal Tenancy 
Act, when a permanent tenure is sold in execution of a decree other than a decree 
for arrears of rent due in respect thereof, and the landlord’s fee prescribed by s. 12 
of the said Act is not paid before the confirmation of the sale, the sale is invalid. 

BABAR ALI V. Krishnamanini Dassi ... ... ... XXVI 60S 

88. 12 and 13, See BENGAL TENANCY ACT, S. 11. 

BS. 15 and 16. Arrears of rent. Suit for— Suit by a putnidar on the death of the last 
oioner against the durputnidar, without complying with the provision of s. lb of the 
Bengal Tenancy Act, whether maintainable — Holder of a tenure. In a suit for 
arrears of rent for the years 1299 B.S. to Falgoon 1302 B. S. brought by putni- 
dars on the death of the last owner on the 14th Aghran 1302 B. S., the defence 
of the dur putnidar mainly, was that the plaintiffs not having complied with the 
provisions of s. 15 of the Bengal Tenancy Act, tbo suit was not maintainable. 

Held, that as the plaintiffs did not claim the rent, which fell due during the 
lifetime of the last owner as the holder of the tenure, but claimed it either as the 
rdpresentativos of the holder of the tenure for the time being or as representatives 
of thev* father, the rent became an increment to the estate of the father, and 
therefore the suit was maiutainablo. Nogendra Nath Bose v. Satadul Bashdni 
Bose referred to. 

SHERIFF V. JOGEMAYA DASI ... ... ... ... XXVII 686 

BB. 15 and 16. Whether the heir of an occupancy raiyat can claim recognition by 
the landlord on the death of his ancestor was the recorded ienanU An heir of 
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*B6n4al Tenancy Act — (continued.) 

yjll ot^lS85-~(coniinu4d.) 
an occupancy raiy^t can q^aim recognition by the landlord on the death of hia 
ancestor who was the recorded jienant. 

4NANDA KU&IAB NASKAB V. HAQI DABS HALDAB ... ... XXVII 545 

s. 22. See CIVIL PB0C£0UBE CODE, SB. 244, 2G6 AND 818. 
s. 22. Occupancy t Tion-transferable right of— Effect of purchase of non-transfer able 
right of occupancy by a co-sharer landlord. Section 22 of the Bengal Tenancy 
Act applies only to occupancy-holdings which are transferable. In the case 
of a non- transferable occupancy holding, the holding itself, as apart from the 
right of occupancy, cannot be sold so as to give the transferee a right to retain 
possession of it. Jawadul Huq v. Bam Das Saha explained and distinguished. 

Grish Ohandba Chowdhby V, Kedar Chandra Roy ... ... xxvil 473 

8. 25. See LIMITATION ACT, ART. 32. 

8. 26. See SALE FOR AilREABS OF RENT. 

8. 29. Enhancement of rent by registered contract — Increase in the amount of rent 
by reason of i?icrease of area — Applicability of s, 29 m such cases. Section 29 of 
the Bengal Tenancy Act applies only to an increase in the rate of rent, and not 
to an increase in the amount of rent by reason of an increase of the area. 

BATISH CHUNDRA GIRI V. KABIRADDIN MALLICK ... ... XXVI 233 

8. 46, sub-soca. (6) and (9). Non-occupancy raiyat — Enhance'tnent of rent — Eair mid 
equitable rent. Sub-section (9) of s. 46 of the Bengal Tenancy Act is not exhaust- 
ive. It was not intended that if there was no land of a similar description and 
With like advantages in the same village as the land in suit, it should be impossi- 
ble to enhance the rent of a non-occupancy raiyat upon any other ground. 

HOSAIN ALT KHAN V. HATI CHARAN Shaw ... ... ... XXVII 476 

8. 48, cl. (a). Operation of s, 48 on suit instituted before Act came into force. 

Section 48, cl. (a) of the Bengal Tenancy Act is retrospective. Ram Kumar 
Jugi V. Jafar Ali Paixoari approved of. 

Guru Dabs SHUT i;. Nand KiSHORB Pal ... ... ... XXVI 199 

8. 50. See ENHANCEMENT OF RENT. 

8. 62. Sec Landlord and Tenant. 

8. 62, cl. (6) and s. 188. Abatement of rent — Suit for rent by several joint landlords 
against one of the joint tenants^ xohether in such a suit the tenant can claim abate- 
ment of rent — “ Texiant ” meaning of. The expression “ tenant ’* in s. 62 of the 
Beugal Tenancy Act does not include the case of a mere co-bharer tenant who 
has only a fractional share in the tenure ; it means the tenant of the tenure 
and not one of many tenants. In a suit for rent, brought by some of several 
joint landlords against one of several joint tenants for recovery of the plaintiff’s 
share of the rent payable on account of the defendant- to Hants’ share of the tenure 
under a previous arrangement, such tenant-defondant cannot claim abatement 
under the provisions of s. 52 of the Bengal Tenancy Act. 

Bhoopendra Narain dutt V. ROMON Krishna Dutt ... ... xxvil 417 

8. 60. See LAND REGISTRATION ACT, SS. 78, 'i9. 

s. 65. Sec CIVIL Procedure Code, ss. 244. 266 and 318. Landlord and 
Tenant : Sale for arrears of Rent. 

8. 66. Suit for arrears of rent brought before expiry of Bengali year — Ritjht to eject 
tenant. Where a suit is brought before the expiry of the Bengali year in respect 
of the arrears of. rent for that year, the landlord is not entitled to eject the tenant 
under a. 66 of the Bengal Tenancy Act. 

GURU Dabs gHuf v, Nand Kishore Pal ... ... ... XXVI • 199 

8. 66, els. (2) and (3), Landlord and Tenant — Suit for arrears of rent— Execution of 
decree for ejectment for arrears of rent — Extension of time for payment. Per 
PRINBEP and BANERJEE, JJ. — The extension of time a^thorissed by s. 66, cl. 3, 
of the Bengal Tenancy Act can bo granted by the Court after the decree, and not 
only when framing jthe decree under cl. 2 of that section. Per Rampint, J. — 
contra. Per PRINBEP and BANERJEE, JJ.— The decree for ejectment passed under 
8. 66, cl. 2, of tho Bengal Tenancy Act need not incorporate the terms as to the 
ejectment being avoided by payment within fifteen days from the date of^the 
decree. These terms are rather in the nature of a direction to the Court of execu- 
tion. Per PRINSBP, J.— The ^application for such extension of time may there- 
fore be made by the judgment-debtor on a mere petition, and not in the form of 
an application for review of judgment. 

BoDH Narain v. Mahomed AlbosA ... ... ... ... XXVI 689 

8. 67. See INTEREST. 
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Bengal Tenanoy kot— (continued.) 

VlII of 1885 — (contimied.) ^ ^ 

BS. 67, 178. Suit for arrears bf rent an^ interest at an exorb^nt rdte — Rule relating 
to hard and uncon&cionable bargain — Liability of a prirchaser of a tenure at a 
sale jor arrears of rent to pay interest. A stipulatioo for the payment of 
interest at an unnsual and an exorbitant rate cannot be ' supposed to be an 
incident of a tenancy which would attach to it even after a sale for arrears of 
rent. In execution of a decree for rent against a tenant who held under a 
kabuliyat, dated March 1880, the plaintiff put up the tenure for sale and the 
defendant purchased it on the ‘20th November 1891. Subsequently a suit for 
rent with interest at 225 per cent, per annum, specified in the kabuliyat executed by 
the former tenant, was brought by the plaintiff against the defendant. The 
defence was that the plaintiff was not entitled to interest at such a high rate. 

Held, that the plaintiff was not entitled to recover interest at the rate claimed, it 
being an exorbitant one and not an ordinary incident of a tenancy. Held also, 
that in such a ca-jctho rule relating to hard and unconscionable bargains should 
apply, and the plaintiff would be entitled to interest at 12 per cent, per annum, 
being the ordinary rate of the interest for arrears of rent. Per RAMPINI, J. — By 
the sale of an ordinary raiyati tenancy for arrears of rent, a new contraci is created 
between the auction-purchaser and the landlord at the date of the sale ; therefore 
in a case where the tenure was sold after the Bengal Tenancy Act came into 
operation, and a suit was brought by the landlord for rent with interest against the 
auction-purchaser, the provisions of s. C7, read with s. 178, sub-sec. 3, cl. (h) of the 
Bengal Tenancy Act, would apply. 

Kali Nath Sen v. Trailokhya Nath Roy ... ... ... XXVI 316 

B. 73. See CIVIL PROCEDUUE CODE, SS. 224, 2()6 AND 318. 

85 . 74 and 179. Stipulation for payment of abwab— Permanent tenure-holder. The 
defendant, a durputnidar, stipulated in the kabuliyat for the annua] payment of 
Rs. 4 in lieu of certain quantities of jack fruit, bamboos and fish. This stipulation 
was contained in a clause perfectly distinct from that containing the payment of 
rent which was payable quarterly. Held ft) such a stipulation is a stipulation 
for the payment of an abivab ; (ii) A stipulation for the payment of an abionb, 
under a permanent mokurari lease is valid, and s. 74 of the Bengal Tenancy Act 
docs not control s. 179 of the Act. Assanulla Khan v. Tirtha Bashini and Atnlya 
Churn Bose v. Tulsi Das Sarkar referred to and followed. Basanta Kumar Boy 
Choivdhry v. Promotha Nath Bhattacharjee distinguished. 

Krishna Chandra Sen v. Sushila Soondury Dasseb ... ... XXVI 611 

8. 85. Landlord and Tenant — Sub-lease of a raiyati holding, by a registered imtrv- 
ment for a period of more than nine years, whether valid. A sub-lease of a holding, 
by a raiyat without the consent of the landlord, though created by a registered 
instrument, is altogether void under s. 85 of the Bengal Tenancy Act. 

SUIKANT MONDUL V, SARODA KANT MONDUL ... ... ... XXVI 46 

s. 88. Transfer of a portion of occupancy holding — Custom — Ejectment — Possession. 

The transfer of a portion of an occupancy holding is contrary to the spirit, if not 
the letter, of s. 88 of the Bengal Tenancy Act VIII of 1885, and the existence of 
a custom hi a particular place by which such a holding is tran.sforable is immaterial, 
and gives no right to the transferee as against the landlord. 

KULDIP SINGH V. QILLANDERS ARBUTHNOT & CO. ... ... XXVI 616 

SB. lOl, 108. Condition or incident of tenancy — Dispute as to right of way between 
two neighbouring tenants — Jurisdiction of Settlement Officer. A Settlement Officer 
has no jurisdiction to decide civil disputc.s between tenant and teifan^t. A dispute 
^ to a right of way between two neighbouring tenants is of a civil ifaturo, and 
the existence of a right of way cannot be regarded as a condition or incident of 
a tenancy. Pa^uUt Sardar v. Meajan Mirdha followed. 

HARO MOHUN ROY CHURAMONl v. PKAN NATH MiTTER ... XXVII 364 

B. 104. See ENHANCEMENT OF RENT. 

88. 105, 106, 108. See SECOND APPEAL. 

B8. 107, 108. See JURISDICTION OF CIVIL COURT. 

86. 113, 115, See ENHANCEMENT OP RENT. 

8 . 116. ^Zerait land — Raiyat brought on zerait land by lessee. Right of on Expiry of 
lease— Trespasser — Right of occupancy — Liability to ejectment. Section 116 of the 
Bengal Tenancy Act applies even in a case where a person is brought on the malik’s 
zerait land as a raiyat by a lessee for a term of years : therefore such a person 
cannot acquire any right of occupancy or non-oceupancy on the said land, and, 
he, being a trespasser only, on the eupiiy' of the lease of t]:\e lessee, is liable to 
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Bengal Tenanoy Act — (concluded.) 

Vlli concluded.) ' • 

ojectmont. Henderson v. Squire, Oomatnra ^cbia v. Pecna Bihee and Htirish 
Chunder Boy CJtowdhry v. Sree^Kalee Mookerjee referred to. Binad Ijnl Pakrashi 
V. Kalu Prantanik distinguished. . 

SllBO NANDAN ROY V. AJODH ROY ... ... ... ... XXVI 546 

B. 144. See SECOND APPEAL. 

B. 148, cl. (A). Assignee of decree— Trustees applying for execution for benefit (f 
assignor's heir. The word “assignee,” as used ins. 148, cl. (/t) of the Bengal 
Tenancy Act, does nob include trustees who execute decrees under an assignment 
wliich is not for their own benefit but for the benefit of the heir of thf assignor. 

Chhatkapat Singh v, gopi Chand Bothra ... ... ... xxvi 750 

B. 148, cl. ih). Rent decree — Decree for arrears of rent — Application for execu- 

tion by the assignee of such a decree — Code of Civil Procedure (Act XIV of 1882), 
s. 316. An application for execution, by the assignee of a decree whujh was 
obtained by a landlord again.st a defaulting tenant, for arrears of rent which 
accrued due between the date of the sale of the tenure in execution of a previous 
decree for arrears of rent, and the date of the confirmation of such sale, is barred 
by clause [h) of a. 148 of the Bengal Tenancy Act, as being one for the execution 
of a decree for arrears of r'liit. 

KARUNA MOYl BANERJEE V. SURENDRA NATH MOOKERJEE ... XXVI 176 

s. 155. Sec Limitation act, art. 32. 

B. 173. See BENGAL TENANCY ACT, S. 67 : INTEREST : RIGHT OF OCCUPANCY, 
a. 179. See BENGAL TENANCY ACT, S. 74 : INTEREST, 
s. 183, See Right of Occupancy. 

S. 188. See CIVIL PROCEDURE CODE, SS. 244, 266 AND 318 : ENHANCEMENT OF 
Rent *. Sale for Arrears of Rent. 

s. 188. Joint landlords — Suit for apportionment of tent and for splitting a jama 
— Frame of suit — Parties— Air eai s of rent. Section 188 of the Bengal Tenancy 
Act does not prohibit joint landlords from ceasing to be joint or preclude them 
from suing for thoir shares of the rent .separately, when they have ceased, or wish 
to coasc, to be joint landlords ; provided that the suits are so Iramed as to free the 
tenant from all further liabiJit\ to any one of them. When, therefore, the plain- 
tiffs who arc joint landlords, have in suits separately instituted by them .igainst 
the defendant-tenant, asked for apportionment of rent and for recovery of rontrt 
due on such apportionment, and all the partic.s interested liave been made parties 
to the suits, there is no reason why the plaintiffs should not have the rent 
apportioned ; and the apportionment may take place in respect both of the arrears 
alleged to be due aud the future rent. 

RAJNARAIN MITTEU n. EKADASI Bag ... ... ... XXVII 479 

B. 189. See LANDLORD AND TENANT, 
sch. III. Sec Landlord and Tenant. 
sch. Ill, art. 3. See LIMITATION. 

Applicability of Act to lands outside the limits of the Town of Calcutta, but within 
its municipal boundaries— Calcutta Municipal Consolidation Act (Bengal Act I f of 
1888), s. 3 — Town of Cacultta, Municipal boundaries of. The Bengal Tenancy 
Act applies to lands situated outside the limits of the Town of Calcutta, bub within 
its municipal boundaries, as defined by Bengal Act il of 1888. 

BIRA.1 MOHINI’DasSI u. OOPESWAR MULLJCK ... ... XXVTI 203 

Bigamy— 

Complaint by the husband — “ Person aggrieved -Criminal Procedure Code (Act V 
of 1898), s. 198 — Penal Code (Act XLV of 1860), s. 494. The husband is a 
“ person aggrieved,” within the meaning of s. 196 of the •Criminal Procedure Code 
upon whose complaint the Court should take cognizaivie of an offence under s. 494 
of the Penal Code. *Queen- Empress v. Rtikshmoni and hi the matter of Vjjala 
Bewa referred to. 

THE DEPUTY Legal Rememhrancer v. Sarna Kahmi ... ... XJCVI 336 

Boat— 

Plying for hire withnul licenne within Hmils of ferry. Seo BRNOAI, MunjciI’AL 
ACT, 88. 156. 156. 

Boats-- 

Confiscation of. Bee FOREST ACT, S. g5, ^ 
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Rond— 

See STAMP ACT, S. 33. . 

Ati«s(a(iow of. See TitAMSFEK OF PROPERTY ACT, S. 59. ^ 

Form of. See LETTERS OF ADMINISTRATION. 

Unregistered and unattesled. Sea Evidence Act, s. 68. 

Books— 

SellinQy with Counterfeit Property Mark. See PENAL CODE, B. 486. 

Books of Account— 

Admissibility of, in evidence. See EVIDENCE ACT, S. 34. 

Breach of Contract— 

See WORKMAN’S BREACH OF CONTRACT ACT. 

Bribe- 

Abettimj offence of giving. See PENAL CODE, s. 218. 

British Court— 

Suit in, 071 Foreign Jiuhpnefit. See FOREIGN COURT, JURISBICTION OF. 

British Subject— 

See Foreign Court, jurisdiction op. 

Burden of Proof- 

See ONUS OF I’ROOF. 

Calcutta — 

Toum of, Municipal boundaries of. See BENGAL TENANCY ACT. 

Calcutta Municipal Consolidation Act— 

Bengal Act II of 1888 — 

ss. 125, 132, and 135. “ Valuation, Meaning of —Re -valuation inode by the Muni- 
cipality loiihin six years from the date of the valuation made after hearing objeetion. 
Legality of— Provincial Small Cause Courts Act (IX of 1887), s. 2b— Code of Civil 
Procedure (Act XIV of 1882), s. C>22-Statute 24 and 25 Vic., c. 104, s. 16— 
Superintendence of High Court. The word “ valuaiion” in b. 135 of the Calcutta 
Municipal Consolidation Act (Bengal Act II of 1888) means, not “ the amount of 
the valuation” only, but also the process or act of valuation. A valuation was 
made by the Calcutta Municipality of a holding, the rate-payer objected to the 
amount, and the Vice-Chairman of the Municipality, on hearing the objection, 
fixed the valuation at a certain amounte Within six years from this valuation 
fixed after objection, a re-valuation was made by the Municipality, and the rate- 
payer objected to the legality of such valuation on the ground that the Municipality 
bad no power to make a re-valuation within six years from the date of the last 
valuation. The Vice-Chairman overruled the objection, and the rate-payer appealed 
under s. 157 of the Act to the Judge of the Court of Small Causes at Sealdah, who 
allowed the appeal, field that, inasmuch as the objection raised by the rate-payer 
was an objection to the valuation within the meaning of s. 135 of the Act, the 
Judge of bho Small Cause Court had jurisdiction to deal with it. That being so, it 
was not open to the High Court to interfere either under s. 25 of the Provincial 
Small Cause Courts Act, or under 622 of the Code of Civil Procedure, or under 
B. 15 of 24 and 25 Vic., c. 104. 

CORPORATION OP CALCUTTA V. BHUPATI ROY CflOWDHRY ... XXVI 74 

Carriage— 

Explosicm in, on Railway. See RAILWAY COMPANY. 

CarrieFB* Act— 

III of 1865— 

SB. 6, 8 and 9. Negligence— AcMent, Loss by— Burden of proof in a suit for damages 
fgr non-delivery. The plaintiffs sued a company, who were common' carriers, for 
damages for the non-delivery of goods ontrusted.to them for carriage, destruction 
of theAgoods by fire having taken place cn board the company’s flat when moored 
off the place of destination. How the fire originated was not shown. The com- 
pany did not prove absence of negligence on their part, nor was thete placed before 
the Original Court a case inconsistent with their negligence. The Judicial Com- 
mittee dismissed an appeal from the decree of the Appellate High Court, which 
proceeded on the 9th section of the Carriers’ Act (Itt of 1865), that Court having 
tjikcn the non-delivery as placing the burdr>n of proving absence of negligence on 
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the carriers. There were facts showing that no adequate means had been provid- 
ed by the defendants for extinguishing a fire on board, and that Iho watob was 
inefficient. The defendants, accordingly, had failed to exonerate themselves. 
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referred to .^. ... • ... ... ... ... XXVI 

Mathura Mohun Lahiri v, Uma- Sundari Debi, I.L.R., 25 Cal., 34, 
distinguished ... * ... ... ... ... ... XXVI 

McCOMISKEY, In the goods of, 20 Cal., 879, followed ... XXVI 

MlLliER u. BUNGA Nath MoULICE. I.L.B., 12 Cal., 889, distinguished ... XXVII 
Mills v. Pox, L.R., 37 Oh. D., 163, distinguished ... ... XXVI 

Mina KUMABI BiBEE t7. JAGAT SETTANI BIBEE, I.L.R., 10 Gal., 220, 
referred to ... ... ... ... ... ... XXVIl 

MOHABEEB PSRBHAD Singh V. MOHABEER Singh, I.L.B., 7 Gal., 591, 
dissented from ... ... ... ... ... ... XXVI 

MOHABIB PBOSAD V. MAHESHWAB NATH SAHAI, I.L.B., 17 Gal., 5H4 ; 

L.R.. 17 I.A., 11, relied on ... ... ... .. XXVII 

MOHABUT ALI V. Mahomed PAIZULLAH, 2 G.W.N,, 456, approved of ... XXVIl 
MOHENDRO NARAIN GHATUBAJ V. GOPAL MONDUL, I.L.B. 17 Gal., 769, 
referred to • ... • ... ... ... ... ... XXVI 

Mohima Ghunder Roy Ghowdhry v. Ram Ktshore acharjee 
GHOWDHBY. 15 B.L.R.. 142 ; 23 W. R., 174, followed ... ... XXVI 

MOHITJDDIN V. SAYIDUDDIN, I.L.B., 20 Cal., 810, referred to ... XXVIl 

MOTHOORMOHUNROYv. Bank of Bengal, I.L.B. , 3 Cal., 392, referred to. XXVI 
MOTI LAL V. MakUND Singh, I.L.B., 19 All., 477, followed ... ... XXVIl 

Mo*^! SAHU V. CHHATRI Das, I.L.R., 19 Cal., 780, distinguished . . XXVIl 

MOTI SaHU V. ChhaTBI Das, I.L.B., 19 Cal., 780, followed ... .. XXVIl 

Munchebshaw Bezonji V. The New Dhubumbey Spinning and 
Weaving Co., I.L.B., 4 Bom., 676, not approved .. ... XXVIl 

NaKODA Ismail v. KassAM, 9 Bom., H.O,. 46, referred to ... ... XXVIl 

NANOMI BABUASIN V. MODUN MOHUN, I.L.B., 13 Cal., 21 ; L.R., 13 
LA., 1, reliedon... ... ... ... ... ...XXVIl 

NaraYANA REDDI V. Papayya, I.L.R. , 22 Mad., 133, referred to ... XXVIl 
Narayan jbth A V. Municipal Commissioners of Bombay, I.L.R., 

16 Bom., 264, followed ... ... ... ... ...XXVI 

NaVADIP Chandra Palu. PURNANAND Saha, 3 C.W.N., 73, referred to... XXVIl 
NAWAB ZAINAL-UB-DIN khan V. MaHAMMED ASGHAR ALI, L.H., 36 
1. A., 12 ; I.L.R., 10 All., 160, referred to ... ... ... .\XVII 

NBMagaUDA V. PARESHA, I.L.R,, 22 Bom., 640, referred to ... ... XXVIl 

NEMAl CHAND KaNJI V. DENO NATH KANJI, 2 C.W.N., 691, referred to... XXVI 
NERUL Hosbein V. Sheo Bahai, L.R., 19 I.A., 221 ; I.L.B., 20 Cal., 1, 
distinguished ... ... ... ... ... ... XXVIl 

Nitayi Behari Saha Paramanick v, hari Govinda Saha, I.L.R., 

26 Cal., 077, distinguished... ... ... ... ...XXVIl 

NITYANUND GHOSE V. KlSSEN KiSHORE, W.R., Sp. No. Act X 82, 
distinguished ... ... ... ... ... ...XXVIl 

NiTYE GoPAL S ircar u.Nagendra Nath Mitter Mozumdar, I.L.H., 

11 Oal., 429, referred to and followed ... ... ... ...XXVIl 

Nogendra Nath Bose v. Satadul Bashini bose, 3C.W.N., 224, • 
referred to ... ... ... ... ... ...XXVIl 

NUFFER Chandra Pal Ghowdhry v. rajendba Lal Goswami, I.L.R., 

25 Cal., 167, distinguished ... ... ... ... XXVI 

NUTHOOLALL CUOWDHBY V. SAADAT LALL, W.R., Sp. Vol. (1864), 271, 

referred to ... ... ... ... ... ... XXVI 

OMRUN15BA BiBIIIs V. DlLA WAR ALLY KHAN, I.L.R., 10 Cal., 350, reforrod 
to and followed ... ... ... ... ... ...XXVI 

OOMATABA DEBIA V. PeENA BIBEE, 2 W.R., 155, referred to ... XXVI 

OPOOBBA KUMAR SETT V. PROBOD KUMARY DABSI, 1 C.W.N., 49, 
referred to ... ... ... ... • ... ...XXVIl 

ORIENTAL Bank COBPOBATlONv. CHARRIOL,I.L.R.,l^Cal., 642, followed. XXVIl 
PACHKAURI V. QUBEN»EMPRBSS, I.L.R., 24 Cal., 686, referred to ... XXVI 

Page v. More, 15 Q.B., 684, distinguished ... ... ... XXVIl 

PALANI GOUNDAN V, RANGAYYA G0UNDAN,T.L.R.,22 Mad,, 207, referred to, XXVIl 
Pandit SardAB v. MEAJANMirdha, I.L.R., 21 Cal., 378, referred to and * 
followed ... ... ... ... ... ...XXVIl 

PAVA NAGAJI V. GOVIND RAMJI,*10 Bom. A.C., 382, explained ... XXVI 

Pebtap Chundeb GHOSE V. Mohendba Nath Purkait, I.L.R., 17 
OaL, 291 ; L.R., 16 1.A..233, referred to ... ... ... XXVI 

PETUM Doss v. RamdhONE Do*, l Taylor, 279, referred to ... ... XXVI 
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Case — ( contintted,) 

PIBAN V. ABDOOL KABIM, 19 CaI., 203, referred to XX^H 

PORESHNATH MAJUMDAR V. RAMJA1>U MAJUMDAR, I.,L. R., 16 Cal., 

246, referred to ... ... ... ... • ... XXVII 

PKAN.CE V. SYMPSON, I Kay, 678, referred to ... ... XXVI 

Pb*an Nath Roy v. Mohbsh Chandra Moitra, I.L.R., 26 Cal., 646, 
referred to ... ... ... ... ... ...XXVII 

FBEMChandNuskurv. MoksHODA Debi, T.L.R., 14 Cal., 201, referred to. XXVI 
PREONATH SHAHA V. MADUU SUDAN BlIUlYA, I.L.R., 26 Cal., 603, 

followed ... ... ... ... ... ... XXVI 

Priag Nath Deo v. Mura Munda, I.L.R., 24 C.il., 249, dissented from. XXVII 
Pbosunno Kumar sanyal v. Kali das Sanyal, I.L.R., 19 Cal., 683 ; 

L.R., 19 1. A., 166, followed ... ... ... ...XXVI 

Pbosunno Kumar Sanyal v. Kali Das Sanyal, I.L.R., 19 Cal., 683 ; 

Ij.R , 19 I.A., 166, referred to ... ... ... ... XXVI 

Protap Naratn Singh V. Rajendra Narain Singh, I.L.R., 24 Cal., 

56, followed ... ... ... ... ... ...XXVII 

PULIN CHANDRA ROY V. AKBAR IIObSElN, T.L.R,, 21 Cal., approv.od. XXVI 
PUBMESSUUEE DOSSEE V. NOBIN CHUNDBH TABUN, 24 W.R., 305, 

distinguished ... ... ... ... ... ...XXVII 

PursidNauain Singh v. HonoomanSahu.LL.R., 6 Cal., 845, relied on. XXVII 
Queen v. AMANULLA, 12 B.L.R., Ap. 15 ; 21 W.R.Cr., 49, approved of ... XXVII 

Queen v. CHI^NDO CHUNDALTNEE, 24 W.R. Cr.. 55, distinguished . XXVII 

QUEEN I). Mussamut NIRUNI, 7 W.R., Cr., 49, relied on ... . XXVII 

QUEEN V. IIl;jv\N RAI, G B.L.R., 296 ; 16 W.R.Cr., 9, referred to . XXVI 

QUEEN-KMPliESS V. BllAUMAPPA, IX. R., 12 Mad., 123, approved of . XXVII 
Queen-Empress v. CHAGAN DaY/ULAM. I.L.R., 14 Bom., 33 l,di.stinguishcd. XXVII 
QUEKN-EMPRESS V. GHAGAN JaOANNATH, I. L. R., 23 Bom., 439 
dissented from ... ... ... ... ... ... XXVII 

Queen-Empress v. Chandi Singh, IX.R., 14 Cal., 395, overruled ... XXVII 
Quebn.Empress V. Gangauam SANTARAM. I.L.R., 9 Bom., 135, 
referred to . XXVII 

Queen-Empress v. Jabanulla, TX.H., 23 Cal., 976, followed . XXVII 

Queen-Empress v. Maganlal, I.L.R., 14 Bom., 115, distinguished . XXvn 
Queen-Empress v. Maula Baksh, I.L.R., 15 .\li., 206, followed . XXVTl 
Queen-Empress v. O’Hara, I.L.R., 17 Cal., 642, di.sLingui.shed ... XXVII 
Queen-Empress v. Pratap Chundeb Ghose, I.L.R., 25 Cal.. 852, 
followed ... ... ... ... ... ... XXVI 

Queen-Empress p. RANGI, I L.R., lO Mad., 296, approved of ... XXVII 

Queen-Empress v. RUKRHMONI, I.L.R., 10 Bom., 340, referred to ... XXVT 
Queen-Empress r. SUKHA, J.L.U., R All., 14, disnpproved of ... XXVII 

RADHA GOIUND KOER V. RAKHAJj Das MUKHEHJI, lX.R., 12 Cal., 82, 
rofeiTocl to and followed ... ... ... ... ... XXVI 

Raj CHUNDEii Chuckerbutty V. Dina NATH Saha, 2 CW.N., 483, 
followed .. ... ... ... ... ... XXVI 

Raj Ciiunder Mozumdar v. Gour chundeb Mozumdar, I.L.R. , 

22 Cal., 176, overruled ... ... ... ... ...XXVII 

Raj chundeb Roy v. Isser Chundeb Roy, Bourko, O. C., 139, 
referred to XXVI 

RAJONI KANTO Bose r. AsAN MULLICK, 2 C.W.N., 672, distinguished . XXVII 
RamasAMAYVAN r. VIRASAMI Ayyar, T.L.R., 21 Mad., 222 XXVII 

RAM CHANDRA BORAL v. JlTYANDRIA, I L.R., 25 Cal., 434, approved of... XXVII 
RAM CHANDRA DaS w. MONOHUB ROY, I.L.R., 21 Cal.. 29, followed • ... XXVII 

RA^ICHARAN BHAGAT t?. SIIEOBRRAT RAI, I.L.R., 16 All., 418, refereed 
to and followed... .. ... ... ... ...XXVII 

RAM DIN KaLKA Prasad, I.L.R., 7 All., 502; L.B., 12 LA., 12, 
distinguished ... •... ... ... ... ...XXVII 

ramendra boy chowdhry u. Serajuddin Ahmed Chowdrry, 

2 C.W.N., 234, distinguished * ... ... .... ... XXVI 

Ramendra Roy Chowdhry v. Serajuddin ahmed Chowdhry, 2 C, 

W.N., 234, referred to ... ... ... ... ...XXVI 

RAMESSUR MOOKERJEB v. TsHAN CHUNDBR MOOKEHJEE, 10 W.R., 457, 
followed ... ... ... ... ... ... XXVI 

RAM.TAN khan V. Raman CHAMAR, ll C.L.R., 480, dissented from ... XXVII 
RAM Kumar JUGi V. Jafar Ali Patwart, I.L.R., 26 Gal., 199, note, 
approved of ... ... ... ... ... ... XXVI 

Ram MUNDUR v. JaNKI PERSHAD. 12 C.L.R., 139, referred to and followed, XXVI 
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•Case — ( continued,) 

Ram RatAN SUKAL v, NANDU, I.L.R., 19 Cal., 249 ; L. R.. 19 I.A., 1, 
referred to ... ... ... , ... ... ... XXVI 

RAMSDEN V. DYSON •L.R., 1 E. & I. App., I24, referred to ... ... XXVII 

RAMSEBUK V. RAMLALL K60NDOO, I.L.R., 16 Cal., 815, referred to ... XXVI 
R^TANBAi r. Great Indian Peninsula railway Co., 7 Bom. O.C., 120, 
noU ; 8 Bom. O.C., 180, followed " ... ... ... ... XXVI 

REG. 1). PARSHRAM KBSHAV, 7 Bom. H.C.. Cr., 61, approved of ... XXVI 

Reg. V. RAMAJIRAV, 12 Bom. H.C., 1, referred to ... ... ... XXVI 

ROOF LAL dab V, MANOOK, 2 C.W.N., 672, followed ... ... XXVI 

Rothschild v. Commissioners op inland Revenue, L.R., 2 Q.B., 

142, referred to ... ... ... ... ... ... XXVII 

Rutnessur Biswas v. Hubibh Chundeb Bose, i.l.r., 11 Cal., 221, 
referred to ... ... ... ... ... ...XXVII 

SAADATMAND Khan v. Phul KUAR, I.L.R., 20 All., 412, distinguished... XXVI 
SAGAR Dutt, In re, 1 B.L.R., 0. Cr., 41, referred to ... ... XXVII 

SARAT SOONDARY DABEA V, ANUND MOHUN SURMA GlIUTTACK, I.L.R. , 

6 Cal., 273, followed ... ... ... ... ...XXVI 

Saroda CHARAN «. KISTA MOHUN, 1 C.W.N. , 516, referred to ... XXVII 

Scott v, London Dock Oo., 3. H. & C., 696, referred to ... ... XXVI 

SECRETARY OF STATE FOB INDIA t). LUCHMESWAR SiNGH, I.L.R., 16 
Cal., 223 ; L.R., IG I.A., 6, distinguished ... ... ... XXVI 

Sham CUAND Girt v. BHAIRAM PandIjJY (unroported), referred to ... XXVII 
SHAM CHAND KUNDU v. BllOJO NATH PAL CHOWDHUY, 12 B.L.R., 484 ; 

21 W.R., 94, followed ... ... ... ... ... XXVTI 

SHAM LALPALv.MODIIU SUDAN SIRCAR, I.L.R., 22 Cal., 658, diatinguished.XXVII 
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R., 13 Cal., 101. distinguished ... ... ... ...XXVI 

SHBO NARAIN Singh v. Darbart MahtON, 2 C.W.N., 207, approved ... XXVII 

SHEO NaiuTN Singh v. HURBUNS LALL, U W.R., 66, referred to .. XXVII 

SHIB Nath CHONG u. Barat Chunder Sarkab, i.l.r., 22 Cal., 586, 
followed ... ... ... ... ... ... XXVI 

BlDHEHW.\liI DABI V. ABHOYBHWARI DABT, I.L.R., 15 Cal., 818, referred to. XXVII 
SOMAN GOVTS, V. RAGHUBIK OJIIA, T.L.R., 24 Ofil., 160, approved ... XXVI 

Bona BEEBRE v. LALLCIIAND OHOWDHRY, 9 W.R.. 242, explained ... XXVII 

SooBUL Chundeb Law v. russick Lall Mitter, I.L.R., 15 Cal., 202, 
cited... ... ... ... ... ... ...XXVII 
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SoBABji RATANji r. GREAT Indian Peninsula Railway Co.,7Bom. 

O.O., 119, Ro/c, followed ... ... ... ... ...XXVI 466 

SOUTHEKAL Krishna Rao, In re, I.L.R., 15 Cal., 152 ; L.R., 14 I.A., 

161, referred to ... ... ... ... ... ... XXVJI 1024 

SRFISMANTO CllATF.llJEE, 771 /c, (unreported), approved of ... ... XXVI 852 

Sbinath Kur t’. I’JIOSUNNO KUMAU CHOSE, I.L.R., 9 Cal., 934, followed. XXVI 286 
SUQDEN t). LORD ST. LEONARDS, L.R., 1 P.D., 154, referred to ... XXVI 634 

Buraj Bunsi Koer V. Sheo Prrbad Singh, I.L.R., 6 Cal., 148 ; L.R., 

61.A., 88, relied on ... ... ... ... ...XXVII 726 

SUBENDRA NARAIN SINGH V. BHAI LAL THAKUB, I.L.R., 22 Cal., 752, 
referred to and followed ... ... ... ... ...XXVII 239 


SURUT SOONDUREE DEBIA V. SUMEEROODEEN TALOOKDAR, 22 W.R.* 

530, followed ... ... ... ... ... ... XXVI 832 

BURYA NARAIN BlNOH V. JOGENDRA NaUAIN ROY OHOWDHURY, I.L.R., 

20 Cal., 360, explained ... ... ... ... ... XXVI 301 

SYED NERUL IIOSSEIN V. SHEO SAHAI. L.R., 19 I.A., 221 ; I.L.R., 20 
Cal., 1, distinguished ... ... ... ... ...XXVII 683 

Syud'Emam Momtazuddin Mahomed v. Raj Coomau Dabs, 14 B.L.R., • 

408, referred to ... ... ... ... ... ... XXVII 726 

TARA Das MALAKER v. Ram DOYAL MalAKAR, 2 C.W.N., 125, referred to.XXVII 774 
Tarini Prosad Roy 17. Nakayan Kumaui Debi, I.L.R., 17 Cal., 301, 
referred to ... ... ... ... * ... ... XXVI 103 

THEYYAVELAN 17. KQCHAN, I.L.R., 21 Mad., 7, followed ... ... XXVI 951 

TIKARAM V. SHAMA CHAUAN, i.l.r. , 20 All,, 42, dissented from ... XXVI 286 

Tyrrell 17. PAINTON, L.R. (1894), P. I6I, referred to ... ... XXVTI 621 

UJJALA BEWA, In re, 1 C. L.R., 523, referred to ... ... ... XXVI 336 

Umar khan r. Sale Khan, i.l.r., 17 Bom., 100, explained... ... l^VI 301 

Umar KH VN v. Sale Khan, I.L.R., 17 Bjm., lOG, referred to .. XXVI 301 

UPENDRA LAL MUKERJEE V. (4IRINDHA NaTH MUKERJEB. I.L.R., *25 
Cal., 566, referred to ... ... ... ... ... XXVI 109 

VENKATRAMAYYA 17. KRISHNAWA, I.L.R., 20 Mod., 319, distinguished ...XXVII 016 
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Oaso — (concluded.) 

.Wallis v. Smith. L.B.. si Ch. D., 343. referred to ... ... XXVU 499 

Watson & Co. v, Ramchund Dutt, I.L.R., 18 Cal., 10; L.R.. 17 LA., 
no, distinguished •... .... ... . ... * ... XXVI 658 

Welfare V. London & Brighton Railway Oo^, L.B., 4 Q.B > 698, 
referred to ... ... ... ,... ... ... XXVI . 466 

Wl8B w. AmeerUNNISSA Khatoon, L.R., 7 I.A.. 73, referred-to ... XXVI 579 
Yakatunnissa Bibee v. kishoree Mohun Roy, I.L.R., I9 0al., 747, 
distinguished ... ... ... ... ...XXVII 815 

Yeshwada V. Ram Chandra, l.L.R., 18 Bom., 66, distinguished ... XXVU 571 
Zainal-ub*din khan V. Mahammed AsgharAli, L.R., 15 I.A.I 13; 

I.L.R., 10 All., 166, referred to ... ... ... ... XXVII 810 

Oattle— 

IHegal seizure of. See CATTLE TRESPASS ACT, S. 23. 

Oattle Trespass Act— 

I of 1891— 

B. 22. Illegal seizure of cattle — Fine — Compensation. A Magistrate is not competent 
under s. 22 of the Cattle Treepass Act to pass any sentence bf fine, he* can only 
award compensation for the illegal seizure of cattle. 

BHAGIRATHI NAIK V. GANGADHAR MaHANTY ... ... ... XXVII 999 

Cause of Action — 

See JURISDICTION : LIMITATION ACT, ART. 120 : RIGHT OF SUIT : SLANDER. 

Causes of Action — 

Misjohvder of. See MULTIFARIOUSNESS . 

Causing Hurt— 

In furtherance of common object. See RIOTING. 

Caveator- 

Right of, to have probate revoked* Bee PROBATE . 

Central Provinces Land Revenue Act— 

XVIII of 1881, s. 87. See HINDU LAW, JOINT FAMILY. 

Certificate— 

Suit to set aside. See PUBLIC DEMANDS RECOVERY ACT, S. 8. 

Certificate of Sale— 

See PUBLIC DEMANDS RECOVERY ACT. 

Order amending. See APPEAL. 

Certificate of Succession— 

See SUCCESSION CERTIFICATE ACT, S. 4. 

Certified Purchaser— 

See BEN AMI TRANSACTION. 

Charge— 

A Iteration of^ charge — Conviction of rioting with the emnmon object of iheft--^Finding 
by Appellate Court of different common obje^ct — Legality of conviction on such 
finding — Penal Code (Act XLV of 1860), ss. 147 and SiO-^Code of Criminal 
Procedure (Act V of 1898), s. 428. Tuo accused Were convicted by a Magistrate of 
theft of mangoes and also of rioting, the common object of the unlaWiul assembly 
being the forcibly taking away of mangoes belonging to the complainant. On 
appeal the Sessions Judge not only found that the common objd&t was not the 
taking of the mangoes but that the dispute between the parties was as 'to certain 
land. He however dismissed the appeal and confirmed the conviction. Held that, 
as the odoused were convicted on a different finding of fact from that to which 
they were called upon to plead and to defend them^ves at the trial, they were 
entitled to an acquittal. ^ 

RAHIMUDDI 1?. ASGAR ALI ... ... ... * ... XXVII 990 

Alteration of charge on appeal— Conviction for different offence from that charged--^ 

Want of notice to accused— Penal Code (Act XLV of 1860), ss. 143 and 379. The 
accusecl wore convicted of theft : that was the only charge which they were called 
upon to answer. In appeal the District Magistrate Jield that no theft had been 
committed, but he convicted the accused of being members of an unlawful assem- 
bly. Held, that on the trial the accused were called upon to answer only a 
charge of theft, they were never called upon to answev any other charge, and they 
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therefore could not fairly be cpuvioted on their appeal of an ofience of an entirely 
different character. It la on the proceedings t»ken before the Magistrate that the 
facts conslituting an ofience for which a tr^l is held 'are made known to the 
accused, and the law is applied by the Magistrate to the facts established, so as to 
constitute the charge which the* abused is called upon to answer. It therefore 
o'annot be said that sudioient notice was given to the accused because mention of 
s. 147 of the Penal Code (rioting) together with theft was made in the final report 
of the Police as the ofieuoes considered to have been established ; and that the 
accused must have been made acquainted with such report. 

Jatu Sing V. Mahabir Singh ... ... ... xxvil 660 

Framing new. See PENAL CODE, S. 477A. 

Power of Appellate Court to alter. See ATTEMPT TO COMMIT OFFENCE. 

“ Charged 

Meaning of. See PENAL CODE, 8. 218. 

. Charges— 

Joinder of. Offences of same kind not within year— Failure of justice — Code of 
Criminal Pre^edure ( Agt V of 1698), ss. 233, 234 and 537. Heldt that s. 537 of the 
Code of Criminal Procedure can be applied to any case in which the trial has been 
held on charges joined together contrary to a. 234 of that Code. In the matter of 
LuchmUiaratn, Queen-Empress v. Cha'ndi Singh and Raj Chunder Moeumdar v. 

Qour Chunder Moeumdar overruled. 

IN THE MATTER OF ABDUU Rahman ... ... ... xxvil 639 

Charter Aot— 

High Court (24 and 26 Viet., Cap. 104), s. 15 See SANCTION FOR PROSE- 
CUTION. 

Chief Justioe— 

Direction by^ ns to trial of case. See OUARDIANB AND WARDS, ACT, S. 14. 

Chittagong Aot— 

XXII of 18C0, B. 1. Bob HIGH COURT, JURISDICTION OF. 

Chittagong Hili Tracts — 

Offence commuted in. See HIGH COURT, JURISDICTION OF. 

Chota Nagpore Enonmhered Estates’ Aot— 

VI of 187C— 

SB. 2, 3 (c), 4-12. Meaning of the words holder *’ and “ heir** — Capacity to mwU 
gage. The words “ holder” and “his heir” are used throughout the Chota 
Nagpore iJlncumbered Estates’ Act in the sense of the hxilder of the property at the 
time of the dclcrinination of the debts and liabilities under s. 8 of the Act and his 
hfdr. The word “ heir” in the act always applies to the person who is the holder's 
heir at the time of such determination of the debts and liabilities and to no other 
heir, nor to tbe heir’s heir. The Obtatc of F came under management under the 
Chota Nagpore Encumbered Estates’ Act in 1880. He had several sous, of whom 
B was the eldest and J the next in age. F died in 1884, and according to the 
custom of the family, B succeeded him to the estate, and on B dying in 1892 
without leaving a male issue, J sucioudcd him. On tbe 8th June 1894, 9* mort- 
gaged a village which had been granted to him by his father for his maintenance, 
and which never came under the muuagemcnl of the Encumbered Estates. Held, 
that there was nothing in s. 3, cl, of the said Aot to incapacitate J from 
mortgaging the property. The object of Act VI of 187C explained. 

KOKA MAHTONv.-MANKIJAGAHNATH SAHI ... ... ... XXVII 462 

Chota Nagpore Landlord and Tenant Prooedare Aot— 

Boogal Aot 1 of 1879 — 

88. 37, 88, 47, 49-S6, 63-67, 76. 98, 113, 187, 144. See SECOND APPEAL. 

CItU Court- 

Order for possession made by. Bee CRIMINAL PROCEDlBiE CODE, S. 145. 

Civil Procedure Code— 

Act VIII of 1869— 

B. 179. Bee PRACTICE. 

Act XIV of 1882— 8 

6. 2. See APPEAL : CIVIL PROCEDURE CODE, S. 244 : SALE IN EXECUTION 
OF DEGREE : Second appeal. 

SB. 3. 4. See SECOND APPEAL. • 
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Civil Prooedure Coit— (continued) 

Act XlV of i^S2~^(coniinued,} 

8. 11. See RIGHT OF SUIT. 

8. 13. Civiii Procedure Oode, s. 24^4 : Foreign Court, Jurisdiction of : 

‘ Res JUDICATA.’ 

8. 28. See HINDU LAW, JOINT FAMILY : PARTIES': 

8 . 32. See PARTIES. 

s.‘42. Hindu Law, joint Family. 

8 . 44, Rule A. See MULTIFARIOUBNESS. 

8 . 54. See LIMITATION. 

8 . 57. Sec APPEAL. 

68. 74 , 76 ; 79, 80. See SUMMONS, SERVICE OF. 

SB. 102, 103. See CIVIL PROCEDURE CODE, S. 370 : REVIEW. 

8 . 108. See PARTIES : RIGHT OF SUIT. 

8. 108. Ex parte decree— Setting aside ex parte decree on condition of finding surety. 

An ex parte decree was set aside ou condition that the defendant should find a surety, 
who would bo responsible for any amount that might be found due from the 
defendant by any decree to be .subsequently made in the suit. Held^ that under 
8. 108 of the Code of Civil P^rocedurc, a Court has jurisdiction to set aside an 
ex parte decree on these terms. 

BONATUN Shah \ V. Dino NATH SHAHA ... ... ...XXVI 223 

88. 108, 244. Sale in execution of an ex parte decree and purchase by the decree- 
holder — Confirmation of the sale — Subsequent setting aside of the ex parte decree — 
Application by a subsequent purchaser in execution of another decree to set aside 
tine sale on the ground that the ex parte decree had been set aside. Certain immove- 
able properties were sold in execution of an ex parte decree and were purchased 
by the decree-holder himself. After the conhrmation of the sale, the decree was 
set aside under s. 108 of the Civil Procedure Code at the instance of some of the 
defendants in the original suit. On an application under s. 244 of the Civil Pro- 
cedure Code having l)cen made by a prior purchaser of the said properties in 
execution of another decree, to set aside the sale hold in execution of the ex parte 
decree the dofonce was that the application could not como under s. 244 of the 
Civil Procedure Code, and that the sale could not bo sol aside, as it had been 
confirmed. Held^ that the case wa'5 one under s. 244 of the Civil Procedure Code ; 
and that the ex parte docroe having been sot aside the sale could not stand, 
inasmuch as the dccroc-holdur bimsolf was the purchaser. Doyamoyi Dasi v. Sarat 
Chundcr Mozoomdar, heni Versad Kocri v. Lakhi Rai, Durga Charan Mandal v. 

Kali Prasanna Sarkar, Naioab Zainal-ub-din Khan v. Mahammed Asghar Ali and 
Mina Kumari Bibee v. Jagat Sattani Bibee referred to. 

Umedmal u. 8RINATH Ray ... ... ... ...XXVII 810 

s, 109. Bee PAHTIES. 

8. 167. See Civil Procedure Code, s. 370. 

8. 209. See CONTRACT ACT, 8. 60. 

8. 211. Sec Mesne Profits. 

83 . 228, 232 and 578. Jurisdiction of a Court where a decree has been transferred 
ferr execution to substitute the name of the transferee of the decree — Whettier an 
order passed without jurisdiction can he cured by the provisions of s. 678 of the 
Civil Procedure Code. An application by the transferee of a decree for execution 
after substitution of his name can be entertained only by the Court which passed 
the decree, and the Court to which the decree has been transferred has no jurisdic- 
tion to entertain it. Sheo Narain Singh v. Hurbuns halt, Nakoda Ismail v. 
Kassam and Kadir Bakhsh v. Tlahi Bakhsh referred to. In a* case where a 
decree has been transferred to another Court for exeoution, and that Court orders 
i^hc execution to proceed after substitution of the name of the transferee of the 
decree, the said order is one passed without jurisdiction, andean be set aside on 
appeal, notwithstanding the provisions of s. 578 of the Civil Procedure Code. 

Sham Lai Pal v, Modhu Sudan Sircar distinguished. 

AMAR OHUNDRA BANERJEE V, GURU PUOSUNNO MUKERJBB ... XXVIl 488 

8 . 230. See LIMITATION. 

s. 4232. See APPEAL : CIVIL PROCEDURE CODE, 88. 228 ; 244. 

• 8.244. See APPEAL: CIVIL PROCEDURE CODE, 8. 108; RIGHT OP SUIT: 

Sale in Execution of Decree : Second Appeal. 

8. 244. Parties to suit— ' Representative'^ of party— Purchaser of the decree from the 
decree-holder— Civil Procedure Code (Act XIV of 1^82), ss. 2, ^di^^-^Decree^holder 
— Application by transferee of decree — Civil Procedure Code Amendment Act (VII 
of 1888) — Second Appeal, The word “ representative,” as used ins. 244 of the 
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‘Civil Procedure Code —^oon^inueij 
Act Xiy*of 1882 — (continued,) * 

Code of Civil Procedure, vfhen used with reference to a decree-holder, includes the 
purchaser of the decree from thfe decree-holder by an assignment i n writi iig Uhan 
X^hunder Sirkar v. B^eni Mndhut Sirkar and Dadri Nnrain v. Jai A'l.s/tc'n Dns 
referred to. The Court executing a decree which has boon so transbnrod can go 
into the disputed question of the transfer of the dcoroo under tho provisions of 
s. 244 of the Civil Procedure Code as amended hy Act VTI of 1886. 

Dwar Buksh Sirkar r. FatikJali... ... ... xxvi 

s. 244. Party to suit — Question in execution of decree — Right of suit — Minor defen- 
dant objecting to sale in mortgage suit but u'ithdniwing lus defence. In a suit 
brought upon a moitgiige bond aftei the death of the. oxociilant, who w.is tho 
widow of the last full owner of tho properties mortgag'Hl, the present plaint iff, 
who was a minor at that time, appeared, represented by tho manager under the 
Court of Wards, and denied the widow’s right to mortgage the properties in dispute. 
He subsequently withdrew his defence, but remained a party on the record, and 
a decree was, made in, his presence. .At an execution proceeding taken against 
the minor son of tho alleged adopted son of the last full owner without any nonce 
to the present plaintiff, some of tho mortgaged properties were sold. In a bin I 
by him (tho plaintiff) for recovery of possc>^sion of the said properties, the defence 
was that the suit was not maintainable by virtue of tho provisions of s. 244 of the 
Civil Procedure Code. Held, that inasmuch as the plaintiff was a party to the 
suit in which the decree was passed, his remedy, if he could object to the sale, 
was by an application under s. 241 of the Civil Procedure Code, anfl not liy a 
.separate suit. 

RVM CHANDRA MUKEHJEK r. RAN.IIT SlNOH ... ... ... XXVJI 

•• 244. Question for Court executing deaee- - Execution of decree — Plea ialmi by 
defendant in separate suit — Ciinl Pfocedure Code (Act XIV of 1H82). 13 — Ret 

judicata. When an issue arising out of tho execution of a decroe him not boon 
raised and determined under s. 244 of tho Civil Procedure Code there is nothing in 
that section to prevent a defendant in a separate suit subsequently brought from 
raising that issue in that suit. Rhiram Ali Shaik Shikdar w Oopi Kanth SJiaha 
followed. 

Nil Kamal Mukerjee v, Jahnabi Ohowohurani ... ... XXVI 

244. Question for Court executing decree — Question between decree-holder and 
judgmenUdehtor as to saleability or otherwise of an occupancy holding. Under 
8. 244 of the Civil Procedure Code the question as to the saleability or otherwise of 
an occupancy holding between the docreo-holder and judgment-debtor can be 
determined in the execution proceedings. Durga Charan Mandal v. Kali 
Prasanna Sarkar, and Bhiram Al; Shaik Shikdar v. Oopi Kanth Shaha 
referred to. 

Gahar Khalifa Bipari v. Kast Muddi Jamadar ... XXVIT 

B. 244, Question for Court executing decree — Transferability of occupancy holding 
according to cu>siom or usage — Saleability of occupancy holding in e.recuiion of 
decree. When an application is made to execute a decree for moncy.by the 
attachment and sale of an occupancy bolding, the judgment-debtor is eutiiled, 
under 8. 244 of the Civil Procedure Code, to raise the question as to whether 
th<! holding is saleable according to custom or usage, and to have that question 
determined by tjio Court executing the decree. 

MAJED HOSSBIN u. RaGHUBL’R CxiO\»DHRy ... ... ... XXVII 

I. 244.- Question irC execution of decree— Possession in execution of decree, after sale 
— Question (ffrising between the parlies or their representatives— Separate suit — 
Appeal. Proceedings for the delivery of possession to the auction -purchaser aftor 
BiUe in execution of a decree, are proceedings in execution of tho decree ; and when 
the application for possession is resisted by the legal representative of the judg- 
ment-debtor on the allegation that portions of the property belonged to him and 
not to the judgment^debtor, the question raised comes under s. 244 of the Civil 
Procedure Code and must be decided under that section and not by a separate suit. 
Madhu Sudan Das v. Gobinda Pria Chowdhurani ... ... xx^vil 

88. 244, 266 and 318. Questions fat' Court executing decree — Sale of an occupancy 
holding not transferable by custom, in execution of a decree for arrears of rent obtain- 
ed by a co-sharer landlord — Effect of such a sale — Bengal Tenancy Act (VIII of 
1685), 88. 22, 65, 73 and 188. A decree for rent obtained by some of certain co- 
sharer landlords and not by the whole body of them, is not a decroe under the 
Bengal Tenancy Act. Prem Chantl NusJcur v. Mokshoda Debi and Jugohundhu 

13 CAL.— d 
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Civil Prooeclure Code — ( cmtmued.) 

Act XIV of 1882— (continued,) 

Patiuek V. Jadzi Ohose Alkushi referred to. An occupancy holding which is not 
transferable by custom, as also the interest of the , juflgmcnt-debtor in the said 
holding, arc not saleable in execution of such, a decree. Bhirani Ali Shaik 

* 'SMkdarv. Gopi Kanfh Shaha referred to. A judgment-debtor, whose occupancy 
holding, which was not transferable by custom, had ben sold in execution of a decree 
for rent obtained by some of the co-sbarrr landlords, objected to the application 
made by tlie auction-purchaser after the confirmation of the sale for delivery of 
possession of the said holdings on the ground that the sale was illegal. Reld^ 
that the confirmation of sale was no bar to the application that was made by 
the judgment-debtor to have it detdared that in execution of such a decree the 
holding could not be sold, the question being one which related to the execution, 
discharge, and satisfaction of the decree, liasti Rani v. Fattu referred to. 

DUKGA Chauan Mandal v. Kali Prasanna Smgcah ... ... XXVI 727 

S. 263. See StTRETY. 

I. 266 ; 276. See ATTACHMENT. 

ss. 278, 281, 283. See CLAIM TO ATTACHED PROPERTY. 

88. 278, 282 ; 293. Sec SMALL CAUSE COURTS (PRESIDENCY TOWNS) ACT. 

S. 296. See EXECUTION OF DECREE : INSOLVENCY : PARTIES. 

s. 310A. Civil Procedure Code Amendment Act (Vof 1894) — Power of a Court to set 
aside a sale if the deposit provided for in s. 310A he not paid within thirty days. Held 
(by the PuiiL BkN(’H) . WJicro tbo judgment-debtor has not williin thirty days 
from the date of sale deposited in Court a sum equal to .6 percent, of the purchase- 
money and the amount specified in the proclamation of sale as that for the n-eovorv 
of which the sale was ordered, loss any amount which may, since the date of such 
proclamation of sale, have been received by the dccrec-holder, but has deposited in 
Court within the proscribed period a sum calculated by some ofllcor of the Court 
as the sum to b(’ deposited in respect of such 6 per cent, and of the sum specified 
in such proclamation of sale, and there is nothing to show that there was any 
mistake of the Court by which the judgment-dobtor was induced to deposit an 
insulficieiit amount, the sale ought not to be .set aside. Mnkbool Ahmed Chcnvdhry 
V, Rnzlc Snbhan Choivdhry distinguished. 

CHUNDl CHARAN MANDAL v. BaNKE BPJHARY LAL MANDAL ... XXVI 449 

S. 311. See APPEAL: LANDLORD AND TENANT : SAIJO IN EXECUTION OF 
DECREE : SECOND APPEAL, 

B. 313. See Sale IN EXICCUTION OF DECREE. 

s. 315. See Parties. 

s. 310. See BRN(iAL TENANCY ACT, K. 148. 

8. 317. Sec BENAMT TRANSACTION. 

8. 370. Insolvent Act (11 and 12 Fic., C. 21), s. 1— Whether s. 370 of the Civil 
Prnceduie Code applies to a case, where there has not been a completed bankruptcy 
or insolvency — Dismissal of the suit foi' non-appearance of plaintiff or of the Official 
Assiqnee — Civil Procedure Code, ss. 102, 103, 1d7, 371. Section 370 of the Code 
of Civil procedure does not apply to a case whore there has been only an applica- 
tion to declare the plaintiff to a suit an insolvent and a vesting order made, but 
the proceedings are siihscquently annulled, and the party is not declared either 
a bankrupt or an insolvent ; therefore in such a case, where a suit has been 
dismissed for the non-appearance of the plaintiff or the Official Assignee on the 
date fixed for hearing, s. 103 of the Civil Procedure Code applies. 

Amrita Lal Mukerjee V. Rakhali Dassi Deri ... * ... XXVII 217 

8. 373. See APPEAL. 

88. 377 , 379 ; 389, 390. See PRACTICE. 

as. 392, 393. See Mesne PROFITS. 

ss. 436, 437. Sec HINDU LAW, .lOJNT FAMILY. 

8, 443, See PROBATE : SUMMONS. SERVICE OF. 

8.^62. See OATHS ACT, S. 9. 

88. 483, 490. See ATTACHMENT. 

8. 603. , Sec Receiver. 

B. 606. See ARBITRATION. 

88. 544. See CIVIL PROCEDURE CODE, S. 561. 

ss. 556, 658. Second appeal — Ch'der refusing to re-admit appeal — Dismissal of appeal 
for default — Pleader asking for time to go on with a ce:se. The provisions of ss. 666 
and 658 of the Civil Procedure Code do not apply when the pleader for the 
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*Civii Procedui^e (concluded.) 

Act Xiy of concluded,) 

appellant not merely informs the Court that tfohas no instructions, but makes an 
application for postponement, which is rofused, and the appeal is thereupon dismiss- 
ed. A second appeal does not, therefore, lie in such a case froju an order of tlje 
first Appellate Court refusing tore-adrnit an appp;i.| under the provisions t)f s. 558 * 
of the Code of Civil Procedure. 

Watson & Co v. ambica Dasi .. ... ... ... xxvii 5529 

8. 659. See CIVIL PROCEDURE CODK, H. 561 : PARTIES. 

8,661. Cross objection — Persons interested tn the result of the appeal — Whether a 
respondent can prefer a cross-objection aijainsi another respondent - Added respon- 
dent— Civil Procedure Code (1882), ss. 544, -559. In a suit for possession n[ ijmd 
the Court of First Instance decreed the plaintiffs’ suit in part against the defen- 
dants, Somi of the defendants appealed to the High Court without making the 
other defendants party-respondents. The plaintiffs preferred cross-objections 
under s. 661 of the Code of Civil Procedure. The non-appealing defendants 
wore added 'as respondents hy an order of the High Court to Iho offoet that 
they might be made parties without prejudice to any objection that might 
be urged on their behalf at the hearing of the appeal. The non-appealing 
defendants at the hearing of the appeal contended that they were wrongly 
made parties, and that the plaintiffs could not urge their cross-objoction as 
against them. Held, that the non-appealing defendants were poisons who were 
interested in the result of the appeal, within the meaning of s. 559 of the Code of 
Civil Procedure, and that, therefore, they wore rightly made parties. Held, also, 
that as a general rule the right of a respondent to urge cross-objoctioiis should be 
limited to his urging them against the appellant, and it is only by way of oxcep- 
tiou to this general rule that one respondent may urge a cross-objeebion against 
another rosprnident, the exception holding good, among other eases, in those iii 
which the appeal of some of the parties opens out fjuosLions which cannot be 
di^-posed of completely without matters being allowed to be oporiod up as between 
co-respondents ; but as there was nothing exceptional in this ca,«e, the plain- 
tiffs wore not allowed to urg<' their cross-objccbioiis against the non-appealing 
defendants. 

BISHUN CHURN ROY CHOWDHRY o, JOGBNDRA NATH llOY ... XXVI 114 

s. 575. See HINDU LAW, JOINT FAMILY. 

8, 578. See ARBITRATION . CIVIL PROCEDURE CODE, 8. 228. 

8. 582. See APPEAL. 

8. 682 A. Sec PAUPER SUIT. 

88. 584 ; 584, 585 ; 586 ; 588. See SECOND APPEAL. 

s. 688. See .VPPtAL : SALE IN EXECUTION OF Decree. 

s. 589, See APPEAL. 

88. 691-616 (Ch. XLV). See PRIVY Council, Practice of. 

88. 603 and 610. See APPEAL TO I^RIVY COUNCIL. 

8. 622. See APPEAL : CALCUTTA MUNICIPAL CONSOLIDATION ACT, S. l2o. 

8. 628. See REVIEW. 

S. 626. See PRIVY COUNCIL, PRACTICE OF. 

8. 640. See PRACTICE. 

8. 647. Sec PROBATE : SECOND APPEAL. 

Civil Prooedurcr Code Amendment Aot— 

Vn of. 1888— • • 

See APPEAL : 'CIVIL PEOOEDUUE CODE, S. -244. * 

V of 1894. See CIVIL PBOUEDUliE Code, S. 810A. 

Claim— 

Ow behalf of minor hy manager of estate without syre/ion of Court of Wards. 

Soo Limitation A(?t, art. ii. 

Claim to Attached Property— 

By mortgagor in execution proceedings in Small Cause Court. Sec SiVIitLL CA*USB 
COURTS (PRESIDENCY TOWNg) ACT. 

Civil Procedure Code (Act XIV of 1882), as. 278, 281 and 288 — Claim preferred 
hy a defendant' s predecessor in utle— Claim disallowed but no suit brought within 
one year to set aside the orda' — Effect of such an adverse order as against the 
defendant in a mitt and how far binding — Limitation Act (XV of 1877), sell, //, 
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Olaim to Attached Propepty— ('continued J 

arts. 11 and 15. In a suit brought by^he plaintiff to recover possession of oertg^ixi 
lands by virtue of u purchase by his father, at an execution sale held by a Civil Court, 
it WHS found by the Court below that the vendor of ^hc defendant .had purchased 
the said lands at a sale held by a Deputy Collector for arrears of road cess and 
bad* preferred a olaim to the disputed property in the execution proceedings, 
which lead to the sale at which the plaintiff’s father purchased, but which was 
disallowed, and no suit was brought by him (the defendant’s vendor) within one 
year to set aside the order disallowing the claim. Held^ that the vendor of the 
defendant not having brought a suit within one year to set aside theorder disallow- 
ing the claim, the defendant was concluded by that order, even if she was not the 
plaintiff in the suit, to establish her right to the property in dispute. Netnagauda 
V. Paresha referred to. 
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Co>oontractoFB-- 

See Pabtius. 

Code Napoleon — 

Unauthorized translation of. See I^VIDKNCE ACT, S. 38. 

Cognizable Offence — 

Bee PENAfi Code, s. 218. 

Collector -- 

Effect of partition by. See PARTITION. 

Surveyor employed by. See PUBLIC SERVANT. 

Under Land Acqmsitimi Act. See FALSE EVIDENCE. 

Commission — 

Evidence taken on. See PRACTICE, 

Right of pardanashin lady to be examined on. See PRACTICE. 

Common Object— 

Causing hurl in furtherance of. See RIOTING. 

Finding of, different from that charged. See CHARGE. • 

Communication— 

To clerk of pleader. See Kvidence Act, s. 127. 

Companies Act— 

VI of 1882, s. 58. Soo Al'l'EAL. 

Compensation- 

Bee Cattle Trespass Act, s. 22. 

Applieatiun by purchaser to set aside sale or for. See SALE IN EXECUTION OF 
Decree. 

7?'or use and occupation. Claim foi . See JURISDICTION. 

On rescissio?^ of contract. See MINOR. 

Sanction to prosecute and award of compensation — Ci iminat Procedure Code ( Act V of 
1898), s. 250 and s. 476 — Magistrate, Discretion of. It is an improper exercise of 
his discretion ))y a Magi.^tratc to award compensation to the accused under s. 250 
of the Criminal Procedure Code and also to direct or sanction the prcsccution of 
the complainant under s. 211 of the Penal Code for bringing a false ch^irgo. Shib 
Nath Chong v. Sarat Chvndcr Sarkar followed. Queen v. Rupan Rai referred to*. 

BACHU LaL V. JAGDAM SAIlAl ... ... ... XXVI 161 

Complaint- 

Sec Sanction for PeobecuIion. 

Institution of complaint and netessary preliminaries — Charge of furnishing false 
information in Land Acquisition Proceedings^Omission to refer to particular false 
slat emenl onto kick accusation made — Penal Code (Act XLV of 18^), s. 177 — 

Land .Requisition Act (1 of 1894), ss. 0 and 10. A Magistrate issued processes for 
the attendaner of the accused on the complaint of the Land Acquisition Deputy 
Collector for having given false information within tho terms of s. 177 of the Penal 
Code and s. 10 of the Land Acquisition Act in certain written statements that they' 
had njade the Collector. The complaint was that the written statements were 
false. The documents, however, contained more tian one statement of fact, 
either in the complaint made by the Deputy Collector nor in his examination by 
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Complatot — ( continued.) 




tho M^ffistrafce was any reference made to any partiruUr statement made by cither 
of the accused as boihg a fa]se statement, nor had the Deputy Collector put in the 
written statomonts, upon which l\e desired to proceed, either with his written com- 
plaint or at the time of his exapaiuation by the Magistrate. HeM, that the ' 
complaint was bad and *the case should not be allowed to proceed in its present* • 
form. The Magistrate was bound to require from the complainant the written 
statements on which the proceedings wore founded, and also to ascertain from 
him the particular statomenl or statements on which the accusation was made. 

DUBGA DAS RAKHIT tl. UMKSH CHANDRA SEN ... ... ... XXVH 98§ 

Presentation of. Sec MAGISTRATE, JURISDICTION OF. 

Compromise— 

Compromise of matters in suit and of matters outside scope of suit —Authority of 
Counsel to make such compromise— General authority — Speci-al niUliority — Notice 
— Evidence — Statement of Counsel not made on oath. Counsel possesses a generil 
authority, an apparent authority, which must be taken to continue until notice lie 
given to tho other side ,by the client that it has been dctcrniiiied to settle and 
compromise the suit in which he is actually retained as Counsel. Where the 
compromise, however, extends to collateral matters, to matters quite outside the 
scope of the particular case in which Counsel is engaged, in order to bind his client 
it must be shown, that he had from his client special authority to compromise 
upon tho terms upon which the compromise was effected, and the other side 
cannot avail themselves of the position thattbey did not know that it had not been 
given ; they are not entitled to assume, as in the case of an apparent aulhority, 
that it was given and was existing. Where Counsel under a misapprehension of 
his client's instructions and believing himself to have authority acts in fact 
without it, he cannot bind his client. Though it has been the practice in Courts in 
England to accept the statements of Counsel made from his place at the Bar, the 
Court entertained great doubt whether, if that course be objected to by the oppo- 
site side, the party putting forward such a statement could insist upon its being 
made without the sanctity of an oath. 

NUNDO LaL Bose i;. NlSTARINI Dassi ... ... ... XXVll 138 


Of suit. Effect of compromise— Interest Act ( XXXI! of 1^60) — Interest on certain 
amount payable on the happening of an event and at certain time — Sum agreed to be 
paul to defend a suit — Effect of compromise of suit on liability to pay. A brought 
a suit against B and C. B wrote a letter to C, proposing that couasel should be 
engaged to defend the suit, and that C should contribute Rs. 900 only for it. 

C Agreed to the proposal and consented to pay the amount wdthin ten days. Counsel 
was engaged, and Rs. 4,000 were paid to him. After several bearings the case 
v^as compromised. B then demanded from C the amount which he bad promised 
to contribute, and also interest on it. C refused to pay and a suit was brought 
by B to recover the .said amount with interest. 0 pleaded that he was not liable 
to pay the amount, inasmuch as the case was compromised, and also pleaded that 
he was not liable to pay interest on it, as the debt was neither certain in amount 
nor payable at a certain time. Held, that B wa.s entitled to recover the amount, 
as there was a promise by C to pay it on tho happening of a certain event whifch had 
happened. Held. aUo, that B was entitled to get interest on the amount 
inasmuch as the debt was not uncertain, tho date of payment was defined, and C 
know that the contingency upon which he bocamo liable had occurred. 

^ SUHJA Narain Mukhopadhya V. PkatapNarain MUKHOPADHYA... XXVI 956 
To deprive attorney of his costs. See PR.ACTICE. 

Conditional Stfle— 

Mortgage by . See MOBTG AG E . 


Conduct— 

Evidence of. See EVIDENCE. 

Of lessor. See LANDLORD AND TENANT. * 

Confossion— 

Cwifession to Police officer — Evidence Act (I of s. 25. Tho provisions ^of 

g. 25 of the Indian Evidence Act (1 of 1872), which declare that no coiifcs.-ion 
made to a Police officer shall be proved as against a person accused of any offence, 
applies to every Police officer and i.s not to be restricted to officers of the regular 
Police force, 

Queen-Empress v. Salemudbix SHEIK ... ... ... XXVI 669 

Withdrawal of. Bee EVIDENCE IN CRimNAL Ca se. 
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Gonfisoation of Property — 

Effect of. Soo OUDH Estaxes Act. • 

Consent Decree— 

Effect of partition by. See EASliMENT. 

CoDsiileration— 

Non-payincnt of. Soc TuANSFEll OF ruOPEliTY ACT, S. 54. 

Unlawful, Meaning of. See CONTRACT ACT, S. 2.^. 

Contempt of Court — 

Penal Code ( Act XL V of ] 8(50), 6-. 174 — Non attendance on service of summons — 
Appeara'nce by mukhtear — Criminal Procedure Code (Act V of 1898), s. 206. In a 
summoiiti ca«<e on the day fixed for trial an appearanne was made on bohiilf of an 
accused person by his mukhtoar wiio asked the Magistrate under s. 205 of the Code 
of CriininaJ Procedure to dispense with the piirsoual attcndaiico of the accused. 

The ^lagistriito, however, regirdiug the nou-attcudanco of the accused as a 
coiitoiupt of Court callfd upon him (o show cause why he should not be prosecut- 
ed under s. 174 of the l*onal Code for non-attendance on tscrvice of .summons. 

Held, that the accused did maxcan appearance though not a personal appearance 
on service of summons ; hut that he did not personally attend should not under 
the circumstances have been regarded as an offence under s. 174 of the Penal Code. 
DUltOA DAS RAKHIT V. UMESll CHANDUA SEN... ... ... XXVIl 985 

Continuous Offence— 

See KiDNAi'l'iNa. 


Contract— 

Breach of. See WOKKUAN’S BUEACH OK COKTUACT ACT. 

Construction of. See LEASE. 

Contract of sale — Want of as.^ent—Bjokcr's bought and sold notes. To contract 
through a broker, to sell a quantity of paddy at a price stated, the plaiiitill firm 
signed the sold note. 'I’his was taken by the broker to the defendant firm, of 
which a member, before signing the bought note, wrote in Chinese characters, not 
uiidersLood by the vendor, a term as to quality. This was to the cttect that the 
jAiddy was to be without >elIow grams and not wet. A pari delivery was made 
of paddy not answering this description. For this the defendant firm made a 
part p.iymcnt at a reduced rate. 0( the rest they refused to take delivery, when 
tendered, beeauso it was not ot the quality contractod for. Held, that the plain- 
tiffs' suit for the balance of the price of the part delivered, and for damages for 
nori-acccptanoc of delivery of the rest, failed. If the plaintiffs — neither they nor 
their broker understanding Chinese — did not assent to the term written by the 
defendant, then there was no contract entered into to buy. If, on the contrary, 
the plaintiffs had assented to that term, then the paddy was not of the quality 
required by the contract. 

AH SHAIN SHOKE l’. iMOOTUlA Chetty ... ... ...XXVII 403 

Relating to property of minor. See bPEClElC PKIiEOKMANClO. 

Sale of goods — Oder of performance — Tender of railway receipts endorsed in blank 
— Goods not available — Goods subject to demurrage or freight — Duty of seller. P 
agreed to sell and F to buy certain goods to bn delivered to F in April- -May 1897. 

The contract of sale contained (inter alia) the following clauses: “(10) The 
goods to he tendered fully 48 hours before the expiration ot the present term of 72 
hours granted by the railway company in order to enable buyers to weigh, 
•sample, and inspect the same ; and the delivery not to bo considered complete 
until the samples have been refracted and examined, and any depute about 
quality, etc., settled. (11) If railway receipt be tendered, such to be handed to 
buyers 48 hours before thq goods arc liable to demurrage under the present term 
of 72 hours granted by the railway company,” P, not having, before the Slst 
May, goods ot his own to me«t the contract, arranged with H for certain goods of 
U to bo delivered under it and tendered to F. On that day, certain railway 
receipts, which had been endorsed in blank by H, in respect of the said goods, 
were, tendered to F. F was ready to pay for the goods ; but, before tendering 
the price, be insisted upon an endorsement of the railway receipts by H to P and 
by P to himself. P was unable to point out the goods to be delivered under the 
contract, nor could he indicate the wagon-numbers. P refused to procure the 
endorsement required by F, and thereupon F declined to take delivery as proposed, 
though he tendered the price in exchange for the gockis. Held, that, F not having 
had an opportunity of inspecting the goods as provided hy the contract, the tender 
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XSontract — (continued,) 

marlt^as aforesaid by P was not sueh an offer wf performance of the contract as F 
was bound to accept, f/iejd, also, that F wasmot bound to accept a tondnr of raiJ- 
way receipt for g.oods subject (jis some of those wore) to deiiiurrapc, nor for goods 
pn which freight had not been paid (as was the case with some of these g<^ods),’ 
nor for goods that were not available on the 31st May, ns in tlie present ease*. • 

In order to estahlish a valid tender of the goods, it was for P to show that had 
F taken the railway receipts, the railway company would have boon bound to 
deliver the goods upon production of the rcce.ipts ; and P’ was uiider no duty to 
point out to P that the tender was defective F’s duty under the contract arose 
when a sufficient tende»’ was made to him. and not till then. Failure to justih 
an alleged breach of contract upon one ground only which js toiind insnftieient, 
does not disentitle the defendant to rely upon other grounds w'hicli his rights 
under the contract entitled him to ivlv upon, don^nuw Milhui n i\m\ Mothoor- 
mohnn Boy v. Ttavk of Bengal referred to. 

MOTIfJIIAND V. FULCHAND ... ... ... ... XXV'T 142 

To pay interest at high rate. Sec INTKIIKST. 

Contract Act— 

IX of 1872— 

S8. 11 and 64. See MlNOn. 

ss. 23 and 24. Illegal contract —Cowpotmd interest — Tfie Sontknl PcrgnnnaJis Settle 
ment Regulation ( I IJ of IS72), s. 0 — Thi iSonthal Petnanna/ifi Jiihtice Ttegnlntiim 
(V of 1H98), s. 21 — 'U'nlnirfnl" consul era hen. Meaning of. 8’hore is no law or 
regulation laying down that an agreenuut hetween any two persons living in 
the Sonthal Perga rinahs to pay compound interest upon the amount borrowed is 
“ unlawful ” within the meaning of s 23 of the Contract Act. All Unit the law 
provides is that compound interest w'ill not decreed by anv Court, Referring 
to the Sonthal Regulations, s. 0 of R.'gul.ition ITT of 1S72 and s. 24 of Regula- 
tion V of 1893, it was held in re.spect of an agreement to pay interest on an 
amount composed partly of the principal and interest due on a fi.rmer debt, 
that such agreement is not void und<*r s. 21 of the Contract Act, and that the 
obligee may recover such sums of money as he is entitled in law to recover, 
notwithstanding that part of the considciation is compound interest. 

SHAMA CHARAN MISSRR V. CHUNl LAL MARWAHI ... ... XXVI 238 


8.60. Creditors appropriation of payments to one or other of debts — Transfer of 
Property Act (TV of 1882), ss. 86, 88 — Enforcement of mortgage — Hale of interest 
from date of smt to date fixed for realization — Civil Procedure Code (nct XI V of 
1882), s. 209. One of two mortgages boir interest at 12 per cent, on the 
mortgage debt payable witli costs ; and the other carried simple interest. Pay 
ments made by the debtor had been appropriated by the creditor to payment of 
the interest on the bond bearing f imple interest, while the compound interest, 
on the other hand, had been left to accumulate. In a suit, brought ag.iinsl 
the representative of the debtor after his decease, to enforce the mortgage bearing 
compound interest, the objection was taken to the appropriation by the creditor. 

Held, that the rule in s. 60 of the Indian Contract Act, 1872, follows tho ordi- 
nary law in prescriliing a rule as to the case in which the creditor ma> , at his 
dihcretiori, apply, to one or other of the debts due l,o him, p.iy ments made hy 
the debtor. A pliictancc shown by the debtor to agree to pay compound intere.st, 
before he executed the mortgage bond at such interest, was not an indieation. 
withjn that section, that he intended that application of his paymciils should 
be made firs'e to that bond. The Transfer of Property Act, 1882, was in force • 
when this suit was instituted, but not when the relation of debtor and creditor 
between the parties commenced. Assuming that a discritionary power to a Court 
remained under s. 209, Civil Procedure Code, to decree interest to run, at loss 
than the contract rate, in a suit commenced before Act J V of 1682 became law, 
still the best guide to discretion, in this case, was to bfe found in s. 86 of that Act, 
which I’equired the Courts to decree mortgage debts with interest at the rate 
provided by the mortgage (if to that rate no valid legal objection could be 
taken), down to the date fixed for realization. • 

RAMESWAR KOEH r. MAHOMRD MEDHI HOSSEIN KHAN ... ... XXVI 39 

■. 69. See VOLUNTARY PAYMENT, 
a. 74. See INTEREST. 

BB. 201 and 218. See JURISDICTION, 
i. 253. See ONUS OF PROOF, 
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Qontribation— 

Suit for. See LIMITATION ACT, ART.*120. 

Suit for. Partnership business — Money^borroired by ngreemfnt by dtie partner and paid 
into partnership business — Decree against one partner — Suit for contribution by him 
against other partners— -Adjustment of account mheiher necessary. In a partner- 
•Rnip busincBS entered into between the plaintitt and the defondantR, it was agreed 
that each member, together with the goninstas oi the business, should beat liberty 
to borrow money upon his individual credit fl.nd to pay into the firm the money 
so borrowed to carry on tho business. The plaintiff conjointly with defendants 4 
and 6, in accordance with that agreement, borrowed several sums of money upon 
promissory notes, and paid the amounts so borrowed into the business. After the 
loan the partnership business came to an end, but no account was settled. After- 
wards decrees wore obtained upon those promissory notes, and the plaintiff was 
obliged to pay up the decretal amounts. To asuit forcoiitiibution by the plaintiff, 
for money so paid, Hgairi.«t tin; inember.s of the firm, tho defence, inter alia, was 
that the suit was not maintainable, in tho absence of adjustment of tho accounts 
relating to the firm. Held, that the suit w'as maintainable, inasmuch as the 
money secured by the promissory notes did not become an item of tho .partnership 
account. 

DURGA Prosonno Bose v. Raghu Nath Dass ... ... XXVT 254 

Suit for. Partnership bushiess — Whether a suit for contribution by a partner against 
a co-partner would lie and in what cases— Adjustment of account whether necessary. 

A suit for contribution by a p.artner agsinst some of his co-partnors, on account 
of money paid by him for the satisfaction of a debt contracted by him jointly with 
the said co-partners, is maintainable in cases where tho liability satisfied by the 
plaintiff is not a joint liability of the entire partnership, or whore tho said part- 
ners were some only of several persons comprising the pirtncrship, and tiK' bond 
was executed not in the usual course of business of the partnership ; it is also 
maintainable in a case where the co-parlnor.s expressly promised to contribute 
their share of debt after a decree had been passed upon the bond. 

GUDA KULITA u Joyram Dab ... ... ... ... XXVT 262 note. 

GonTiotion of Offence not charged— 

a«e Charoe. 

Corroboration— 

Sae Evidence Act, s. 34 : Evidence tn Cbiminai, Case. 

Co-sharer— 

Incumbrance created by. See PARTITION. 

Landlords, Decree obtained only by some of several. See CIVIL PROCEDURE CODE, 

SS. 244, 266 AND 318. 

Co-sharers — 

Joint possession, Suit for — Effect of purchase of a right of occupancy, not transferable 
by custom, by a co-sharer landlord loithoui the consent of the other co-sharers — 
Abandonment — Right to partition. In a suit to recover joint possession of an occu- 
pancy holding in respect of his share by a co-sharcr landlord, on the ground that 
the defendant acquired no title by tho purchase of the said holding, as it was not 
transferable by custom, and that there was an abandonment of the holding 
by tho former tenant, the defence (inter alia) was that the plaintiff w.is 
not entitled to joint possession, and that ho could not get any relief except by 
bringing a suit for partition, inasmuch as they (the plaintiff and th^ defendants) 
yore joint proprietors. Held, that tho plaintiff was entitled to the relief claimed, 
and that the claim for joint possession without partition was maintainable. 

Watson d Co. Ramchund Dutt, and Lachmeswar Singh v. Manoivar Hossein 
dsitinguished. 

DlLBAR SARDAR V, HOSeIn ALT BEPARI ... ... ... XXVI 55S 

Costs-- 

See Guardians and Wards act, s. 14 : Railway Company : Salvage. 

Agreement as to, between attorney and client. See PRACTICE. 

‘Dismissal of appeal — Time occupied in hearing of preliminary objection to appeal. 

An appeal was dismissed with costs notwithstandiiKi that almost the whole time 
occupied in the hearing of the case on appeal was taken up by the argument on n 
preliminary objection that no appeal lay which was taken by the respondents and 
was unsuccessful. r 

TOOLSEE MONEY PASSEE V. SUDE\i DABSBE ... ... XXVI 161 
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’ Costs of Attorney- 

See PiV^tTIOB. 

Counsel — ’ • ' 

Power of. See CofirROMIBB. * 

Court- 

Bee FAIiBE KVIDENCE. 

Court Fee— 

Payment of, after period of limitation. Soc PAUPER SUIT. 

Court Fees Act— 

VII of 1870— 

Ks. » iuid lU H. See Letters of Administration. 

Kch. 1, art. 11. See LETTERS OF ADMINISTRATION. 

Court Fees Amendment Act — 

XI of 189y. See LETTERS OF ADMINISTRATION. 

Court of Wards— 

Want of aanction of. See LIMITATION ACT, ART. 11. 

Court of Wards Aot— 

Bengal Act IX of 1879- 

8. 66. See LIMITATION ACT, ART. 11. 

Covenant as to Payment of Interest— 

Sec Mortgage. 

Covenant in Ekrarnama for Money paid - 

See Limitation Act, art. 1‘20. 

Cow— 

SlaiLqhter of. Soc POLICE ACT, S. 34. 

Creditors— 

Transaction in fraud of. See BENAMl TRANSACTION. 

Criminal Breach of Trust — 

By public servant. Sec PENAL OODE, b. 477A. 

Criminal Force— 

Use of. Sec CRIMINAL PROCEDURE CODE, S. 522. 

Criminal Procedure Code — 

Act V of 18‘J8— 

s. 4, cl. if). Sec PENAL Code, s. 218. 

K. 56. Sco Arms act, 1878. 

8b. 56 ; 59 , 68, 79 ; SO. Sue ARREST, 
s. 80. See Warrant oi’ Arrest. 

B. 103. See ARMS ACT. 1878. 

K. 106. See RECOGNIZANCE TO KEEP PEACE, 

ss. 110 ; 112 ; 117, 118 ; 123. See Secukita FOR GOOD liEliAVlOUK. 

S. 133. See NUISANCE. 

8. 138. Bee JURy. , 

s. 144. ■ Dispulte in respect of colliery — Order under .s. 144 — Prohibition to both parties 
from exercising rif/ht of possession — Proceedings under s. 146 o/ the Code of Criminal 
Pn)cedure — Date of possession — Code of Criminal Procedure (del T" of 1898), 
ss. 145, 146. Oil the 10th of November 1899, the Magistrate passi'^d an ex parte 
order under s. 144 of the Code of Criminal Procedure by which both parties to a 
dispute were prohibited from exercising any right of. possession in respect of a 
colliery. Subsequently proceedings under s. 145 of the Code were instituted in 
respect of the same colliery and between the Baine parties. On the 29th of 
January 1900, the Magistrate, having found that the second party had been in 
possession on the lOth of November 1899, passed an order declaring them to be in 
possession. Hel^, that the prefer way of dealing with this case in interpreting 
the Magistrate’s order was to hold that, whereas by reason of the operation of 
his order under s. 144 of the Code of the lOth of November 1899, no evidence could 
be offered to show the possession of either party from that date up to the 29th of* 
December, be was conseqaently obliged to ascertain the possession immediately 

13 CAL . — B • 
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Criminal Procedure Zoii^— (continued.) 

Act V of continued,) ^ » 

before this order and to regard his intervention as an att^ehmeift suspending the 
previous possession whatever it might he. but that, jit the same time, the former 
po^isession continued, and although the lawful exercise of its rights had been for- , 
Iddd'ui for a time, the possession had never ceased to exist/ That the order of 
the Magistrate was correct. 

JOYANTl KUMAU MOOKERJEE V. MIDDLETON ... ... XXVII 785 

B. 144. Dispute regardinq right to property — Power of Magistrate to determine rights 
ami shares of parties — Civil Court '-Code of Criminal Procedzive (Act V of 1898), 
ss. 141 and 145 — Magistrate, Jurisdiction of . It is not bcc.ausc private parties 
or mombers of tlic same family dispute regarding their respective rights to land 
or crops, that a Magistrate is called upon to interfere. A Magistrate cannot 
take upon himself to decide questions of fact and Mahomedan law, so as to 
satisfy hiinstlf as to what arc the actual rights of the parties to the lands in dis- 
pute. If he ha? good reason^ to believe that such a dispute is likely to cause a 
breach of the peace, the law Oiiablcshiin to ascertain and maintiiin actual possession, 
or, if it is shown that the raemliors of the familv are inclined to break the peace, 
be can bind them all over lo keep the peace. Where there was a dispute between 
the jiarties, who were relatt?d to one auotlier, as to the amount of their shares to 
certain prop'-rty which was claimed on the. one hand to be joint in certain shares, 
and on the other hand to exclusively belong to the other party, and lu) proceed- 
ings had been taken under s. 145 of the Code of Criminal Procedure, nor was 
there anything to show that there was any probability of a breach of the peace, 
the Magistrrit'j passed the following order : “ The applicants must not plough 
more than 12 annas of the land.” Held, that such an order could not proporl} 
fall within s 144 of the Code of Crunirjal Procedure, as an order under that section 
could only be passed on some emergency and would have cffe^*.t for only two 
months. 'IMio present order in its operation would have efiect and was intended 
to have effect, until the parties went to a Civil Court to settle their disputes, and 
no oiiKirgoiicy was even suggested. The order, therefore, was entirely without 
any autliority of law and must bo set aside. 

DAiarULLA TALUKDAlt^J MAHARULLA TAliUKDVU ... ... XXVTI 918 

s. 1 15. Sec Superintendence of high Court. 

I. 145. Dispute ! egarding right lo collect rents-^Jurisdxction of Magistrate— Appoint- 
ment of xieceiver of a joint estate — Joint (nonet s governed by Mitakshara Law. There 
is no want of jurisdiction in a Magistrate to proceed under s, 145 of the Criminal 
Procedure Code, because the dispute is one regarding the right to the collection of 
rents between joint owners governed by tins Mitakshara School of Hindu Law. 

Nor can the appointment ol a Receiver of the joint estate, subsequent to the 
passing of the order by the Magistrate, affect the question of the jurisdiction of 
the Magistrate at the time when he pas.sed the order. 

Ski Mohan Thakur v. Nausing Mohan Thakur ... ... XXVII 269 

B. 145. Jjisjmtes as to ownership of Land- 'Collection of rents — Zamindars and tenants 
WASUf, rtinl siiimndars and lenonis — Necessary parties to proceedings under s. 146 of 
the Code of Criminal Procedure— Par ties concerned," meaning of — Omission to add 
necessary parties — Addition of pai hen during proceedings- ’Re vision and alteratwn 
of character of such proceedings by succeeding Magistrate— Jurisdiction of Magis- 
trate— Hevisum, Power of High Cotut to interfeie—Codc of Criminal Procedure, 
s. 149 — Charter Act (24 and 25 Vic., e. 104), cl. 15. Tbe words in-s. 145 of the 
Code of Criminal Procedure, “parties concerned” in a dispute do not necessarily 
5 [ioan only the parties wlio arc disputing, but include also person who are 
interested in or claiming a right to the property in dispute. It is the duty of 
the Magislratc on the materials before him to ascertain, so far as he can, who 
are the persons interested in or claiming a right to the property in dispute, and 
to give notice to them all, .•A) that the whole matter so far as his Court is con- 
cerned, may be disposed of in,onc proceeding. Liam Chandra Das v. Monohur 
Roy undProtap Nara 'm Singh v. Rajendra Narain Singh followed. Where there 
was a dispute as to the ownership of landh between certain zamindars and their 
Icfiaiits on the one side and other zamindars and their tenants on the other, and 
the I'L^al matter for determination was not nieroly which of the two parties of 
zaujindars were entitled to collect the rents tiiejands, hut al^o which set of 
riv;il tfinints \v,is enlitl'?d to hold actual pass^s.^^ion of the lauds, and iu a proceed- 
ing-under s. 145 of the Code of Criminal Procodore the zaniiudnrs only Tvero 
mad* pirties and not the tenants. Held (AMEER ALI and STANLEY, jj.) that 
the tenants were necessary parties to the proceeding and the omisflion to make them 
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* Criminal Procedure Code — (continued.) 

Act V^f 1898 — (continued), ^ • 

parties went to the? root ot the caae and wasp an illegality aHecting jurisdiction 
which would justify the liighi^ourt in sotting aside the order. iMtlNSKP, ,I — 

, The omiBsion to join the tenants could not vitiate an order as betwevn the zamin- 
dars 0*11 an objection that it was without jurisdiction and that no question of* 
jurisdiction arose in the matter. The Iiigh Court’s powers arc uiuU r the Char- 
ter Act, and these could be exercised only in respect of jurisdiction. Where a 
Magistrate recorded proceedings under s. 145 of tli(‘ Code of Criminal Procedure 
and his successor on the same materials revised those proceedings allering tlieir 
entire character, converting the dispute, which was ririguially suiti'd to b(s a 
dispute regarding the actual possession of the land into a dispute regarding the 
collection of rent between the persons named tlioreiri. Held (AMF-ICK Abl :ind 
Stanley, JJ.), that it was an abuse of jurisdiction on the part of the Magi^ 
trato so to alter the proceedings, and an abase which would justify the iiiLerveiition 
of the High Court under the powers conferred by the Chiirtor. AMEEU AliT, J. — 

The High Court lias the power to interfeio both under its revisional jurisdiction 
as also und^r s. 15 ofi^he Charter Act. llarbuliubh Narain Siiiqh v, IjtichmeNirnt 
Presad Singh referred to. 

Laldhaki Singh V. SDK DEO Naijatn siNdii ... ... ... XXVil 892 

s. 145. Order instituting proceeding ft under s. 145 of the ('ode of Criminal Procedure 
(Act Vof 189t^) —Contents of such order — 1 n eg idanty tii order, lunlnng proceedings 
ivitlumt jurisdiction. Criloss a Magistrate eoinplirs strictly with i he terms of 
s. 145 of tJio Code of Gnniinal IVoci'dure bv staling in his written order all the 
particulars necessary to enable him to act under that scetion, his pioceodings arc 
without jurisdiction. It is not sufficient that the Magistrate should Inivii 
before him a Police report and that he should have given orders tlicrt'on that a 
written order be drawn up within the terms of s. 145. It is Ins duty to draw up, 
or have drawn up, an order which iii all respects satisfies tne reiiuireiiients of the 
law. Jt is absolutely necessary that the writt(‘n tirder should be eorfoet aud 
complete ill its terms, 

Mohehfi SowAK u. Nakatn Bag ... ... ... ... XXVTl 981 


s. 145. Possession, Order of Criminal Court as to—Junsdudion of Magistrate — 

Older made by a Civil Court — Power oj revision by the High Couit. It is the 
duty of the Magistrate when the right to possession has been declared within ik 
time not remote from his taking proe(‘cdings under s. 145 of the Criminal Proce- 
dure Code to maintain any order which lias been passed by any eompelent Court; 
and therefore to take proceedings which neces.sarily must have thceffoet of modify 
ing or even e.i.iiceUiijg such orders, is to assume a jurisdiction which the law does 
not cojitempl/ifce. The power of revision to iic exercised by the High Court is Uiiiited 
to matters of jurisdiction, that is to s.iy, t) cases In which it is found that tiie 
Magistrate by taking proceedings under s. 145 has acted without jurisdiction. 

Doulat Koek i\ R.\meh\\aui Kokhi ... ... ... XXVI 625 


s. 145. Right of ferry — Dispute concerning ferry including land, and water ovei 
which it plies — j^ossession, Order of ('rivnnal C'Ourt as to. The right to^a ferry , 
i.e., the right to carry passengers to and fro, cannot bo trciled apart frtmi the 
po.ssessioii of the lands used on cither side of the stream for the purpose of landing* 
them. It is a proper case to he dealt N'kith under s. 145 of the Criminal i^roceduii* 

Code (Act V of 1898) where the subjr‘ct-matter of dispute is a ferry iiieludmg the 
land and water upon which the right of ferry is exercised. 

HuttBULLUBh Narain Singh v . liUcHMEsvvAU Puosad Singh ... XX Vl 168 

• • 

88 . 145, 146. See CaiVllNAL PUOCEDUKE CODE, 8. 144. 

88. 161 and 164. Son KVTDENCE IN CRIMINAL CASE. 

8. 165. See ARMS ACT, 1878. 

8. 190. See SANCTION FOR Prosecution. * 

8. 190, cl. (c). See F^LSE EVIDENCE. • 

88. 190 and 191. See MAGISTRATE, JURISDKJTION of. 

8. 192. See MAGISTRATE, JURISDICTION OF. 

88. 196 ; 197. See SANCTION FOR PROSECUTION. 

8. 198. See BIGAMY. 

8. 202. See FALSE CHARGE : MAGISTRATE, Jurisdiction of. 

' 8,203. See CRIMINAL PROCEDURE CODE, S. 437 ; FALSE CHARGE: MAGIS- 
TRATE, JURISDICTION OP. 

8 . 204. See CRIMINAL PROCEDURE CODE, S. 437: MAGISTRATE, JURIS- 
DICTION OF. 
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Criminar Procedure iiiAt—(conchidedJ 

Act V of 1898 — (coiuiluded.) . • 

s. 206. Sec Contempt op Court. * 
as. 222 (2) and 234. Bee PENAL CODE, S. 477 A. * 

' as. 233, 234. See CHARGES, JOINDER OF. 
as. 236, 237, 238. See ATTEMPT TO COMMIT OFFENCE, 
a. 250. See COMPENSATION, 
as. 254, 256, 251 . See WITNESS, 
a. 288. See EVIDENCE IN CRIMINAL CASE, 
a. 307. See REFERENCE TO HIGH COURT. 

SB. 337 ; 339. See I^ARDON. 

a. 340. See SECURITY FOR GOOD BEHAVIOUR. 


a. 341. Accused j^rson deaf and dumb and unable to understand proceedings in Court 
— Commitment — Report by Magistrate of such pt^oceedings to High Court— Power of 
High Court to pass final orders on such report — Discretion of High Court to order 
Sessions trial to be held or not — Code of Criminal Procedure (Act Fo/ 1398), 
s. 471 . An accused person who had been for some time confined in a lunatic asylum 
was tried and committed to the Session^ by a Deputy Magisfratc on a charge of 
murder. The accused was deaf and dumb, and could not be made to under- 
stand the proceedings which had been taken. On the proceedings being forwarded 
to the High Court under s. .341 of the Code of Criminal Procedure it was held 
that the law does not contemplate that the Sessions trial should necessarily take 
place ; that it is discretional with the High Court on a commitment made to order 
the Sessions trial to be held an 1 the High Court must consider whether any 
benefit would be hkoly to re.sult especially to the accused by such trial. The 
High Court in thi.s case having come to the conclusion that no benefit would be 
likely to result to the accused by his being tried by the Court of Session, found 
that the accused was guilty of the alleged murder, but that he was by reason of 
unsoundnoss of mind not responsible for his action, and directed him to bo kept 
in the DiArict Jail to await the orders of Government. 

Queen-Empress SOMiR Bowua... ... ... ... XXVTI 368 

8. 342. See EVIDENCE. 

s. 370. See PRESIDENCY MAGISTRATE, JUDGMENT OF : WORKMAN’S BREACH 
OF CONTRACT ACT. 

s. 423. See ATTEMPT TO COMMIT OFFENCE : CHARGE : REVISION : SESSIONS 

Judge. Jurisdiction of. 

8. 428, See APPEAL IN CRIMINAL CASE, 
s. 429. Sec SUMMARY TRIAL. 

8. 435. See REVISION : SUPERINTENDENCE OF HIGH (30URT. 
s, 437. See SECURITY FOR GOOD BEHAVIOUR. 

8* 437. Further inquiry- Offence not charged — Other persons not before Magistrate 
— Code of Criminal Procedure (Act V of 1898), ss. 203, 204 — Penal (Me, ss. 144 
and 426. On a c<anplaiiit made to the Deputy Magistrate be convicted one of the 
accused H, of mischief. On application made to the Sessions Judge he directed a 
further inquiry to be made by the Magistrate into another offence, under s. 144 
of the Penal Code, in respect of H, no charge of any such offence having been 
made at any time against him. The Sessions Judge also directed a further 
inquiry against other pcrhoiis, who apparently wore mentioned in the complaint, 
but who had not been summoned to appear before the Magistrate. Held, that 
the order of the Sessions Judge was without jurisdiction, not being within the 
powers described by s. 437 of the Code of Criminal Procedure. 

Hak Kishore Dass V. JUGUL chunder KahyarathKa* Bhutta- 
'charjee ... ... ... ... ... ... ' XXVII 058 

8. 439. See REVISION : Sanction for Prosecution : Summary Trial. 

8, 470. See compensation : FALSE CHARGE : FALSE EVIDENCE, 
s. 480. Sec SANCTION FOR PROSECUTION. 

8. 522. Restoration of possession of property — Use of criminal force — Penal Code 
(ActXLVof 1800), s. 350. In order to support an order under s. 522 of the 
Criminal Procedure Code (V of 1898) there must be a finding that the disposses- 
sion w^is by the use of criminal force as defined in s. 350 of the Penal Code. Ram 
Chandra Boral v. Jityandria approved of. 

ISHAN CHANDRA K-^LLA DINA NATH BADHAK * ... * ... XXVJI 174 

s. 526. Sec FALSE EVIDENCE. 

8. 537. See CHARGES, JOINDER OP : SECURITY FOR 0OOD BEHAVIOUR. 

Withdrawal of operation of. See RfjvISTO.n. 
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Crops- • • 

Increase oj^rent for Hue in price of. Sec ENHANCEMENT OK RENT. * 

CroBS-objection— ' • 

See CiviTi Procedure Code, s. .%!. 

Custom— . ' 

See Bengal TeJiancy act, s. 88. 

Evidence of. Sec RIGHT OF OCCU FANCY. 

Or vsage as to transferability of occupancy riyliit Queation of. S(‘e Civiij Pkoc k- 
DURE Code, s. 244. 

Damages— 

Sec Malicious Prosecution. 

For insult, Loss of reputation, and mental pain. See SLANDER. 

For use and occupation. Sec RENT, SUIT FOR. 

, Measure of . See Railway COMPANY. 

Suit for. See LANDLORD AND Tenant. 

Suit for, for nonrdelivery.^ See CARRIERS’ ACT. 

Darpatnidar— 

Dispossession of. See LlMTTA T ION ACT , ART. 144. 

Deaf and Dumb Person — 

See CRIMINAL PROCEDURE CODE, S. 341. 

Death of Party— 

To execution proceeding. See SUCCESSION CERTIFICATE ACT, S. 4. 

Debt— 

Acknowledgment of. Sec JURISDICTION : LIMITATION ACT, s. 19. 

Acknowledgment of, by guardian. See LIMITATION ACT, S. 19. 

Contracted by one only of several partners. See CONTRITJU'ITO.N, SUIT FOR. 

Meaning of. See ATTACHMENT: Succession Certificate \ vt , s. 4, cl. 2. 

Debtor and Creditor— 

See Insolvent Act, s. fli. 

Declaratory Decree — 

Suit for. See GRANT ; TITLE. 

Suit for. Suit fot' declaration of title — Jjand not properly described — Land Regis- 
fraiioii Act (Bengal Act VU of 1870), ss. 59, G2 — Specific Relief Act (I of 1877), 
s. 42— Subsequent suit for possession — Practice — Amendment of plaint. A person 

is not debarred from bringing a .suit f(<r declaration of title on the ground that the 
land in question is not properjy described ; but if an order under s. 69 of the Land 
Registration Act i.s made against him, he is precluded by s. 42 of the Specific 
Relief Act from bringing a suit merely for declaration of his title without seeking 
to recover possession, although he may be in physical possession, the effect of such 
an order being to “ settle the actual possession.” The Appellate Court w^ll not 
grant in a case of this nature an opportunity to amend the plaint if the plaintiff!-. • 
had already such an op^rtunity and did not avail themselves of it. Kazem Sheik 
V. Danesh Slu'ik, Vwai^anath Roy v. Jannobee Chewdhrain, Darbaree Suyal v. 

Fatu Dhalee, Mahomed Ismail v. Lalla Dhundur Kishore Narain, Ajoodhia Lall 
V. Oumani Lcftl - and Liniba bin Krishna v. Rama bin Piniplu distinguished. 

Rani Mundifr Janki Per shad, Omrnnissa Bibee Dilawar Ally Khan and » 

hrisUnabliupati Devi v. Ranianiurii Pantulu referred to and followed. 

Raj Narain Das v. Shama Nando Das Chowdhry ... ... XXVI 846 

Decree- 

See appeal : Seconb Appeal. * 

Against one of, several partners. See CONTRIBUTION, SUIT FOR. 

Application far execution of, by transferee. See ClVTL PROCEDURE CODE, R. 244, 

Assignee of. See BENGAL TENANCY ACT, S. 148. 

Assignment of. See BENGAL TENANCY ACT, s. 148. 

Cemstruction of decree — Assignment of villages, part of an impartible estate — 
Maintenance of a member of a junior branch of a joint Hindu family — Agreement 
—Arbitration award, decree arid^ettlement thereon— Revenue, by whom payable. A 
talukbdar owning an impartible inheritanci' was the head of a joint Hindu family 
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of which the defendant, hia first coysin, was a member in*a junior branch. In 
1864 they came to terms hs to the l§.tijer’s claims upon the ancestral estate! A 
decree in that year founded upon the award of arbitratdrs between them declared 
the talukhdar’s ownership, and the assignment b^ him of eleven villages to the 
Junior member, free of liability in respect of the revenue. These terms wore 
‘ entered in an administration paper, or wajib-ul-arz, of the talukb before the set- 
tlement of 1867, in the record whereof they wore also entered. And they were 
referred to in a sanad granted to the talukhdar. When the settlement of 1889 was 
in progress the profits of the eleven villages and the Government demand thereon 
had greatly increased ; and for this jama the talukhdar was liable without any 
proportionate increase of profit from the eleven villages. In 1881 the talukhdar 
sued for a declaration that the defendant’s right in the villages consisted only in a 
,, certain amount of allowance for maini^enanoe derivable from them. He also 
claimed that the defendant should repa}*^ to him a sum which he had paid for 
local cesses. The defence was that the defendant’s right in the eleven villages had 
been conclusively settled in the above proceedings. He/d, that by the true con- 
struction of the decree of 1864, which was the foundation of the title of either 
party, the profits of the eleven villages belonged to the defendant, ahd that the 
revenue was to be paid, as between the two, by the plaintiff with the enhancements 
without benefit to him from the increase in the yield of the land. The principle 
of the judgments below was that the question to be decided was of the kind where 
the head of a family and a junior memlicr dispute the amount of maintenance that 
should be paid. But the property assigned in this case was not of the variable 
character which belonged to an ordinary allowance for maintenance, and there 
was nothing to show that the Courts had authority to disturb settled arrangements 
on the ground of their being originally based on claims to maintenance. The talnkha 
was vested in the plaintiff subject to the right of the defendant to hold the eleven 
villages, and as between them, the former was liable for the jama and the latter 
for the local rates and cesses. 


LOKNATH V. BiSSEflSABNATH ... ... ... XXVII ,103 

Ex parte. See CIVIL PROCEDURE CODE, S. 108. 

Ex parte. Application to set aside. Sec PARTIES. 

Ex parte, Effect on sale of reversal of. See SALE IN EXECUTION OF DECREE. 

Ex parte. Sale in execution of. See RIGHT OP SUIT. 

For arrears of rent against registered tenant alone. See SALE FOR ARREARS OF 
RENT. 

Form of. See MORTGAGE. 

F<yrm of decree — Decree for maintenancc-^Receiver, Appointment of, in case of 
default --Transfer of Property Act (IV of 1882), ss. 67, 99, 100, To avoid any 
difficulty in executing a decree for maintenance out of property charged with pay- 
ment of the allowance and make a fresh suit unnecessary in case of default in 
payment of the instalments, a Receiver should be appointed under the decree 
itself with directions, in case of default in payment of the maintenance, to take 
possession of the estate and sell the same, and out of the sale proceeds to pay the 
allowance for maintenance. 


HEMANGINEE DASSEE V. KUMODE CHANDER DABS ... ... XXVl 441 


Form of decree — Mortgage decree — Transfer of Property Act ^I'Fo/1882), decree 
regarded as mortgage decree utider — Sale of mortgaged property in execution of 
decree. In a suit for recovery of mortgage money by sale, brQUght after the 
Transfer of Property Act (IV of 1882) had come into force, the decree of the Court 
was: ‘’that a decree be passed in favour of the plaintiffs fn respect, of 
*Bs. 5,387-10-13, together with costs and interest at the rate of 6 ]fer cent, per 
annum up to the date of realization, and that the mortgaged properties be made 
. liable (pae hand keajae) for realization of the decretal money.” Held, that the 
decree was to be regarded as a mortgage decree governed by the Transfer of Pro- 
perty Act, though nob made in the form prescribed by that Act ; and it followed 
that it was not open to the decree-holder to proceed against properties other than 
the mortgaged properties before exhausting the latter, and without obtaining an 
order under s. 90 of the said Act. Jogemaya Dassi v. Thackemoni Dassi and 
Fanl Bowiadar v. Krishna Bandhoo Boy referred to. Chundra Nath Dey v. 
Burroda Shoondury Ohose distinguished. 

Lal Behaby SINGH V. Habibur Rahman ...* ... * ... XXVI 166 

Fw sale of mortgaged property making defendant personally liable in case of 
insuffideney. See LIMITATION. • 

For windmg up, and for an account • See PARTNERBHli>, 
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DdOPee — (eonoluded.) ‘ “ ’ . , 

Obtained by frauds Porver of Court to treat it as futility, Seo FRAUD. 

0/ Foreign Court as evidence in Court m Bri^h India , ' Seo FOREIGN COURT, 
JURISDICTION OF. * * 

Purchaser of. See (TlVlL PbocEdVre Code, B. 244. 

Deoree-holder — 

See Civil Procbdcre code, s. 244. 

Dead— 

Acknowledgment of^ by Hegisirar, See MORTGAGE. 

Attestation of. See MORTGAGE. 

ConstriM:iion of, Soo MORTGAGE. 

Dead of Sale— 

Begi^traticm of. Soe TRANSFER OF PROPERTY ACT, R. 54. 

. Defamation— 

Statements made by persons in the course of their evidence as witnesses in Court of 
Justice — Heletancy of sttitevients to issue in case — Penal Code (Act XLV of 1860), 

8, 500. Whore certain statements alleged to be defamatory were made by certain 
persons in the course of their evidence as witnesses in a Court of Justice and were 
relevant tc ibe issue in the case under enquiry : IJeldt that such persons could 
not be prosecuted for defamation in respect of those statements. 

WOOLFUN BIBI u. JESARAT Sheikh ... ... ... XXVII 263 

Defendant— 

Payment into Court by, Seo PRACTICE. 

Delivapy of Deed of Sale— 

See TRANSFER OF PBOPEBTY ACT, S. 54. 

Demuppage op Fpeight— 

Goods liable to. See CONTRACT. 

Denial of Means by Respondent-— 

See PRACTICE. 

Departmental Inquiry — 

See Legal Practitioners’ act, s. 13. 

Deposit — 

By defefidant of money in Court in satisfaction of claim. Sec PRACTICE. 

By judgment debtor, Seo CIVIL PROCEDURE CODE, fi. 310A. 

Deterring Public Servant— 

From discharge of his duty. See PENAL CODE, H, 353. 

Discharge— 

Except as to debts due to a particular creditor. Sec INSOLVENT ACT, S. 61. 

Discretion of Court- - 

Seo JURY: Mesne PROFITS: Practice: Receiver: Revision. 

Dismissal of Suit— 

For default. See REVIEW. 

For non-appearance,. Soe CIVIL PROCEDURE CODE, S. 370, 

Dispossession— 

See POSSESSION, Suit for. 

Of putnidar and darputnidar. See LIMITATION Act, ART. 144. 

Dispute— 

Regarding right to collcet rents. See CRIMINAL PROCEDURE CODE, s. 145. 

Distribution of Proceeds of Execution — 

Sec EXECUTION OF DECREE. 

District Court— . 

Report by, to High Court, See GUARDIANS AND WARDS ACT. S. 14. 

DivorceAct— 

IV of 1869, 6. 86. See PRACTICE. 
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Poonment— 

Signed by several personSf sotfte of whom only are dead. See EVIDENCE ACT/ S. 32. 
Unregistered, Bee EVIDENCE. <> 

Don^oile— 

Sm foreign ooukt, jurisdiction of. 

Easement— 

See RIGHT OF WAY. 

Implied grant — Easement upon the severance of a heritage by its owner into two or 
more parts^—Continuom a^nd apparent easement-- Right of way — Limitation Act ( XV 
of 1877), s, 26. Implication of a grant of casement upon the severance of a 
tenement may extend to a “ way ’* but that is so only where there has been some 
permanence in the adaptation of the tenement from which continuity could be 
inferred. Ckaru Surnokar v. Dokotiri Ghunder Thakoor distinguished. 

RAM Narain Shaua v, Kamala Kanta Shaha ... ... XXVI 311 

Light and air — Partition of a joint-family house — Effect of partition by a consent 
decree where the decree does not reserve any right to the use of light and air — Implied 
grant of easement upon severance of tenement. On partition of a family dwelling 
house by a consent decree, the plaintiff claimed a right to the passage of light and 
air necessary for the enjoyment of his share of the building in the way in which it 
was enjoyed at the time of the partition, though no such right was expressly 
reserved in the decree. The defence was that the principle of an implied grant of 
easement upon severance of the tenement should not be applied to the case, but 
that the rights of the parties should be determined solely with reference to the 
decree made in the partition suit. Held, that the principles of justice, equity and 
good conscience should be applied to the case, and that the plaintifi was entitled 
to the right claimed, oven in the absence of any express provision in the decree 
reserving such right. Queere : Whether the principle of an implied grant of ease> 
ment in severance of tenements would apply in a case where the partition was 
effected by a decree of the Court in a contested suit and not by a consent of parties. 
Kadambini Debi V. KALI Kumar Haldar ... ... XXVI 516 

Ejectment— 

See LANDLORD AND TENANT. 

Execution of decree for, for arrears of rent. Sec BENGAL TENANCY ACT, S. 66. 

Liability to. See BENGAL TENANCY ACT, SS. 88 ; 116. 

Bight of. Sec BENGAL TENANCY ACT, &. 66. 

Ekrarnama— 

Liability created by. See LIMITATION ACT, ART. 120. 

Registration of. See SPECIFIC Relief Act, s. 27. 

Enhancement of Rent — 

Sec BENGAL Tenancy act, s. 29. 

Bengal Tetiancy Act (VIll of 1885), ss. 60 (sub-sec, 2), 115, 104 (sub-secs. 2 
aiid 3) 113— Record of rights— Presumption as to fliity of rent—Seltlement of fair 
and equitable rent —Enhawement for excess land — Enha'nceinent for rise in price 
of crops. The provision contained in s. 115 of the Bengal Tenancy Act against 
the presumption as to fixed rent under s. 50 (2) of the Act arising in certain cases, 
has 110 application in a suit brought by a tenant for the purpose of contest- 
ing the correctness of the decision of a Revenue Oiheor in regard to the entry as 
to the status of a raiyat in a record-of-rights prepared under ch. X of the 
Act. In such a suit the tenant is entitled to the benefit of the presumption, 
tliveu the circumstance of an increase or decrease in the area of tue land for 
which a tenant is paying rent, it is competent to the Revenue Officer under s. 104 
(2) of the Bengal Tenancy Act to settle a fair and equitable rent in respect of the 
whole of the land of the tteuant, including the excess area, and the Revenue 
Officer can in such a case enhance the rent under the provisions of the Tenancy 
Act, e. g.f on the ground of tlic rise in the prices of the food crops, and so forth. 
qjHE Secretary of State fob India v. Kajimuddi ... ... XXVI 617 

Partiti(pi of estates-^ Bengal Tenancy Act (VllI of 1885), ss. 7 and Customary 
rate of rent ’“Fair and equitable rent — Joint-latidlords — Onus of proof . In a suit 
for enhancement of rent of a tenure under s. 7 of^the Bengal Tenancy Act, it is 
for the plaintifi to start his case by proving that the existing rate was below the 
customary rate payable by persons holding similar tenures in the vicinity, or that 
it was not fair and equitable, before the onus can be shifted to the defendant to 
prove that the existing rent was fair and equitable. A tenure was held under a 
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Bnhanoement of ^tni— (continued.) 

zamji/dflari, which originally j!ormed one ontire^Htate. The estate was subsequently 
partitioned by the revenue aathorities into four several estates. The rent of the 
tenure was thereupon allotted proportionately to each of the four estates thus 
.formed, although the land forming the tenure remained undivided. In a suit 
for enhancement of the rent of the tenure brought by the proprietor of somoT>f • 
the estates, held^ that the effect of the partition of the parent estate was to create 
separate and distinot tenures out of the original single tenure under the proprietors 
of each of the estates ; that the proprietors of the several estates were not joint 
landlords of the tenure within the meaning of s. 1B8 of the Bengal Tenancy Act, 
and that, therefore, a suit for enhancement of rent would lie by a proprietor of one 
, of the estates in respect of the rent allotted to his estate. Surut Soonduree Debia 
V. Sumeeroodeen Talooicdar, and Sarai Soondary Dabea v. Annnd Mohun Surma 
Ohuttack followed. 

Hem Chandra Chowdhry v. Kali prasanna Bhaduri... ... XXVI 832 

Enhancement of Sentence — 

See SBNTKiNGB. . 

Enjoyment — 

As of right, Continuance of. See RIGHT OF WAY. 

‘‘ Entire Estate 

Meaning of. See SALE FOR ARREARS OF REVENUE. 

Entries in Acoount-books— 

Admissibility of , in evidence. See EVIDENCE ACT, s. 34. 

Equitable Execution — 

See Execution op decree. 

Equitable Belief- 

See Interest. 

Escape from Custody — 

See Arrest. 

“ Estate * — 

Meaning of. See Assam LAND AND REVENUE REGULATION. 

Estates Partition Act— 

Bengal Act VIII of 187G, ss, 112, 123. Sc*e PARTITION. 

Estoppel— 

See MINOR. 

Eridence— 

See Probate : settlement. 

After report of Amin, Discretion of Court to ialce. Sec Mesnb PROFI'J’S. , 

As to jurisdiction at hearing. See JURISDICTION. 

Evidence in Criminal Case- -Criminal Procedure Code (Act X of 1882), s. 342 — * 
Statement of accused under that section — Misdirection. A gap in the ovidctico for 
the proseoation.cannot be filled up by any Btatemeiit made by the accused in his 
examination under s. 342 of the Criminal Procedure Code. It is a misdirection 
to ask the iury to consider a documout, purporting to be proved by such a state- 
ment, as oviuenoe against the accused. 

Basanta Kumar GHATTAK V. Queen-Empress ... ... XXVI 49 

In Criminal Case. Criminal Procedure Code (Act V of 1^8), ss. 161, 1G4, 288 and 
307 — Impropriety of taking doum statements of persons immediately before their 
arrest — Impropriety pf recording statements of witnesses with a view to fix them to 
those statements — Cotifession retracted — Evidence of witnesses retracted— Corrobora- 
— Deposition before Committing Magistrate read under s. 288, Criminal Procedure 
Code. Where there is evidence in the hands of a Police officer upon which he is 
bound to arrest a person, it is improper for him to obtain a statement from that 
person, professedly under s. 161 of the Criminal Procedure Code, and reduce it to 
writing ; and by virtue of s. 25 of the Evidence Act such slatement is inadmissible in 
evidence. It is also improper for a Police officer to send a person practically under 
custody, who is in the position of a witness, to have bis statement recorded by a 
Magistrate under s. 164 of the Criminal Procedure Code, with the view of fixing him 

18 CAL.—/ • * * 
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Exidenoe— r continued.) 

. to that statement at the time when judicial proceedings are subsequentlj taken. T^e 
voluntary character of such a* statement cannot but be doubted and when retracted 
in the Court of Sessions, the Judge should not bring th^e statement on to the record 
under B. 288 of the Criminal Procedure Code without making proper inquiry. It is 
not ^fe to convict an accused person on his retracted confession standing by itself 
uncorroborated, or on the statements of witnesses brought in under s. 288 of the 
Criminal Procedure Code without independent corroborating testimony ; nor can 
these two be joined together and held as mutually corroborating each other so as to 
justify a conviction based on them. Queen v. Amanulla^ Qiiee^i^Empress v. 
Rmigi and Queen-Empress v. Bharmappa referred to and approved of. 

QUEEN- Empress V. JADUB Das ... ... ... ...XXVII 
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In Criminal Case. Evidence of bad character — Belo^iging to a gang of persons 
associated for the purpose of habitually committing theft — Penal Code (Act XLV 
of 1860), s. 401 — Evidence Act (I of 1872), s. 14 and s. 54 as amended by Act III 
of 1891. The character of the accused not being a fact in issue in the offence of 
belonging to a gang of persons associated for the purpose of habitually committing 
theft, punishable under s. 401 of the Indian Penal Code, evidenco of bad charac- 
ter or reputation of the accused is inadmissible for the purpose of proving the 
commission of that offence. Where it was proved that certain persons were found 
together at some distance from their houses, that they were all intimately connected 
with one another and were in the habit of visiting ntelas together, that one of 
them was arrested in the act of picking a pocket and that when they were 
arrested many of them gave false names and false addresses. Held, they could 
not be convicted under s. 401 of the Indian Penal Code, there being no proof 
that they belonged to a gang of persons associated for the purpose of habitually 
committing theft. 

Mankura PASI V. Queen-Empress ... ... ... XXVII 139 

Of title. Sec TITLE. 

Parol evidence — Evidence Act (I of 1872), s. 92— Evidence of conduct— Return of a 
lease — Intention of parties. Evidence of conduct, as for instance return of a lease 
is admissible in evidence under s. 92 of the Evidence Act to prove that such 
return was due to an intention to make the lease inoperative. Preonath Shaha v. 
Madhu Sudan Bhuiya followed. 

Shyama Charan Manual v. Heras Mollah ... ... ... XXVI 160 

P&ioer of Jtidge in dealing with. See REFERENCE TO HIGH COURT. 

Production and admissibility in evidence of income-tax papers — Income Tax Act (II of 
1886) .s. 38 — Rule 16 of rules made by Local Government under Income Tax Act. 

Rule 16 of the rules made by the Local Government under s. 38 of the Income Tax 
Act (II of 1886) does not apply to the production of income-tax papers in a Court 
of Law ill a suit between two partners. Lee v. Birrell and Mayne’s Commentary 
on the Criminal Law, pp. 86, 87 cited. 

JADOBRAMDEYv. BULLORAMDEY ... ... ... ... XXVI 261 


Registration Act ( III of 1811) , s. A9— Collateral purpose — Mortgage, unregistered — 
Limitation Act (XV of 1877) . An unregistered document, the registration of which 
is compulSory, may be admissible in evidenco for a collateral purpose, i.e., to 
pmve admission of liability on part of the executant sufficient to prevent a claim 
from being barred by the Limitation Act. 

MUGNIRAM V. GURMUKH ROY ... ... ... ... XXVI 884 

Secondary evidence— Evidence Act (I of 1872), ss. 65, 66. (Per Banerjbe and 
RaMPINI, JJ.,) — Where oral evidence was given to prove the contents of a lettqr, 
which was neither produced nor called for, but no objection was raised to the 
giving of the evidenco, held, that this was secondary evidence of the contents of a 
document, and could not be given without satisfying the conditions of s. 65 of 
the Evidence Act. Sectioq 66 rendered it legally inadmissible, although no 
objection was raised to the giving of it. 

KAMEBHWAR PEBSHAD r. AMANUTULLA ... ... • ... XXVI 58 

Takm on cmnmission. See PRACTICE. 


BYidencG Aot— 

I of 1872- 

s. 14. See EVIDENCE IN CRIMINAL CASE, 
s. 25. See CONFESSION. 

8. 32. Statements made by deceased tenants— Road-c/sss returns — Bengal Cess Act 
(Bengal Act IX of 1880), s. 95. Sevible ; The statements made by deceased 
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I of 3^'?2 — (continued,) • 

tenants in road-c^ returns filed by them regarding assets of the tenancy are not 
admissible in evidence under ». 32 of the Evidence Act. 

* Hem Chandra Ghqwdhby v. Kali Prasanna Bhaduri ... XXVI 682 

6* 32, cl. (5). * Statement relating to the existence of any relationship contained in a 
document signed by several persons, some only of ivhom are dead. A statciiioiit 
relating to the existence of any relationship contained in a document signed by 
several persons, some only of whom arc dead, is admissible in evidence under 
cl. 5 of s. 32 of the Evidence Act. 

Chandra Nath Roy v. Nilmadhar Bhuttacharjke ... ... XXVI 236 

8 . 34. Admissibility of books of account containing entries after transaction — 
Corroborative evidence. By s. 34 of the Indian Evidence Act, ]872, the 
admissibility of books of account regularly kept in the course of business is not 
restricted to books in which entries have been made from day to day, or from 
hour to hour, as transactions have taken place. The time of making the entries 
may aficct^the valucaof them but should not, if they have been made regularly 
in the course of business afterwards make them irrelevant. The course of busi- 
ness in keeping the accounts in the office of a talakhdari estate was that monthly 
accounts were submitted by karindas at the head office where they were abstrcict- 
ed and entered in an account book, under the date of entry, that being in some 
cases many days after the transaction of payment or receipt ; but the entries were 
made in their proper order, on the authority of the officer whose duty it was to 
receive or pay the money. Held, that the entry in the account book was adniis- 
sible as corroborative evidence of oral testimony to the facts of a payment for 
what it was worth, objection being only to be made to its weight, not to its 
relevance under s. 34. The opiiriou expressed in the judgment in Munchershaw 
Bezonji v. The New Dhuruvisey Spinning and Weaving Co , against the reception 
of an account book containing an entry not made at the time of the transaction 
was not approved. 

Deputy Commissioner of Bara Banki v. Ram Pakshad ... XXVII 116 

8.38. Statement as to French Law — Unauthorized Translation of Code Napoleon. 

A statement contained in an unauthorised translation of the Code Napoleon as to 
what the French law is on a particular matter, is not relevant under s. 38 of the 
Evidence Act. 

CHKISTIEN V. DELANNEY ... ... ... ... XXVI 931 

88. 40 and 44. See FRAUD. 

8. 48. Sec Right op Occupancy. 

8. 64. See EVIDENCE IN CRIMINAL CASE. 

88. 65, 60. Sec EVIDENCE. 

SB. 65, GG, 74, 79, 86. Foreign State, judicial proceedings in— Record mt certified as 
specified in s. 86 — Secondary evidence — Public document, cmitents of. The record 
of proceedings in a Court of Justice is presumed to be genuine and accurate, if it 
is corlitied as directed by s. 8G of the Evidence Act, But the proceedings may be 
proved by an official of the Court speaking to what takes place in his presence 
and also to an uncertified record thereof. The latter thereby becomes s^ecoiidary 
evidence under ss. 65 and 66 of the certified record (being a public document 
under s. 74) admissible without notice to the adverse party when the person in 
possession thereof is out of the jurisdiction. 

HARANUND CHETLANGIA V. RAM GQPAL CHBTLANGIA ... XXVII 639 

8 . 6i^. Surety* bdnd purporting to hypothecate [immoveable property — Bojul not 
properly attested — Transfer of Property Act (IV of 1882), .s. 69. Where a surety 
bond purported to hypothecate immoveable property, though it was not registered 
and attested by two witnesses, a po«'sonal decree could be passed on it against the 
surety inasmuch as the document was evidence of a menoy debt. Madras Deposit 
and Benefit Society v. Oonnamalai Ammal dis&eiitet} from. 

SON ATUN SHAH A*U. DINONATHBH AHA ... ... ... XXVI 222 

8. 70. Sec Transfer of Property act, s. 59. 

8. 92. See EVIDENCE. 

8. 115. See MINOR. 

8. 127. Privileged communufation—Oomnmmcation to clerk of pleade> . (Per 
BANERJEE, J.) — Section 127 of the Evidence Act (I of 1872) extends to a commu- 
nication made to the pleader’s clerk the same confidential character that attaches 
to a communication to the pleader direct, under s. 126. 

KAMESHWABPBRSHAD.t?. AMANUyULLA ... ... ... XXVI 68 
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BYidenoe Aot Amendment Act— 

III of 1891. Soe Evidence m GRiMiNikii case. 

Excess Land— 

lUnt 6f. Bee ENHANCEMENT OF BENT. ^ ' 

Execution of Decree - 

Bee Appeal ; Attachment : Dbcbee : Juiusdiction : Mesne Pkofits ; 
Receiver : Sale for Arrears of Bent : Surety. 

Against female Jteir. Bee SALE FOR ARREARS OF RENT. 

Application for. See LIMITATION ACT, SCH. II, ART. 179. 

Applicaiioti for, by assignee. See BENGAL TENANCY ACT, S. U8: CIVIL PROCE- 
DURE CODE, S. ‘244. 

Application for, by trustees under assignment. See BENGAL TENANCY ACT, 6. 148. 

Distribution of proceeds of executio7i— Assets realized by sale or otherwise in execu- 
tion — Mowys realized by Receiver appointed by decree-holder — Equitable execution 
— Code of Civil Procedure (Act XIV of 188‘i), s. 296. Rente of property under 
attachment which have been realized by a receiver appointed at the instance of 
one decree-holder are assets realized by sale or otherwise in execution of a 
decree *' within the meaning of s. 296 of the Code of Civil Procedure. The 
appointment of a Receiver by the Court at the instance of a judgmenb-credilor is 
a “ process of execution.'* 

FINK l’. Maharaj Bahadoor Sing ... ... ... ... XXVI 772 

jFor ejectment for atrears of rent. See BENGAL TENANCY ACT, S. 66. 

Question for Court in. See CiVJL PROCEDURE CODE, S. 244. 

Question in. Soo CIVIL PROCEDURE CODE, SB. 244 ; 244, 266 AND 318. 

Question relating to. Sec APPEAL : SECOND APPlilAL. 

Execution of Deed — 

Admission of. See TRANSFER OF PROPERTY ACT, S. 59. 

Ex parte Decree— 

Application to set aside. See PARTIES. 

Set aside on terms. Soo CIVIL PROCEDURE CODE, R. 108. 

Extortion — 

See ACCOMPLICE. 

raise Charge— 

Necessity of examination of complainant — Dismissal of complaint — Order for Judicial 
inquiry or report without examining complainant, Legality of — Penal Code (Act XL V 
of 1860), s 211 — Code of Criminal Procedure (Act V of 1898), ss. 202, 203 anti 476. 

Where a Magistrate after having examined the complainant and without hearing 
his witnesses or dismissing the complaint ordered the complainant to be prosecut- 
ed under s. 211 of the Penal Code : Held, that the Magistate’s order was without 
jurisdiction. Where a complainant, whose complaint had been reported false by 
the Police, complained to the Magistrate and asked him to try the complaint, and 
the Magistrate did not examine the complainant himself, but made over the case 
to a Subordinate Magistrate for judicial inquiry or report : Held that the Magis- 
trarte had no authority for this proci dure. A complainant must be examined by 
the Magistrate, who receives the complaint, or by some Magistrate to whom he 
has transferred the case. When a complainant has been examined he is entitled 
to have the person accused brought before the Magistrate, and it is only when the 
Magistrate has reason not to believe the truth of the complaint from his exami- 
nation that this can properly be refused and an investigation held. 

Mahadeo Singh r. Queen-Empress . ... ...XXVII 921 

False Evidenoe— , 

Court — Collector under Land Acquisition Act — Pmver of such Collector to administer 
oath or require verification — Deputy Collector under Land Acquisition Act — Judi- 
cial officer — Revenue Court — Overestimate of value of land-^False statement^ 
Criminal Procedure Code ( Act V of 1898), ss. 476 and 626— Peitaf Code ( Act XL V of • 

186b), as. 193, 196, 199, 467, 468, and 471 — Land Acquisition Act (I of 189i), s. 63. 

The expression *‘the Court” in the Land Acquisition Act does not inolude a Collec- 
tor, nor is there any authority given to the Collector to administer an oath or to 
require a verification. It is a false statement made under a verification that oon- 
stituLes an ofieuce under s. 193 of the Penal Code, not a verification on oath or 
solemn affirmation. The Deputy Collector acting under the Land Acquisition 
Act is not a Judicial Officer ; he cannet properl;^ be regarded as a Revenue Court 
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within tho terms of s. 476 of the Code of Criminal Procedure, his proceedings 
under the former Ac^ are not'regulated by the Code of Civil Procedure, nor is he 
right in requiring a petition put in before him to be verified in accordance with 
t^at Code, so as to' make any false statement punishable as perjury. The Deputy • 
Collector is not in a position to pass any final order in the matter of value of the 
land or the right to claim the price fixed : a party dissatisfied can claim a refer- 
ence to the Civil Court whose duty it is to settle the matter in dispute judicially ; 
therefore, to subject parties, who claimed the right to such a reference, to a cri- 
minal prosecution, when the matters on which the Deputy Collector had formed 
an opinion as a Revenue Officer under the Land Acquisition Act must bo submit- 
ted to the determination of a Court is obviously premature and improper, and is 
almost certain to operate very prejudicially towards them in the trial before the 
Civil Court of the same matter. In proceedings under the Land Acquisition Act 
what may be found to bo an exaggeration or over-estimate of the value of land 
cannot properly constitute a false statement, which would demand a prosecution 
for perjury, and the fact that, some years before, the land was offered for sale at a 
much lower price is no sufficient ground for imputing such an offence 
DUEOA Das feuKHlT v. Queen-Empress ... ... ... XXVII 

Examination on oath of person by Magistrate for purpose of obtaining information in 
order to take proceedings — Whether such person a witness — Contradictory statement 
made by such person at trial as wit^iess — Code of Criminal Procedure (Act V of 1898), 
5. 190, cl. (c) — Indian Oaths Act (X of 1873), s. 6 — Penal Code (Act XLV 0/I86O), 
8S. 191 and 193. lieldt that whore an accused person wa>> examined by a Magistrate 
for the sake of obtaining information on which proceedings could be taken, the 
Idagistrate although he might examine him to obtain information, could not 
legally examine him on oath, nor could tho accused be said at that stage of tho 
proceedings to be a witness even though he were examined on oath . There was 
no authority that being so examined the accused was bound by any express provi- 
sion of law to state the truth. Consequently any charge for giving false, evidence 
founded on this statement was bad, and it therefore followed that a conviction and 
sentence founded on this statement, as being contrary to another statement made 
by the accused when examined as a witness at the trial, without any proof or 
finding that the second statement was false, could not be maintained. 

Habi charan Sinoh V . Queen-Empress ... ... ... xxvil 

Instigating persm to give. See SANCTION FOR PROSECUTION. 

Prosecution for giving. See PARDON. 

False Information— 

Charge of furnishing. See COMPLAINT. 

Falsification of Aooounts— 

Sec Penal Code, s. ink . 

Farrukshyari Property- 

See Income Tax act. 

Father’s Brother’s Daughter’s Son -- 

Bee HINDU Law, Inhebitancb. ’ 

Fees— 

To landlord and for service of notice of sak^ Effect of non-payment of. See Bengal 
Tenancy act, s. 11. 

Ferry-.- , ' 

Meaning of. See Bengal Municipal Act, ss. 156, 156. 

Bight of. See OBIMINAL PBOOEDUBE CODE, 6. 145. 

Ferry Tolls— 

See Rent, Suit fob. 

Fine- 

See Cattle Trespass act, b. 22. 

DaUy payment of fifie. Order for-- Illegality of such order. An order for payment of 
a &ily fine is iUej^al inasmuch as it is an adjudication in respect of an offence 
which bus not been committed when such order is passed. In the matter of 
Sagar Dutty In re Love^ and Krisiodhone Dutt v. Chairman of the Municipal 
C<yinmisei<yr>crs of the Suburbs Calcutta referred to. 

BAM Krishna Biswab v. Mohendba Nath Mo^umdar .. XXVll 
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yrirevdpks— 

Carriage of. See RAILWAY COMPANY. 

Plpin— * 
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Liability of members of. See STAMP ACT, s. 58. ^ 

ForaOloBure and Possession — 

Suit for. See MOUTGAGE. 

Foreign Court— 

Jurisdiction of. Private International Law — Suit in British Court on foreign judg- 
ment — Territorial jurisdiction — British subject — Domicile — Nalionalily — Decree 
of foreign Court as evidence tn Court in British India— Civil Procedure Code 
(XIV of 1882), s. 13. A foreign Court has no jurisdiction over a person who is a 
British subject domiciled and residing in British India, who was not within the 
territorial jurisdiction of that Court cither at the time when a suit was brought 
against him or previously, and who never subjected himself by any act of his, 
such as by appearing and defending the suit, to the jurisdiction of that Court. 

A decree passed by a foreign Court against such a person cannot be given effect to 
in a Court in British India. Even if there be in such a case any special territo- 
rial legislation giving jurisdiction to the foreign Court, such legislation cannot be 
recognized by a Court in British India. Nationality is determined by birth on 
the soil and not by citizenship by descent. There is a distinction between a case 
ill which a defendant puts forward a foreign judgment as a bar to a suit under 
s. 13 of the Code of Civil Procedure, and a case in which a plaintiff seeks to 
enforce a foreign judgment. In the former, it may fairly bo supposed that the 
parties submitted to the jurisdiction of the foreign Court. Ourdyal Singh v. Itaja 
of Faridkot followed. 

CHRISTIBN V, DELANNEY ... ... ... ... XXVI 93 


Forest Aot— 

VII of 1878— 

S6. 25, 64. Conviction for offence under — Subsequent order for confiscation of 
boats— -When such order should be made. Certain accused persons were tried 
summarily and convicted under s. 25 of the Indian Forest Act, and sentenced 
to pay fines. By a subsequent order under s. 64 of the same Act their boats were 
confiscated, lleld^ that under the terms of s. 54 an order of confiscation cannot 
bo regarded as an order incidental on the conviction. The confiscation is by the 
terms of that section declared to be a punishment, for it is in addition to any other 
punishment prescribed for the offence. Being a punishment, the order should 
have been passed simultaneously with the other punishment for the offence of 
which the accused have boon convicted. Empress v. Nathu Khan referred to. 

AiUNDDi Sheikh r. Queen-Empress ... ... ... XXVII 450 

Fornication- 

See HAHOMEDAN LAW. 


Fraud- 

See Right of Suit : Sale in Execution of Decree. 

Application to set aside sale on ground of. See SECOND APPEAL. 

Pleading fraud — Evidence Act (I of 1872), ss. 40 an(2 44 — Existence of a previous 
judgment inter partes— fact— Competency of any party against whom such 
judgment obtained to prove in a suit between the same parties, that it was obtained 
J>y fraud. In a suit brought by A against B for khas possession of a tank, the 
plaintiff put in a decree based on a compromise in a previous suit between him 
and the defendant, to prove his right to khas possession. The defence (inter alia) 
was that the decree was a fraudulent one. Held, that under s. 44 of the Evidence 
Act (1 of 1872), the defendfint could show that the decree was (obtained by fraud. 

Eajib Panda v. Lakhan Sbndh Mahapatba ... i ... xxvil 11 

Pleading fraud — Power of Court at instance of innocent party to treat degree of 
^ another Court obtained by fraud as a nullity. An innocent party may be allowed 
to prove in one Court that a decree obtained against him in a different prooeeding 
in another Court of concurrent jurisdiction was obtained by fraud, and if the 
Court bo of opinion that such decree so obtained in'" the other Oodrt cannot stand 
it has jurisdiction to treat that decree as a nullity and render its effect nugatory. 
NISTARINI DASSI W. NUNDO LALL BOSE ..., ... ... XXVI 891 

Successfully effected. See BEN AMI Transaction. 
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French Law — * 

atatement>as to. Seo EviSEMCB ACT, S. 38. , 

Foil Bench— . • * 

Power in criminal case to send bach case to referring Bench for final disposal — Buies 
<Jf Hicfh Court, Appellate side, Chs V, Rule 5. The Full Bench has power in a ’ 
criminal caBe»,afler deciding the question referred, to send back the case to the • 
referring Bench for final disposal under Rule 5, Ch. V, of the rules ot the High 
Court, Appellate side. 

IN THE MATTER OP ABDUR Rahman ... ... ... XXVII 8S9 

Further Inquiry— 

Order for. See REVISION. 

Gambling Act— 

Bengal Act TI of 1867 — 

Offe'nce under. See PENAL CODE, S. 218. 

Gang of Persons— . 

HaMHially commuting tlieft. See EVIDENCE IN CSIMINAL CASE. 

Gift- 

See BBNAMI TRANSACTION. 

To widow as “ Malikatioa,'^ See Hindu Law, WILL. 

Validity of. Gift of immoveable property without possession — Muiaticm of names 
^vithout objection of donor* A gift of immoveable property, followed shortly after- 
wards (pursuant to the terms of the gift) by mutation of names without any 
objection being made by the donor, was not invalid for the mere reason that the 
donor did not deliver actual possession. Kalidas Mullick v. Kanhaya Lai Pundit 
and Dharmodas Das v. Nistarini Dasi referred to. 

Ram Chandra Mukerhee v. Ranjit sinoh ... ... ... XXVII 242 

Goods— 

See PEN.AL code, S. 48G. 

Sold, not available for delivery. See CONTRACT. 

CtoTcrnment— 

Power of. Bee SETTLEMENT. 

Rights of. See OUDH ESTATES ACT. 

Gorernment Officers— 

Acts of, how far bvndimj on Government. See SETTLEMENT. 

Grant— 

•Cmistruction of grant— Grant by zamindar of estate for maintenance— Pottah 
“ dawami ” made to a lessee by the grantee in excess of his estate to what extent 
effectual, from circumstances — Suit fot' possession— Limitation Act (XV of 1877), 
sch. II, art. 91— Suit for declaratory decree— Specifi.c Relief Act (1 of 1877), s. 39— 

Adverse possession. A grant of a village for maintenance was made by a zamindar 
to his nephew, operating only for life. The grantee survived the grantor, and 

* by ikramama acknowledged the succeeding zamindar to be entitled to the village. ' 

The grantee had, however, already executed a pottah, described therein as per- 
manent, to a lessee. The latter obtained possession, and from him after the death 
of the original^rantee for life the zamindars who succeeded the grantor accepted 
rent 'at the (ate stipulated in the pottah, and did not disturb his possession. 

This suit after the death of the lessee claimed the village as part of the inherited * 
zamindari, the defence being that the lease was perpetual. Held, (1) that the 
original grant not having extended to more than the life of the grantee, the pottah 
was void as against the successor in title of the grantor, and not merely void- 
able after the grantee’s death. The acceptance of reyt at the rate in the pottah 
could not have the e^ect of confirming it in its entirety, which, according to the 
construction of the High Court, would have been for a permanent estate. The 
duration of the pottah could not exceed that of the original grant ; nor could an * 
admission, taken by the High Court to have been that the acceptance of rent had 
confirmed the permanency of ^e lease, preclude the claim for legal right'll even 
supposing that a'dmission to have been made. The matter in contest was as to 
the oircumstancos under which the lessee was allowed to remain in possession, 
and their legal effect. And, qn the evidence, the lessee had been allowed to 
remain as a mokurrari tcnsi.nt for bis life. (2) The suit for possession was not 
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continued,) 

barred under art. 91 of the Limitation Aot (XV of 1877) on the ground that a 
decree declaratory of title to have tl^ pottah cancelled might have been sued for 
in the lessee’s life time under a. 89 of the Specific Belief Act, 1877. (8) The 
pOBsessionof a tenant for life is not rendered adverse within the meaning of Act XV 
of 1887 by a notice from the tenant that he claims to be holding on a perpetual 
or hereditary tenure. 

Beni Pebshad koebi v, Budhnath Roy ... ... ... XXVII 166 

Implied, Bee EASEMENT. 

OrievouB Hurt— 

Convieiion of. See RIOTING. 

Ground for setting aside Award— 

See ABBITRATION. 

Grounds of Appeal- 

See Second appeal. 

Guardian— 

Acknmoledgment of debt by. See LIMITATION ACT, S. 19. 

Appointment of. See GUARDIANS AND WARDS ACT, S. 14. 

Power of, to bihid minor in a suit. Sec OATHS ACT, S. 9. 

Powers of. See LIMITATION ACT, S. 19. 

Guardians and Wards Aot— 

VIII of 1890— 

B. 14. Proceedings for appointment of a guardia/n in more Courts than one — Report 
by District Court to High Court — Direction by Chief Justice — Powers of High Court 
— Letters Patent, High Court, 1865, cl, 17 — Jurisdiction — Costs, Section 14 of the 
Guardians and Wards Act (VIII of 1890) does not apply to the High Court in the 
exercise of its Original Civil jurisdiction ; and the term report ” in cl. (2) of that 
section refers, not to a judicial reference, but to a ministerial act. Proceedings had 
been taken for the appointment of a guardian of a minor, under that section, in the 
High Court, and afterwards in a Mofu8.sil Court. The latter reported the case to 
the High Court ; and the Chief Justice thereupon directed that the proceedings in 
the Mofussil Court should bo stayed, and that a Judge of the Original Side of the 
High Court should hoar and determine the matter. Held, that such direction 
was in order, and that the Judge who determined the matter had jurisdiction to 
do so. Held, also, that although a petitioner had failed in his application on all 
points except the removal of the guardian, he was entitled to his costs up to and 
including the order removing the guardian, as he must be taken to have acted, so 
far, for the benefit of the minor. 

IN THE MATTER OP PAKARUDDIN MaHOMED CHOWDHHY ... XXVI 188 

as. 27 , 29. See Limitation act, s. 19. 

Help of Cei^tifled Purohaser— 

8uyt against. See Benami Transaction. 

Hereditary Right— 

To officiate as priest. See Right OP Suit. 

High Court— 

Interference by, in pending case. See Maoistrate, JURISDICTION OF. 

Jurisdiction of. See REVISION. 

Jurisdiction of, Chittagong JHU Tracts — onviction of offences committed within 
Chittagong Hill Tracts — AppMl from sentence in such a case — Chittagong Act 
(XXII 0 / 1860), s. I— Penal Code (Act XLV of 1860), ss, 379 and 467. There is 
no jurisdiction in the High Court to hear appeals in respect of sentences passed on 
QNiviction of offences committed within the districts known as the Chittagong 
Hill Tracts. 

QUEBN-EMPBESSi?. SONAIMUGH ... ... ... ... XXVII 664 

Land situate outside limits of. Bee JURISDICTION. 

Power of. See APPEAL : GUARDIANS AND WARDS ACT, S. 14 : REVISION : 

Sanction for Prosecution : superintendence of High Court. 

Sonction of, for ^osecution. See Pardon, 
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6i4h Courts’ Charter Act — 

34 and Vic., c. 104, s. 15. See CRIMINAL PROCEDURE CODE, s. 145 : REVISION : 
Bupebintendencb.op HitaH Court. • 

Hindu Female Heir— 

Rent accrued dm against, after deat}i of last full tnoner. See SALE FOR Ahreaha , 

OP RENT. 

Suit for possession by reversioner on death of. See LIMITATION ACT, ART. 144. 

Hindu Law — 

Adoption. Construction of will — Invalidity of authority purporting to be gwen to a 
widow jointly with others to adopt. That no one except the widow, authorized 
for the purpose by her husband, can adopt a son to him after his decease is a 
principle in the Hindu law of adojition. The power is exerciscable by the widow 
alone, though restriction may be placed upon her choice of a boy by the hnsband*s 
having made it a condition that persons named by him should concur in the choice. 

A husband had by his will purported to authorize his widow, whom he made his 
executrix jointly with two other persons whom he appointed his executors, to 
adopt a son to him. Held, that by this no valid authority to adopt was given to 
the widow. The conjecture that the testator really meant to give authority to the 
widow to adopt, restricting her power merely to the extent that there should be 
* others, his executors, who were to consent to the choice of a boy to be adopted by 
her, could not be accepted as a legitimate construction of the will. The authority 
was expressed in clear terms to be to the three. It would also be beyond the 
range of judicial interpretation to construe the will as meaning that the testator 
, only intended to provide for the appointment of a male successor to him in the 
property. 

AMRITO LAL DUTT tJ. SUKNOMOYE DASI ... ... ... XXVII 996 

Alienation. Alienation by widow — Mortgage taken from Hindu widoio — Vnpaid 
interest claimed on her deceased husbai^*s mm^tgage—Will, Comtruction of . A 
purdanashin widow executed a inortgago of part of the family estate to secure pay- 
ment of the baiaiico of interest alleged to he due on three previous mortgages, 
which had been executed by her husband in his lifetime. Justifying necessity for 
her to encumber was not shown, nor enquiry by the mortgagee as to her authority. 

Even if the transaction bad been properly explained to her, as a Hindu widow, 
she would have exceeded her powers. By his will her husband had declared that 
his widow should have full powers, but that, during the life of his minor son she 
would not have power to transfer without legal necessity ; and that she should 
have power to mortgage to pay revenue and other debts, held, that the will con- 
ferred on her no greater power of alienating the family estate than she had under 
the Hindu law ; and that, under the circumstances, the mortgage executed by her 
was invalid. Notes promising to pay interest, additional to that contracted for in 
^ the mortgages, had been signed by the husband, which it was hold could not affect 
the right to redeem, being unregistered. 

Tika Rvm V. Thk Deputy commissioner of Bara Banki ... XXVT 707 

Custom . Jains— Power of sonkss widow to adopt a son without permission of husband 
—Saraogis— Right of a sonleas Jain roidow —Limitation (Act IX of 1877), oil. 139 
-Minority. Judicial decisions recognising the existence of a disputed custom , 
'amongst the Jains of one place arc very relevant as evidence of the existence of 
the same custom amongst the Jains of another placo, unless it is shown that the 
customs are different ; and oral evidence of the same kind is equally admissible. 

There is nothing tp limit the scope of the inquiry to the particular locality in which 
the persons setting up the custom reside. Upon the evidence in the case, consist- • 
ing partly of judicial decisions and partly of oral testimony, it was held that the 
custom that a sonless Jain widow was competent to adopt a son to her husband 
without his permission or the consent of his kinsmen, was sulhciently established, 
and that in this respect there was no material difference in the custom of the 
Agarwalla, Choreewi^l, Khandwal and Oswal sects o£«the Jains ; and that there 
was nothing to differentiate the Jains at Arrah from the Jains elsewhere Held, 
alao,^ that the terms Jain and Saraogi arc synonymous. A childless Jnin widow 
acquires an absolute right in her husband’s separate property. An adoption v^^as 
made by M, a Hindu widow to her husband J in 1864, when the plaintiff’s father, 
the then nearest jeversionary heir to J, was alive ; and the adopted son B got 
actual possession of the property left by J, on the 14th April 1877, under a deed 
of gift executed by M. M died on the 6th February 1883 ; and B was succeeded 
by his son, the present defendant. The plaintiff’s father died on the 16th October 
1876, and the plaintiff attained his majority on the 28th July 1894, having been 
13 CAL.— g . • , ^ 
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born on the 29lh July 187.?. The plaintiff brought the present suit against 
defendant, on the 28th January 1895, for the recovery !; ..fV' 

being his nearest reversionary her. IMd, that, the smt 
art. 129 of the Limitation Act IX of 1871. as it .invoved the settii g 
adolition made in 1851, having been after 12 jears Ironi the dati if^ 

adoption, and the period of liinit.ition havnif^ coiiiuiciKHid to inn g 
time on the plaintill’s father. vyvit 

HARNABH PKKSHAD r. MANDIL DASS ... • 

Inheritance. Benanl School -H'athprs brother's dawjkter^s son whether preferential 
heir to mother's brother's son. 1) ndor the ]',engal School of lliiulu La\\ , the f athcf s 
brother’s daughter’s son ns heir is preferential to the mother s brotne) s son. 

Braja Lal Sen v. Jijjan Krishna Roy ... ••• XXVI 


Joint family. Joint famihi estate — Succession — Title of jnember by survivorship 
Partition not established by award and recordat settlement of widow's estate for life 
— Central Provinces Land Revenue Act ( XV J II of 1881), .s. 87. Where a Hindu 
and his widow had successively held the estate in a suit as joint-family estate in 
coparcenary with the appellant or his predecessor : Held, that ilie appcllaht succeed- 
ed at the widow’s death. Though the widow was recorded under an award by the 
Collector in the settlement records as owner of an 8-anna share of the estate for 
her life-time, that did not operate a.** a separation in title or alter its devolution. 
Section 87 of the Land Revenue Act, Central Provinces (XVlll of 18B1), did not 
affoct the appellant’s claim, for the award related solely to the widow’s interest. 


Rewa Pras.\d Sukal v. Deo Dutt ram Sukal ... ... XXVII 


Joint family. Partition— Riqht to an account— Suit for partition referred to arbitra- 
tion hut iwoperiy not tohcdly partitioned— Infant's uyht to an account of Ins share 
of the property partitume.d and unpariiiioned. A. a member of a Hindu joint 
family, ^lied leaving a widow and no issue. By hi.s will he appointed B, C, and 
D, members of the joint family, his executors, and gave Ins widow power to adopt. 
In pursuance of that power the widow adopted K. The executors instituted a suit 
for partition (-1 the joint estitos.aiid the suit W'as referred to the arbitration of Z. 
Ho died without having partitioned the whole of the property, and an application 
was then made to the Court to dotenniiic the partition. The Court granted the 
aiiplication and the suit came on for trial. The infant K asked for an account to 
be taken of tbe dealings of tht' joint prop 'rty , and of the rents and profits on belialf 
of the estate of his late father, from the d(*ath of his father up to the appoinlment 
of a Receiver. Held, that in re.spcct of the properties remaining unpaitilioned 
the infant was entitled to an account of the dealings of the joint property, and of 
the rents and profits from the death of his father up to the time a Receiver was 
appointed, bub as to the properties already partitioned, he was not so entitled. 
Sarat chundf.r Singh v. Nttve Sunder Singh ... ... XXVH 

Joint family. Partnership — Infant sons — Mitnhshara law — Promissory note, Suit 
on —Non-joindei of parties — Plea in bar of suit. In a suit on a proini.‘-'sory note 
executed by the defendant in favour of a firm >vhose original partners were tw-o 
brother.s, one of whom had previously died, leaving an infant son surviving, while 
the other* v.ho also had iuf.int sons, was, at the date of the execution of the note, 
f^olo Kuiviving partner of the firm ; that a Hindu lufant, who by birth or 

inheritance becomes critith'd to an interest in a joint family business, does not 
necessarily become a member of the trading partnership carrying on the business. 
There must be sonic consentient act to that effect on the part of the infant and 
his partners. Even, therefore, where parties are governed by the Mitakshara law, 
q.n infant need not be joined as a co-plamtiff in a suit by the father to recover a 
trade debt. Decrees obtained in such suits by or against the managers of the 
business are presumed to have been obtained by or against them in their represen- 
tative capacity and will be binding on the whole joint family. Bissessur Lall 
Sahoo V. Luchmessur Sinylf, Petum Doss v. Ramdhoiw Doss, and Ramsebuk v. 
Bamlall Koondoo reforred to. • 

Lutchmanen Chetty V. Siva trokasa I^odeliar ... xxyi 

- Mamtenance, Widoiv's right to a share in lieu of maintenance on a partition — Right 
of a fiprehaser from one of the sons. A Hindu mother is entitled under the law to 
^ be maintained out of the joint family property, and if anything is done affecting 
that right, as for instance by the sale of any pacticnlar share by finy of her sons, 
her right comes into existence. A purchaser from one of the sons has the same 
rights and takes it subject to the same liabilities as those of the person from whom 
he purchased. Jogendra Chunder Ohose v. Pulkumgri Dassi followed. 

AMRITA LAL MITTBR V. MANICK Lad MUELICIv XXVH 
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Hindu (continued.) * •’ * 

Mainifmnce. VJ'itJoio’s rigJU to a share in Ivu of mntnleiuince, on a pnrlitioin,uU 
havimj been institidffd — Transfer of Vroimty^jlct (IV of 188*2), s. 52— Lis Pendens, 

After tlie iiistitujiioii of a parii|^ioii suit by a member of a joint Hindu family uori- 
. sisting of SIX brothers and a mother, buc before the summonses wore served, one 
of the sons (dt'iendant No. 1) transferred his share of the property, alleging lUto 
be oin,:-bixth‘, to a third party, who was subsequently added as a party defendant* 
to th(' suit. At the time of the transfer both the transferor and the transferee had 
notice of the said suit. On a question having been raised as to what share of the 
property the transferee was entitled to : Ileld^ that inasmuch as the suit for 
partition wa.s instituted by one of the son.s, the mother had an inchoate or quasi- 
conLiiigeiit right, which ripened into an absolute right on a partitimi having 
taken place (which happened in this case), and therefore .-^lic having been eMiitJcd 
to a share, the transferee could not get more than what the transferor was eiititjcul 
to at the time of the transfer, i.e.y oue-seventh share of the property. Held, also, 
that inasmuch as both the transferee and the transferor had notice of the parti- 
tion suit at the time of the transfer, and as there was a dispute about the shares, 

s. 52 of th^ Transfer pf Property Act applied to the case. 

JOGENDBA (JHUNDER GHOSE tl. PULKUMARI DASBI ... ... XXVII 77 

Manager. Sale by a de facto manager of minor's property for legal necessity and for 
his benefit whether valid. A de facto manager of an infant’s estate has, in case of 
necessity or for the benefit of the minor, power to sell his property. 

MOHANUND MONDUL V. NAFUR MONDUL ... ... ... XXVI 820 

Marriage. Evidence of marriage — Inference and probabilities weighed against direct 
testimony. Upon a widow’s claim for maintenance the question was whether 
the relation between her and a person, deceased many years before her suit, 
whom she alleged to have been her husband, had been the relation of marri- 
age or of coni ubinago. The deci.sion of this question, one way or the other, 
rested on considerations whether the substantial testimony of witiiossos, who gave 
their testimony to the fact of the marriage in their presence, was, or was not, 
outweighed and negatived in judicial estimation by the antecedent and inliercnt 
improbability that such a marriage, under the circumstances of the parties alleged 

t. i have ontcrod into it, would have taki'ii place. The oral evidence was,' however, 
cor robor sited by inferences drawn from several facts well established. The present 
suit wsis defended by the successor in estate of the deceased, and it was common 
ground between this defendant and the plainiifF that then- had been co-habitation 
between the deceased and the latter. This uarri»wcd the ellect of the condition 
and circumstances of the deceased at the time of the alleged marriage upon Iho 
question whrther it was a fact. The ordinary criteria afforded by conduct contri- 
billed but- little aid to remove doubt. In the res. '.t, the conclusion of the Jucliciiil 
Committee w.is that the direct or.il testimony h ul nob been overborne, but should 
prevail against the improbability presented by the e-aso that such a marriage 
should have taken place. The allirmativc of it was mamUiined, and ihe widow’s 
claim allowed. 

LUCIliMl KOEH u. ROGHU NATH DAS ... ... ... XXVJl 971 

Mitahihoia family. Alienation of ancestral pro))erfy by father —*Linbilily 
. of sons for father's debts — Mortgage - Suit by moitgagee against son ji^' 
sale of ancestral propaty — Antecedent debt- Legal necessity — Illegal or immoral 
purpose — Moip'y-decree— Limitation Act (XV of iSll) sch. JI, 110. In Ibo 
case of a joint Milakshara family where the father raised money on a mortgage 
hypothecating -certain ancestral family property, and it was not proved that Ihe 
money vviA required for payment of any antecedent debt or that the money vvi^s 
raised or expended for illegal or immoral purposes, or that any inquiry was made 
on behalf of the mortgagee as to the purpose for which the debt was incurred . 

Held, that the mortgage security could not be eijforcod against the son (the 
father having died), unless it could be shown that the debts for which the mort- 
gage was created \«>re antecedent to the transaction "in question. Under the above 
circumstances the mortgage is not binding on the son . hut the debt not being 
proved to have been incurred for iiinnoral or illegal purposes, the morlgaguo 
would be entitled to a moiiej -dtcree against the defendants, not upon tbejinoit- 
gage security, but upon the simple obligation created by the bond ; and a suit for 
such a relief must, under the Limitation Act be instituted witliin six years from 
the due date of the mortgage bond. Lachman Dass v. Giridhur Choirdhi y and 
Khalilul Rahman v. Gobind Pershad relied upon. 

BURJA PRASAD n. GOLAB CbAND ... .. ... ...a XXVII 769 
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Hindtt ha,v-^ concluded.) 

^itakshara family. Liability of sm to pay father's debt incurred during eon's 
minority — Representative capacity of * father — Antecedent debt-^Mortgage^SUit 
/or sale on mortgage by father withSut joining sons^Non-jotnder of parties — 
Transfer of Property Act (IV of IQSTj s. 85— Notice ofrinterest in mortgaged property 
— 'Multiplicity of suits — Civil Procedure Code (Act XIV of 1882), ss. 28, 42, 436- * 

487,' 675. In the case of a joint Mitak^hara family consisting of a father and a 
minor sou, where the father executed a mortgage bond hypothecating ancestral 
family property during the minority of his son. and the mortgagee with the notice 
of the interest of the son in the mortgaged property brought a suit against the 
father alone to enforce the mortgage without making the son a party to the suit 
and obtained a decree declaring that the mortgaged property was liable to be sold 
in execution thereof, and where the debt was not proved to have been incurred for 
illegal or immoral purposes : tleld^ per GHOSE, J. — That the share of the son 
in the ancestral property was liable for the satisfaction of such decree notwith- 
standing the provisions of s. 86 of the Transfer of Property Act (IV of 1882), the 
father having incurred the debt in his representative capacity and as managing 
member of the family, and the son having been substantially a party to the suit 
in which the said decree was passed through the represciTtation of his lather. 

Section 85 of the Transfer of Property Act lays down only a rule of procedure ; 
and the words ‘*all persons’* in the section could have hardly been intended to 
include a Mitakshara son — much less a minor sou — in a suit where the father is 
sued in his representative capacity. Surnj Bnnst Koer v. Sheo Persad Singhy 
Bissessur Lai Sahoo v. Maharajah Luchtnessur Singh, Nanoini Babuasin v. Modun 
Mohun, Daulat Ram v. Mehr Chasid, Pursid Narain Singh v. Honooman Sahai, 
Bhaghut Pershad \ . GirjaKocr, Mohabir Prasad v, Maheshwar Nath Sahai, Jagn- 
bhai Lalubhat v. Vijbhukan Das relied on ,* Bhawani Prasad v. Kallu dissented 
from ; Syud Emam Momiazuddin Mahomed v. Raj Coomar Doss, Ramasamayyan v 
Virasami Ayyar, and Palani Ootmdan v. Rangayya Gotindan referred to. Semble — 

(a). In the case of a joint Mitakshara family consisting of a father and minor sons, 
the father is ** necessarily ” the manager of the joint family, and as such, for all 
purposes, ih the representative of the family : (6). And where the father, the 
mauagiiig member, mortgages family property for an autecodont debt, and a suit 
is brought and decree obtained against the father, such suit and decree should be 
regarded as instituted and pronounced against him in his representative capacity : 

(c). And that if a son, after a decree being obtained against the father upon a 
mortgage executed by the latter, sues to have it declared that his share is not liable 
to satisfy the said decree, or after a sale in execution thereof sues to recover posses- 
sion of his share, he cannot succeed unless he proves that the debt was contracted 
for an immoral or illegal purpose, or that it was of an illusory character. Per 
HAUINGTON, J. — Having regard to the provisions of s. 85 of the Transfer of 
Property Act and those of ss. 28 and 42 of the. Civil Procedure Code, the mortgagee 
was bound to make the plaintiff (the son) a party to the mortgage suit ; and that, 
not having done so, he was not entitled to obtain a decree affecting the plain tifi’s 
interest in the mortgaged property. Bhaioani Prasad v. Kallu followed ; 
Rothschild v. Commissioners of Inia^id Revenue, Ramasamayyan v. Virasami 
Ayyar, and Palani Goundan v. Rangayya Goundan referred to. 

LAIiA SU^JA PROSAT) U. GOLAB CHAND ... ... ... XXVII 734 

Will. Construction of Will — Dyahhngha family — Disposition to widow mail- 
k&twa.*' K, a Hindu, died without issue, leaving him surviving a widow B, and 
having made and published his will wherein he stated, “ I appoint my wife B to 
the ’ malikatioa ' after niy demise as exercised by myself in respect of the 
family dwelling house .... wearing apparel, utensils, etc., whatever there is in 
respect of all the property aforesaid.” B upon the death of K took postiession 6f 
his properties. Upon B’s death the plaintiffs, who claimed to be K’s nearest of 
kin, brought this suit contending that the words of the will only conveyed a life 
estate to his widow B, and that after her death they were entitled to K’s properties. 

The defendant, who claimed* to be B’s nearest of kin, contended that the words of 
the will gave B an absolute e^state in K’s properties, and that he was entitled to 
the whole estate. Held, that the iutoiition of the testator was tb give his widow 
B an absolute heritable and alienable estate in his properties. 

RAJNARAIN BHADURY ti. ASHUTOSH CHUCKEllBUTTY ... ... XXVII i4‘ 

Upheld on appeal, RAJNARAIN BhaDOORY v. K\TYAYANI DABEE ... XXVII 649 

Hindu Widow- 

See ONUS OF PROOF. 

Mortgage by. See HINDU LAW, ALIENATION. 

Transfer of immoveable property by. See PROBATE AND ADMINISTRATION AOT, S, 40, 
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'Holding over— 

Effect of.. See Landlord and Tenant. 

Husband— •. .. • 

Complaint by. Seo'BiGAMY. * 

Illegal ContPMt — * , 

See CONTBAOt’ACT, S. 23. 

Illegal Gpatilloation — 

Offence of giving. See PENAL CODE, K. 216. 

Immoveable Property— 

Decree declaring charge on, for maintenance. See TRANSFER OF 1*R0I‘KK'J’Y 
Act, S. 39. 

Gift of, without possession. See GIFT. VALIDITY OF. 

Outside jurisdiction. Acts of mal-administration regarding. Sec JURISDICTION. 

Suit for, on declaration of invalidity of adoption. See LIMITATION ACT, ART. IIS. 

Transfer of, by^ Hindu widoio. Sec PROBATE AND ADMINISTRATION ACT, S. 40. 

Impartible Estate— 

Assignment of part of. See DECREE. 

Improvements— 

Expenditure on. See MOBTGAOE. 

Income Tax Act- 

11 of 188C- 

ss. 3, 4, 5. Religious endowment — Sajjadanashm — Khankah^ Liability of the Sasse- 
ram Sajjadanashm to pay Income-tax — Assessment of Income-tax— Excmjdion 
from assessment — Salat jf' — Remuneration — Maintenance— PosUion of SaJJadana 
shin as distinguished from that of MtUwalli — Wakf Farrukhsyari property. The 
Sajjadanashin of the SaRBeram Khankah is not liable to bo assessed with income 
tax under the provisions of Act 11 of 1880, in respect of such moneys as he draws 
from the Khankah properties tor the purpose of his own maintenance and that of 
his family. The position of the Sajjadanashin discussed, and distinguished from 
that of a MutwalU. Semble — The maintenance of the Sajjadanashin of the Sasso- 
ram Khankah is a part of the purpose for which the was established. 

Mohiuddin v. Sayidilddin, and Piran v. Abdool Karim referred to. 

SECRETARY OP STATE FOR INDIA V. MOHIUDDIN AHMAD ... XXVII 674 

s. 38. See EVIDENCE. 

Income Tax Papers— 

Prodiwtion and admissibility in evidence of. See EVIDENCE. 

Inoumbrance— 

Created by co sharer. See PARTITION. 

Infant Sons— 

See Hindu Law, Joint Family. 

Infant’s Right to an Account— 

See Hindu Law, Joint Family. 

Inference and Probabilities — 

Against direct ^estifhony. See HINDU LAW, Marriage. 

Inheritance- 

See Hindu Law, inheritance. 

Insolvency— 

Incomplete. See ClVl^ PROCEDURE CODE, S. 370. • 

Vesting order — Civil Procedure Code (Act XIV of 1882), s. 296 — Rights created by 
s. 295 not affected by insolvency — Insolvent Act (11 tt 12 Viet., Ch. 21), s. 49. An 
order under s. 295 of the Civil Procedure Code affects only interest.^ existing at 
the time. The insolvency of the debtor introduces a new state of things from Ihe 
date of the in8ol¥ency, but as* regards sums accrued duo prior to the date of the 
insolvency the order under s. 295 creates rights, which are not affected by the 
insolvency. Soobul Chunder Law v, Russick Lall Mitter citeil. 

H0WAT60N V. DUEBANT... * ... ... ... ... XXVII 861 
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Insolvent let— 

f 

11 and 12 Vic., c. 21— , 

8. 7. See CIVIL PaOOEDUBE CODE, if. 370. • 

B. 49. See Insolvency. • 

s.iSl.' Application for personal disekarge — Discharge except as to debts dtie to a 
particular creditor — Prospective order under s. 51. Application by insolvent for 
personal discharge. One creditor opposed. It appeared that that creditor lent 
money to the insolvent on a mortgage on false representations made by the in- 
solvent to him. No deerea li.iJ been obtained by the creditor on his mortgage. 

The opposing creditor .applied that the insolvent be dealt with under s. 51 of 
the Insolvent Act The insolvent contended that an order under s. 51 could only 
be made when the creditor had obtained a decree, and was in a position to apply 
at once for the arrest of the insolvent, which was not the case here. Held^ the 
insolvent was entitled to his per.sonal discharge, as regards all creditors except 
the opposing creditor; that the Court had no power under s. 51 to order imme- 
diato commitment of the insolvent, inasmuch as the opposing creditor had not 
placed himself in a position to issue execution against the iiyiolvont, but that the 
Court could make a prospective order that with regard to the debt*ducto the 
opposing creditor the inaolvont should be entitled to his personal discharge as 
soon as he should liave been in custody at the suit of that creditor for the period 
of six months. Quecre. — If the debt be satisfied out of the proceeds of sale of the 
mortgaged properties or otherwise, whether the ollecl of such payment would be to 
relieve the insolvent from the penalty proscribed by s. 51. 

In THE Matter OF Sauat Kumab SEN ... ... ... XXVt 973 

Instigating Person - 

To give false evidence. Sec SANCTION FOR PROSECUTION. 

Insurance— 

Life Assurance — Truth of answers to gueriesof Life Insurance Company— Warranty 
— Declaration by Assured to Medical Kxamnicr of Company — Admissibility of 
evidence to show declarations not made by assured — Verbal representation to 
Medical blxaminer, Llject of. Cr applied to the defendant-company in Calcutta 
to insure his life for the sum of Rs. 10,500 to be secured by live different policies. 

The policies were duly executed by the Company and delivered to the plaintiff, 
the wife of (I, on his behalf. The Company’s printed form of application for 
insurance and the printed form of declarations to the Medical Kxamuicr of the 
Company were signed by G. I’hc agreement of G with the Company was that 
the statements and ropre.->eutations contained in his application, together with 
those m.idti to the Medical Examiner by him, should be the basis of the contract 
between him and the Company. Ho w.irrantod them to be full, complete, and 
true, whether written by his own hand or not, and that the warranty was to bo a 
condition precedent to, and a consideration for, the policy, which might bo issued • 
thereon ; and he further agreed that no statements, representations or information 
made or given by or to any per.son soliciting or taking the application for the 
policy, (4r by or to any other person, should be binding on the Company, or in 
any way affect its rights, unless such statements, ropreseritations or information 
^0 reduced to writing, and presented to the oflicers of the said Company at their 
Home Gflice in the city of Now York on the applic.ation. On G’.s death the 
plaintiff sued the Company for the amounts due under the policies. The plain- 
tiff admitted that certain sLitoments and reprosontatious made by'O, both 111 his 
applications and declaration to the Medical Examiner, were witfue, but ur^ed 
•that it was open to her to show (1) that G .signed the declaration to the Medical 
Examiner before it was filled up, and in consequence was not responsible for the 
contents of that declaration ; (2) that G showed to the IMedical Examiner a 
certain statement drawn up by G of an illness he had suffered from for three years, 
and that the knowledge thus acquired by the Medical Examiner must be imputed 
to the Company. Heldy reversing the decision of the Court bidow, that the plain- 
tiff was bound by the terms of the contract between G and the Company ; that it 
was not open to the plinitifl to show that G did not state what, under his own 
^igrrtiture ho declared to be true, and yet to hold the Company liable on the 
policy, brushing aside and treating as of no import whatever the statements and 
representations which formed the basis (•! the coiitnftji ; and that the misstatoments 
and misrepresentations made by G were .imply sufficient to warrant the Company 
in avoiding the policy. 

New York Life INSURANCE COMPANY w. G\MiAiE ... ... XXVII 598 
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Intention of Parties— 

Bee EvjDfeNCE. » 

Interest— •. « • 

Bee Mesne Profits : Mortoage : Stamp act, s. 23. 

At exorbitant rate. See pRNGAL TENANCY ACT, S. 07. 

Compound. See CONTRACT ACT, S. 23. 

Covenants as to payment of. See MORTGAGE. 

Interest on arrears of rent — Bengal Te'itancy Act(VllI of 1885), .ss. 07, 17S, sub-sec. 3, 
cl. (h) and 179 — Contract to pay interest at higher rate than allowed by s. of 
the Act. A contract by a tenant holding under a permanent mokarari lease to 
pay interest on the arrears of rent^at a higher rate than 12 per cent, per annum 
is not enforceable in law. 

Basant Kum.ar Roy Chowdhry v. Promotha Nath Bhuttachar 
.tee ... ... ... ... XXVI 130 

Interest on arrears of rent — Waiver —Omission to claim rent for some years at the 
stipulated rate, inhethcr it amounts to a waiver. Tho mere omission to claim 
interest for some \enri from a tenant at the late stipulated in the lease do(i.s not 
amount to a waiver of the landlord’s right to claim interest at such rate. Johoory 
halt V. Bullnb Lall followed. 

Shyama Charan Mandal 1?. Heras Mollah ... ... ...XXVI 160 

TAahiliiy of purchaser at sale for arrears of rent to pay. Soc BENGAL Tenancy 
ACT, S. 67. 

MorUjnqe Bond — Failure to pay on due date — Stipulation for the payment of enhanced 
interest from date of difnull till date of realuoHon — Whether such stipulation is a 
penalty where a sum is mentioned in the contract as tlw amount to be^iaid in case 
of a breach of the contract — Contract Act (JX of 1872), s, 74. Jn a mortgage bond 
where the parties were adults, tho provision as to iiiierr.st was to the following 
effect thi account of interest of the said sum of mo. ie> , > ou shall take the 
profits of the said lands, and 1 will pay Rs. 20 per aininm as the balance of inter- 
est irom year to >ear by getting the said amount endorsed on tho back of this 
document, and if 1 fail to do so, then at the end of the year the said iiniouut ol 
interest shall be added to the principal ; and for tho total amount whate\ei‘ it will 
be 1 will pav up to the date of repayment at tho rate rif ^ anna per rupee per 
mensem.” Held, that inasmuch as what was specified in the contract was only 
the enhanced rate of interest, but no definite anioiint was specified as being jia}"- 
able in the event of a breach, nor could it bo said that the amount, though not 
expressly stated in definite terms, was an ascertainable and definite amount which 
could become payable at the date of the broach, the stipulation for the payment 
of cnhaiicod interest did not conic within the scope of s. 74 of the Contract Act. 
Mackintosh \ . Crow, and Wallis v. Smith referred to. 

Deno NATfi Santh r. Niharan Chandra Chcckerrutty ... XXVII 43i 

On arrears of rent. See OUDH LAND REVENUE ACT, SS. 121, 123. 

On certain amount payable on happening of certain event and at certain time. See 
COMPROMISE OF SUIT. 

On mortgage. See HINDU LAW, ALIENATION. p 

On purchase money. Sec SaIjE FOR ARREARS OF KENT. 

Penalty — Enhanced rate of interest— Interest Act (XXVIU of 1855), s. 2 — Contruct* 

Act {IX of 1872), s. 74 — Equitable relief. In a mortgage bond the interest pay- 
able was 2 per cent, per mensem, and there wa.-. a stipulation that on default of 
payment on tlje due date, interest should run “from the date of default of pro- 
misfe” at 0 per cent, per mensem In a suit upon the bond interest was claimed, 
at tho higher rate from date of default to the d.itc of realization. Held, that it 
is open to tho Court to decide, notwithstanding the provisions (»f s. 2. Act XX VIII 
of 1856 whether the stipulation as to the enhanced interest was agreed upon as 
interest properly so called, or as a penalty, and whether in tho circumstances of 
the case the debtor was entitled to equitable relief. mJiamendra Roy Chowdhry v. 
Serajuddin Ahmeit Chowdhry a,u(i Umar Khan w. Sale Khan referred to. Per 
GhOSE, J. — The cases of Mackintosh v. Crow and Kala Chand Kyal v. Shib Chunder 
Roy do not lay down any rule of law precluding the Court from affording relipf to 
a debtor, independently of s. 74 of the Contract Act (IX of 1872), even when the 
bond provides for increased rafce of interest prospectively and not rotroppectively, 
where a proper g*round for such equitable relief is made out. Per RAMPIM, J.— 

Tho stipulation for increased rate of interest may be a penalty, but is not necessarily 
so merely because the increase^ rate is an exorbitant one ; whether it is a penalty 
or not is rather a (question of fact than one of law, and the Court must consider 
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whether in the circuoiRtanceLS oi the cace the defendants had made out their claim 
to equitable relief. Ramendra Roy Ghotudhry v. Serajuddin Ahmed Chowdhry 
distinguished. Pava Nagaji v. Gobind Ramji, Umar Khan v. Sale Khcm, Bichook 
Nath Panday v. Ram Lochun Singh, Magniram Marioari v. RajpaH Koeri and 
Surya Narain Sing v. Jogendra l^arain Roy Chowdhury explained. 

PARDHAN BHUKHAN LAL V. NARSIN& DYAL. ... ... ‘ ... XXVI 

" Rate of. See CONTRACT ACT, s. 60. 

Interest Aot— 

XXXtl of 1839. COMPROMISE OF SUIT : LIMITATION. 

XXVpi of 1865, s. 2. See INTEREST. 

Irregularity— 

In order. See CRIMINAL PROCEDURE CODE, B. 146. 

Not affecting merits of case. See ARBITRATION. 

Jains— 

Sec Hindu Law, custom. 

Joint Authority to adopt— 

See HINDU Law, adoption. 

Joint Family- 

See Hindu Law, Joint Family. 

Maintenance of member' of junior branch of. See DECREE. 

Joint Family House— 

Partition of. See EASEMENT. 

Joint Judgment-debtors— 

Application for executimt of decree against. See LIMITATION ACT, ART. 179. 

Joint Landlords— 

See Enhancement of Rent. 

Sale by one of several. See SALE FOR ARREARS OF RENT. 

Joint Owners— 

Governed bymitakshara law. See CRIMINAL PROCEDURE CODE, S. 145. 

Joint Possession— 

Suit for. Sec GO-SH \BERS. 

Joint Trial- 

See SECURITY FOR GOOD BEHAVIOUR. 

Judge- 

Sanction to prosecute. See SANCTION FOR PROSECUTION. 

Judgment-debtor— 

Deposit by. See CIVIL PROCEDURE CODE, S. 310A. 

Not 'party to execution proceeding. See LIMITATION ACT, ART. 179. 

Want of saleable interest in. See SALE FOR ARREARS OP BENT. 

Judgment inter partes— 

See FRAUD. 

Judicature Act, 187S— 

Order XVI, Rules 11, 48. See PARTIES. 

Judicial OflScer — 

See False Evidence. 

Jurisdiction— 

See CRIMINAL PROCEDURE CODE, S. 144 : GUARDIANS AND WARDS ACT, S. 14 : 
High Court, Jurisdiction of. 

Bengal, N.^W.P., and Assam Civil Courts Act (XII of 1887), s. 13, cl. 2 — Transfer 
of Property Act (IV of 1882), ss. in executiem of mortgage decree — 

Execution of decree. When Subordin.ato Judges are appointed by the Local 
Government with jurisdiction over the whole of a district, the District Judge is 
. not competent, under s. 18 (2) of the Bengal. N.-W. P., and Assam Civil Courts 
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Jorisdiotion — i continued. ) 

^tyjbcf assign to them difierent areas so os to lynit or define ilveir. respective Jurisdic- 
tions. The Court of such ^ Subordinate Judge which passed mortgage decree is 
therefore the only ^urt competent to entertain an application for the execution 
^of the decree and to make an order in furtherance thereof, even when the cxecu» 
tion is sought by the sale of property other than the mortgaged property, lying 
within the district, but outside the area assigned to it by the District Judge. 

BACHU KOEll I?. GOLAB CHAND ... ... ... ...XXVII 272 

Cause oj action — Suit for maintenance — Letters Patent, 1866, cl. 1'2 — Riffht of 
maintenance of a sonless widowed daughter in indigent circumstances out of 2^’o- 
perties inherited by the father's heirs. The plaintid’s father left various properties 
. partly within and partly outside Calcutta. The plaintiff instituted this suit, as an 
indigent sonless widowed daughter ; against the defendants for the recovery of her 
maintenance out of the estate inherited by them from her father, and prayed that 
her maintenance might be declared a charge upon the property situaiod within 
the limits of Calcutta. Some of the defendants lived within and some outside 
Calcutta. Leave was obtained under cl. 12 of the Letters Patent. It was held 
that under the abovenfentionod circumstances the High Court had jurisdiction to 
try the action. A sonless widowed daughter in indigent circumstances is not 
entitled to separate maintenance out of the estate of her father in the hands of 
his heirs. The right would depend upon the fact, whether the widowed sonless 
daughter was at the time of her father’s death maintained by him as a dependent 
member of his family with others whom he was legally or morally bound to 
maintain. The position of a sonless widowed daughter is not the same as that of 
a disqualified owner or disqualified heir. Bai Mangal v. Bai Rukhini referred to. 
MOKHODA DASSEE V. NUNDO LALL HALDAR ... ... ... XXVII 656 

Evidence as to jurisdiction at hearing — Letters Patent, High Court, cl. 12 — 
Agreement to pay as per account — Acknowledgment of debt — Limitation Act ( XV of 
1877), s. 19 — Ageftcy, Termination of — Accounting agents — Limitatim Act (XV of 
1877), sch II, art. SO — Contract Act f'JXo/ 1872), ss. 201 aneZ 218. The plain- 
tiff as Receiver to the estate of S instituted a suit on the 11th July 1898 
against the defendants to recover the sum of Bs. 2,808-13-2, a portion of the said 
sum being the rent of a house occupied by the defendants at Mandalay siiioo 
January 1894 till the 11th July 1898, the remaining portion being the price of 
goods sold by the defendants as agents of S. The plaintiff at the institution of the 
suit obtained leave under cl. 12 of the Charter. The defendant oonlended that 
the Court bad no jurisdiction, inasmuch as the plaint on its face did not show 
that the cause of action or any part of it arose in Calcutta ; that the cause title 
alone represented the defendants as carrying on business in Calcutta, and that 
portion of tho plaint was not verified ; nor could the plaintiff give evidence to prove 
that his cause of action arose in Calcutta, as it would be varying the cause of 
action, and that fresh leave would have to bo granted, which could not be done 
* in this suit, field, that tho Court had jurisdiction, and tho plaintiff was entitled 
to give evidence at the hearing to show that his cause of action arose in Calcutta. 

To admit evidence of that fact, and if necessary amend tho plaint by adding a 
statoment that part of the cause of action did arise in Calcutta, does not pause a 
variance in the original cause of action. It is sufficient to show that the cause 

. of action or part of it arises in Calcutta when the suit comes on for hearing. It • 
was also contended by the defendants that tho plaintiff’s claim to rent prior lu 
July 1894 was barred, and that as the sale of tho piece-goods was completed by the 
defendants in June 1894, that claim was also barred. The plaintiff submitted 
that the lottex^ written by the defendants to tho plaintiff within throe years of the 
institution df tho suit agreeing to pay as per account enclosed by them to the* 
plaintiff was a sufficient acknowledgment to save tho claim for rent from being 
barred. Further, that although the sale of the goods was completed in June 1894, 
the defendants did not cease to be the plaintiff’s agents .until they had accounted 
to him for the price of the goods which had not yet been done. Held, that the 
plaintiff’s claim for Ahe portion of rent claimed beyonfi three years was not barred ; 
the defendant’s letters were a sulficicnt acknowledgment to save limitation ; there 
being an admission that there was an open account between tho parties and that 
there was a right to have it taken, implied a promise to pay. Prance v. Sympson 
and Banner v. Berridge referred to. Held, also, that tho defendants were liable to 
the plaintiff as agents until th^ had accounted to him, and therefore his claim as 
to'tbe piece goods was not barred. Babu Bam v. Ram Dayal followed. 

Pink t?. Buldeo Dasb ... ... ... ..'i XXVI 716 

Irregularity not affecting. Bee /bbitratioN . 
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Jurisdidiion — (concluded.) 

Person not residing within, 8ECUB1TY FOB GOOD BeBAVIOUB. „ ■ 

Suit for land — Administration suit — Acts\>f maUadministration regarding immofoeahle 
property outside jurisdiction —Power of Caurt to set aside leases of immoveable pro* 
perty outside its jurisdiction— Letters Patent, High Court, cL 12 — Leave to sue - 
•‘--Civil Procedure Code (Act XIV of 1882), s. 44, Buie A, In an adminiatration 
action the fact that amongst other things leases of immoveable property granted 
by the executors to theinsolves are sought to be set aside on the ground that such 
leaser are acts of mal-administration does not make the action one for the recovery 
of immoveable property, and leave under s. 44 of the Civil Procedure Code, Rule 
A, is not necessary. If the High Court has jurisdiction to entertain such an 
administration action the fact that the property comprised in the leases complained 
of is wholly outside the limits of its ordinary original civil jurisdiction does not 
preclude it from setting aside such leases, and leave for that pui^oso under cl. 12 
of the Charier is not necessary. The Court assumes jurisdiction in regard to 
immoveable properties situate outside the jurisdiction in cases where it can act in 
personam, either to compel the owner to give effect to legal obligations into which 
ho has entered or to a trust reposed in him. 

NlSTAKINI Dassiu. Nundo Lall Bose ... ... ... XXVI 891 

Suit for land— Suit for rent of land, with alternative claim for compensation for use 
and occupation — Land situated outside jurisdiction of High Court, A suit by 
landlord against a tenant for rent at a rate agreed upon for one period, and for 
rent on the basis of use and occupatiou for a subsequent period is not a suit for 
laud ; and therefore the High Court may have jurisdiotion to try such a suit even 
when the land is situate outside the local limits of its jurisdiction. 

RUKGO L ALL LOHE A c. WILSON ... ... ... ... XXVI 204 

Jurisdiotion of Civil Court — 

Bengal Municipal Act (Bengal Act III of 1884), ss. 224, 245 and ^i^—Acts done in 
accordance with ss, 245 and 246, whether subject to the jurisdiction of a Civil 
Court— Notice under s, 246 whether sufficient for the purpose of the removal of huts 
in a basti as well as a puoca privy. Where a Municipality, having proceeded in 
accordance with ss. 245 and 246 of the Bengal Municipal Act, decided that certain 
works are necessary, that conclusion in the absence of main fides ot fraud or 
considerations of that nature, cannot be questioned in a Civil Conn. The action 
of the Municipality, so far as a privy was concerned, was held not to be ultra 
vires, although in the notice issued in accordance with s. 246 of the Bengal 
Municipal Act, they directed the plaintiff to remove not only certain huts but 
also apncca privy, inasmuch as the Municipality had a right to require him to 
remove the privy under s. 224 of the Act. 

Duke V. Rameswah Malia ... ... ... ... XXVI 811 

Bengal Tenancy Act (VIII of 1885), ss. 107 and lOB— Laiidlord and tenant — Record 
of rights — Decision of a Revenue Officer. An order made by a Revenue Officer 
under s. 107 of the Bengal Tenancy Act, determining the rent payable for a hold- 
ing, has the force of a decree ; and when not set aside by appeal or otherwise, 
cannot questioned in a Civil Court. 

Ram autar Singh v. Sanoman Singh ... ... ... XXVIl 167 

Jury— 

Verdict on inspection of locality toithout taking evidence — Criminal Procedure Code 
(Act V of 1898), s. 138 — Use of discretion in nomination of jurors by Magistrate. 

A jury cannot decide a matter referred to them merely on inspection of the locality 
without taking any cvidenc.e. In nominating the joremau and one half of the 
remaining members of the jury as required by s. 138 of the Criminal Procedure 
Code the Magistrate must exercise bis own independent discretion and not appoint 
the nominees of the parties,^ 

KAILA8H CHUNDEU SEN V. RAM LALL MlTTKA ... ... XXVI 889 

Kabaliyat— 

Effeel of. See Settlement. 

Xidnbpping— 

Kidnapping from lawful guardianship— Completion of such offence — Whether a eon* 
tinuous ojffence — Constructive possession — Penal Code (Act XLV of i860), se. 860, 

861 and 868. J, a minor girl, was taken awi^y from her husband’s house to the 
house of R, and there kept for two days. Then one came and took her away to 
his own bouse and kept her there tor tweotydays, and subsequentiy dahdestinely 
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'Kidsapping— foon^tnwed J * . 

raooved her to the house of the petitioner, apd from that house the petitioner 
and III took her through different plaoea to Cahsutta. The petitioner was convicted 
under s. 363 of the I^enal Code for kidnapping a girl under 16 years of age from 
the lawful guardianship of h6r*huBband. Held (by the majority of the FULL* 
%ENCH) that the taking away out of the guardianship of the husband was . 
complete before the petitioner joined the principal offenders in taking the girl to 
Calcutta, and that the petitioner, therefore, could not bo convicted under s. 863 
of the Penal Code. Held, further that the offence of kidnapping from lawful 
guardianship is complete when the minor is actually taken from lawful guardianship; 
it is not an offence continuing so long as she is kept out Of such guardianship. 

Per BAMPINI, J.— The offence of kidnapping under s. 363 is not necessarily or in 
all cases complete as soon as the minor is removed from the house of the guardian ; 
when the act of kidnapping is complete is a question of fact to be determined 
according to the circumstances of each case. 

Nbmai CHATTOKAj u. Queen-Empress ... ... ... xxvii i(Ml 

Kopfa Saiyats— 

In Manhhum •See LANIfLORD AND TENANT. 

Land— 

Character and mode of enjoynmit of. See LIMITATION. 

Deficiency in area of. See SALE IN Execution op DECRFiB. 

■ Not properly described. See DECLARATORY DECREE, SUIT FOR. 

Not proved to be let for agricultural nr hm'ticuUural purposes. See LANDLORD AND 
Tenant. 

Outside limits of Totvn of Calcutta, but within its Municipal Boundaries. See 
Bengal tenanct act. 

Suit for. See JURISDICTION. 

Land Aoquisition Act — 

I ot 1894— 

u. 9, 10. Soe Complaint. 

8. 53. See Falbk EVIDKNCB. 

Proceedings under. See COMPLAINT. 

Land Registration Act— 

Bengal Act VII of 1876 — 

SB. 69, 62. Sec DECLARATORY DECREE, SUIT FOR. 

s. 78. Suit for rent— Legal representative of registered proprietor — Landlord and 
tenant. A suit for rout was instituted by the registered propiietor of an estate, 
who died during the pendency of the suit. Hi.s widow, the present plaintiff, was 
then substituted on the record in his place, but her name was not registered 
under the provisions of the Land Registration Act before the disposal of the suit 

• in the first Court. Held, that as the present plaintiff was claiming rent due to 
the deceased plaintiff in a representative character, s. 78 of the Land Registration 
Act did not bar her claim, and she was entitM to a decree. Belchambers v. 

. . Hussan Alii Mirea followed. 

PRAMADA SUNDARI DEBI V. KANAI LAL BHAHA ... ... XXVII 178 

8. .78. Suit for rent, without registration of name whether maintainable by the legal • 
representatives. A suit for rent, accruing due partly during the lifetime of a 
registered proprietor, and partly after his death, was brought by his representa- 
tives ; the defence was that the suit was not maintainable, inasmuch as the 
plaintiffs were registered proprietors, and had no certificate under the Succes- 
sion Certificate Act. Held, thajb s. 78 of the Land Registration Act is not a bar * 
to the realization of rent accruing due during the lifetime of the registered 
proprietor, but a suit for rent accruing due after the death of the registered 
proprietor is not maintainable by his representatives, without having their names 
registered under the Land Registration Act. 

Nagendra Nath Bitsu V. Satadal BAsiNi Basu * ... ... xxvi 636 

88. 76, 79, Bengal Tencmey Act (VIII of 1886), s, 60 — Right of suit — Suit for rent 
---‘Unregistered proprietor. There is nothing in s. 60 of the Bengal Tenancy Apt 
to render a suit for rent by an unregistered proprietor unmaintainable, it being 
sufficient, if during the pendency of the suit and prior to decree bis name is regis- 
tered. Dhoronid^r Sen v. Wajidunnissa Khatoon dissented from. Alimuddin 
Khan v, Hira Lall Sen explained and followed. Belchambers v. Htissan Alii 
Mirea Bahadur followed. , 

' * ABUL RHAIB V. MBHEB AU ... ... ... ... XXVI 719 
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I^ndloi^— 

Acceptance of kabtiliyat by. SETTLEMENT. ^ 

Landlord and Tenant-- * 

Bee .Bengal Tenancy Act, ss. 66 ; 86 : Jurisdiction op Civil Court : 
Land Registration act, s. 78 : Lease : Sa'le for Arrears of Rent ; 
Second Appeal. 


PAOB 


Aecretimi to parent estate, Assessmentof rent in respect of— Regulation ZJo/ 1825, s. 4, 
cL (\)—Act XI of 1856, s. 1— Regulation VIT of 1^22— Act IX oflUl—Act XXXI 
of IS58— Bengal Tenancy Act ( VIII of 1885), s. 52. In a suit brought by the 
talukdar of a certain moueah against the durtalukdar for a declaration that he was 
entitled to get rent at a certain rate annually, also for arrears of rent at that rate, 
and in the alternative for compensation ioruse and occupation of the disputed land 
which was an accretion to the said motteah, and in respect of which a settlement 
was made with him by Government treating it as a separate estate, the defence 
(inter alia) was that the suit was not maintainable unless a rental was assessed in 
the first instance, and that no arrears of rent could be claimed as there was no 
relationship of landlord and tenant between the parties. Held, the landlord could 
not treat it as a separate tenure altogether ; that the increment was to bo regarded 
as part of the parent estate, and treating it as part and parcel of the parent 
estate he was entitled to get assessment of rent on the disputed land ; but he was 
not entitled in the suit to back rent or compensation for use and occupation. 
Assanullah Bahadur v. Mohini Mohan Dab ... ... XXVI 789 


Assignment by tenant of goodwill, stock-in-trade, fixtures, furniture a'tid chattels — 

Notice by la-ndlord to lessee and to assignee to deliver up possession on expiration 
of lease or to pay rent — Holding over— Use and occupation— Liability of assignee 
for compensation for use and occupation. L assigned to D the stock-in-trade, 
goodwill, fixtures, chattels and premises in connection with a certain business 
carried on by him at the said premises which he held on lease from the plaintiff. 

The deed of assignment contained ( inter alia) a provision empowering the assignee, 
in the event of any breach by L of the covenants contained in the said deed, to 
let the promises for any term or terms of years for such rent and under such 
covenants and conditions as D might think fit ; and there was a further provision 
that L should not remove any of the stock-in-trade, chattels, etc., without the 
permission of D. Shortly before the expiration of the lease, the plaintifi served a 
notice on L to deliver up possession of the premises on the expiry of the lease or 
to pay an enhanced rent therefor, and a notice on D requiring D to deliver up 
possession and stating that in default he would hold D jointly liable with L for the 
enhanced rent. D bad durwans and a clerk on the premises to see that nothing 
was removed therefrom without his permission. L and D continued to keep the 
stock-iu-trade on the promises after the determination of the lease and the busi- 
ness was carried on as before. The plaintiff subsequently brought an action against 
D and L for compensation for use and occupation of the premises for four months. ^ 
Held (reversing the decision of AMEER ALT, J.) that the lease did not pass 
under the terms of the assignment to D, and that 1) was not liable to the plaintiff 
for compensation for the use and occupation of the premises. 

Madhupmoney Dassee V . Nundo Lall Gupta ** ... ... XXVI 338 


Ejectment— Notice to quit by post — Bengal Tenancy Act (VIII o/ 1885), s. 189 — 
tdode of service of the notice under the Act — Bengal Government Rule 3, chap. /, 
under s. 189 of the Bengal Tenancy Act. The plaintiffs served a notice by post 
upon the defendant to quit certain hhud kasht lands that were alleged to be in 
his wrongful possession, and subsequently instituted a suit to .eject him from 
those lands : that the notice was bad in law, and the suit foa ejectment 

leased upon such a notice must fail. Tara Das Maldkar v. Ram Doyal Malakdr 
referred to. 


Lala Makhan Lal v. La-la Kuldip Narain ... ... XXVII 774 

JTor/a raiyats in Manbhum — Ejectment — Sufficiency of notice to quit — Act X of 1869. 

There is no authority for the proposition that notice to quft to a korfa ravyat 
in Manbhum must be a six months’ notice. Such a raiyat is only entitled to a 
'*jreasonable notice.” What is a reasonable notice is a question of .fact, which 
must«be decided in each case according to the particular circumstances and local 
customs as to reaping crops and letting land. Kishori Mokun Roy Chowdhry v. 

Nund Kumar Ohosal distinguished. Jagut Chunder Roy v. Rup Chand Chango, 

Radha Oobind Koer v% Rakhal Das Mukherji, Bidhumukhi Dahea Chowdkrain v. 
Kefyutullah and Kali Kishen Tagore v. Golam Ali referred to and followed. 

PIGAMBAR MAHTOu. JHARIMARTO ^ XXVJ 76l 
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FAG* 


Ijeafg^Suit for account — Principal and Agents j-elatiemship of— Set off— Rent set off 
against advances— Suit for rent — TAmitation Act (XV of 1877), arts. 65, 89, sch. II. 
The plaintiHs executed a l^as^ for nine years in favour of the defendant No. 1 at 
,a fixed annual rent payable by instalments. The defendant under instructions 
from the plaintiffs paid from time* to time Government revenue, cesses, exponsts 
of litigation/ etc., on their behalf, and used to set off those sums against tho rent 
duo to them under the lease; no sum of money by way of advance or otherwise 
from the plaintiffs over oamo into the hands of tho defendant. After the expiry of 
the lease the plaintiffs instituted this suit against the defendant for an account : 
Held, that the suit for an account was not maintainable ; the relationship between 
the parties as created by the lease was simply that of landlord and tenant, and 
the only relief which the plaintiffs could have properly asked for was a decree for 
rent, if any was still due. 


BHEKDHARI LaL r. BADHSINGH DUDHAUIA ... ... ... XXVIl 663 


Liability for rent — Begulation VIII o/ 1819, .s*. 6 — Liability of the transferee of a 
fractional share of putni to pay rent — Persmial liability of putnidnr for rent^ not- 
withstandiiuf a stipulation in the p%iini lease that arrears of rent should be rtalisea 
by auction sale of the putni — Bengal Tenaticy Act (VIII of 1886), s. 66. Although 
the transferee of a fractional share of ti putni cannot enforce registration of his 
name on payment of the necessary fee and tender of the requisite security, yet the 
transfer is not altogether void, and he is liable for rent severally and jointly with 
the registered tenant, if the landlord chooses to recognize him as one of the joint 
holders of the putni, and be is also liable for the entire rent of the putni estate. ' 
Notwithstanding a stipulation in the pte/ia lease that on default of any instalment 
of rent, the landlord shall be entitled to realize the same by auction sale of the 
putni mehal, the putnidar is also personally liable for the rent of the said niehal. 
Fotiek Chunder Dey Sircar v. Foley, and Tarini Prosad Roy v. Narnyan Kumnri 
Debi referred to. 


SouKENDRA Mohan Tagore u. SURNOMOYi ... ... ... XXVI 108 

Nature of tenancy— Lease for construction of permanent works — Permanent 
tenure — conduct of lessor* The defendants and their predecessors in title held of 
the plaintiffs and their predecessors certain land under a pottah, which, though 
not expressly stated to grant a permanent lease, was granted for the purpose of 
consttuoting ‘*a brick-built dock, buildings, etc., and workshops '* The works 
were constructed ; and during a period of 42 years the interest of the lessees was 
from time to time transferred, without any conduct on the part of the lessors or 
their successors indicating that they regarded the interest of the lessees as not 
permanent. Some years after the construction of the dock it ceased to bo used 
as such. Held, that the tenure created by the pottah was of a permanent nature. 
Runqo Lall Lohea V. Wilson ... ... ... XXVI 204 

^ Sale of tenure for arrears of rent — Act X of ) 859 — Non-attachment and non-publication 
* of sale, proclamation— Civil Procedure Code ( Act XIV of \88^1) , s. 811— Non-regis- 

iration of purchase in the landlord's sherishta. There js no provision in Act X of 1859 
under which the sale of a jole in execution of a rout decree is liable to be set aside 
on the ground of non-attachment and non-proof of publication of the sji>le pro- 
clamation. In a case governed by Act X of 1869, it was Judd that a person, who 
. had purchased a transferable jote, but who did not got his name registered in the. 
landlord’s sherishta had no locus standi against a subsequent auction-purchaser of 
1^0 jote in exepution of a decree obtained against the recorded tenant, and had no 
right to impugn the title of the auction-purchaser under the sale. 'Sham Chand 
Kundu V. Brbjo^Nath Pal Chowdhry followed. 

PATIT SHAHU r. HARI MAHANTI ... ... ... ... XXVI2 789 


Suit by a landlord against tenant for a certain sum payable by him out of the rent to 
a third person by assignment — 'Aether such a suit is one for rent or for damages. 

Held (by the FULL BENCH), that r suit by a landlord against a tenant for a 
certain sum of mcgiey payable by him out of the arent to a third person under 
assignment, is one for rent and not for damages. Eutnessur Biswas v. Hurish 
Chunder Bose referred to. Mohabut AU v. Mahomed Faisullah approved of. 

BASANTA KUMABI DEBYA V. ABHUTOSH CHUCKERBUTTI ... ... XXVII 67 

Suit for ejectment— Notice to ^uit— Tenancy created by a kabuliyat — Six months' 
notice requiring the tenant to vacate the holding before the expiry of the last day of 
the year, whether good — Presumption as to a tenancy being a permanent one — Long 
possession, transfers of the holding, and erection o/pucca building, whether suffideni 
for apresumption that tho tenancy is a permanent one^Compensation on ejectment-^ 
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Landloid add T^nwit— (concluded.) 

Transfer of Property Act (IV of 18§2) as. 51 and 108, {oL h). In a tonAncy^ 
created by a kabuliyat with Ian annual/ent reRorved, a six months* notice to quit 
requiring the tenant to vacate the holding within, instead of on* the expiry of the 
laat day of a year of the tenancy, is a good notice in*law, inasmuch as there was 
no appreciable interval between the expiry of the notice and .the end of a year of 
the tenancy. Page v. M<rtre distinguished. Where a tenancy was created by a 
kahuliyaty which on the face of it contained nothing to imply permanency in the 
tenure created, which contained no words of inheritance, nor anything to show 
that the land was taken for residential or building purposes ; that though the land 
passed by successive transfers, there was nothing to show that the landlord had 
knowledge of them or registered the transferees as tenants ; that though there 
werepucca buildings on the land, they had not been in existence for such a length 
of time as would warrant an inference that the lease was one for building purposes ; 
that there was nothing to show that they were erected under circumstances from 
which acquiescence of the landlord and the creation of an equitable right in the 
tenant could be inferred ; or that they were erected with the knowledge of the 
landlord ; these facts are not sufficient to warrant an inference that the 
tenancy was, when first created, intended to be permanent, 5r was subsequently 
by implied agreement converted into a permanent one. To resist ejectment 
by a tenant on the ground that the tenancy is a permanent one, and that 
the landlord stood by and permitted him (the tenant) to erect pucca buildings on 
the land in the belief that the said tenancy was a permanent one, it is incumbent 
on the tenant to show that in erecting the buildings he was acting under an 
honest belief that he had a permanent right in the land, and the landlord know- 
ing that he (the tenant) was acting under such belief stood by and allowed him 
to go on with the construction of the buildings. Lala Beni Ram v. Kundan Laly 
Ronisden v, Dysmiy Jug Mohan Das v. Pallonjcey De Duachs v. Alt and Kunhamed 
V. Narayanan Mussad referred to. Where it is proved that the tenancy is not a 
permanent one, that the tenant erected a pucca building on the land without the 
consent of the landlord, the tenant on eviction is not entitled to any compensa- 
tion for the building from the laudlurd. Dattatraya Rayaji Pat v. Shridhar 
Narayan Paiy Yeshwada v. Ram Chandra distinguished. 

Ismail Khan Mahomed v. jaigun Bibi ... ... ... XXVII 

Suit for rent against a person holding land within a municipality and the land not 
proved to have been lei out foi' agricultural or horticultural purposes— Bengal 
Tenancy Act (\n of 1885), s. 6, s«6-sec. 1 ; s. 7, swft-scc. 3 ; and sch. Ill— 
Limitation Act (XV of 1877), sch, II y art, 11^ —Tenure-holder— Transfer of 
Property Act (IV of 1882), chap. T, s. 117. The mere fact that a person has 
acquired from a proprietor or from another tenure-holder a right to hold land for 
the purpose of collecting rent, is not sufficient to prove that he is a tenure-holder 
within the meaning of the Bengal Tenancy Act. It must be proved that the 
land was let out as a holding for agricultural or horticultural purposes. In a 
suit for rent for a period of six years by an ijaradnr upon the basis of a kabuliyat 
alleged to have been executed by the predecessor of the defendant, it was contend- 
ed for the first time before the Appellate Court that the suit was barred by 
limitation^ being one for rent for a period of more than three years. It was 
found that the land was not let out for agricultural or horticultural purposes. 
Heldy that inasmuch as the land was not let out for agricultural or horticultural 
purposes, the Bengal Tenancy did not apply, and therefore the suit was not 
barred by limitation. 

UMBAO Bibi t*. Mahomed Eojabi... ... ... XXVII s 

LuidlordB— 

JoM. See BBMGAL TENANCY ACT, S. 188. 

Law— 

Ignorance or knowledge of, as oedefence. See RAILWAY COMPANY. 

Lease— 

See Landlord and tenant. 

By grantee in esecess of his estate. See Grant, 

Consti%icfUm of lease— Construction of a contract in a potta allowing relinquishment 
of the land Uasedy in whole or in part— Landlord andUnant A potta granted a 
permanent mokurari lease for mining purposes, and gav*G to the tenanifthe privilege 
of surrendering either the whole or part of the land included in the lease, with 
a deduction to be made in the rent for the extent of the land that might be found 
QU measurement to hiave been surrendered. Heldy tbht this privilege could only 
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*fi6aM — ( continued.) 

b^exeicised by (he tenant u^on a strict ot^^ervanoe of tho conditions expressly 
decided, or plainly implied, in the lease itself. The lease was of 1,974 bighas. 

The tenant exeouted h deed* of relinquishment of 1,409 bighas, 8 cottahs, 8 gundas, 
^wheroof possession was surrendcfod with the exception of two plots, one of 24, an<i 
*the other of 9 bighas* Held, that according to the true construction of the con- , 
tract, there was error in the judgment of the High Court which decided that the 
retention of the plots did not altogether deprive the relinquishment of its effect. 

This retention did more than lesson the area actually surrendered. It was a mis- 
take to suppose that an increased rent to bo paid by; the relinquishing tenant in 
proportion to the areas retained and surrendered, respectively, would adjust the 
point disputed as a matter of law. The contract was that in case tho tenant 
surrendered a part the fhturo rent was to be ascertained by the measurement of ' 
the area relinquished. To have made a now surrender would have been within 
the competency of the tenant. But for the tenant to continue to hold possession 
of part of the area which ho had purported to relinquish was not open to him, 
or consistent with the validity of the surrender, the contract not admitting of 
approximate equivalents in regard to tho possession of the total area professed to 
be Burrendefed but nSt surrendered. Therefore tho surrender upon which rested 
the defence to a suit by tho lessor for the full rent was invalid in law. 

BAMCHURN SINGH 1). RANIGANJ Coal ASSOCIATION ... ... XXVI 29 

F<yr construction of permanent tuorks. See LANDLORD AND TENANT. 

Of immaoeahle property outside jurisdiction, power of Court to set aside. See 
Jurisdiction. 

Return of. Sec Evidbnce. 

Lea ire to sue— 

Bee Jurisdiction. 

Lejal Neoessity— 

Bee Hindu Law, Manager : Probate and Administration act, s. lo. 

Legal Praotitioners’ Hot— 

XVIII of 1879— 

As amended by Act (XI of 1896), ss. 13, cL (/), IJ. Professional misconduct — Miscon- 
duct prior to enrolment as Legal Ptactxiioner — “ .In/y other reasonable cause — 
Ejusdem generis — Permanent defect of character—-'' Taking Instructions'* and. 
''Misconduct" — Authority of Subordinate Courts to proceed under s. of the 
■ Legal Practitioners* Act — Departmental enquiry — Legal proof. One P, a Sub- 
Inapoctor of Police, was committed for trial to the Court of Sessions on charges 
of bribery, forgery and other offences, but was acquitted. He was, however, 
departmcntilly found guilty of miscouduct and was dismissed from the 
Government service in 1891. In 1893, suppressing the fact of his dismissal, 
he obtained a certificate of good moral character from a pleader, and on 
the strength of that certificate gained admission to the mukhtarship examina- 
tion which ho passed, and was enrolled as a luukhlar and was practising 
as such for six years in the district of Bhagalpore, apparently without any 
fault. The Sessions Judge of Bhagalpore having made a reference* under 
B. 14 of tho Legal Practitioners’ Act, recommending his dismissal for the afore- 
. said misconduct. Held, per GHOSR, J. — Tho misconduct on the part of P • 
being antecedent to his passing the mukhtarship examination and enrolment as a 
mukhtar. and cpnscquoully having no relation to his business as mukhtar, it is 
' extremely doubtful whether such misconduct is “ any other reasonable ‘cause” for 
his Mispension or dismissal within the meaning of s. 13, cl. (/) of the Legal Practi- 
tioners' Act.* And it is also doubtful whether, when he applied to the pleader for a * 
certificate, P was bound to relate to him the past history of his life. Per Bampini, 

J.— The misconduct of P constituted a " roakoiiable cause” for his dismissal under 
the provisions of s. 18, ol. (/) of the Legal Practitioners’ Act. Per HILL, J. 
(agreeing with BAMPlNI, J.) — Section 13, cl. (f) of thc^egal Practitioners* Act was 
intended to cover mieoonduct other than professional misconduct and to eiu brace 
all causes other than those previously onumcrated in the section, which might 
reasonably be regarded as disqualifying a person for retaining the office of pleader 
or mukhtar. In the matter of Gholab Khan relied on. An offence cominiiltcd 
prior to admission may be made the foundation of proceedings under s. 13 of the 
Legal Practitioners’ Act provitled it is of such a nature ae to imply a permanent 
defect of cWacter of a disqualifying kind. Held, per HILL, J. (agreeing with 
GBOSE, J.) — That P, while a Sub-luspector of Police having been ‘’depart- 
jnentally/' and not on legal prfiof, found guilty of misconduct, no case either for ‘ ' 
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' XVIII of X&J9— (continued.) , ' , 

Buspension or dismissal from the profession of mukhtar 4»ad bee^p made out against 
him. In the matter of tiie petition of Ahvieenoodifen Ahn^d xeiovied to. Held, 
further, per HILL, J., that “ taking instructions’’ and “ misconduct” referred to 
jn s. 14 of the Legal Practitionere Act relate to els. (a) and (6), respectively, of 
B. 13 of the Act, and it is only in such cases that a Subordinate Court is authorized 
to proceed under s. 14. The charges in the present case not falling under either 
of these heads the proceedings were bad. The inquiry ought to have been held by 
the High Court. In the matter of Souiheknl Krishna Rao referred to. 

In THE Matter OF PuRNA Chunder Pal ... ... ...XXVII 

Lejal Proof— 

Of miscondtid . See LEGAL PRACTITIONERS’ ACT, S. 13. 

Le^al Representative — 

Bee APPEAL. 

Of registered p}'oprietor. Soo Land REGISTRATION ACT, S. 7?. 

Suit for rent by. Sec LAND REGISTRATION ACT, S. 78. 

Legislature— 

• Power of Local. See SUPERINTENDENCE OF HIGH COURT. 

Lender- 

See ACCOMPLICE. 

Lessor— 

Conduct of. See LANDLORD AND TENANT. 

Letters of Administration— 

See PROBATE AND ADMINISTRATION ACT, S. 40. 

Administrator^QeneraVs Act (II of 1874). s. 12 — Verification of petition — Court 
Fees Amendment Act (XI of 1899). The Administrator-General as a public officer 
is exempted from verifying otherwise than by his signature any petition present- 
ed by him under the provisions of the Act (II of 1874). In the Goods of 
McOomiskey followed. The form of affidavit prescribed by Act XI of 1899 indi- 
cates that it does nob apply to au application by the Administrator-General. 

In THE GOODS OF AVDALL ... ... ... ... XXVI 404 

Bond, Form of — Succession Act (X of 1865), s. 256 — Practice, The Indian Succes- 
sion Act, s. 256, requires that an administration bond should be taken in every 
case. It may, however, be varied, by special order of the Court, in the case of a 
limited or special administration and follow the English form. 

INTHE GOODS OF GUBBOY ... ... ... ... XXVI 408 

Court Fees Act (VII of 1870), s, 3, sch, I, art, 11, s. 19 H — Court Fees A'metidment 
Act (XI of 1899) — Practice — Payment of ad valorem fee on Probate or Letters of 
Administration. In an application for probate or letters of administration the ad 
valorem prescribed by Statute should be prepaid to the satisfaction of the Court. 

Such payment must be made to the Registrar and certified by him or by the Tax- 
ing Officer whore an exemption is claimed and allowed. This certificate should be 
produced to the Court with the application and affidavit of valuation. 

IN THE GOODS OP OMDA BiBEE ... ... ... • ... XXVI 407 

Be-opening of proceedings for. See PROBATE. 

LetfiBrs Patent, High Court - 

cl. 12. See JURISDICTION. 

cl. 16. See APPEAL. 

cl. 17. See GUARDIANS ANrf WARDS ACT, S. 14. 

cl. 28. See REVISION. 

Libel- 

8uU fo^> SLANDER. 

Idoenee^ Vendor— 

Ludnlity of. See OPIUM ACT, SS. 5 AND 9. 

Lien of Mortgagee— 

On balance of sale proceeds. See LIMITATION ACT, ART. 182. 
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Life Assaranoe*- 

^ l^tBURANGE. 

Utfhl and Air—., 

Right to passage of. See Eabe;MKNT. 
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Limitation— . * 

See Moutgage : Onus of Proof : Public Demands Recovery act, s.8 : Title. 


Bengal Tenancy Act (VIII of 1885), sch. Ill, art. 3 — Limitation Act, (XV of 1877), 
s. 22 — Civil Procedure Code (XIV of 1882), s. 32 — Parties — Adding parties to suit 
— Adding party by a Court of its own motion. No question of limitation arises, and 
fi. 22 of the Indian Limitation Act does not apply, when the Court of its own 
motion acts under s. 32 of the Code of Civil Procedure, and orders that the name 
of any person be added as a defendant. Grish Cliunder Sasmal v. Dwarka Nuth 
Dinda and The Oriental Bank Corporation v. Charriol followed. Khadir Moideen 
V. Rama Naik referred to ; and Jmam^ud-din v. Liladhar dissented from. 

FaKERA PASBAN V. BlBI AZIMUNNISSA ... ... ... XXVIl 540 


Civil Procedure Code ( Act X TV of 16H2), s. — Dect'ee for sale of mortgaged pro- 

perty, making the defendant personally liable in case of insufficiency — Mortgage 
decree — Limitation Act (XV 0 / 1877), sch. IL art. 179, cl. 4 — Step in aid of 
execution — Application for time — Application to review the order striking off the 
execution case and to restore it to file. A decree which directs the realization of 
the decretal amount by sale, in the fir)>t mstaiico, of the mortgaged properties, 
and afterwards from the persons and other properties of the defendants, is a 
mortgage decree and not * 'a decree for the payment of money’’ within the meaning 
of s. 230 of the Civil Procedure Code. Application for time is not ; ‘‘a step in aid of 
execution but an application for review of an order striking off an execution 
case and for its restoration to the file is undoubtedly a step in aid of execution 
within the meaning of the Limitation Act (XV of 1877), sch. II, art. 179. 

Ram Charan Bhagat v. Sheobarat Rai and Fazil Bowladar v. Krishna Bundhoo 
Roy referred to and followed. Kommachi Rather Pakktr dissented from. Fakeer 
Buksh V. Chutierdharee Chowdhry and Purniessuree Dossee v. Nohin Chumler 
Tarun distinguished. 

Kartick Nath Pandey v. Juggeb Nath Ram Marwari ... XXVll 286 


Plaint presented within time — Plaint insufficiently stamped — Order to supply the 
deficiency iwt complied with loiihin the time allowed — Registration of plaint — Civil 
Procedure Code (Act XIV of 1B82), s. 64 — Limitation Act (XV of 1877), s. 4. A 
plaint was filed one day before the expiry of the period of limitation, but the court- 
fees were deficient, and the plaintiff was ordered to pay the deficient court-fees 
within a week. This order was complied with one day after the expiry of the time 
allowed, and the plaint was registered. Held, that the suit was barred by limita- 
tion, as the deficient court-fees weie not supplied within the appointed time, and 
that the fact of the plaint being registered does rot prevent its rejection under s. 54 
of the Civil Procedure Code, the terms of which arc imperative and mandatory. 

Moti Sahu v. Chhatri Das and IJuri Mohun Chuckerbutti v. I^aimuddin Mahomed 
distinguished. Hubibul Hossein v. Mahomed Reza dissented from. Kishore 
Singh v. blabdal Singh, Karman Singh v. Cockell approved. 

BRAHMOMOYI DASl V. ANDI Si ... ... ... t ... XXVII 376 


Possession and actual user — Conflicting evidence of possession — Presumption of posses- 
sion from title — Title and possession— Onus probandi — Character of land in dispute — 

Mode of enjoyment. It is only when the evidence of possession is strong on both 
sides and apparently equally balanced, that the presumption thi})t possession goes 
. with titl© should prevail. The principle does not apply where the evidence of 
possession is equally unworthy of reliance on both sides. Dharm Singh v. Hur- 
per shad Singh oxp\oxaod* Possession, however, is not necessarily the same as 
actual user. When therefore the plaintiff has to prove possession of a land in dis- ' 
pute within the statutory period of limitation, if there is anything special in the 
character of the land, for example, when it is permanently or temporarily incapable 
of actual enjoy/nent in any one of the customary modes, a presumption in favour 
of continuance of possession, though in no sense a conclusive one, may arise. 
Mahomed Alt Khan v. Abdul Ounny referred to. 

THAKUR SINGH r. BHOGERAJ SINGH... ... ... XXVII 25 

Possession for period short of. See POSSESSION, SUIT FOR. 

Presentatum of a plaint, insufficiently stamped— Plaint not rejected, but the plaintiff 
(ndered to put in the deficit Court-fee within a certain time — Effect of such an order 
— Court Fees Act (VII of 1870), s. 28— Civil Procedure Code (Act XIV of 1882), 
s. bi— Interest Act (XXXIJ of 1839)— Whether a Court is to allow interest from 
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the date of the debt where there is no corUract to pay, and no demand made formy- 
ment ot interest. Held, that wherd a plaint was presented in the proper Court 
with insufficient stamp, and the Court without rejecting it (t&e plaint), allowed a 
certain time to put iii the deficit Court ^fee which was done within' the time allowed, 
"fpr the purposes ol limitation the suit should be' considered to have been instituted ' 
* on the date when the plaint was first presented, huri Mohun Ckuckerbutty v. 
Nnimuddin Mahomed and Moti Sahu v. Chhatri Das followed. Yakutunnissa 
Bibeey. Kiehoree Mohun Roy, and Venkairamayyav. Krishnayya distinguished. 
Held also, that in a suit for money lent without any written instrument, where it 
was found that there was no express contract to pay interest, but it was not found 
that any demand of payment was made in writing, and that there was any demand 
' giving notice to the debtor that interest would be claimed from the da<te of the 
demand, in such a case the croditoi was not entitled to any interest before suit. 


SURBNDRA Kumar Basu v . Kunja Behary Singh ... . XXVIl 814 


Limitation Act— 

XIV of 1869— 

s. 1, cl. 15. Act IX of 1871, s. 29 and art. 148 — Usufructuary mortgage^Limitation 
of suit — Ertinction of^ mortgagor's title — New starting point by acknowledgment. 

The representatives in estate of a mortgagor, who executed a usufructuary mort- 
gage, dated 17th October 1788, sued the heirs of the mortgagee in 1898, alleging 
payment of the mortgage in 1881 , and claiming the possession of the mortgaged 
properly or other relief. The suit, in the absence of acknowledgment made within 
sixty years satisfying the requirements of the law of limitation for extension of 
that period, was barred on the 17th October 1648, by the effect of Act XIV of 1859, 
s. 1, cl. 15, which barred the suit after the 1st January 1862. Afterwards, by the 
efiect of Act IX of 1871, s. 29, the right of property in the mortgagor was extin- 
guished. In none of the documentary evidence adduced by the plaintiffs was there 
shown to have been made during the sixty years from the date of the mortgage 
onwards, any written acknowledgment, satisfying the requirements of the above 
cl. 15, and thereby giving ground for computing limitation from the date of such 
acknowledgment. Nor did the fact that a lease was made on the 8th January 1872 
of some of the mortgaged property by one of the then mortgagees to one of the 
mortgagors, the lessor describing himself as usufructuary mortgagee, preclude the 
defendants from asserting their true title. The description neither estopped the 
alleged mortgagee from denying that ho was in that character at the time of this 
suit, nor was it a representation which required that he should make it good. It 
was no essential part of a contract between these parties, and it did not affect the 
issue now raised. The judgment in Citizens Bank of Louisiana v. First Natio^ial 
Bank of New Orlea^xs referred to. 

Fatimatulnissa Begum v. Sundar Das ... ... ... XXVII 1004 

DC of 1871— 

Bee LIMITATION ACT, ART. 144. 

s. 29. Bee LIMITATION ACT, 1869, S. 1 , CL. 15. 

art. 129. See HINDU LAW, CUSTOM. 

XV of 1877— 

Bee Evidence. 

a! 2. See LIMITATION ACT, ART. 144. 
a. 4. See LIMITATION, 
a. 5. See PAUPER SUIT. 

S. 19. See JURISDICTION. 

19. Acknowledgment by guardian of minor— Guardians and Wards Act (VIII of 
1690), ss. 27 and 29 — Act XL of 1858 — Guardian, Powers of . An acknowledgment 
of a debt by the guardian of a minor appointed under the Guardians and Wards 
Act does not bind the minor and is not such an acknowledgment under s. 19 of 
the Limitation Act as would give a oew period of limitation against the minor. 

Chhato Bam V. Bilto AM ... ... ... xxvi 

B. 19. Acknowledgment of debtSuitfor arrears of rent— Limitation Act, ach. II, 
arU 110. The plaintiffs sued the defendants for arrears of rent, from the 4th 
•De^mber 1889 to the 31st July 1894 relying upon the foUowing letter as an 
acknowledgment sufficient to take their demand out of the Limitation Act : As 

we have informed your client, we are quite willing^to pay him the rent due under 
our mourasi pottah if he can show a title to give us a good receipt for it that will 
satisfy our lawyers. If he is in ibe same position that his father was up to the liTna 
pi hia deaths unable to produce a perfect title, wp are still willing to pay hixu tbp 
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XV continued.) • , 

rent on nis giving us a^ubsts^tial indemnity Amilar to that which we had from 
his father.” ifeTd,.that this was a sufficient acknowledgment within s. 19 of the 
Limitation Act. Secretary of Stale for India v. Luchmeswar Sitigh distinguished. , * 
Rungo Lall LoHBA v.‘ Wilson ... ... ... ... xxvi 304 

8. 22. See LIMITATION. 

8. 26. See EASEMENT : BIGHT OF WAY. 

Sohedulo II— 

art. 11. Suit for possession of immoveable property on a declaration tluit a cotain 
adoption vms invalid — Effect of claim preferred on behalf of a minor by ike manager 
without the sanction of Die Court of Wards— Court of Wards Act (B&ngaL Act IX 
of 1879), s. 65. An order which was passed during his minority i& not binding 
upon a person whose estate is under the management of the Court of Wards, if the 
proceeding in which it was passed was not instituted by the manager with the 
« sanction of the Court of Wards, i.e.^ of the CommisBioner to whom the Court of 
Wards delegated its aiitb^irity to grant such sanction. In a suit brought by the 
plaintiff, as sfiebait of an idol, for recovery of possession of certain immoveable 
properties, or in the alternative in his own right as an heir to the last full owner, 
or a declaration that certain execution proceedings which wore taken against a 
person who was not the legally adopted son of the last full owner, and therefore 
the sales held therein, were not binding upon him, the deloncef inter alia) was that 
the suit was barred by limitation under arts. 11 and 118, sch. II of the Limitation 
Act. Held, that inasmuch as the order under s. 281 of the Civil Procedure Code 
was passed during the plaintiff’s minority, and as the proceeding in which the said 
order was passed was not instituted by the manager with the sanction of the Court 
of Wards, the suit was not barred under art. 11, sch. II of the Limitation Act, 
although it was brought more than one year after the claim was rejected. 

Ram Chandra Mukerjee v. Ranjit Singh ... ... ... XXVII 243 

arts. 11, 16. See CLAIM TO ATTACHED PBOFBBTY. 

art. 32. Betigal Tenancy Act ('VilJ of 1885), ss. 26 and 165 — Suit to compel the 
defendant to fill up a tank and to pay compensation, or in the alternative for khas 
possession — Limitation Act, sch. II, arts. 120 and 143. In a .suit brought by a 
landlord against a tenant where the primary relief sought was a mandatory 
injunction directing the defendant to fill up a tank excavated by him in contraven- 
tion of the terms of the tenancy and to pay damages lo the plaintiff for his wrong- 
ful act, and where the secondary relief sought was ejectment, the defence (inter 
alia) was that the suit was barred by limitation, inasmuch as it wa.s brought more 
than two years after the excavation of the tank. Held, that art. 32 of scb. II of 
the Limitation Act (XV of 1877) applied to the case, and the suit was barred by 
limitation. Soiiian\Oope v. Raghubir Ojha and Gaiigadkar v. Zahurriya approved. 
6HABOOP DASS MONDAL V, JOGGEBSUli ROY CHOWDHRY... ... XXVI 564 


art. 62. See LBIITATION ACT, ART. 132. 
arts. 86, 89. See LANDLORD AND TENANT. 

art. 89. See JURISDICTION. • 

art. 91. See GRANT. 

art..95. See SALE IN EXECUTION OF DECREE. • 

art. 97. See LIMITATION ACT, ART. 132. 
art. 110. See LIMITATION ACT, S. 19, 

art. 116. See HINDU LAW, JOINT FAMILY : LANDLORD AND TENANT. ‘ 
opart. 118. ' Suit fox possession of immoveable proper ty on a declaration that an adoption ^ 
is invalid. Article 118, sch. II offthe Limitation Act docs not apply to a suit for 
possession of immoveable property, though it may be necessary for the plaintiff to 
prove the invalidity of an adoption. Jagamiath Prasad Gupta v, Runjit Singh 
referred to. * 

Ram CHANDRA Mukbrjee V. Ranjit SINGH ... • ... ...XXVII 343 

art. 120. See LIMIT ATIcK ACT,' ART .?^132. 

art: 120. Contribution, Suit for— ‘Liability created by ekrarnama—Suit upon a 
covenant in the ekrantama for money paid— Cause of action. A suit upon a cove-, 
nant in an ekrarnama (executed by some of the defendants who were adults, and 
by the guardian of t^e others wha were minors at the time when the ekrarnama 
was executed) was brought by the plaintiffs for the purpose of obtaining from the 
defendants contribution in respect of a debt which had been realized by the sale 
of the property mortgaged by the-father of the plainti^s. The defence mainly was 
that the suit was barred by limitation, inasmuch as it was not brought within six 
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XV of 1877 — (contintied.) . « t 

years from the date when the ekrarnamd'wtkti executed, or (rom the date when the 
mortgage debt became repayable upon the mortgage bond. Heldy that the cause 
of action in the case arose when the plaintiffs were damnified, i.e., when they paid 
the mortgage debt, and as the suit was brought within six years from that date it 
was not barred by limitation. 

Kumarnath Bhuttacharjbe V. NOBO Kumar Bhuttacharjee ... XXVI 


PAGE 


241 


arts. 120 and 143. See LIMITATION ACT, ART. 32. 


art. 132. Sale for arrears of revenue— Lien of Mortgagee on balance of sale-proceeds — 
Limitation Act^ sch. J/, arts. 62, 97, VIO— Transfer of Property Act (IV of 1882), 

5. 73 — Mortgage suit — Charge on proceeds of revenue sale— Revenue-paying estate — 

Act XI of 1859, 5. 53. When a mortgaged property, being a revenue-paying estate, 
is sold free from all incumbrances for arrears of revenue, the lion of the mortgagee 
is transferred from the property itself to the balance of the sale- proceeds which 
remains after satisfying the Government demand. The time within which a suit 
can be brought to recover money charged on a mortgaged estate, is not, therefore, 
shortened by reason of the estate having been sold for arrears of Government 
revenue ; in such a case, a suit brought by the mortgagee for satisfaction of the 
mortgage-debt out of the surplus sale-proceeds, will be governed by art. 132 of the 
Limitation Act. Even if the original cause of action of the mortgagee, to enforce 
a charge on the mortgaged property, be considered to cease when the property was 
sold for arrears of revenue, and if it be considered that a new cause of action then 
accrued to him so as to entitle him to bring a suit for the recovery of the surplus 
sale -proceeds, art. 120 of the Limitation Acc would apply to such a suit. Ram Din 
V. Kalka Prasad and Miller v. Runga Nath Moulick distinguished. 

KaMALA Kant SEN u. ABUL Barkat ... ... ...XXVII 180 


art. 144. Putnidar and DarpiUnidart Dispossession of — Adverse possession — Relin- 
quishment by the putnidar^ Effect of. The land in dispute along with other lands 
were let out in puini and darputni by the predecessor in interest of the plaintiffs. 

During the oontinuaiice of the said leases the land in dispute was taken possession 
of and held adversely by the defendants or tbeir predecessor. The putni and 
darputni were relinquished by the putnidar and darputnidar in favour of the 
plaintiffs on the 29th June 1891, and they, ou the 28th June 1893, brought a suit 
for recovery of possession of the disputed land from the defendants. The defence 
was that the suit was barred by limitation. Held, that art. 144, soh. II of the 
Limitation Act applied to the case, and that the suit was barred by limitation, 
inasmuch as it was not brought within twelve years from the date when the 
possession of the defendants became adverse to the plaintiffs. Nuffer Chandra Pal 
Choludhry v. Rajendra Lai Oosivami, Gunga Kumar Mitter v. Asutosh Oossamit 
Sharai Sundart Dabia v. Bhobo Pershad Khan Chowdhri and Chinto v. Janki 
dibllnguishcd. 

GOBiNDv Nath Shaua Ghowdhry v. Suuja Kanta Lahiri ... XXVI 460 
art. 144. Suit by a reversioner for possession of immoveable properly on death of 
Hindu female heir — Adverse possession — Limitation Act^ 1877, s. 2 — Revival of 
extinguished right— Limitation Act (IX of 1871). A and I, daughters of one B, 

^on his death succeeded in equal .shares to the properties left by him. Subsequently 
A died, leaving behind her a minor son U, who after his mother's death held . 
possession of half of the said properties as heir to his mother's father for more than 
twelve years,. The period of twelve years expired before the Limitation Act (IX 
of 1871) came into operation. In a suit for recovery of possession of the share of 
pthe immoveable properties, which was originally in the possessfon of U, but 
afterwards passed into the hands of a third party, by the reversioner within twelve 
years from the death of 1, the female heir, the defence was that the suit was 
barred by limitation. Held, that inasmuch as the possession of U was adverse 
to the female heir, and af^her right to the disputed property was barred before the 
Limitation Act (IX of 1871)cCame into operation, the right of the reversioner was 
also barred. Srinath Kur v. Prosunno Kumar Ghose followed. Tikaram v. 

Shama Char an dissented from, 

LAii Sen v. Jiban Krishna Roy ... XXVI 286 

art. 148. See LIMITATION ACT, 1859, S. 1, CL. 15. 
arts. 166 and 178. See SALE IN EXECUTION OF DECREE, 
art. 179. See LIMITATION. 

art. 179. Step in aid of execution — Application by the decree-holder to be put in 
possession of property which he purchased in execution, of his decree. An applica- 
tion by a decree-holder to be put in possession ot the property which he purchased 
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Limitation Act—^ concluded,) ^ 

XV of mi-(c(mcluded,) 

in eZ^ntion of his decree is a step in aid of execution of that decree within the 
meaning of cl. (4), ^h. II, a.rt.' 179 of the Limitation Act. Moti Lul v. Makund 
Singh followed. • • 

SaBIATOOLLA MOLLA.t;. RaJ KUMAB ROY ... ... ... XXVIT • 709 

art. 179. Step in aid of execution-— Application for execution of decree against some • 
of the joint judgment-debtors ^ out of time — Uealizati&n of a portion of the decretal 
amount by such execution. Effect of, as against other judgment-debtors ufho was not 
a party to the execution proceeding — Application in accordance tvith law. A judg- 
ment-debtor, who was not a parly to a previous application for execution of a 
decree or to any order made upon it, is not precluded from showing that the said 
application was barred by limitation, and that therefore it was not in accordance 
with law. A decree was obtained against four persons on the 13th August 1R90. 

An application for execution was made against all of them on the 7th Ociober 1893. 

A subsequent application was made against two of them on the 17th February 
1897, and a portion of the decretal amount was realized. On a further application 
for execution against persons who were parties to the previous execution procpod- 
ing and also^against a person who was not a party to the said proceeding, objec- 
tion was taken by the latter that the application for execution as against him was 
barred by limitation. Held, that the application was barred by limitation, inas- 
much as the objector was not a party to the previous execution proceeding, which 
was itself haired by limitation, and therefore it had not the effect of keeping the 
decree alive. 

Habendra Lal Roy Ghowdhry v . Sham Lal sen ... ... XXVII 210 

art. 179, cl. (4). Step in aid of execution — Application for execution “ not in accord- 
ance with law ” — Subsequent application for execution — Objection to the previous 
' applicaiion. An application for partial execution of a decree is a step in aid of 
execution within the meaning of cl. 4, art. 179, sch. II of the Limitation Act 
(XV of 1877). A judgment-debtor, who did not appeal against a previous order for 
execution of a portion of the decree and who did not dispute the validity of such 
order, cannot, in the matter of a subsequent application for execution of the remain- 
ing portion of the decree, contend that the first application was not “ in accordance 
with law,” and that the subsequent application being presented after the lapse of 
throe years from the date of the decree was barred by limitation. Dulichand 
Bhudar v. Bat Shivkor followed. 

NEPAL CHANDRA SaDOOKHAN V. AMHITA LALL SADOOKHAN ... XXVI 886 

Ui Pendens— 

See HiNDD Law, Maintenance. 

Involuntary alicnatim — Execution proceedings — Revenue Sale Law (Act XI o/1859), 
ss, 13, 64 — Sale for arrears of Government revenue — Mortgage — Sale in execution 

• of mortgage decree— Right of redemption. A decree was obtained for the sale of a 
mortgaged property, being a share of an estate, on tbo 31st August 1869. In 
execution of that decree, the property was purchased by the plaintiffs on the 11th 
December 1891, and the sale was confirmed on the 5th March 1892. Meanwhile, 
pending the execution proceedings, a larger share of the estate, including ;^he share 
mortgaged, was purchased by the defendants at a revenue sale on the 30th 
' September 1891, which sale was confirmed on the 11th March 1892. Tn a suit 
instituted by the plaintiffs for the possession of the property purchased by them, 
the defendants having questioned the validity of the mortgage decree, and con- 
tended that, they were not bound by it, not being parties thereto, and having in 
th*e alteriWitive’ claimed the right to redeem the mortgaged property, held, that 
the defendants were bound? by the mortgage decree, the principle of Its penderjs 
applying to the case. Held, also, that the defendants, having purchased a share 
of an estate at a revenue sale, hold under the provisions of ss. 13 and 64 of tbo Sale 
Law, acquired it subject to the mortgage which they w^ro bound in law to discharge 
before the sale in nxecutior of the mortgage decree had actually taken place, or 
before, at any rati, that sale had been confirmed on the 6th March 1892 ; and that 
having failed to do so, and there being no equities to the contrary, their right of 
redemption was extinguished. 

HAB SHANKAR PRASAD SINGH W. SHEW GOBIND SHAW ... ... «XVI 966 

Local GoTCFnilient— 

Buie framed by. Sec REFOaMATORV'SrHOOl.S’ ACT. 

Buie* made by. Bee £viOBlV!E. 
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Lo^ Iny,estidatioii— 

Bt Amin. See MBBNB PBOFITS. 

Lower Burma Courts Act — 

XI oi 1889, 8. 4. See IfOBTOAGE. 

Magistrate — 

Crimtnai Procedure Code (Ael V of 1898), s. 190, sub-see. (1), els. (a) and (e), and 
8. 191 — Taking cognizance of offence by Magistrate upon receiving a complaint of 
facts — Right of the accused to claim a transfer — Penal Code {Act XLV of 1860), 

88. 193 and 195— -Sanction unnecessary when offence alleged to have been committed 
in the course of an investigation by the Police— Interference by the High Court in 
a pending case. The compliiinaQt made a complaint to the Magistrate by a peti- 
tion in which he named throe persons and charged them with offences under certain 
sections of the Penal Code. The Magistnite thereafter examined the complainant 
and some witnesses on his behalf and issued summonses against the throe persons 
mentioned in the petition of complaint as well as against the petitioner in this 
case for an offence other than those mentioned in the said petition. Held, the 
Magistrate took cDgnizanco of the offence as against the petitioner under cl. (a) and 
not cl. (c) of sub-sec. (l) of s. 190, and consequently he was dot debarred by 
s. 191 of the Criminal Procedure Code from trying the case. No sanction under 
8. 195 of the Criminal Procedure Code is necessary for taking cognizance of an 
offence under s. 193 of the Penal Code when the alleged false evidence is said to 
have been fabricated, not in relation to any proceeding pending in any Court, but 
in the course of an investigation by the Police into the matter of an information 
received by thorn. It is inadvisable to interfere in a pending case unless there is 
some manifest and pitent injustice apparent on the face of the proceedings and 
calling for prompt redress. 

JAGAT CHANDRA MOZUMDAR V. QUEEN-EMPRESS ... ... XXVI 786 

Discretion of. See COMPENSATION : WITNESS. 

DtUy of. See JURY. 

Jurisdiction of. See CRIMINAL PROCEDURE CODE, SS, 144 : 145 : SECURITY FOR 
GOOD Behaviour. 

Jurisdicti(m of, Poiver of, to pass orders in cases before Subordinate Court without 
transfer to his own Court — Judicial enquiry before issue of process, Legality of — Code 
of Criminal Procedure , ss. 192, 202, 203 and 204. Held, where the complaints were 
not made to the District Magistrate nor had the cases based on those complaints been 
withdrawn to his Court by any order, but were in the Court of a Joint Magistrate, 
who had examined the complainants, that the District Magistrate was not justified 
in interposing in the trial of the cases and had iio authority under the law to pass 
any orders iu those cases. Even if the cases had been removed by the District Magis- 
trate to his own Court for trial, it was very questionable whether the District Magis- 
trate could pass orders directing a judicial inquiry by another Magistrate before the 
issue of processes so as to postpone the trial. 

JHUMUCK JHA V. PATHUK MANDAL ... ... ... ... XXVII 

Jurisdiction of. Referen^ of case for trial of offence by Subordinate Court — Potoer of 
District Magistrate to issue warrants for arrest of other persons concertied in that 
offence. Where cognizance was taken of an offence on a Police report an 1 the case 
was ipade over to a Subordinate Magistrate, held, that, so long as the case eonneoted 
with that offence remained with the Subordinate Magistrate, no other Magistrate 
was competent to deal with it, and that applications for warrants agaiqst other 
persons concerned in that offence should be made to the Magistrate before whom 
the case was, and to no other Magistrate. • 

GOLAPDY SHEIK V. QUKEN-EMPRESS ... . ... ... S^XVII 

Nomination of jurors by. See J URY . 

Mahomedan Law— 

Acknowledgment, Effect of — Legitiihacy of ckildf'en — Fornication — Sunnis. Under the 
Mahoraodan law, whore a child isebegotton by a Mn^homedan fathqr on a Hindu 
prostitute living with him, no acknowledgment by the father can confer on the 
child the status of legitimacy. 

DHAN* V. LALON BIBI ... ... ... ... XXVIT 801 

Haintenanoe— 

See Hindu law, Maintenance . income Tax Act (II op 1886). ' 

Allowance f err. See ATTACHMENT. 

Decree declaring charge on immoveable property for. Sea TRANSFER OF PROPERTY 
, act, s. 39. 
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Haintenanoe— rcon<t>t««d J 

Fosm df decree for. See DECBEE. * 

Grant by Zamindapfpr, GRANT. • 

Of member of junior branch of Hindu family. See DECREE. 

Malice- 

See Malicious Prosecution. 

Malicious Prosecution— 

Suit for damages for malicious prosecution— Malice— Dishonest motive — Effect of 
brinainq a charge of "'Assault” for “ Criminal Intimidation”— Damages— Reasmv- 
able and probable cause— Penal Code ( Act XLV of 18G0), ss. 351, 852, 503. Where, 
in a suit for damages for malicious prosecution on a charge of assault which was 
dismissed, it appeared from the facts as found by the lower Courts that there was 
‘criminal intimidation’ on the part of the plaintiff, although he was not charged 
with that offence by the defendant. Held, that the plaintiff would not be entitled 
to any damages, as no malice or dishonest motive could be imputed to the defen- 
dant in bringing the charge of ‘ assault.’ 

MADHU UAL AHIRTjtAYAWAL V. Sahai pande Dhami ... ... xxsrii 588 

Manager — 

Clavtn by, on behalf of minor without sanction of Court of Wards. See LIMITATION 
ACT, ART. 11. 

Manager, De facto — 

See HINDU Law. 

Marriage— 

Evidence of. See HINDU Law, MARRIAGE. 

Measurement of Lands — 

Order of Special Judge as to standard of. See SECOND .APPEAL. 

Member— 

Of junior branch of Hindu family, Maintenance of. See DECREE. 

Memorandum of Appeal — 

Time of presentation of. See PAUPER SUIT. 

Merchandise Harks Act — 

IV of 1889— 

See Penal Code, s. 486. 

B. 3. See Trade Mark. 

Mesne Profits— 

• See Right of Suit. 

Assessment of mesne profits in execution— Civil Procedure Code (Act XIV of 
s. Sill — Local investigation by Amin — Civil Procedure Code, ss. 39j2, 393 — 
DakkUas or rent-receipts of tenants — Bents which by ordinary diligence might have 
been obtained— Interest — Discretion of Court in declining to take evidence after five 
. report. The Court executing a decree for mesne profits commissioned an amin, 
under s. 392 of the Civil Procedure Code, to make a local investigation as to them. 

He was unable to obtain the rent dakhilas of tenants. He inquired*as to the pre- 
vailing rates of rent for the land which he measured, and included in his estimate 
of 'the mes§e*pr6fitB rents which, with oridinary diligence, might have been obtaii> 
ed. Upon objections taker! the questions arose : (1) whether the assessment 
should have proceeded only upon the rents actually realized, or the amin was right 
in taking the rent last mentioned into the account ; (2) whether the evidence of 
the rent dakhilas was essential ; (8) whether interest, not mentioned in the decree, 
should have been allowed ; (4) whether or not evidence on the application of the 
objector, should h&ve been taken by the Court after return of the evidence taken 
in the locality by the amin together with his report. Held, as to (1) that inclusion , 
in the assessment of mesne profits of rents, which at the prevailing rates might 
have been received by ordinary diligence, was authorized by s. 211 of the Civil 
Procedure Code. As to (2), that the dakhilas were important evidence but not 
essentially necessary. As to (3). that the expression “mesne profits ” included, 
under s. 211, interest on them ; but thib could only be allowed for not more than 
three years from the decree, (jr until possession within that time. As to (4), the 
<|uestion must be decided on general principles in eaph ease. In thie inBtnnoQ 



* Hesne Profits — (continued,) 

judicial diBcretioa had been right^ exercised in the Court executing the d'.cree 
declining to take fresh evidence. 

. Grish CHUNDEB LAHIRI V, Shoshi Shikharbswar rot ... ... XXVII 961 

Suit for. Turn of worship-^-Right of suit — A ’suit for wasilat in respect of pfrofit 
derived from a turn of worship^ whether maintamaOle, A suit for waaHat^ in respect 
of profits derived from a turn of worship, which are in their nature uncertain and 
voluntary, is not maintainable. Ramessur Mookerjeev, Ishan Chunder Mookerjee 
followed. 

Kashi Chandra ghuckerbutty v. Kailash Chandra Bandopadhya. XXVI 866 

Minor- 

See Probate. 

Acknowledgment of debt by guardian of. See LIMITATION ACT, S. 19. 

Contract relating to property of. See SPECIFIC PERFORMANCE. 

Mortgage by minor — Attorney for both mortgagm' and mortgagee— Notice of minority — 
Evidence Act (I of 1872), s. 116— Estoppel — Contract Act (IX o/1872), sa. 11, 64 — 
Avoiding contract — Compensation— Specific Relief Act (/ of 1877)1, as. 38, 41. 
Section 115 of the Evidence Act has no application to contracts by infants ; but 
the term “ person ” in that section applies only to a person of full age and com- 
petent to enter into contracts. The words “ person and party ’* in s. 64 of the 
Contract Act are interchangeable, and mean such a person as is referred to in s. 11 
of that Act, i.e., a person competent to contract. A mortgagee employing an 
attorney, who also acts for the mortgagor in the mortgage transaction, must be 
taken to have notice of all facts brought to the knowledge of the attorney ; and, 
therefore, where the Court rescinded the contract of mortgage on the ground of the 
mortgagor’s infancy, and found that the attorney had notice of the infancy, or 
was put upon enquiry as to it. held (affirming the decision of JENKINS. J.), that 
the mortgagor was not entitled to compensation under the provisions of ss. 38 and 
41 of the Specific Relief Act. Ganeah Lala v. Bapu dissented from ; Mills v. Fox 
distinguished. 

Brohmo Dutt V. Dharmo Das Ghose ... ... ... XXVI. 881 

Representation of^ in suit. See 0ATH8 ACT, S. 9. 

Right of, to an account. See HINDU LAW, JOINT FAMILY. 

S<Ae of property of, by de facto manager. See HINDU LAW, MANAGER. 

Minority 

See HINDU Law, CUSTOM. 

Minors— 

See HINDU LAW, JOINT FAMILY. 

Service of Summons on. See SUMMONS, SERVICE OF. 

Misoonduct— 

J'rior to enrolment as mukhtear. See LEGAL PRACTITIONERS’ ACT, S. 13. 

Misdirection— 

See Evidence. 

|Iisjoinder— 

Of cause.H of action. See Multifariousness. 

Mitakshara Law- 

See Hindu’ Law, Joint Family. 

Money— 

Borrowed by one parttier by agreement Sec CONTRIBUTION, SUIT FOB. 

Deposited by defendant in Court, Right of plaintiff to draw out. See PbaOTICB. 

Paid, Suit on covenant iv ekramama for. See LIMITATION ACT, ART. 120. 

Realized by Receiver appointed by decree-holder. See EXECUTION OF DEGREE. 

Money-deoree— 

• On covenant in mortgage. See MORTGAGE. 

MoAigage— 

See HINDU Law, JOINT FAMILY ; LIMITATION ACT, 1869, 8. 1, CL. 16 : LlS PENDENS. 

Accounts — Account of redemption of a mortgage— Appropriation of payments — Set-off 
of rents and profits — Expenditure on improvements — Interest — Transfer of Property 
Act (IV of 1882), s. 10— Lower Bumna Courts, Act (XI of 1889), s. 4. That an 
Account ehould h^ve been taken between mortgagor and mortgagee in posBeesign 
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'Mortgage— * •' • 

TOi^istently with the direction in s. 76 of the Transfer of Property Act, 1882, is * 
in accordance witf^ the "justice, equity ^nd good conscience ’* required to be 
administered by s. ^ of the lliower Burma Courts Act, 1889. It made no differ- 
^ ence, in the result of the accoufit, whether the rents and profits received by thq 
mortgagee in each year were set oH year by year against the amount expended 
the mortgager in that year for improvement and management, or their total was * 
deducted at the end of possession from the sum expended by him. Jhe balance 
of his expenditure had, in fact, exceeded in each year that of his receipts and 
carried only simple interest. The mortgage debt decreed bore compound interest. 

Held, that the account need not be taken on the principle that the mortgagee 
should give credit for his receipts first in reduction of that debt which was most 
burdensome to the debtor. There was no obligation to pay off the compound 
interest debt before the other. Whether the improvements and the expenditure 
were reasonable were questions of fact on which two Courts had cvmcurred ; and 
there was no ground for interference with their finding. During the life of the 
mortgagee, bis son managed the property, living on it at a distance. The account 
directed was of sums “laid out in manngement.” Salary to the malinger was 
not paid, ahd in thfi account could not be allowed, such allowance not having 
been decreed. But the cost of this manager’s being separately maintained during 
the f.athcr's life could be allowed. For the period after the father’s death, as the 
son became mortgagee himself, such cost of maintenance could not be allowed. 

Kadir MoiDiN u. Nepean ... ... ... ... XXVI 1 


Attested by only one witness, Validity of. See TRANSFER OP PROPERTY ACT, 

88. 58, 59. 

By Hindu wid<yw. See HINDU LAW, ALIENATION. 

By minor. Sec MINOR. 

Construction of mortgage — Covenants as to payment of interest— Default in payment 
of interest, A mortgage deed contained covenants for payment at the expiration 
of a year from its date, with interest to be paid month by month, in the month 
following that for which it should be duo, and to run on from the date of the 
mortgage at the same rate until the money borrowed and the interest should bo 
paid. It was also covenanted that if before the end of the year the mortgagor 
should make default in payment of interest during one month after it had 
become due, in that case the principal and interest should thereupon become 
olaimable. With the latter requirement the mortgagor failed to comply, not paying 
the interest withiu the stated time. Held, that on the true construction of the 
deed, this default having taken place, this suit would lie for both the principal 
and interest accrued due within the year. 

YEO HTE^N Sew V. ABU ZAFFBR KORESHI ... ... ... XXVIl 988 

, Construction of ^nortgage — Operative loords in a mortgage deed — General language. 

A mortgage deed having specially charged the property originally ofiered as 
* security, extended the operation of the mortgage by general language to include all 
interests in the melials, villages, and lands, comprised in the sanad of a taluhhdari 
estate. It was now questioned whether one of the villages comprised in the 
sanad was part of the mortgaged property. The operative words, uncontrolled by 
anything in any recital declared all the above subject to the mortgage. deed 

was, a'ccordingly, held to include the village in question, eftect being given to the^ 
operative words in their ordinary meaning. 

THE Land Mprtgagb Bank of India v. abul Kasim Khan ... XX Vl 396 

Decree on, Salemin,execuiion of. See JURISDICTION. 

Enforcement of. Sec CONTRACT ACT, S. 60. 

Form of mortgage— Definition }or purposes of Stamp Duty — Assignment by way of 
mortgage of valuable security to secure pre-existing debt — Stamp Duty payable 
thereon— Stamp Act (I of 1879), s. 3, sub-sec. (13) ; s. 61, sch. J, art. 39, cl. (b) and 
art. 44. Article 29 of sch. 1 of the Stamp Act (1 of 187d) applies to an instrument 
evidencing an agrqpment to secure the repayment of*a loan, executed at the time 
the loan is made, and not to the case of an assignment by way of mortgage of a 
valuable security to secure a pre-existing debt. It contemplates an instrument 
contemporaneous with the advance and with the loan. For the purpose of ascer- 
taining what stamp duty is payable on an instrument alleged to be a mortgage, 
it is necessary to soe if the instrument is a mortgage as defined in the Stamp Act. 
Quebn-Empress V. Dbbbndba Krishna Mitter ... ... XXVll 687 

lAmitatum—Mortgage by conditional sale— Mortgagee in possession— Suit for fore- 
closure and recovery ofposx^ion — Bedemptwn. A mortgagee by conditional sale, 

13 OAIi.— 7 
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Mortgage — ( concluded.) 

who was put into possession of the mortgaged property from the date of the mo^- 
gage and who is entitled tinder the *^eed to hold possession, is entitled, wlien 
wrongfully dipossessed, to recover possession of the property by a suit brought 
within time, although his claim for foreclosure may^be barred by limitation. The 
possession recovered is, however, possession as mortgagee subject to the mortgagor’s 
right of redemption. 

AMAN ALI v.eAZGAR ALI Ml\ ... ... ... ... XXVII 
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Transfer of Property Act (IV of 1882), s. Mortgage deed signed by the mortgagor 
attested by one witness and containing an acknowledgment by the Sub-Registrar, 
whether valid — Indian Succession Act (X of 1865), s. 50 — Mortgage being invalid 
whether a money decree can be made upon the covenant in the bond. The require- 
ments of s. 59 of the Transfer of Property Act are not satisfied when a mortgage 
bond is signed by the mortgagor, attested by one witness, and contains the Sub- 
Registrar’s signature to the endorsement, recording the admission of the execu- 
tion by the executant ; therefore, such a mortgage is not valid in law. When a 
suit is brought upon a mortgage bond, although the mortgage is held to bo invalid 
on the ground that the requirements of s. 59 of the Transfer cf Property Act were 
not satisfied, the plaintiff is entitled to recover, upon the covenant, money which 
the defendant covenanted to pay. 

TOFALUDDI PEADA V. MAHAR ALI SHAHA ... ... ... XXVI 78 

Unregistered. See EVIDENCE. 

Mortgage Bond— 

See INTEREST. 


Mortgage Decree— 

See Decree : Limitation : Receiver. 

Sale in execution of. See SALE IN EXECUTION OF DECREE. 

Mortgaged Property— 

Sale of. See DECREE ; TRANSPER OF PROPERTY ACT, B. 99. 

Mortgagee- 

See Transfer of Property act, s. 39. 

In possession. See MORTGAGE. 

Of certified purchaser. Bee BENAMI TRANSACTION. 

Purchase by. Bee TRANSFER OF PROPERTY ACT, B. 99. 

Substitution of heir of, in Execution Proceedings. See SUCCESSION CERTIFICATE 
ACT, S. 4. 

Mortgagor— 

Claim by, to attached property in Small Cause Court. See SMALL CAUSE COURTS 
(PRESIDENCY TOWNS) ACT. 

Extinction of title of. See LIMITATION ACT, 1859, B. 1, CL. 16. 

Mother*8 Brother’s Son — 

See HINDU Law, INHERITANCE. 

Mnkhtear— 

Appearance by. See CONTEMPT OF COURT. 

Misconduct of. See LEGAL PRACTITIONERS’ ACT, S. 13. 

MultifariousneBB— 


Misjoinder of causes of action— Civil Procedure Code ( Act XIV of 1882), a. 44, 

Rule A . Where the suit is one to administer the assets' of a deceased person , and in 
the claim various dealings by the executors of the estate are complained of as acts 
of mal-adminifitration and sought to be redressed, such dealings do not constitute 
separate causes of action, axfd such a suit is not multifarious. 

Nistarini Dassi V. Nundo Ball Bose ... ... ... XXVI 891 

Hanioipal Boandaries of Town of Galoutta— 

Sm%bn,qal Tenancy act. 

Manioipal Taxation — 

Bee BENQAIi MUNICIFAJ:. ACT, S. 8fi. 

Municipality- 

Power of. See JUMSDICTION OP ClVlt' C'QVBT, * 
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notation of Names — * •' * 

WUhoiU objection of donor. See GIFT, VAZJDITT OF. * 

Nationality— •. .. • 

See FORBION COURT, JUB16DIOTK)M OF. 

Ne^igenoe— 

See Carriers’ ‘Act : Railway Company. 

Non-attendanoe— 

On service of Summons, See CONTEMPT OF COURT. 

Non-ocoupanoy Raiyat— 

See Bengal Tenancy Act, s. 46. 

Notice— 

For removal of huts, Validity of. See JURISDICTION OF CIVIL COURT. 

Of charge. See TRANSFER OF PROPERTY ACT, S. 39. 

0/ mijwrity. See MINOR. 

Of sale, Publication of, *Seo SALE FOR ARREARS OF BENT. 

Service of, Evidence of sufficiency of. See PUBLIC DEMANDS RECOVERY ACT. 

To accused, Want of. See CHARGE. 

To give ivf} possession on expiry of lease or to pay rent. Sec LANDLORD AND TENANT. 

To quit. Service of. See LANDLORD AND TENANT. 

To quit. Sufficiency of. See LANDLORD AND TENANT. 

Notification— 

Of substance of warrant, Absence of. See WARRANT OF ARREST. 

Noisanoe— 

Criminal Procedure Code ( Act V of 1898), 5. 133— BonA fide qttesiion of title— Obstrux- 
tion to a public loay. When the person called upon under a. 133 of tho Criminal 
Procedure Code to show cause why an obstruction should not bo removed from a 
public way, denies that it is a public way, it is for tho Mac^istrate to determine 
whether this is a boiui fide objection, and he cannot, in spite of the objection 
(unless he determines that it is not 6oiid fide) refer tho matter to a jury. 

Kailash Ghunder Sen v. Ram Lall Mittra ... ... xxvi 869 

Oaths Act— 

X of 1873— 

B. 6. See FALSE EVIDENCE. 

s. 9. Civil Procedure Code (Act XIV of 1882), s. Offer by guardian of minor 
defendant to be bound by oath of plaintiff. Tho offer of the guardian of a minor 
defendant on behalf of the minor to abide by the deposition to be given by a 

* plaintiff on oath taken in a particular form under the Indian Oaths Act, stands 
on a very different ground from an agreement or compromise conioniplatcd by 
8. 462 of the Civil Procedure Code. In such a case the minor is bound by the 
consent of his guardian, although given without the leave of tho Court provided 
that there is no fraud or gross negligence on the part of the guardian. Chcngal 
Reddi v: Venkata Reddi approved of. 

’ SHED Nath Saran V. SUKH Lal Singh ... ... ... xxvil * 229 

Objection— 

Taken Jor first limeon appeal. Bee APPELLATE COURT. 

Oooupanoy— ’ • * 

See RIGHT OP OCCUFANCY. 

Oooupanoy Holding — 

Sale of. Sec Sale FOR Arrears of Bent. 

Ooonpanoy Rights — 

Transfer of. Sec RIGHT OP OCCUPANCY. 

Offenoe— 

Committed in eowse of inveslilfation by Poliee, Sanction for prosecution of. See 
MAGISTRATE, JURISDICTION OP. 

Completion of. See KIDNAPPING. 

Under Gambling Act. Bee PENA. Code, 8. SIS. 
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OffWingB — " 

’ Made to Deity t Suit for share of. See BIGHT OF SUIT. 

OfBoiftl Aots — * • , . * 

Presumption of due performance of. See SETTLEMENT . 

Offlpial Assignee— 

Non-appearance of^ Dismissal of suit for. See CIVIL fBOCEDUBE CObB, S. 370. 

Onus of Proof— 

See Cabbiebs* Act : Enhancement op Bent : Limitation : Bailwav 
Company. 

Accretion — Right of riparian proprietors — Title to alluvial land contested between 
villages on opposite banka — Possession — Prescription — TAmitation. The plaintiffs 
were the proprietors of a village on the southern bank, who disputed with those 
of a village on the northern bank the ownership of alluvial land formed by the 
Ganges. The current, after having encroached upon the southern bank, went 
away from that side of the river towards the northern, leaving the tract of alluvial 
land now in dispute. This appeared on its previous site (o the eolith of the 
main stream. It was then carried away by diluvion, and again appeared after that. 

This land was claimed by the plaintiffs, not as part of their old land, but on the 
strength of their having held possession, adversely and without interruption, for 
more than twelve years before their dispossession by the defendants, by whom 
they alleged themselves to have been ousted within less than twelve years before 
they brought this suit, The evidence did not support their claim, the burden of 
proof being on them. It was shown that after the second recession of the river 
towards the north, and after the reappearance of the alluvial land on the south 
‘ of the current, the land had been taken by tho Government into their possession, 
and that the latter had made over tho greater part of it to tho defendants who 
had since held this part. There had not been shown to have been any actual 
possession held of the remainder by the plaintiffs, who had thus failed as to the 
whole to prove the continued possession necessary to their acquiring title. 

Udit Narain Singh V. Golabohand 8AHU ... ... ... XXVII 311 

Partner ship-- Alleged agreement — Co7ttract Act (IX of 1872), s. 253. In a partner- 
ship suit where one party does, but the other ^rty docs not, allege a specific 
agreement that tho shares in the said partnership wore unequal, the existing 
presumption as to the equality of the partner’s shares casts the burden of proof 
on those alloging the agreement who must therefore begin. 

JADOBBAM DEY W. BULLORAM DEY ... ... ... ... XXVI 181 

Suit by reversionary heir — Hindu widoio — Burden of proving ownership of the hus- 
band through ivhom title is made. It is incumbent on a plaintiff suing as the 
reversionary heir of a Hindu proprietor, who has died leaving a widow, to show 
that the property claimed in tho suit, and found in her possession, has vested in 
the husband. There is no presumption of law arising whore the late husband . 
possessed considerable property, that property found to bo in the possession of the 
widow after his death must havo boen included in that which belonged to him 
unless she shows that she obtained tho property from another source. 

Diwan ban Bijai Bahadub Singh v. Indabpal Singh... ... XXVI 871 

Opinion— 

As to existence of usage, Admissibility in evidence of. See RIGHT OF OCCUPANCY. 

Opium Act— . 

I of 1878- 

bb.« 5 and 9. Licensed vendor. Liability of, under s. ^ for keeping incorrect oeeounis. 
Section 5 of the Opium Act (I of 1678) declares that the Local Government with the 
previous sanction of the Governor-General in Council may make rules consistent 
with the Act regulating thek^sale of opium. Under this section rulos were issued 
by the Government of Bengal with the previous sanction of the Governor-General 
in Council on the list February 1898, rule 15 of which deolares that a person to 
whom a license has been granted may sell opium by retail in aooordanoe with the 
conditions specified in the license. The conditions of tho license for retail sale of 
opmm are contained in Form No. 1 made under rule 15. Under arL 13 of this 
form the holder of the license is to keep a daily corroot account showing the quan- 
tity of opium received and sold and other details.' Article 18 sets out that an 
irifringemont of any of the conditions contained in the form or imposed by the 
Opium Act the license may be cancelled. The petitioner, a licensed vendor of 
opium, was convicted of having kept incorrect aocdtints in contravention of the 
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*Oplam &Qt — (contmuedj * * 

I of lQlSr-( continued,) 

rules made under s«5 of the Opium Act, and leaving thereby committed an offence 
punishable under s. 1) of tlfot Act. He was sentenced to pay a fine of Rs. 200 and 
, in default of payment to undorgfo rigorous imprisonment for lour months. Held, 
that the conviction axkl sentence must bo set aside, there being nothing in any of 
the rules made under s. 5 of the Act which would make the preparation of an 
incorrect account punishable under s. 9. , 

Umesh Chundbb GHosB V. Queen-Empress... ... ... XXVI 

Order— 
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Amending Sale Certificate, See APPEAL. 

Concerning ferry. See Superintendence op High Court. 

For stay of proceedings. See PRIVY COUNCIL, PRACTICE OP. 

Granting application for review of Order, See APPEAL. 

Not properly passed. See REFORMATORY SCHOOLS ACT. 

Of Special Judge as to standard of measurement of lands. See SECOND APPEAL. 
Refusing to amend clerical error in probate. Bee APPEAL. 

Refusing to set aside at Jar d. Sec APPEAL. 

Returning plaint to be presented in proper Court. See APPEAL. 

Ondh Estates Act — 

1 of 1869— 


Estate of a sanad-holding talukhdar — Lineal primogeniture by custom — Award of a 
body of talukhdars within s. 33 of Oudh Estates Act — Withdrawal of d voluntary 
admission. The title to a taluhhdari estate do/olving upon a sjnglo heir by a custom 
of lineal primogeniture was contested. The plaintiff claimed to succeed his deceased 
brother as talukhdar. The defendant, who was his paternal uncle, was in 
possession. Before the annexation of the province the kabuhyat bad been taken 
in the name of the plaintiff’s brother as talukhdar^ who afterwards had been 
settled with, at both the summary .settlements. By primogeniture, whether lineal 
or by proximity oi degree (of which latter kind there wa.s no evidence as to its 
being the customary one) he was the heir. To him a sattadhiid been granted, and 
the talukhdari had been entered in list II under the Act of 18()9. On the other 
hand, it was urged that tlio above was consistent with the existence of a trust for 
the benefit of the tittoXstV talukhdar' s uncles of whom the defendant was the survi- 
vor, they having assented to the recognition of a nominal title in their nephew. 

Held, that, in intention as well as in form, the grant of the taluhhdari had been 
made absolutely to the -holding talukhdar. In regard to the state of things 
before annexation, it might have been questioned whether or not the property 
was being held benami at that time. But after the Oudh Estates Act, 1869, had 
become law, the title shown by the plaintiff must prevail, and he must recover 
the estate, unless a trust for the defendant should have been established. There 
• had been no consideration given, and there was nothing to create a trust. There 
had been no transfer, no estoppel, and no bar by time. In 1868 an award had 
been made by a body of talukhdars as arbitrators within s. 33 of the Act, between 
members of the family other than the present disputants. This as well as toajib- 
ul-arz of one of the villages of the ialukh was admissible as evidence of was 
the custom in regard to its devolution. In 1879 the plaintiff had, on his 
■ brother’s death, while admitting “the custom prevailing in my family of 
gaddinashvniy'* joined in a petition that the defendant’s name should be entered 
dakhil kharij in the revenue records. Held, that there might be a withdrawal 
of any gratiytojjs admission, unless there should be some obligation not to 
withdraw At ; that there was no such obligation here ; and that there had been 
no proof of any title upon which the admission could rest. * 

MUHAMMAD IMAM ALI KHAN V. HUSAlN KHAN ... ... XXVI 81 

Settlement of estate — A talukhdar settled with on term\ imposing a trust on him — 
Second summary settlement, 1858 — Effect of the confiscation — Rights of the 
Government. A s«na(f-holding talukhdar, whoso n%me has been entered in lists 
1 and II, made in conformity with the Oudh Estates Act, 1869, holds the ialukh 
subject to such trusts as have been validly created. At annexation, four descen- 
dants of a Muhammadan proprietor were entitled in equal shares to the ancGMstral 
estate, which in 1858, at the second summary settlement, was settled with the 
only one of th» four who presented himself to the Settlement Officer. The settle- 
ment with him, as talukhdar, which was then madu was, however, made upon 
terms providing that the absent co-sharers on their return should obtain their 
shares. This accorded witbf his application expressing his willingness. Held, 
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"l of 1869 — f continued). • ^ 

that the question whether tUo talukhdq^ had become a trustee for the plaintiff in 
respect of his share depended on the terms on which tho*estate*had been granted 
to the talukhdar by the Government at the second ^summary settlement, it having 
been at their absolute disposal as a consequence of the confiscation of March 1858. 

The trust was not afiocted by the sanad. Nc special provision as to the do-sharer’s 
return, or adny^sion to share had bean deemed necessary by the Chief Commis- 
sioner, who authorized the settlement with the talukhdar in reliance on hie 
assurance. The nght of the co-sharer, who returned in 1859, was accordingly 
established. 

HASAN JAFARu. Muhammad ASKAiii ... ... ... XXVI 679 

Succession to a talukhdari — Effect of declaration by holder as to who should be his 
heir. The cfiicial enquiries made of talukhdars at an early period of British 
administration, as to who wore to be thoir successors, were not intended to derogate 
from the rights of talukhdars in their heritable and transferable estates. To such 
an enquiry an answer in 1862 made by a sanad-holding talukhdar, since deceased, 
who was entered in lists 1 and II (under the Oudh Estates Act,*^ 1869), stated that 
she appointed to be her heir the father of the present plaintiff, appellant. The 
father, however, died before the talukhdar, and the son now claimed that this 
nomination amounted to a gift of the talukhdari estate, subject to a trust for 
the life of the then talukhdar. Held, that the answer of 1862 did not operate to 
confer any estate upon the x^ersnn named. 

Baluhaddar Singh v. Sheo Narain Singh... ... ... XXVII 344 

Oudh Land Revenue Aot-- 

XVir of 1876— 

ss. 121, 123. Transfer of shore of under-proprietors in arrears of rent — 

Right to interest on rent from transferee — Oudh Rent Act (XXII of 1886), 
s. 141. Under the Oudh Land Revenue .Act, 1876, ss. 121, 123, the shares of 
defaulting undcr-propciotors were transferred to three of them who offered to pay. 

The present suit was brought by the superior proprietor, the talukJidar, in whose 
estate the mehnl was comprised, against the whole body of under-proprietors for 
arrears of rent accrued, while the term of the above transfer was running. Held, 
that the provision in s. 123 of the Oudh Land Revenue Act, 1876, to the effect 
that such transfer shall not affect the joint liability of the co-sharers of the jnehal, 
had not the effect of charging the co-sharers other than the three transferees with 
any liability for rent accrued during the term of the transfer. Interest was also 
claimed , but as to this it wus held that under-proprietors were not tenants 
within the moaning of the Oudh Rent Act 1886, s. 141, providing for payment of 
interest on rents due from tenants. 

Muhammad Meundi Ali Khan v. Muhammad Yasin Khan ... XXVI 623 

Oadh Rent Aot— 

XXII of 1886— 

8. 141. Scio OUDH Land Revknue Act, ss. 121, 12H. 

Ownership— 

Evidence of. Sec BKNAMI TRANSACTION : TITLE. 

Of property by husband. Proof of, by widow. See ONUS OF PROOF. 

Paper Books for Appeal — 

Filing of. See PRACTICE. . ■ 

Pardon— 

Criminal Procedure Code (V of 1898), ss. 337 and 339 — Tender of pardon — Trial 
of person who having accepted pardon has not fulfilled the conditions on which it 
was offered — ProseciUion for giving false evidence — Sanction of High Court. 

When a pardon under s. 337 of ‘the Criminal Procedure Code haa been tendered 
to and accepted by any person in connection with an offence he should not be 
tried for any alleged broach of the conditions of his pardon, or for any offence 
connected with that for which he has received pardon, until the trial of the prin- 
cipal offence has been completed. No prosecution for the offence of giving false 
evidence in respect of a statement made by a person who has accepted, a tender of 
pardon should bo entertained without tho sanction of the High Court as provided 
by s. 339, cl. (3) of the Code. 

Queen-Empress Natu ... ... ‘ ... xxviI 137, 
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Addii^ parties on appeal^Respondents — Power of the Appellate Court to add parties 
as respondents — Code of Civil Procedure (Act^lV of 1882), s. 659. 0, owner of a 
factory, executed yf hundt in favour of B, and purchased hind from B from the 
, proceeds thereof. C then soldT his factory to H, who obtained possession of the 
Iand> In a suit brought by B upon the hiindi, C and H were made dcfeiidanUi, 
but C did ftot appear in the first instance and an rj" decree was passed 
against him alone. 0 appealed against B without making II a part^^ respondent 
to his appeal. The lower Appellate Court passed an order, adding U as a respon- 
dent, and eventually passed a decree against H. On second appeal by H to the 
High Court, held, referring to s. 669 of the Civil rrocedurn Code (1882), that the 
lower Appellate Court was right in adding H as a party respondent to the appeal. 

Atma Bam v. Balkishen dissented from. Vpemha Lai Mukerjee v. Girtndra 
Nath Mukerjee, and Manickya Moyee v. Boroda Piosad Mookeriec referred to. 

Hudson Basdeo BAjrYE ... ... ... ... xxvi 109 

Civil Procedure Code (Act XIV o/1882), ss. 108, \0\)— Whether aii auction-purchaser 
is a- necessary party to an application io set aside an ex parte decree. An aiiction- 
purcliaser of property sold in execution of an ex liarie decree, is not a necessary 
party to an application made by the judgment-debtor to set aside the said decree, 
inasmuch as the auction-purchaser does not come under the description of 
“ opposite party ” in s. 109 of the Code of Civil Procedure. 


JATTNDRA Mohan PODDAR V. SBINATH ROY ... ... ... XXVI 267 


Co-coniractcfi's — Bight of some of several co-contractors io sue alone — Refusal to join 
i?i the suit as plaintiff , Effect of. Where two parties contract with a third party, 
a suit by one of them making the other a co-dofendant ought not to be dismissed 
merely because the plaintiff has not proved that the co-defendant had refused to 
join as a co-plaintiff. 

Pyari Mohun Bose w. Kedar Nath ROY ... ... ... XXVI 409 


Joinder of parties — Dismissal of suit for n(yn- joinder of parties— Necessary party — 

Civil Procedure Code (Act XIV of 1882), ss. 28, 32, 295 and 316 — English 
Judicature Act, 1B7 6, Order XVI, Rules 11 and iS. On a suit brought by the 
plaintiff for the establishment of his right to and confirmation of possession to 
certain immoveable property, and for a declaration that it was not liable to 
attachment and sale in execution of certain decrees hold by defendants 1 to 4 
against defendants 6 to 7, the defence mainly was that it was not maintainable in 
the ab.sencc of certain persons, who, like the defendants 1 to 4, had obtained 
decrees against defendants 5 to 7 and had attached the property in dispute, and 
the plaintiff preferred claims against the said attachments, but they were rejected 
upon adjudication. Held, that inasmuch as thi' absent decree-holders had applied 
for attachment and sale of the property in dispute in execution of their decrees 
and had successfully resisted the claim of the plaintiff, the plaintiff had a right to 
some relief against them (the absent dccrce-boldcrs) in respect of the matter 
* involved in the suit, and as their prcbence was necessary in order to enable the 
Court effectually and completely to adjudicate upon and settle all the questions 
involved in the suit, the absent decree-holders were necessary parties to it, and 
the plantiff not having brought them on the record as defendants the suit was not 
maintainable. Mahomed Badsha v. Nicol Fleming distinguished. * 

. DUBGA Charan Sarkar u. JoTiNDRA Mohan Tagore ... ... XXVil, 493 

Non-joinder of. See HINDU Law, Joint Pamily. 

Question between. See SECOND APPEAL. 

Substitution of. See SUCCESSION CERTIFICATE ACl , S. 4. 

To suit. See ;^{*PfiAL : CIVIL PROCEDURE CODE, S. 244. 

Partition— * ‘ 

See HINDU Law, JOINT Family. 

Estates Partitvm Act (Bengal Act VIJl of 1876), ss. U2 and Vl^—Incumhrame 
created by a co-sharer bejore partition — Effect of partition by Collector, tvhere the 
land so incumbered^ fell exclusively into the share of Another co-sharer. On parti- 
tion by a Collector under the Estates Partition Act (Bengal Act VIII of 1876) when 
any land of an undivided joint estate, which was incumbered by any co-sharer, is 
allotted to any other co-sharer, the latter takes it free from the incumbranoo so 
created. Khan Ali v. Pestonji Eduljee distinguished. The cases of Nuthoo 
Lall Chowdhry^v. Saadat Lhll and Ahmedoollah \ . Ashruff Hossem been 
overruled in effect by the decision of the Privy Council in the case of Byjruith Lall 
V. Bamoodeen Chowdry. 

JOT SANKAW QUpTA V, BBAilAT OBANPBA BABDHAN ... ... XXVI 
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PariitlGii — (continued,) 

Hindu widow's right to share on. Seo HINDU LAW, Maintenanok. 

Of estaUs. See ENHANCEMENT OF RENT. „ 

Of joint family house. See EABEMENt!" 

Right to. See CO-SHARERS. 

Partnership— 

See HINDU LAW, Joint Family. 

Agreement as id shares in. See ONUS OF Proof. 

Assignment by plaintiff's paritiers of their shares— Decree for winding up and for an 
accounU The plaintiff, as a partner in lending a sum of money upon security 
given, had a half share in the joint iid venture with the first and second defendants. 

These two, without the plainiifT’s exoncraiing thorn from liability to him, had 
assigned their shares to two other persons. The assignees were added as co-defen- 
dants after this suit had been filed claiming a decree for a judicial winding up, 
and for an account. It was not proved that the plaintiff had ever relinquished 
his claim upon the assignors as a partner, though he might have been aware of 
the assignment. Tho two added defendants appeared in the Qourt below, but not 
upon this appeal. Held, that the facts were sufficient to entitle the plaintiff to 
have tho winding up of the partnership and tho account decreed against all the 
four. The suit had been dismissed by the Recorder as having been prematurely 
brought before the complete execution of a decree, already obtained before this 
suit was filed, by the plaintiff, appellant, against tho borrowers of the money ; 
that decree having followed upon an award of arbitrators which directed that all 
sums realized in the adventure should be divided in equal moieties between the 
plaintiff and the original defendants. Held, that this suit ought to have been 
allowed to proceed, and should not have been dismissed. The plaintiff having, 
on this appesl, agreed to account for all money received by him in the transaction, 
an account should be directed with a declaration that the added defendants were 
jointly and severally liable to account, with tho first and second defendants, for 
what had been received by them from the adventure. 

DOMATY NURSIAH V. RAMEN CHETTY ... ... ... XXVIl 98 

Business. Seo CONTRIBUTION, SUIT FOR. 

Minors carrying on, with others. See SUMMONS, SERVICE OF. 

Party failing to appear— 

Right of, to suppoi't statement of facts. See REFERENCE TO REGISTRAR. 

PaBsengers— 

Carriage of, by rail. See EAILWAY COMPANY. 

Pauper Suit— 

Application for leave to appeal as a pauper— Time of presentation of memorandum of 
appeal — Consent of the applicant to pay sufficient Court-fees after the Statutory 
period of limiiatio^i — Sufficieni catise — Limitation Act (XV of XSll), s. b — Oivil 
Procedure Code ( Act XIV of 1882), s. 532A. A suit was brought in forma pauperis 
on behalf of a minor represented by his next friend in tho Court of the Munsif, 
and it was dismissed under somo alleged compromise. An appeal was preferred to 
the District Judge within time, but the memorandum of appeal was insufficiently 
stamped. An application was also filed with the memorandum of appeal for leave 
to appeal m forma pauperis. At the time of the hearing of the said application 
objection having been taken by the respondent that the minor had become entitled 
to certain immoveable property, those representing tho minor offered to pay proper 
Court-fees on the memorandum of appeal within a month. The Court allowed 
that to be done in the presence of both parties and admitted the appeal. The 
Court-fees were also paid wjthin the time allowed. On an objection by the defen- 
dant, appellant in the High Court, that the appeal by the plaintiff in the lower 
Appellate Court was out of tiifie, held^ that, inasmuch as the appeal was admitted 
by the District Judge without any objection from tho defendant, the case came 
either under s. 5 of the Limitation Act or under s. 582A of the Civil Procedure 
Code, and, therefore, the appeal was not out of time. * 

DUBGA CHARAN NA8KAR V. DOOKHIRAM NABKAB,, ... ... XXVI Mi 

payment — 

Into Court by defendant in satisfaction of claim. See PBAOTIOE. 

Of rent of putni, Person interested in, Seo Voluntary PAYMENT, 
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Payments— 




AppropwHon of. See CONTRACT ACT, 8. 00 : ^fORTGAGE. 

Penal Code— • • . ' • 

j Act XLV of 1860- * 

6. 21. See Public Srhtant. 

q.'24. See SUlfMARY TRIAL. 

B. 83. See REFORMATORY SCHOOLS ACT. • 

B. 114. See Penal Code, s. 218 : Rioting. 

88. 116, 193. See SANCTION FOR PROSECUTION. 

B. 143. See CHARGE : RECOONIZANCE TO KEEP PEACE. 

B. 143, Conuictiyil under. See RECOGNIZANCE TO KEEP I EACE. 

B. 144. See CRIMINAL PROCEDURE CODE. S. 437. 

8. 147. See CHARGE : lUOTING. 

B. 149. See RIOTING. 

s. 161. See PENAL CODE, S. 218. 

• 8.174. See CONTEMPT OP COURT. 

B. 177. See 

S. 182. See SANCTION FOR PROSECUTION. 

s. 180. See PUBLIC SERVANT. 

SB. 191, 193 ; 193, 196. See FALSE P:VH)ENCE. 

8. 193. See MAGISTRATE, JURISDICTION OP. 

8. 211 . See False Charge. 

8. 213. Sec ACCOMPLICE. 

8. 218. ''Charged,'^ Meaning of, in that section — Criminal Procedure Code (Act V of 
1^98), s. 4, cl. (f)— Cognizable offence — Offence under Oavihling Act (Bengal Ad II 
of IHQI)‘—Acc'yinplice — Witness present on the occasion of the (jiving of a bribe — 

Penal Code, .ss. 114 njid 161 — Illegal ({ratification — Abetment cf offence of giving 
bribes. The District Siiperin tendon t of Police gave a warrant under the Gambling 
Act (Bengal Act II of 1867) to I), a Siih-Inspoclor, to arre.st persons found gamlding 
in a certain house. In order to save two persons from legal punishment for 
having committed an offence under the Gainlding Act in that house D franiLd a 
fir.st information and a special diary incorrectly. Held, he was properly charged 
with, and found guilty of having committed, an offence under s. 218 of the Penal 
Code. The word “charged ” in that section is not restricted to the narrow moan- 
ing of “ enjoined by a special provision of law.” An offence under the Gambling 
A(!t, being an offence for which the District Superintendent of Police may arrest 
or by warrant direct an arrest, is a cogni/ible offence within the meaning of s. 4, 
cl. (/) of the Criminal Procedure Code. The words “ a Police Officer,” in that 
clause do not mean ‘‘ any and every J^olice Officer” ; it is sufficient if the Legislature 
by any law limits the power of arrest to any particular class of Police Officers. D 
and F, a head constable, were also charged under s. 161, and s. 161 road with 
s. 114 of the Penal Code, respectively, and it was contended that these charges 
wore not sustainable, because they re.sted entirely on the testimony of persons 
alleged to have been accomplicas, who had not besen corroborated in material 
particulars. Held, the more pretonce of a person on the occasion of the giving of 
a bribe, and his omission to promptly inform the authorities, do not coitstitute 
him an accomplice, unless it can be shown that he somehow co-operated in the 
payment of the bribe or was instrumental in the negotiations for the payment. • 
Queen v. Chundo Chundalinee, Queen-Empress v. Maganlal, Queen-Empress v 
Chagan Dayaram, Queen-Empress v. O'Hara, Ishan Chundrav. Queen- Empress, 
Jogendra Nutli Bhaumik v. Sa7igat Garo, liajoni Kanto Bose v. Asa^vMullick and 
A limuddin v .* Queen-Empress di sti n gu ishod . 

QUEEN.EMPRESS V. DeODHAR SINGH ... ... ... XXVIf 144 

SB. 224, 226. See ARREST. 

8. 226 B. See Warrant of Arrest. 

88. 323 ; 325. See RIOTING. * 

B. 842. See ACCOMPLICE : WITNESS. , 

B. 350. See CBIMINi?L PROCEDURE CODE, B. 622. 

B8. 351, 362. See MALICIOUS PROSECUTION. 


B. 363. Deterring a public serva^xt from discharge of his duty— Public seimant acting 
under warrant of attachment — Non-productiem of the warrant at the trial. One of 
the accused was convicted under s. 363 of the Penal Code (assaulting or using 
criminal foroe'to a public servant in the execution of his duty) and two otUers of 
the abetment of an offence under that section. But the warrant of attachment 
under which the public servant was acting was not produced at the trial, nor was 
any secondary evidence given to show ite contents, HM, in the absence of any 

13 CkL.—h • • , • 
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, Act J^LV of 1860 — (cmitinued.) 

evidence as to the terms of the warrant either by the production of the ori^nal or 
in the form of secondary 'evidence, tt was impossible }io hol4 that the conviction 
was good. , 

TaFAZZUL AHMED GHOWDHBY V. QUEEK-EMpBEB» ... ... XXVI. 630 

6S. ^60, 361, 363. See KIDNAPPING. 

s. 379. Sec CHABGE : HIGH COURT, JURISDICTION OP : SUMMABY TRIAL. 

B. 384. See ACCOMPLCCE. 

8. 401. See EVIDENCE IN CRIMINAL CASE. 

S. 408. See PRESIDENCY MAGISTRATE, JUDGMENT OP. 

B. 4‘26. See CRIMINAL PROCEDURE CODE, S. 437. 

8. 467. See HIGH COURT, JURISDICTION OF. 

88. 467, 468, 471. See FALSE EVIDENCE. 

8. 477 A. Criminol Procedure Code (Act V o/1898), s. 222 (2), Criminal 
breach of iruat by public servant— Acquittal — Framing netv charge — General falsi- 
fication of accounts for a period extending over two years. The alteration in the 
law by s. 222 (2) of the Criminal Procedure Code (Act V of 1898) does not apply 
to a charge under s. 477A of the Penal Code. It applies oifly to crinliual breach 
of trust or dishonest misappropriation of money. 

Queen-Empress M ATI Lal Lahirt ... ... ... XXVI 660 

88. 485, 486. See TRADE MARK. 

s, 480, Selling bonks with coiinterfeit propei'iy mark — Goods— Indian Merchandise 
Marks Act (IV of 1889). Books arc the subject of trade and are goods within 
the meaning of s. 2, cl. (4) of the Indian Merchandise Marks Act (IV of 1889) ; 
therefore, when a person sella books with a counterfeit property mark, he 
commits an offence under s. 486 of the Indian Penal Code. 

KANAI DAS BAIRAGI V. Radha Shyam Basack ... ... XXVI 282 

8. 494. See BIGAMY. 

8. 500. See DEFAMATION. 

8. 503. See MALICIOUS PROSECUTION. 

Penalty- 

Sec Interest. 

Permanent Tenure — 

See LANniiOED AND Tenant. 

“ Person 

Afeaninfjr of. See STAMP ACT, 8. 58. 

Person Aggrieved— 

Bee BIGAMY. 

Personal Discharge— 

Application by insolvent for. See INSOLVENT ACT, S. 51. 

Petition— 

Verification of. See LETTERS OP ADMINISTRITION. 

Place— 

Open, Meaning of. See POLICE ACT, S. 34. 

Plaint- 

Amendment of. See DECLARATORY DECREE, SUIT FOR. ' * ^ 

. O der returning, for presentation in proper Court. Sec APPEAL. 

Presentation of. See IjIMITaTION, 

Registration of. See LIMITATION. 

Plaintifr— 

Non-appearance of, Dismissal of suit for. See CIVIL PROCEDURE CODE, S. 370. 

Refusal to join suit as. Sec PARTIES. 

Ri^ht of, to draw out money deposited in Court by defendant. See PRACTICE. 

Plea— • 

In bar of suit. See HINDU IjAW, JOINT Family. < 

Of fraud. See Fraud. ‘ 

Pleading Fraud- 

See Fraud, 
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Obligaiioreto show atiihorily on which they net. ^ee AUBEST. 

Police Act— • . . * • 

V^of 1861— 

8.^ 34 a8 amended by s. 13.of Act VIII of 1895. Cow, Slaughter of—Oimn verandah-^ 

' Annoy a'nce to' residents oj locality— Open place. Meaning of — Residents or passe n~ " 
gers — Police Act Amendment Act f VIll of 1895), s. 13. The slaughtering of a cow 
in an open verandah, so as to cause annoyance to the residents of the locality, and 
in spite of their remonstrances is a breach of the law, being an act in an “open 
place” within the terms of s. 34 of Act V of 1861 as amended by Act VIII of 1895. 

The words ‘‘ open place” coupled with “road, street or thoroughfare” should not 
be interpreted ejusdem generis. It scums rather that the addition of these words 
was intended to have a wider significance, and this is shown by another amend- 
ment in the same section made at the .same time in which the annoyance, etc., 
caused must bo not to the residents ajid passengers, but to the residents or pas- 
sengers. The intention of the Legislature was to extend the Act nut only to 
pas'^engers who would be on such a road, .street, or tlioroughfare, but to residents, 
who are not passengers. 

KHAN Baputi Dbwan «. BisPATj Pundit ... ... ... XXVll 666 

Police OfSoer— 

See Penal Code, s. 218. 

Confession to. Sec CONFESSION. 

Possession — 

Sec ONUS OF Proof : Title. 

Adverse. See GRANT : LIMITATION ACT, ART. 144. 

After sale in execution of decree. See CIVIL PROCEDURE CODE, s. 244. 

Conflicting evidence of. See LIMITATION. 

Gift without. Sec GIFT, VALIDITY OF. 

Order as to, made by Civil Court. See CRIMINAL PROCEDURE CODE, s. 145. 

Order of Criminal Court as to. See CRIMINAL PROCEDURE CODE, S. 145, 

Right of landlord to recover. See BENGAL TENANCY ACT, S. 88. 

Suit by reversioner for. See LIMITATION ACT, ART. 144 : ‘ RES JUDICATA.’ 

Suit for. See Declaratory Decree, Suit for : Grant. 

Suit for. Previous possession, short of the statutory period of limitation — Dispossession 
— Suit brought more than six months after dispossession, Effect of — Failure to prove 
title. Mere previous possession for any period short of the statutory period of 
twelve years will not entitle a plaintiff to a decree for recovery of possession in a 
suit brought more than six months after dispos.so.csion , even if the defendant could 
not establish any title to the disputed laud. Wise v. Ameerunnissa Khatoon 
referred to. Ismail Ariff v. Mahomed Ohous distinguished. Enaetoollah Chow- 

* dhry v. Kishen Soondur Surma and Mohabcer Pershad Singh v. Mohabeer Singh 
dissented from. 

NlbA CHAND GXITA v. Kanchieam Eagani ... ... ... XXVI 579 

Suit for, after rejection of claim. See LIMITATION Act, ART 11. , 

iPDSseBBioa and ForecloBUPe — 

Hull for. SeeMORTOAOE. * 

Pottah- 

Conlt’oct in, dimming xurrender of land. Soo IjEABE. 

” DawanW made by grantee in^z'cess of his estate. See GRANT. • 

Practice- 

See APPEAL TO PRIVY COUNCIL: DECLARATORY DECREE, SUIT FOR: 
LETTERS OF ADMINISTRATION : PRIVY COUNCIL, PiIaCTICE OF: REFERENCE 
TO RBOHSTRAB. • • 

• Agreenient as to costs between attorney and client — Change of attorney — Right of 
attorney to his taxed costs. Where F, an attorney, agreed to conduct a suit for 
his client and to accept Rs. 150 for his personal services, and not in respect cf 
out'of-pocket costs and Counsel’s fees, and in the event of his cliciit being success- 
ful to recover his full costs from the opposite party and to refund the R.s. 160, it 
was held, upon the client desiring to change to another attorney, that he could 
do so upon payment to F of his taxed costs. 

GHASSBE JEMADAR U. NABSIRUDDIN MIRTRY ... ... XXVI 769 
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• Attorney's costs — Summary Jurisdiction-- Collusive a^vd fraudulent compromise to 
deprive attorney of his costst An attofney applied fnr an o) der that the plaintifi ^nd 
the defendant, or either of them, sbonld pay to him hi#taxed*cost8 on the ground 
ihat they had fraudulently and collusivnly comptt^mised the suit with the object 
o'f depriving him of his costs. Held, that in cashs of this kipd, whore charges of 
• frsiud and collusion are made, it is inconvonient for the Court to dispose of the 
issues on affidavits alone. Held, also, that it is not the practice of the Court to 
interfere suifimarily between attorneys and their clients as regards claims for costs. 
Khetter Kristo Mitter v. Kally Hrosonmt Ghosc dissented from. 


Ramdoyal Skrowoie V. Ramdeo ... ... ... XXVII S69 


Cases to be entered in the list of suits for liquidated clavms— Rules 281, 284 (High 
Court, Original Side) Removal of cases improperly entered in that list— Ordinary 
mortgage suit. Held, that the practice of the Court having been for many years to 
place ordinary mortgage suits on the list of .suits for liquidated claims in the view 
that the incidental relief sought in such suits did not prevent them from being 
regarded as suits in which the claim was in substance a claim only for a liquidated 
demand in money, the practice should bo adhered to. 7/(dd,«LlsOf that^vhen a suit 
is transferred from the general list of causes (at the instaiit‘.e of the plaintiff) it is 
desirable that this should be done on notice to the defendant, so that he may not 
be taken by surprise. 

RENODE LALL ROY 1?. BUbSUNTO KUMAW DEbJ ... ... XXVII 356 

Commission, Right of purdahnashin lady to be examined on — Civil Procedure Code 
(Act XIV of 1882), s. 640. The defendant applied for a commi.ssion to examine 
a Hindu purdahnashin lady. The plaintiff objected on the ground that the lady 
had prior to this appeared in public, and had also been examined in Court in a 
palki. Held, the lady being a purdahnashin, she was entitled to bo examined 
on commission. 

MOHKbH CHUNDER ADDY i\ MANICK LaDD ADDY ... .. XXVI 660 

Deposit by defendant of money in Court in satisfaction of claim — Right of plaintiff 
to draw out such money and prosecute suit for balance claimed— Discretion of Court 
— Code of Civil Procedure (Act XIV of 1882), ss. 877, 379. Suit for recovery of 
Rs. 5,?00 on three promissory notes. Defendant pleaded minority at the date of 
the transactions, denied all liability, also denied receiving Rs. 6,500, but admit- 
ted receipt of Rs. 1,500, which sum together with interest he tendered to the 
plaintiff in full satisfaction of his claim. On refusal by the plaintiff to accept 
that sum it was paid into Court. The plaintifl then applied to the Court for 
payment bo him of the said amount. The defendant contended that the amount 
should be kept in Court pending the hearing as all liability was denied and 
odered to pay interest if plaintiff succeeded in his suit. Held, that the plaintiff 
was entitled to take the money out of Court. 

DWARKA DASb AGURWALLAH V, GiRlSII CHUNDER ROY ... ... XXVI 7(66 

Divorce Act (TV of )S69), s. HG— Alimony peudeuto lito, Application for — Denial of 
means by respondent— Reference to Registrar— Respo)ident oj'dered to attend Court 
for cross-examination as to his means. On an application alleging means made 
by a petitioner, the wife, for alimony pendente hie, the respondent denied means. 

The Court refused to refer the matter to the Registrar to inquire and ropopt, but 
firdored the respondent lo attend Couit for cro.ss-examinaiion as fo his means. 
STEVENSON IK STEVENSON ... ... ... ... XXVI 764 

Evidence taken ^on commission on behalf of defendant — Right of plaintiff to refer to 
such evidence as part of record of suit — Civil Procedure Code (Aet XIV of 1882), 

389, .190 — Act VITI of 1859, 5. 179. Defendant ^examined a witn^s on com- 
mission, The commission was returned to the Court. The plaintiff in opening 
hi.s case claimed the right to refer to the evidence taken qn commission as part of 
the record of the suit. Defendant objected, contending tlmt if plaintiff read it, be 
must read it as his own eviclenco. Held, that the plaintiff was entitled to refer to 
the evidence as part of the reword. Dioarkanath Dutt v. Oung«, Dayi followed. 
NiSTARiNi Daksbb u. Nundo Lald Bose ... ... ... XXVI 591 

piling paper books for appeal— Application for enlargement of time to file paper books 
--‘iliibsequeni application at the hearing of (he appeal to file paper book then ready 
— Discretion of Court — Sufficient cause — High Court IjuJea, Appellate Side, Chapter 
7, Rule 11. All extension of time for filing paper hooks in an appeal will not be 
granted unless sufficient grounds” he shown for granting the application. 

Where the appellants waited from the 18th August 1898, the date of filing their 
memorandum of appeal, till the 22nd Septemuer 18j^8, before applying for office 
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co^ie^of the necessary papers to enable thci^ to prepare their paper book, and an 
appl'^ ation was ii^^de by the appellants on the l‘ith December 1898, for two months 
further time to file their plhper book, the delay between the 13th August and the 
22nd September 1698 being unexplained. Held, that no sufficient cause had been 
shown for extension ®f time, nor was the case altered by the fact that the paper 
books wore ready when a subsequent application was made on the appeal being 
called on for hearing, and an application for leave to file them was consequently 
dismissed. 


MOTI Chand FUL Chand ... ... ... ... XXVTI 67 


Bemvision of Process fees— Rules of High Cornet, Calcutta, Chapter XJV— Process fees 
— Remission of fees in analogous appeals by the same appellants. Where twenty- 
nine appeals were presented by certain appellants, and an application was made 
for remission of process fees, and that only five sots of process foes instead of 
twenty-nine should bo charged under Chapter XIV of the Rules of High Court, 
on the ground that the appeals were analogous and on behalf of the siiine 
appellants, the Court (OHOSK and HaMPINI, JJ.). refused the application. Held, 
by Rampijji, J., th^t the High Court has no power to grant the remission, and 
that the fees proscribed by the rules must be levied 


In TFIE MATTER OF THE APPLICATION OF STUUD ... ... XXVI 12i 


Preliminary Objection to Appeal— 

Time occupied in hearing. See COSTS. 

Prescription — 

See ONUK of PBOOF : RIGHT OF WAY. 


Presidency Magistrate — 

Judgment of. Sentence of impf isonmetit — Bea.sons for conviction to be recorded — Code 
of Criminal Proceduie ( Act V of 1898), s. 370, cl. (i) — Penal Code (Act XL V of 1860), 
s. 408. Section 370 of the Code of Criminal Procedure requires that in a case in 
which the accused is sentenced to imprisonment a Presidency Magistrate shall 
record a brief statement of the reasons for the conviction. It is not sufficient for 
him to record that the offence is proved, tor that may necessarily be implied to be 
his opinion from the fact that he has convicted the accused. The law contemplates 
something further as the reason for the conviction. 

Natabae Ghose V. Pkovakh Chandka Chattbhjee ... ... XXVll 461 

Jurisdiction of. See SANCTION FOR PROSECUTION. 

Proceedings of. See REVISION. 

Presumption- 
's to Jmty of rent. See ENHANCRMENT OF RENT. 

As to possession. See LIMITATION. 

•primogeniture-- 

Custom of. See OUDH Estates Act. 

Principal and Agent— 

See Landlord and Tenant. 

. Holding out, by the pTbicipal, of the agent's authority. The right of a third pnrtPy 
against the principal on the contract of his agent, though made in excess of the 
agent’s actmij authority, was nevertheless enforced where the evidence showed 
that the contracting party had been led into an honest belief in the existence of 
the authorify fTo the extent apparent to him. 

RAM Pertab u. Marshall ... ... ... ... xxVl 701 

Private Defence of Property — 

Right of. See RIOTING. 

Private International Law— 

See FOREIGN Court, Jurisdiction op. 

Privileged Conimunioation— 

See Evidence Act, s. 127. 


Privy Council*- 

Praclice of. Petition for .special leave to appeal — Reasons omitted in order admiiiing 
to review — Civil Procedure Qode (Act XfV t>f 1SB2), s. 626. With reference to the 
requirement in s. 62G of the Civil Procedure Code that reasons should be recettrded 
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by the Judge granting an order of admi^ion to review, the mere omission to refiord 
them was not hold a ground for gtaiiting special leave to appeal fnom the order or 
from the decree, which was subsequently made. * , 

Shankar Bakbh v. BuliW ANT Singh .., * ... ... XXVIT 

St(m of proceeditigs in India pending appeal — Protection of propert]f pending pn appeal 
by special leave — Order for stay of proceedings — i'ivii Procedure Code ( Act XIV of 
C/i. XL Special leave ot Her Majesty in Councill was obtained for the 
filing an appeal from a decree of the High C^urt affirming the dismissal of the peti- 
tioner’s suit. The High Court rejected his application as plaintiff (appellant) for 
an order staying execution and contiiuiing the possession of a manager of the ostatic 
in litigation pending the result of the appeal. The rejection was grounded on 
the absence of authority for this pnrpo.se, the High Court being authorized, in 
their judgment, only to make such ’in order in regard to appeals admitted by 
themselves. On this petition that the High Court’s decision might be reversed, 
or such order made as would protect the property to abide the ultimate disposal 
of the suit, their Lordships wore of opinion th.it direct iuterfercuec to continue 
the maiiagomont or to appoint a Receiver, was impracticable. • But thaii, on the 
other hand, interference had, on oc( ision, been effected where the appellant 
being in pos.sessioii, an order for .stay of proceedings had maintained the existing 
state of things. Therefore, an order staying proceedings should now be rcconi- 
rnended by them, the petitioner being answerable in damages, and any aggrieved 
respondent having leave to move for the discharge of the order. 
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MOHKSCHANDRA DHAL V. SATUUGHAN DUAL ... ... XXVII 1 


Probate— 

Clerical error in, wder refusing to ameml. See APPKAL. 

Evidence. Probate is rightly granttd whore the judge belicvo.s the witnc.ssos who 
speak to the execiiLion of the will and the disposing mind of the to.stator. The 
rule in Tyrrell v. Painlon, requiring proof that the testator actually kneav and 
approved the eontciil.s of the will does not apply, niilc.ss* surrounding circurn- 
stancos excite suspicion. 

SHAMA CH'XRN KUNDU U. KlIETTHOMONl DASI ... ... XXVll 621 

Minor citation — Probate and Administration Act (V of 1881), s.s. 50, 8S- 
procedure — Service of Summons — Code of Civil J Procedure (Act XiV of 1882), 

S.S. 443, 047. Where executors applied for probate and there was living a minor 
widow entitled to maintenance and residence under the will. Held, that a special 
citation should issue upon the widow and be served personally on her and on her 
father with whom she resided. 

IN THE Goods of ambit a Lal Mullick ... ... ... XXVII 360 

Or Letters of Administration^ Payment of fee on. See LETTERS OF 
ADMINISTRATION. 

Probate of part of a will — Probate and Administration Act (V of 1881), s. 25. Probate 
can be granted of a portion only of a will to the extent to which the contents arc 
proved whore the other portion i.s lost ; and there is nothing in s. 25 of the Probate 
and Administration Act (V of 1881) to prohibit such a grant of probate. Sugdenw. 

Lord St.*Leonards referred to. 

l^DAR Nath Mittbr v. Sarojini Dasi ... ... ... X*XVI 6^4 

Right of person cognisant of proceedings and not objecting to re-open them — Caveator 
— Costs. A party cognisant of proceedings in an action for probate, or letters of 
administration and not objecting to the grant is not as a rule entitled to have 
the matter re-opened and the grant revoked. In this case he i^as* allowed to 
re-open the ease under certain circumstances and upon certain conditions. 

IN THE GOODS OF BHUOUOBUTTY DASI ... ... .. XXVIJ 927 

Probate and Administration Act— 

V of 1881— 

B. 35. See PBOBATE. * • 

fls. 40 and 90. Letters of Administration-Effect of Transfer of immoveable property 
by*a Hindu widow with the Judge's sanction, on obtaining Letters of Adriiinistration 
— Le^al necessity— Eraudutent representation. An alienation made with the 
permission of the District Judge by a Hindu widow wjio had obtained letters of 
administration in respect of the estate, is valid as an absolute aliTiiiation under 
6. 90 of the Probate and Administration Act (V of 1881), irrespective of the existence 
of legal necessity. ^ 

Kamikhya Nath MUkerjke I’. Ti: All! CHURN Sen ... ... XXVI 607 
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Probate and Administration kot—(cinuinue(l.) * 

V of J.881 — (continued.) , 

BB. 50, 33. SeePR«^ATE.^ ' • 

SB. 82 jincl 92. Direction in tlie mil that all the executors will act jointly — Act of an 

* executor who has taken out pi obtfte and the others not having done so, how far binS- 

• ing 07} the, estate of the testator. Whereby u will more than one person are* 
appointed executors, and all of them jointly arc empowered to alienate any pro- 
perty for payment of debts and to borrow money for the impi\)voment and 
preservation of the estate of the testator, s. 02 of the Probate and Administration 
Act (V of 1881), by reason of any sueh direction in the will does not disqualify 
one of the sevcr.il executors who alone has obtained probate, to act singly, the 
others having refused to accept service. Where such an executor renewed 
hatchittns which were originally executed hy the testator, in the same terms as 
the testator did, and a suit was brought upon these hatchittns against the heirs 
of the testattir. Held, that the debt was binding on the estate of the testator. 
Fai'hnll v. Farhall referred to and Syed Neiid Hosseinv. Sheo Sfl/ioi distinguished. 

Satya Pkashad Pal Chowdhry v. Motilal Pal chowdhky ... XXVII 688 

8. 80. See ApPKAL. * 

s. 90. See PUOKATE AND ADMINISTRATION ACT, S. 40. 

Ppooedupe— 

See APPEAL TO PBIVY council : WOKKMAN’S BREACH OP CONTRACT ACT. 

Fo 7' Probate or Letters of A dnimist ration. Re-opening of. See PROBATE. 

Ppooeedings — 

hu more Courts than one. See GUARDIANS AND WARDS ACT, s. 14. 

Process-fees— 

Remission of. • See PRACTICE. 

Professional Misconduct— 

See Legal Prac'ittionehs’ Act, s. 13. 

Prohibitory Order— 

See Attachment. 

Promissory Note— 

Suit 071. See HINDU LaAY, JOINT b’AMlLY. 

Property— 

Meanhig of. See ASSAM LAND AND REVENUE REGULATION. 

Restmntion of possession of. See CRfMlNAL PROCEDURE CODE, S. 522. 

Suit for co7ii'ersion of, to uses no/ inte7uled. See LIMITATION ACT, ART. 32. 

• Property-mark— 

SeUrnij books 7riih coU7iterfeit. See PENAL CODE, s. 48G. 

Proprietor— 

Unregistered. Sec LAND REGISTRATION ACT, S. 78. 

Prospective Order— 

See INSOLVENT ACT, S. 51. 

Provincial Small Cause Courts Act - 

IX of 1887 - • - 

S. 25. See CALCUTTA MUNICIPAL CONSOLIDATION ACT, S. 125. • 

Bch. II, cl. (8). Suit by a?i assignee of nrreais of rent after they fall due, whether 
cog7umbU by the Small Cause Court— Bengal Tenaiicy Act ^F/// o/I885), .s. 3, 
sub-sec. 6 — Rent. Held by the Full Bench (BANEitJEE, J., dissenting), that a 
suit brought by an assignee of arrears of rent, afte» they fell due, for the recovery 
of the amount due, is a suit for rent, and therefore excepted from the cognisance 
of the Court of Small Causes. 

Srish Chunder Bose V. Nachim Kazi ... ... ... xxvil 637 

Public Demands Recovery Act— 

Bengal Act Vlltf 1880— 

SB. 2 and 7. Bengal Act VII of 1868, s. 8 — Certificate of sale — Evidence of sufficiency 
of service of notice — Act XI ^f 1859, s. 28 — Sale for arrears of rent. Section 8 of 
l^engal Act VII of 1868 does not apply to a certificate of title granted to a purchassv 
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Public Demands Recovery Act— (continued.) 

Bengal Act VII of 1880 — (continued). . • 

at a sale in execution of a CGrtiBcato iaaUed under s. 7 of Bengal. Act VII of 1880, 
for arrears of rent alleged to be due to an estate under the Court of Wards, but it 
is limited in its application to the two desonpLions^of certificates of title therein 
refolded to, namely, aortifiaates granted under s. 28 of Act XI of 1869, and those 
granted under s. 11 of Bengal Act VII of 1868. PuHn Chandra Boy v. Akhar 
Hossein .tnd Bhola Nath Maiti v. Mohinuddin Mahomed approved. 

Bishambhur Haldar V. Bonomali HALDAR ... ... ... XXVI 414 

SB. 2,^8, 10 and 12. Bengal Act VII of 1868, ss. *2 and 8 — Sale for arrears of cesses 
— Suit to set aside such a sale on the ground that tio ttotice %oas issued under s. 10 
of the Acty whether maintainable m the Ciuil Court. A suit to set aside a sale 
held lor arrears of cosscs on the ground that no notice of the certificate under 
8. 10 of Bengal Act VII of 1880 was srjrvcd upon the plaintiff is maintainable in* 
the Civil Court. Bnijnath Sahai v. Ramgut Singh and Saroda Charan v. Kistn 
Mohun referred to. 

Chunder Kumar Mukerjee v. becketary ob' State b'Or India XXYll 698 
6. 8, cl. (b) and'B. 12. Suil to set aside certificate and sale— Limitation. A certificate 
was issued under the Public Demands Recovery Act (Bengal Act VII of 1880), 
and notice under s. 10 of the Act was served on the Pith December 1895. The 
debtor objected under s. 12 on the ground that no arrears were duo, but the 
objection was overruled on his failure to procure evidence, on the 7th August 
1805, and the sale took place on the 10th August 1805. In a suit brought on the 
8th August 1896 to set aside the certificate and the sale : Held, that the terms of 
R. 8, ol. (b), providing the limitation of one yeai from the date of service of notice 
are peremptory, and in no way controlled by the provisions of s. 12, and the suit 
in respect of the certificate was, therefore, barred by limitation. Celd, also, that 
if the certificate cannot be cancelled, the sale held in execution of it also cannot 
be cancelled. 

RAJBUNS BAHAI v. KAMESHAR PRORAD ... ... ...XXVI 172 

S. 12. See PUBLIC DEMANDS RECOVERY ACT, S. 8. 

Pablio Dooament— 

Bee Evidence act, s. 65, 

Public Servant— 

Authority of. See PENAL CODE, S. 353. 

Criminal breach of trust by. Sec PENAL CODE, S. 477A. 

Deterring from discharge of his duty. Sec Penal CODE, S. 363. 

Penal Code ( Act XLV of 1860), s. 21 and s. 1S6— Surveyor emploffed by the Collector. 

The Collector acting in the management of a khas mehal, the property of tlie 
Government, is as much “ the Government ” within the meaning of s. 17 of the 
Penal Code as when he is exercising any other of the duties of his official position. 

A surveyor emplo 3 ’ed by the Collector in the khas mehal department to make a 
survey of a certain portion of a water-course is a “public servant” within the 
meaning tof a. 21 of the Penal Code. Reg. v. Ramajirav and Chatter Lai v. 

Thacoor Pershad referred to. 

B^joo SfNGH u. Queen-Empress ... ... ... ... XXVi iss 

Public Way— 

Obstruction to. See NUISANCE. 

Puro^ase— 

By third party while decree and order for sale are valid. See SALE IN EXECUTION 
OF Decbee. 

Purohase-mdney— 

Interest on. Sec SALE FOR Arb&qabs of Rent. 

Source of. See BBNAMI TRANSACTION. 

Purobaser— 

Applicaiion by^ to set aside sale or for compensation. See SALE IN EXECUTION 
OF DECREE. 

At revenue sale. See SALE FOR ARREARS OF REVENUE. ^ 

Liability of. See BENGAL TENANCY ACT, S. 67. 

Not a party to suit. See SALE IN EXECUTION OF DECREE, 
fOf decree. Bee CIVIL PHOCEDURB CODE. s. 244, 
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Pupohaser — (continued. ) 

Of piitni taluk during pendency of appeal for setting aside sale, Payment by 

VosiijNTABY Payment. 

Rights of. See SALE ARIiEARS OF Rent. / 

Parchasers— • * * , 

Contest between rival. See TITLE. • 

Purdanashin Lady— 

Right of, to be examined on commission. See Pli.Vf’TiCK. , 

Patnidar— 

Dispo.ssession of. See LIMITATION ACT, ART. 144. 

Liability of. See L.\NDLORD AND TENANT. 

Relinquishment by. See LIMITATION ACT, ART. 144. 

Question— 

In execution of decree. See APPEAL . ('IVIL PROCEDURE CODE, H. ‘244 : SECOND 
APPEAL. 

Of law and fact raised in Appellate Court. See APPELLATE COURT. 

Of title. See SMALL GiWSE* COT^RTs (Presidency Towns) Act. 

Questions — 

For Court executing decree. Sae CiVir, PROCKnURK CODE, S. 214. 

Railway Company — 

Duty to can y passengers safely— Explosion in carriage — Negligence— Onus of proof — 
Ignorance or knowledge of law as a defence — Its limitation — Damages, Measure of 
— Costs. Held by the Appellate Court (aRirrniiig the decision of the Court below) : 

In providing for the safety of their pHssenger.s it is the duty of a railway company 
to exercise such a decree of care, at the very least, as may reasonably be required 
from them upder all the circum.stances of the case, and where an accident 
happens they must show that it was not prevontible by any care or skill, li a 
rail way- carnage be rendered dangerous to the passengers travelling therein by 
reason of the fact that there are fireworks in it, and if the carrying of the fireworks 
could have been prevented l>y the exorcise of duo care on the pjirt of the railway 
company, they are liable for damage for negligence should an explosion of the 
fireworks occur. Where loss of life and damage have resulted from the explosion 
of fireworks in a passenger carriage, the onus is on the railway company to show 
that they took due care to prevent the conveyance of fireworks in that manner, 
and not on the plaintiff to show that they did not. Scott v. London Dock Co., 
Kearney \. London, Brighton and South Coast Railway Co., Byrne v. Boadle, 

Cotton V. Wood, Foulkcsy. Metrn))olitan Railway Co., Welfares. London and 
Brighton Railway Co., and Daniel v. Metropolitan Railway Co. referred to. 

Costs, in a case like the present, sliouid he allowe-d as between attorney and client, 
so as nob to exhaust the damages or the larger portion thereof. Nni’ayan Jetha v. 

* Municipal Commissioners of Bombay, Sorabji Ratanji v. Great Indian Peninsula 
Railway Co , and Raton Bai v. Great Indian Peninsula. Railv'ay Co. followed. 

Per O’KINEALY, J. (in the Court below) In the abaenee. of evidence that the 
defendants had taken steps to prevent passengers from taking fireworks into the 
carriage, the Court cannot presume that the fireworks were taken c]andi\stiiioly 
into the compartment notwithstanding the fact that such carriage of fireworks i.s 
an offence, and that every one is presumed lo know the law. The maxim that > 
everyroan is presumed to know the law is limited to the determination of the 
civif or criminal liability of the person whose knowledge is in question. It 
cannot legitimajiely he made use of where (as in the present case) the parties are 
different ai»d distinct from him. 

EAST Indian Railway Company v. Rally Dass Mookerjee ... X.WL 4C5 

Railway Receipts for Goods— 

Tender of. See CONTRACT. 

Raiyat brought on Land by Lessee - 

Right of, on expiry of lease. Sec BENGAL TENANCY ACT, S. 116. 

Ratifloation— 

See SETTLEMENT. * 

Reoeipt— 

Granting unstamped. See STAMP ACT, S. 58. 

Proof of demand of. See STAMP ACT, 8. 58. 

Refusal to grant stamped. See*BTAMP ACT, S. 58. 

13 OAL.— i 
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‘ Reoeinjts for Rent— 

• Soe Mesne Paofits. • ^ * 

Receiver— V , . • 

Appointed by decree-holder ^ Money realiaed by, See^EXECUTlON 0*F DBCBBB. 
Appointment of. See CRIMINAL PBOCBDUBE CODE, S. 145 : PEOBBE. 
Appointment of Receiver — Civil Procedure Code (Act XIV of 1882), s. SOB’^Discretion 
of Court — Waste. The removal of a large amount of property by the defendant, 
and under cfrcumstanceR vrhioh might fairly give rise to Buspicion during the 
pendency of the suit in which the question of title to that property would be deter- 
mined, is a sufficiently strong ground for the appointment of a Receiver. Sidhea- 
wari Dabi v. Abhoyeswari Dabi, Chandidai Jha v. Padmanand Singh and Sham 
Chand Oiri v. Bhairam Pandey referred to. 

SiA RAM Pas V. Mohabir Das ... ... ... ... XXVII 
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Mortgage decree— Execution of mortgage decree ly sale of properties in the possession 
of the Receiver — Attachment. A judgment-creditor can sell properties in the 
hands of a Receiver of the Court in execution of a mortgage decree, although he 
cannot execute a decree against such properties by way of attachment •and sale. 
Semble—A proceeding by way of attachment is an interference with the possession 
of the Receiver. Hem Chunder Chunder v. Prankristo Chunder distinguished. 
JoGENDRA Nath Gohsain V. debendr V Nath Gossain ... XXVI 127 

Recognizanoe to keep Peace— 

Convictuni under s. 143 of the Penal Code (Act XLV of 1S60) — Code of Criminal 
Procedure (Act V of 1898), s. 106. An offence under u. 143 of the Penal Code is 
not one of the offences specified in s. 106 of the Code of Criminal Procedure 
which would justify an order directing a person or persons bo furnish security to 
keep the peace. There may be findings in the case which would justify such an 
order if such findings can be brought within the terms of s. 106. Jib Lai Oir v. 
Jogmohnn Oir referred to. Where the accused were convicted under b. 143 of the 
Penal Code and ortlered under s. 106 of the Code of Criminal Procedure to furnish 
security to keep the peace, and it was alleged that the facts as proved showed 
that the accused came in a body, some of whom were armed with lathis and some 
of whom used threats and did other acts, showing an evident intention to commit 
breaches of the peace. Held^ that there should have been an express finding to 
that effect ; that if the accused or any of them acted in such a manner, they 
should have been convicted of criminal intimidation or other offence which would 
enable the Magistrate to bind them over to keep the peace ; and that the order 
under s. 106 should be set aside. 

SHEO Bha.tan Singh u. Mosawi ... ... ... ...XXVII 988 

Criminal Procedure Code (Act V oj 1898), s. 106— Security for keeping the peace on 
conviction— Conviction under s. 143 of the Penal Code (Act XhV of 1860). 
Conviction of a person under s. 143 of the Penal Code is not necessarily a ground 
for making an order against him under s. 106 of the Criminal Procedure Code. 

In order to bring his acts within the terms of the latter section, there must either 
be an express finding to the effect that his acts involved a breach of the peace, ^or 
an evident intention of committing the same, or the evidence must be so clear as 
to satisfy the Court (without an express finding), that such wa.s the case. 

LAL GIB u. JOGMOHAN GIB ... ... ... ... XXVI 576 

Record of Rights— 

See Knhancembst op Bent : Jurisdiction op Civiii Court. 

.Record of Suit — 

Evidence on commission referred to as part of. See PRACTICE. 

Redemption— 

Of mortgage^ Account on. See MORTGAGE. 

Right of. See LlS PENDENS : MO|tTGAGE : SALE IN EXECUTION pF DECREE. 

Refereooe— 

For trial by Subordinate Magistrate. See MAGISTRATE, JURISDICTION OF. 

To arbitfoi-ion not in writing. See ARBITRATION. 

To High Court. Criminal Procedure Code (Act V of 1898), s. 307 — Power of Judge 
in dealing with evidence. In making a reference under b. S07 of the Code of 
Criminal Procedure the Sessions Judge is limited to the evidence at the trial which 
was before the jury. 

Queen-Empress V. JADUB Das XXVII 298 
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(continued.) * •* • 

To Be^iitr&r. See Pbacticb. ^ 

To Registrar. SiaUmmf^ of f^pta^ filing oft aftei^ appointed titne — Bight of party 
failing to appear and support itpch statement— Practice-- Buies of High Court ^ 
Nos. 522, 537. On the 4th Fobruavy 1899 one G was granted a month’s time to • 
file his statempnt of faols in a reference which was ponding before the Registrar,, 
and in default thereof it was ordered that the reference should be heard ex parte 
against him. The statement of facts was tiled before the Registrar seven days 
after the proper time. The Registrar refused to deal with the statement of fact:* 
without an order of Court. G then applied to the Court for an order that the 
Registrar might be at liberty to refer to the statement of facts, and that G might 
be permitted to appear and support them. The party opposing contended that G 
ought not to be allowed to file his statement of facts, that he might appear in 
person, but had no right to employ counsel or attorney. Jleld, that G was 
entitled to file his statement of facts and that the reference should be proceeded 


with in the usual course. 


TABAK MOHINKY DASSEE V. GREES GHUNDBR DASS ... ... XXVI 585 


Reformatory 'Schools* Aot — 

VIII of 3897— 


bs. 8, 11, 16 and 31. Rule framed by tlie Local Government— Youthful offender — 
Evidence of age— Order not properly passed — Penal Code (Act XLV of 1860), s. 83. 

If an order for detention in a Reformatory School in substitution for transportation 
or imprisonment be not properly passed, a Court is not debarred by s. 16 of the 
Reformatory Schools Act (VIII of 1897) from altering or reversing such order. A 
boy of about 9 years of age was found in the grounds of the residence of the 
Commissioner of Patna at 8 A. M. in the morning with a brass lota in his hand. 

Ho was tried summarily and, without any preliminary inquiry as to the ago of the 
boy being made, was sentenced to three months’ rigorous imprisonment, or in lieu 
thereof to be detained in a Reformatory School for seven years. Heldt the accused 
did not come within the definition of “ youthful offenders” as given in the Rules 
framed by the Local Government under s. 8 of the Reformatory Schools Act, and 
the offence of the accused being his first offence the case should have boon dealt 
with under s. 31 of the Act. It is not that a Magistrate is under no circumstances 
competent to find from the appearance of a person convicted by him that ho is a 
youthful offender, but it is generally desirable that there .should be some reliable 
evidence on the point, and especially when it is necessary to determine the period 
of detention. Tbo age of the accused being under twelve years the Magistrate 
should, considering the provisions of s. 83 of the Penal Code, have found that the 
accused had atUinod sufficient maturity of understanding to judge of the nature 
and consequences of his act. 

Queen-Empress u. Makimuddin ... ... ... ... XXVll I33 


Refusal to join as Plaintiff- 

See FAKTIKU. 


Registered Proprietor— 

Beptesefitalive of. See LAND BRQISTBATtON ACT, K. 78. 

Registrar— 

See BUFBBENCUr TO BBOISTBAB. 

Reference to. Bee PRACTICE. 

Registration— 

Of deed of sale. See TRANSFER OF PROPERTY ACT, S. 54. 
Of name. See LAND REGISTRATION ACT, s. 78. 

Begistration Aot— 

III of 1877— • • 

SB. 17 (6), 48, 60. See SPECIFIC RELIEF ACT, S. 27. 

S. 49. See EVIDENCE. 

Regulation— 

vni of 1819— * 

8. 6. See LANDLOBD AND TENANT. 

8. 8. See SAlJli FOB ABBBARSK3F BENT, 
p. U. See VOEiXWTABY PAYMENT, 
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Regulation ^ continued,) 

III of 1822— 

6. 5. Sec Settlement. 

VII of 1822— 

SeoXANDLORD AND TENANT. 

7.. See SETTLEMENT. 

IX of 1825— 

B. 4. Sec Landlord and Tenant, 

XI of 1826— 

H. 4, sub-secs. 1 and 5. Changes in a river's channel — Rights of riparian otamrs — 
Acc7-etion by alluvion distinguished. The current of a river changing its course 
encroached upon cither bank alternately, detaching land from one bank, followed 
by the effect that land was added to the opposite bank. The river having taken a 
course more to the cast than its original one, the area of the defendants’ village 
(till then only partly on the wo.stern side, inasmuch as the river traversed it 
throughout) appeared entirely on the west bank. Some laud of the plaintiff’s 
village on the eastern side was also carried away, the river conjiinuing its eastward 
tendency. By another change, in the opposite direction, the current resumed its 
original channel more towards the west with the effect that the piece of land that 
had belonged to the defendant’s village, and had been submerged when on the east 
bank during the above change in the river’s course emerged in the end on its 
former site on the cast bank. This restored land was identifiable. But the owner 
of the village on the cast bank now claimed it as an accretion by alluvion to his 
property wh'ch it adjoined. Held, that the right of property remained in the 
original owner, the dcfciidaiit. The owner of the adjoining village on the eastern 
side could not make out a title to it cither under sub-sec. 1, under sub sec. 5 of 
s. 4 of Regulation XI of 1825, or in virtue of any known principle. There was no 
proof of a custom giving this laud to him on account of contiguity, aiud there hud 
been no gam to him from the river by alluvion within the meaning of the 
Regulation. 

JAQGOT Singh v . Bhu Nath Kunwab ... ... ... xxvil 768 

111 of 1872. Sec SONTHaL PERGUNNAHS SETTLEMENT REGULATION. 

1 of 1886. See ASSAM LAND AND REVENUE REGULATION. 

V of 1898. See SONTHAL PERGUNNAHS JUSTICE REGULATION. 

Relationship— 

Stateinent as to. See EVIDENCE ACT, S. 32. 

Relevant Fact— 

See FRAUD. 

Religious Endowment— 

See INCOME Tax Act. 

Relinquishment — 

By putnidar, Effect of. Sec LIMITATION ACT, ART. 144. 

Of land, Contract allowing. See LEASE. 

Remuneration- 

Sec INCOMU TAX ACT. 

Rent;- 

Sce KNHANCEMBNT OF KENT : PROVINCIAL SMALL CAUSE COURTS ACT, SCH. II, 

CL. (8). 

Acceptance of, ajttr term of settlement. See SETTLEMENT. 

Accrued due against female heir after death of last full owner. See SiLE FOR 
ARREARS OF RENT. 

Arrears of. Bee BENGAL TENANCY ACT, S. 188 : LIMITATION ACT, S. 19 : SALE 
FOR ARREARS OF RENT. 

Arrears of, accrued due against female heir after death of last full oioner. 

See ‘RES JUDICATA.* 

Arrears of, Decree for. See BENGAL TENANCY ACT, S. 148. 

Arrears of. Execution of decree for ejectment for. Sec BENGAL TENANCY ACT, S. 66. 

Arrears of, Extension of time for payment of. See BENGAL TENANCY ACT, B. 66. 

Arrears 6f, Interest on. See INTEREST : OUDH LAND REVENUE ACT, SB. 121, 123. 

Arrears of, of separate share. See SALE FOR ARREARS OF RENT. 

Arrears of, Realisation of. See Lanrlord AND TENANT. * 

Arrears of. Suit for. See BENGAL TENANCY ACT, S. 66. 

Arrears of, Transfer of Share of under-proprietor in. Se^ OUDH LAND RBVBNtjB 
ACT, S8. 121, 123. 
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'Bent— (contmttedj * 

As^mnentof, inrespect of accretion loijarent eUate. See. LANDLORD AND TENANT. 
Customary rate of, -Sec EnJIANCEMKNT OF XENT. 

Dispute regarditig riijht to collect.. See CRIMINAL PROCEDURE CODE, S. 146. 

• •Enha’ncement of, Seo BENGAL THNANCY ACT, S. ‘29 : ENHANC^EMENT OF RENt. 

^^air and equitable. Sec ENHANCEMENT OF BENT. ' * 

Increase in amount of, by reason of increase in area. Sec BENGAL TENANCY 

Act, R. ‘29. 

Increase in rate of. See BENGAL TENANCY ACT, S. ‘29. 

TAability for. Sec LANDLORD AND TENANT. 

Omission to claim interest on. See INTEREST. 

Presiiiupticm as to fixity of. See ENHANCEMENT OF RE^JT. 

Settlement of fair and equitable rent. Sec ENHANCEMENT OF RENT. 

Suit for. See JURISDICTION : LAND REGISTRATION ACT, S. 78 : LANDLORD AND 

Tenant : ‘ Res judicata ’ ; Succession Certificate act, s. 4, cl. 2. 

Suit for. No alternative claim for use and occitpaticm— Damages for use and orxupa- 
twn— Variance between pleading ami pi oof — Ferry tolls. In a suit for rout, when 
no alternative claim Is made for U'>e and occupation, no damages can be decreed fur 
Use and occupation. Lukliee Kanlo Das.s Choivdkry v. Sumeeruddi Lusher and 
Swtendra Narain Singh \. Bhai Lai Tkakur referred to and followed. The rent 
law in Bengal docs not apply to ferry tolls. Nityanund Ghose v. Kissen Kishore 
and Laliin Monee v. Sana Monee Dabee distinguished. Jtari Mohan Sirkar v. 

Manet lejf applied. 

Rachhea Singh v. Ui'endra Chandra Singh ... ... XXVll 289 

Report by Di&triot Court — 

To High Court. Sec OUAHUfANfi AND WARDS ACT, S. 14. 

Reppesentatiye of Party - 

Sec CIVIL PROCEDURE CODE, S. •214. 

Reputation- 

Sec SE(JURITY FOR GOOD BEHAVIOUR. 

Res judicata— 

See Civil Procedure Code.h. ‘244 : small Cause courts (Presidency 
Towns) act. 

Civil Procedure Code (Act XJ V of I882j, s. 13 — SuU for rent— Suit for establishment 
of title. A decision in a suit for rout brought by a plaintiff against a person who 
is alleged to have been Ins tenant in respect ol certain land, does nut operate as 
res judicata in a subsetiucnt suit brought by the same plaintiff for establishment 
of his title to the laud, not only against the alleged tenant, but also against the 

* person whoso title as landlord the tenant defendant had set up in the rent suit. 

Dwarkanath Roy v. Ram chand aich ... ... ... xxvi 428 

Suit to set aside sale for arrears of tent accrued due against female heir after death of 
la>sL full owner — Snbsequcut suit by reversioner to recover immoveable property sold 
— Civil Procedure Code ( Act XIV of 1H82), .s*. 13. A previous suit brought by a 
female heir to set aside a sale in execution of a decree for arrears of rent acc:rued due , 
against her after the death of the last full owner was dismissed. In a subsequent 
suit by the reversioner for recovery of possession of the immoveable property so 
sold, the defence was that the suit was barred as rrs judicata. Held, that the 
dispiissal of the previous suit, which was for recovery only of the limited estate 
of female btsir, would not be^a bar to the subsequent suit, which was for tho^ 
recovery of the absolute estate, which vested in the reversioner. 

Braja Lal Sen i>. Jiban Krishna Roy ... ... ... XXVI 285 

Respondent— 

Adding person as. See CIVIL PROCEDURE CODE, H. ^1 : PARTIES. 

Costs of. Security for. Sec APPEAL TO PRIVY COUNCIL. 

Denial of means by. See PRACTICE. 

Ordered to attend Court for Cross-examinatiofi as la his means. Sec PRACTICE.* 

Restoration of Possession-^ 

Of property. See CRIMINAL PROCEDURE CODE, S. 6‘2‘2. 

Resumption — . 

See SETTLEMENT. 



xoiv ■ 


iNDBjt. 


Ketriai— 

NecessUy for, on alteration of charge. So® ATTEMPT TO COMMIT OFPBNOB. 
Power of Appellate Conrt to order. Boo SeSssions JUDGE, JJJRISDJOTION OP. 

Re«Talaation made by Municipality— 

Legality of. Seo CALCUTTA MUNICIPAL CONSOLIDATION ACT*, 8. 125. 

Revenue — 

Liability for » See DECREE. 

Revenue Court— 

See False Kvidencb. 

Revenue bffloer — 

Decision of. Soo JURISDICTION OF CfVlL COURT. 

ReYenue-paying Estate — 

Sale of. See LIMITATION ACT, ART. 132. 

Revenue Sale Law — 

Act XI of 1859— 

8. 13. See Lis PENDENS. 

8. 28. See PUBLIC DEMANDS RECOVERY ACT. 

8. 87. Sec ASSAM Land and Revenue Regulation. 

8. 64. See Lis pendens. 
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ReverBioner— 

Suit by. See ONUS OF PROOF. 

Suit by, for possession of immoveable property. See LIMITATION ACT, ART. 144 • 

‘ Res ilUDICATA.’ 

Review- 

Civil Procedure Code (Act XIV of 1882), ss. 102. 103 and 628— Disviissal of a suit 
for default under s. Review of judgment without applying to re-instate the suit 

under s. 103 of the Code. Where a suit was dismissed for default under s. 102 of 
the Code of Civil Procedure, and an application for review of judgment was made 
by the plaintiff without a previous application to have the order of dismissal set 
aside under s. 103 of the Code : Held, that the Court had jurisdiction to entertain 
the application for review of judgment. Koilash Mondol v. Nabadioip Chandra 
Kar distinguished. 

RAJ Narain Purkait v. ananqa Mohan bhandari ... ... xxvi 598 

Revision— 

See Criminal Procedure Code, s. 145. 

High Court's power in revision— Hearing of rule to show cause — Discretion of Court— 
Criininal Procedure Code (Act Po/1898), s. 439. Discretion of the High Court in • 
' revision at the hearing of a rule to consider, and decide matters in respect to 
which a rule had been prayed for, but not granted. 

Durg A Das Rukhit u. Queen-Empress ... ... ... XXVII 820 

High Court's potver of revision— Presidency Magistrate, Proceedings of— Order for 
further inquiry— Crimhuil Procedure Code (V 0/1898), ss. 423, 435, 439 — High 
Courts Charter Act (24 and 25 Vic., c. 104), s. \b— Letters Patent, High Court, 

1866, cl. 28. The High Court has powers of revision in respect of an order of 
discharge passed by a Presidency Magistrate by reason, not of s. 28 of the Letters 
Patent, 1866, but of s. 15 of the Charter Act (24 and 26 Vic., o. 104). . That section 
has always been interpreted in a very extended meaning so as to givte ample 
powers of suporiutoiidenco, that is to .say, powers of revision over proceedings of 
* • subordinate Courts. But tho High Court has no power under the Code of Criminal 
Procedure to interfere in revision with an order of dismissal or discharge passed 
by a Presidency Magistrate. Colville v. Kristo Kishore Bose dis.sentod from 
Opoorba Kumar Sett v. Probod* Kumary Dassi referred to. A P^’esidency Magis- 
trate acting under s. 203 of the Criminal Procedure Code dismissed a complaint on 
the report of the Police without examining the complainant and without finding on 
such oxamination that there was no sufficient ground for proceeding. The High 
Court, acting under s. 16 of the Charier Act, ordered a further inquiry to be made 
into the matter of the complaint. • 

Charoobala Dabbe V. Barendra Nath Mozumdab ... * ... xxvil 126 

High Court's jwwer of revision— Presidency Magistrate, Proceedings of— Order far 
further inquiry— Criminal Procedure Code (V of 1838), ss. 423, 435 and 439— 

Letters Patent, Sigh Court, 1665, cl. 28, The pigh Court has under bi. 435 and ' * ^ 
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read with 8. 423 of the .Criminal Pre^dure C3Be, the power to roviso the 
proceedings of a Presidency Magistrate and order a further inquiry to bo made. It 
has the same poVrer under cl. 23 of the Letters Patent of 1865. • 

CoLViLLB u. KaiBTo Kishorb Bose ... ... ... XXVI 
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*High Court's Tower of revision — WMdrawal of Oie operation of the Criminal Proce^ 
dure Code — Scheduled Districts Act {XIV df 1874), s. G— -Assam Fi^itwr Tracts 
Regulation, 1880, s. 2 — Jurisdiction of the High Court — Power of the Supreme 
Council. The effect of the rules laid down by the Chief Commissioner of Assam 
under s. 6 of the Schedule Districts Act (XIV of 1874), taken in conjunction with 
the notification issued by him in the exercise of the powers conferred by s. 2 of 
the Assam Frontier Tracts Regulation, 1880, directing that the Ci imiiial Procedure 
Code should cease to operate in the North Caebar Kills from the date of the notifica- 
tion, is to supersede all previously existing criminal authority in that district by 
that of the Chief Commissioner. The power of the Supreme Legislative authority 
of India to remove any place or territory from the jurisdiction of the High Court is, 
as was said,in v. Burnh “ expressly authorized and contemplated ” by the 

Statutes and Letters Patent which affect the constitution uud jurisdiction of the 
Court. Semble — Notwithstanding the withtlrawalof the operation of the Criminal 
Procedure Code from a certain District the High Court may continue to exercise 
appellate and revisional powers over that District. 

SOONDERJEE NANJBE U. MAYLON ... ... ... ... XXVI 874 

Penver of High Court in. See CRIMINAL PROCEDURE CODE, S. 146 ; SANCTION 
FOR PROSECUTION : SUPERINTENDENCE OF HlOH COURT. 


Right of Oocupancy— 

Bee Brngai. Tenancy Act, s. uo. 

Effect of purchase of by co-sharer landlord. See CO-SHARERH. 

Not transferable by custom. See CIVIL PROCEDURE CODE, S. 244. 

Sale of. See SALE FOR ARREARS OF RENT. 

Transfer of occupancy rights — Bengal Tenancy Act (VlJl of 1885), ss. 178, 

183 — Usa^e or custom — Evidence Act (I of 1872), s. 4.Q—.idmtssibiHty of opinion 
as to existence of custom or usage. In this suit the plaintiffs by virtue of putni 
settlements sought to obtain hhas possession of certain jo/e lands which purported 
to have been conveyed by the iotedars, the first set of defendants, to the second 
set of defendants, although there was no custom or usage in the village recognis- 
ing the transferability of occupancy rights. Held, that in order to establish usage 
under t-s. 178, 183 of the Bengal Tenancy Act, it was not necessary to require 
proof of its existence for any length of time. Held, also, that the statements made 
by persons who were in a position to know of the existence of a custom or usage 
in thoir locality were admissible under s. 48 of the Evidence Act. Dalglish \. 

• OuBuffer Hossain followed. 

Sabiatullah Sarkar u. Phan Nath Nandi ... ... ... XXVI 184 

Transfer of portion of. See BENGAL Tenan(^-Y Act, s. 88. 

Transferability of. See BENGAL TENANCY ACT, S. 22: CIVIL PROCEDURE 
CODE, 8. 244. 

Right of PriYate Defence of Property- 

See Rioting. 

Bight of Suit—. . 

Bee CIVIL PROCEDURE CODE, ^ 244 : LAND REGISTRATION ACT, H. 78 ; MERNE 
Profits, Suit for : Sale in Execution of Decree : Succession Certi- 
FIOATB act, S. 4. 

Fraud— Sale in execution of ex parte decree — Suit to set aside a sale on the ground 
of fraud, challenging the decree in execution of which tl^c sale took place as fraudu- 
lent, although the said decree was set aside on the ground of non-service of summons 
— Civil Procedure Code (Act XIV of 1882), ss. 108 and 244. An ex parte decree 
for rent was obtained against A and others, and in execution of that decree certain 
lands of the judgment-debtors were sold and were purchased by a third party. 
Subsequently, at the instance of A the said ex parte decree was set aside on the 
ground' of non-service of sumhions, and the original suit was restored, but that 
was dismissed for default, as the then plaintiff did not proceed with it. An appli- 
cation was then made by A to set aside the sale on the ground of fraud which was 
rejected because the auction-purchaser was not made a party to the proceedings. 

A then brought a suit lor deolai»tion^f title to a portion of the land sold and for 
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R4|ht pt Suit — ( continued, ) 

confirmation of poRHcssion, challcngin^cnot only (ho sale, but also tho decree, oA ' • 
the ground of fraud. The defence mainly was that ‘regard bein^?*had to the pro- 
visions of s. 244 of the Civil Procedure Code the suit Vt^as not maintainable. Held, 
that/ although there was no decree to bo actually f>et aside, the plaintifi was 
entitled to show that the decree under which the hale was held was obtained by 
fraud as against him, and that therefore the suit was maintainable. Abdul 
Maztmdnr v. Mahmied Qazi Choirdhury and Prnn Nath Boy v . Mohesh Chandra 
Moitra referred to. 

Ram Narain Tewari v. Shew Bhunjan Roy ... ... XXVII 197 

jurvidtetion of Civil Court-Obstruction to publicimy — Suit by zaviindai foi removal 
of obbtrveiion — Special dnmnqe — Special tnconvenieiice — Cause of uchmi. No suit 
lies for the removal of an obstruction to a public way, unless tho plaintiff proves 
special damage from the obsl ruction ; and this equally applies whether the plain- 
tiff IB a Zrimindar or any oidinary member of tho community. 

Raj Narain Mitter v. Kkadasi Bao ... ... .. XXVII 793 

Suit for decimation and enfoi'cement of a hereditary riqhi to officiate asp-iest— Code 
of Civil Procedure (Act XIV of 1882), s 11 —Mesiie profits—Suit to have a share in 

• the ofjeiinij's made to a deity, by one member of a tainily, against another based 
upon an implied airnngement ainongit them. A suit by out* member of a family 
against another, for the declaration and enlorocinent of a hereditary right to 
officiate as priest at the worship performed b) votaries .it the foot of a certain tri'e, 
and also to have a share in the offerings made to the deity, is maintainable. Kali 
Kania Siuma v. Gouii Prosnd Surma followed. Jowahm Mtsser v. lihagoo 
Misaer and Kashi Chancha Ohuckerbutty v. Kailaah Chmidra Bandopadhya 
distinguished. 

DiNO Nath Ohuckerbutty i*. Pratap Chandra Goswami ... XXVli 30 

RUht of Way— 

See Easement. 

Lwiitation Act (XV of 1877), s. Easement — PiescnpHon — Continuance of enjoy- 

ment as of right— Cessation of user —Actual user. No rule can be laid down as to 
what would or would not constitiiie a continuance of tho enjoyment as of right of 
a right of way, when there has been no exercise of it for any given period ; that 
must depend upon tho oireumsUnccH of each ease and the nature of the right 
(laimod. For the plaintiff to succeed in a suit for tiic declaration of a right of 
way, as acquired under s. 26 of tho Limitation Act, conceding that he need not 
p^o^c an actual user of tho way up till the cud of the statiitorv period of twentj 
years, tboie must, when there m no user for a long tune, be circumstances from 
which tho Court can infer the continuance of onjoyniont as of right over the whole 
statutory period, and the cessation of the user must be at least consisbent with 
such continuance. The enjojment required by the Act e.ui not ho in abeyance, 
and at the same time continue so as to give the plaintiff the special right claimed. 

The quostiun of continued enjoyment is an loferenco to l>c‘ drawn from facts, 
rather than one of fact, and if there are no facts to sustain the inference, a deci- 
sion in favour of such enjoyment cannot stand. The pl.untiffs sued the defen- 
dant for the declaration of a right of way, as acquired under s. 2G of the Limita- 
tion Act, over a plot of land belonging to the defendant. It was alleged that in 
April 1892, the defendant dispossesbod tho plaintiffs from (lie dominant tenement ; 
and that the, plaintiffs sued the defendant for recovery of possession of it under 
s. 9 of the Specific Relief Act, and having obtained a decree, got possession on the 
19th Juno 1895. It was further alleged that thereupon the defendant, on the 
21st Juno 1895, obstructed tho disputed way bv electing sheds. The pfesent suit 
was instituted on the 25th November 1895. Held, that tho enjoyment of tho right 
of way on the part of the plaintiffs not having coutmued until within two years of 
the institution of the suitf the suit must fail. Koyln§k Chunder Okoae v. 

Smatun Chung Barooie distinguished, 

JANHAVI CHOWDHURANI V. BiNDU BA8HIN1 CHOWDHURANI ‘ ... XXVI 598 

Rioting— 

Acquittal of rioting and conviction of grievous hurt— Constructive guilt— Abetment- 
Penal Code (Act XLV of 1860), «a. 114, 825, with 149. Where the accused persons 
.have been acquitted of rioting, they cannot be properly convicted o( grievous hurt 
^m|er s. 325 by the application of s. 149 of the Ponal Code, where it has not been 
'{oiimd that these persons or any of thorn were members unlawful assembly 

, ^ in prosecution of the common object, of which was oaused by any 

fther taembec of the same assembly, or that tV offenoeHlf luoh as each memhi: 








